This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


9 


I 


i 


i<' 


TOL.  89— I.O018IANA  AMNUAI.. 


39  fi 

40  Uh 

it  W^ 


m     H 
39    P*^ 


3*'       W 
4H    ,'fri 


an  ns 

HO  138 

41  487 

42  435 
4H  !^I3 


aw  1^^ 

41  lt3 

41  i^m 

43  ^ri) 

■13  I  mi 


m  47 
30  1^1 
4:;  WW 
43  IMS 


4(1    V^-Z 


3tf      P^ 
i\     900 


4^    111 


SB  10ft 

41  4 

41  ir. 

41  lit 

43  1^} 


3a  m 

41  TW 

41  »-iO 

4t  i>-i 

41  &33 

41  11 A^ 

43  no 
'3S*  iia 
41     4<)(5 

43  Tim> 

41  I3ti 
41     135 

41    Am 

41  1144 
4^    43.^ 

42  11^ 

4i  nast 

42  U44 
4:2  1147' 


30     12 

41 79 

39  Kti 
3:1  EM  4 
4t!  llfl« 
43    41 


39  142 

40  eS7 


3^  *JI9 
39  9<)e 
l^J    910 


39   $r:!^ 
41      M 


m    22fl 
39JO06 

3&  sal 

.30    321 
40    UX^ 


3B  »M 

^  3^ 

41  86 

41  &HI 

4^  UMl 


m  ' 
41  mvi 


30    ^3 
40      0:1 


40  'i;io 

10    44tf 

41  922 


30  27& 
4t  710 
43_^J 
3fA  300 
43     104 


3»  3l>:i 

41  &71O 
43  4A 
43  !Vt^4 
3&~~3W 

42  29a 
4*i  70:j 


3&  337 
42  <lrj4 
42  4563 
l0~33l 
40    735 


39    340 

41    Hm 


jo_gon; 

4a    107 
43  1074 


39    309 

42  aao 


t»  tri 

39  IQI4 

43   a&4 


30  317 

41  946 

41  37!^ 

41  35C» 


wrm 

40   900 

II  r " 


493 


3t^  :j95 

42  efti 

42  664 

42  663 


m  307 
41  LM6 
41     P31 

4;  ]1;j9 


as  $30 

41  1150 

41  nm 
43   no 


3&   &,w 

42  455 
30~~5^J 
41     f^'i 


wy   4<>;* 

30  lOlO 
4U  456 
41  8^0 
4S  770 
43  437 
43  ^JTO 
43  H14 


39    hl% 

4^  arj 

43    701 
39    5«a 
4'J    *S 
43  1170 

39  504 

40  5i;tj 

42  100 I 
_43_&70 
39    612; 

43  246 


30  411 

41  359 

41  354 

41  403 

A'l  411^ 

4ii  1062 

41  783 

42  40I 


30    610, 

40 3, 

30    6241 

40  6^' 

41  B77  . 

42  1» 


ao   4^ 

41     374 


30  43i» 

39  &1& 

40  366 

41  1^88 
4^  1113 


39    443 
42    81 


39  6,^, 
41  45g 
43    480 


m  ^9 

42  11W 


30    Oft4 

43      7S 


3y  4m 

40  4^6 

41  m* 

41  8tJ4 

43  S>1 

43  32 

41  a3», 

43  Km 


39    47t^ 
42    007 


ao    473 
41    354 


m    47g 

42        f< 


30    48S 

40  300 

41  327 


30    EVOl 
41  1142 


30  671 

41  413 

42  57&, 
39  tr73! 
41  586 
41  590; 
41  auo!. 

41  KKJfl! 

42  5741 

43  40fi[ 
39  «77:' 
30  10961 
41  '^>\ 
30  ^4 
41  49] 

Jl  ^563 

30  087 
41       84 

43  40Q 

30  am 

41  { 

41  945 

43  6.=M 

43  771 


39  !iOT 
43  1121 
30  B13 
41    5^ 


30  m& 

40  486 

40  iia? 

42  506 


39  709 

40  448 


30 

712 

39    89e 

40 

060 

Am    fl-fl 

41 

^ 

m  m 
4i  157 

41 

4U 

ffiM» 

30  m 

40    £37 

39 

743 

40 

Wi 

40    700 

30 
39 
41 

4M 

39  8B0 
41    534 

41 

f^ 

30    015 

41 

609 
88 

39  nee 

4^ 

3p    918 

43 

4(?7 

42    404 

:i9 

39    010 

44} 

HA 

;flj  lose 

4i 

1124 

40  4«3 

41  151 

\n 

770 

43 

110 
774 

40    bis 

"39" 

30    ^1 

43  1109 

43    407 

39 

77*1 

39'  m 

43 

64ft 

40    140 

43 

lOWf 

41    SS4 

43 

178 

39    039 

"30" 

780 

41     637 

10 

326 

39    04  a 

43 

m\ 

41     346 

m 

m 

39  '0,^3 

43 

iVZ 

40    K15 

^ 

7^ 

40    ^ji^ 

43 

417 

39    06r 

43  1044 

40    773 

30 

705 

39    082 

40 

31* 

43       3 

-w 

-7^ 

-^-986 

40 

m 

41   im 

43 

'm 

41   no 

30 

800 

30    900 

41 

626 

40      22 

42 

llb*t 

39  sm 

30 

Hi>J 

42    710 

40 

m 

39  liW 

39 

m 

42    T70 

41J 

:r.-9 

43    734 

40 

630 

43  870 
30  1013 

30 

823 

4<J 

14 

41    865 

43 

1140 

4!   m 

30 

847 

42    624 

41 

,340 

30  1030 
40     181 

39 

84B 

40 

327 

41  1040 

42  83 

39 

m 

41 

024 

41     820 

30 

862 

41 

146 

30  lft52 

41 

151 

4t     *)1 

30 

fl65 

43    298 

41 

877 

39  lOm 

43 

173 

40  75f> 
39  1067 

39 

^4 

i'A 

4tiO 

40    231 

40    8ft0 

39 

S76 

40 

13a 

41    645 

30" 

-m 

39  1076 

43 

262 

43    785 

43  1074 

39  ltJ9T 

40  613 
40    613 

39  110-^ 

40  771 


Oiijri(ltt,lltl,b7h«iklhirtt<flUo^t.    (FMntiRpUtditr.} 


f 


i. 


LOUISIANA 


Annual   Reports. 


F/^Vl^  3 


IS/EIPOK/TS 


^    -1  ■:  ■ 


OF 


CASES  ARGUED  AND  DETERMINED 


IN   THB 


SUPREME  COURT 


OF 


LOUISIANA- 


VOL   39-FOR  THE  YEAR  1887 


HENRY  DENIS, 

REPORTER. 


NEW  OBLXANS.: 
F..  F.  HANBELL  &  BBO.,  PTTBLIBHXB8. 

1888. 


JUDGES  OF  THE  SUPREME  COURT, 

SURCrO  TE£  lEBU  OF  THESE  BEPOBIS. 


Chief  Justice  : 
EDWARD  BERMUDEZ,  LL.  D. 

Associates  : 
FELIX  P.  POCH6. 
ROBERT  B.  TODD,  LL.  D. 
THOMAS  C.  MANNING,  LL.  D. 
CHARLES  E.  FENNER, 
LYNN  B.  WATKINS. 


Attorney  General : 
MILTON  J.  CUNNINGHAM. 


Clerks  of  the  Court  : 

GEORGE  W.  DUPRfi,  New  Orleans. 
ROBERT  J.  WILSON,  Monroe. 
L.  SUMPTER  TAYLOR.  Opelousas. 
PETER  J.  TREZEVANT,  Shreveport. 


xxg- 


Supreme' Court  op  the  State  op  Louisiana, 
MinateB  of  Mondav,  November  7, 1887. 

The  Court  was  duly  opened. 

Present,  tbeir  Honors  Edward  Berhudez,  Chief  Justice,  and  Felix 
P.  PocHfi,  Robt.  B.  Todd,  Chas.  E.  Fenner,  Lynn  B.  Watkins,  As- 
sociate Justices. 

The  minutes  of  Tuesday,  May  31,  1887,  were  read  and  approved. 

And,  tliereupon,  the  Hon.  Robert  H.  Marr,  in  terms  appropriate  to 
the  occasion,  and  eulogistic  of  the  deceased,  reminded  the  Court  of  the 
death  of  the  Hon.  Thomas  Courtland  Manning,  formerly  Chief  Jus- 
tice of  this  Court',  and  moved  the  adjournment  of  the  Court,  out  of  re- 
spect to  the  memory  of  the  eminont*deceased,  without  transacting  the 
regular  business  of  the  day.  The  motion  was  appropriately  seconded 
by  Hons.  E.  T.  Merrick,  Judge  E.  D.  White  and  Henry  C.  Millek, 
Esq.,  and  it  was  ordered  by  the  Court,  on  motion,  that  the  foHowiog 
proceeding  of  a  meeting  of  the  members  of  tlie  bar,  be  spread  upon 
the  minutes  of  this  Court : 

At  a  meeting  of  the  members  of  the  bar  of  New  Orleans,  held  in  the 
rooms  of  the  Supreme  Court  of  the  State  of  Louisiana,  on  Monday 
the  7th  of  November,  1887,  Judge  R.  H.  Marr  was  called  to  the  chair, 
and  Judge  Walter  H.  Rogers  was  appointed  secretary.  The  following 
committee  on  resolutions  was  appointed :  Thomas  L.  Bayne^  Henry  C. 
Miller,  Judge  E.  D.  White,  James  McConnell,  Henry  J.  Leovy,  Percy 
Roberts. 

The  committee  reported  the  following  resolutions,  which  were  unan- 
imously adopted : 

resolutions. 

The  members  of  the  New  Orleans  bar  have  learned  with  deep  sor- 
row of  the  death  of  the  Hon.  Thomas  Courtf.and  Manning,  who  for 
three  years  was  Chief  Justice,  and  under  two  commissions,  Associate 
Justice  of  the  Supreme  Court  of  Louisiana,  and  who,  at  the  time  of 
his  death,  was  Minister  of  the  United  States  to  the  Republic  of  Mexico, 
and  they  desire  to  express,  in  some  appropriate  way,  their  exalted  ap- 
preciation of  him  as  a  citizen  and  a  jurist.    Therefore  be  it 

Resolved,  That  by  the  acceptance  of  the  high  office  of  Chief  Justice 
under  the  circumstances  which  then  obtained,  which  put  at  imminent 
risk  his  liberty,  fortune  and  life,  he  evinced  moral  and  physical  cour- 


IN  MEMORIAM. 


age  and  sterling  patriotism,  which  commended  him  to  the  admiration 
and  affection  of  every  citizen  of  Louisiana. 

Resolved,  That  while  never  occupying  position  as  a  political  office- 
holder, he  was,  throughout  liis  manhood,  in  the  highest  sense  of  the 
expression,  a  public  man,  taking  an  active  personal  part  in  all  matters 
that  concerned  the  public  weal,  and  by  his  commanding  force  of  char- 
acter and  mind  and  unselfish  zeal,  influencing  affairs  to  wise  and  patri- 
otic ends. 

Resolved,  That  while  exercising  the  functions  and  administering  the 
discipline  of  his  great  office  on  the  bench,  he  bore  himself  with  such 
impartial  consideration  aud  sucli  paiieut  attention  to  every  member  of 
the  bar  who  appeared  in  argument  before  him,  that  he  impressed  inef- 
faceably  on  the  affectionat.e  remembrance  of  that  bar. 

Resolved,  That  iu  performing  the  onerous  duties  devolving  on  him 
as  a  member  of  our  Supreme  Court  he  displayed  an  invincible  indus- 
try, a  devotion  to  business  and  a  capacity  for  great  labor,  which  won 
the  admiration  of  his  brethren  on  the  bench  and  the  members  of  the 
Louisiana  bar. 

Resolved,  That  in  the  opinions  delivered  by  him  as  the  organ  of  the 
Supreme  Court  are  exhibited  a  clearness  of  apprehension,  a  power  of 
analysis,  a  breadth  of  view,  the  inculcation  of  high  standards  of  con- 
duct aud  literary  ability  so  exalted  in  degree,  that  he  is  entitled  to 
high  rank  as  a  moralist,  scholar  and  jurist. 

Resolved,  That  the  cordial  sympathy  of  the  bar  be  extended  to  the 
family  of  the  deceased,  and  a  copy  of  these  resolutions  be  transmitted 
to  them  by  the  chairman  of  this  committee,  and  that  the  chairman 
present  these  resolutions  to  the  Supreme  Court,  and  ask  that  they  be 
spread  upon  the  minutes. 


Replying  on  behalf  of  the  Court,  his  Honor,  the  Chief  Justice,  said : 

The  Chief  Justice  of  the  previous  court,  whose  public  career  has 
lately  terminated  in  the  Ministership  in  Mexico,  and  whose  recent  loss 
both  bar  and  bench  deeply  regret,  was  a  high-toned  gentleman,  an  ac- 
complished scholar  and  a  jurist  of  acknowledged  distinction. 

In  the  dispensation  of  its  munificence,  Providence  had  heaped  upon 
him,  physically  and  mentally,  choice  favors,  with  which  not  many  mor- 
tals are  gifted. 

He  had  an  imposing  appearance  and  deportment,  which  at  first  sight 
announced  that  he  was  no  ordinary  man,  and  which  repelled  familiarity 
and  demanded  respect. 

Endowed  with  large  self-esteem,  he  was  self-reliant,  distant  and 
somewhat  exclusive. 
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He  was  a  profound  tbiDker,  an  eloquent  and  forcible  speaker,  a 
happy  and  elegant  writer,  mastering  an  unusual  power  of  language. 

He  was  a  lawyer  of  extensive  and  varied  acquirements,  of  undis- 
puted merit  ,occupying  a  pre-eminence  at  the  bar,  at  which  he  knew  few 
equals. 

He  served  under  three  different  commissions  on  tlie  Supreme  Bench, 
over  which,  from  January,  1887,  to  May,  1880,  he  presided  with  unsur- 
passed dignity. 

He  furnished  evidence  during  his  judicial  career  of  a  powerful  and 
far-reaching  mind,  of  prompt  perceptive  faculties,  of  a  rare  power  ^f 
analysis  and  consideration  and  most  remarkable  industry. 

He  was  not  noted  for  a  special  blind  admiration  of  certain  branches 
of  the  civil  law,  as  it  prevails  here,  but  he  nevertheless  would  yield  to 
their  behests,  and  sternly  apply  and  enforc>e  the  law,  as  he  found  it,  in 
proper  cases. 

There  was  no  litigation,  however  intricate,  which  his  dissecting  in- 
tellect could  not  unravel  and  reduce  to  its  simplest  expression,  and  no 
apparent  discordance  between  text  and  exposition  which  he  could  not 
reconcile  and  bring  to  work  harmoniously,  so  as  to  lead  plausibly  to 
ultimate  satisfactory  conclusions  on  the  merits  of  the  controversy. 

Originally  a  strict  constructionist,  he  became,  in  the  course  of 
time,  in  proper  instances,  a  liberal  expounder,  realizing  that,  al- 
though well  grounded  technicalities  must  be  considered,  still  there 
was  some  way  of  bridging  over  difficulties,  so  as  to  prevent  them  from 
obstructing  the  administration  of  justice. 
He  thought,  with  many,  that  the  letter  kills,  while  the  spirit  vivifies. 
At  times,  in  contentions  where  there  seemed  to  be  law  against  law, 
and  equity  against  equity,  and  much  to  be  said  on  both  sides,  he  de« 
lighted  to  prepare  clashing  and  mystifying  views,  admirable  for  acate- 
ness,  lucidity  and  plausibility. 

Thomas  Courtland  Manning  has  impressed  his  name  upon  the 
political  and  judicial  annals  of  the  country  in  such  luminous  charac- 
ters that  time,  whatever  chanjjies  it  may  otherwise  operate,  will  never 
completely  obliterate. 

Let  respect  be  to  his  memory  and  peace  to  his  ashes. 
The  clerk  will  transmit  to  the  family  of  t!ie  deceased  a  record  of  the 
proceedings  of  this  day.     The  hnsiness  of  this  daj  is  continued  to  to- 
morrow. 

Tht*  Court  stands  adjourned  until  to-morrow  at  the  usual  hour. 
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JUDGES  OF  THE  COURT: 
Hon.  Edward  Bbrmudbz,  Chief  Justice. 
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No.  9795. 

Thk  World's  Industrial  and  Cotton  Centennial  Exposition  vs. 
The  North,  Central  and  South  American  Exposition. 

On  Intervention  and  Third  Opposition  of  Sam'l  M.  Todd  et  al. 

PersoiUB  engaged  to  do  the  oarrent  manual  or  menial  work  to  keep  the  grounds  and  the 
boildings  on  the  eame  in  proper  order,  have  no  privilege  for  the  payment  of  wagee  which 
may  be  dae  them,  which  ontranke  that  of  th«  render  for  the  discharge  of  the  price  of 
Mledne  him 

The  aBpropriatton  of  a  sum  of  money,  the  proceeds  of  the  Jodicial  sale  of  effects,  on  which 
such  persons  have  no  pririlege,  is  anaathorized,  an<)  is  error  in  the  Judgment  passing  on 
the  third  oppositions  of  such  claimants. 

An  appellee  who  prays  for  the  reversal  of  the  Judgment  appealed  from,  on  its  merits,  waives 
thereby  the  right  of  asking  a  review  by  the  appellate  court  of  a  decree  in  Csvor  of  appel- 
laiits.  o\'ermltng  a  plea  of  miijoinder  filed  by  the  plaintilf  to  their  third  opposition. 
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APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Bightar,  J. 

Ous.  A.  Breaux  for  Plaintiff  and  Appellee. 

B.  B,  Forman  for  Intervenors  and  Third  Opponents,  Appellants. 

B,  M.  Hudson  for  the  Receivers. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  controversy  involves  questions  of  conflicting 
privileges  claimed  by  a  vendor  and  by  laborers,  etc. 

The  suit  is  brought  by  the  plaintiff  to  recover  of  the  defendant,  a 
balance  due,  as  the  price  of  certain  buildings,  machinery  and  other 
effects  put  on  the  Exposition  grounds  in  this  city  by  plaintiff,  as  lessee 
or  occupant. 

Pendente  lite  an  order  was  obtained  for  the  sale  of  those  effects, 
which  had  been  sequestered. 

A  number  of  parties  claiming  to  have  kept  the  buildings  and  ma- 
chinery in  repair  and  preserved  them  from  destruction,  intervened, 
asking  to  be  paid  in  preference  to  plaintiff  as  vendor. 

Exceptions  of  mitjoinder  and  other  defenses  were  filed  to  the  third 
oppositions.    The  exceptions  were  overruled. 

On  the  merits  the  court  rendered  judgment  in  plaintiff's  favor  for 
$86,439  27,  with  vendor's  privilege,  in  favor  of  O'Rourke,  Ferguson, 
Bradburn,  Richardson  and  Nelson  together  for  $342,  and  of  a  number 
of  opponents  for  $2634  50,  to  be  paid  pro  rata  out  of  $514  45  realized 
by  effects,  not  found  to  have  been  sold  by  plaintiff,  and  the  court  dis- 
missed the  interventions  of  the  other  opponents  not  named  in  the 
judgment.  The  sale  made  by  the  sheriff,  under  the  order  of  court, 
realized  $79,211  10. 

O'Rourke,  Ferguson,  Bradburn,  Richardson  and  Nelson  have  neither 
appealed  nor  asked  an  amendment  of  the  judgment;  but  Sam'l  M.  Todd 
and  others  named  in  the  motion  have  appealed. 

The  plaintiff  and  appellee  has  answered  the  appeal,  asking  the  re- 
versal of  the  judgment  on  the  merits  for  reasons  specified.  It  is  ques- 
tionable whether  the  appeal  taken  by  the  opponents  has  brought  up, 
for  review,  the  decree  overruling  the  exceptions,  which  was  in  their 
favor,  anterior  to  and  distinct  from  the  judgment  on  the  merits;  but 
if  it  did,  appellee  had  not  asked  for  its  reversal,  and  probably  cannot 
question  its  correctness.     The  omission  amounts  to  a  waiver. 

We  are  therefore  relieved  from  passing  upon  it,  and  are  required  to 
test  that  of  the  judgment  on  the  merits  as  far  only  as  it  affects  the 
appellants. 
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Those  j>ortion6  of  it  which  were  rendered  in  favor  of  O'Rourke,  Fer- 
guson and  the  other  three,  and  from  which  no  appeal  was  taken,  can- 
not therefore  be  revised. 

Neither  are  we  concerned  with  the  quantum  which  the  {udgmont 
allows  to  the  opponents  named  in  it  and  wliicli  does  not  seem  to  be 
disputed. 

The  only  question  submitted  for  adjudication  is,  whether  the  oppo- 
nents have  a  privilege  entitling  them  to  be  paid  anterior  to  the  vendor. 

The  district  judge  declined  to  recognize  such  privilege,  but  ordered 
them  to  be  paid  out  of  $514  45,  the  proceeds  of  effects,  which  he  found 
had  not  been  sold  by  the  plaintilf. 

In  order  to  determine  the  question  before  us,  it  is  necessary  that  the 
character  of  the  parties  appellant,  who  pretend  to  outrank  the  vendor, 
be  first  ascertained. 

They  represent  themselves  to  be  laborers  and  mechanics,  engaged  in 
keeping  the  buildings  and  machinery  in  repair,  preserving  from  de- 
struction by  their  labor  the  things  out  of  which  alone  the  plaintiff 
could  be  paid.    They  occupy  the  attitude  of  salvors. 

The  plaintiff,  on  the  other  hand,  claims  that  the  appellants  are  part 
of  quite  a  large  number  of  employees  engaged  to  do  the  current  simple 
manual  or  menial  work  at  the  Exposition,  such  as  cleaning  the  grounds, 
sweeping  and  washing  the  floors,  oiling  the  machinery,  lighting  the 
lamps,  stopping  leaks  on  the  roofs,  and  similar  matters,  such  as  might 
be  required  by  the  ordinary  course  of  things  or  some  emergency. 

The  district  judge  so  found,  and  an  examination  of  the  record  does 
not  enable  us  to  differ  in  that  conclusion. 

The  appellants  refer  to  several  articles  of  the  Civil  Code  and  to  a 
number  of  decisions  expounding  and  applying  them ;  but,  as  they  are 
neither  servants  nor  domestics,  nor  artisans  for  labor  on  movables  in 
their  possession,  nor  livery  stable  keepers,  nor  feeders  of  slaves,  nor 
warehouse  keepers,  nor  workmen  employed  in  constructing,  rebuilding 
or  repairing  buildings ;  nor  furnishers  of  supplies, — we  are  at  a  loss  ro 
perceive  on  what  they  predicate  their  claim  for  any  privilege,  particu- 
larly one  outranking  the  vendor,  who  is  allowed  by  law  the  first  of  all 
privileges,  unless  in  carefully  specified  exceptional  cases.  Among 
these  is  not  to  be  found  that  of  the  appellants,  who  must  be  viewed  as 
ordinary  employees  engaged  to  keep  a  place  in  running  order. 

Tlie  only  article  in  the  Code  under  which  the  appellants  could  have 
claimed  shelter,  but  to  which  they  have  not  even  referred,  is  Article 
3267  (3234),  which  provides  how  the  vendor,  the  workmen,  and  fur- 
nishers of  materials,  who  have  constructed  or  repaired,  or  provided 
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supplies,  on  a  moyable  object  unpaid  for,  shall  be  paid.  That  article 
places  them  apparently  on  an  equal  footing,  with  preference  over  the 
other  privileged  creditors  of  the  debtor,  even  those  for  the  funeral  ex- 
penses ;  but  not  those  incurred  to  procure  the  sale  of  the  thing. 

But,  as  this  article  applies  only  to  the  workmen  and  furnishers  whom 
it  mentions,  it  does  not  shield  the  appellants  who  are  neither  in  the 
sense  of  the  law. 

The  appellants,  however,  confidently  point  to  Article  175  of  the  Con- 
stitution, which  ordains  the  passage  of  laws  to  protect  laborers  on 
buildings,  roads,  railroads  and  other  similar  works  against  the  failurit 
of  contractors  and  sub-contractors  to  pay  their  current  wages  when 
due  and  to  make  the  corporations,  company  or  individual  for  whoK«« 
benefit  the  work  is  done,  responsible  for  their  ultimate  payment. 

They,  besides,  point  to  Act  184  of  1880,  p.  183,  passed  in  furtherance 
of  that  article  and  which  enacts  that  laborers,  workingmen,  on  build- 
ings, streets,  railroads,  canals  and  ditches,  and  other  similar  works, 
when  their  services  are  engaged  by  the  proprietor,  or  by  his  agent, 
upon  any  of  the  said  works,  shall  have  a  first  privilege  upon  the  build- 
ings, or  other  works  upon  which  their  labor  has  been  bestowed. 

Both  the  constitutional  provision  and  the  legislation  in  execution  of 
it,  have  for  their  object  to  protect  laborers  against  the  failure  of  con- 
tractors to  pay  them,  by  making  the  obligee  responsible  and  burdening 
the  building  or  other  work  on  which  the  labor  was  bestowed. 

It  cannot  be  pretended  in  this  case  that  the  opponents  have  con- 
structed, rebuilt  or  repaired  any  of  the  buildings  and  other  objects 
sold,  and  it  is  apparent  that  neither  the  convention  nor  the  legislature 
ever  intended  to  bring  employees  of  the  class  to  which  appellant*; 
belong,  within  the  purview  of  those  provisions. 

The  district  judge  rendered  judgment  in  favor  of  appellants,  decret*- 
ing  that  the  sum  of  S514.15,  realized  from  the  sale  of  effects  in  the 
architect's  room  and  the  property  of  defendants,  be  divided  pro  rata 
.  among  the  intervenors  named  in  the  judgment. 

Of  this,  the  plaintiff  and  appellee  complains,  in  asking  for  the  re- 
versal of  the  entire  judgment. 

Even  if  the  appellants  are  entitled  to  a  privilege,  it  is  surely  not 
that  of  lessors  and  it  cannot  be  perceived  how  they  can  be  allowed  to 
satisfy  their  claims  out  of  the  proceeds  of  effects,  on  which  they  .are 
recognized  to  have  no  privilege  and  which  are  declared  to  belong  \x\ 
the  defendant  and  not  subject  to  the  vendor's  lien.  It  was  error  to 
consecrate  those  proceeds  by  the  judgment,  to  the  payment  pro  rata  of 
the  claims  of  the  opponents. 
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It  is^  therefore,  ordered  and  adjudged,  that  the  judgment  appealed 
from  be  amended  by  striking  therefrom  that  portion  of  it  which  appro- 
priates the  snm  of  $514.15  to  the  payment  of  appellants,  and  that  thus 
amended  the  judgment  remain  undisturbed  and  be  affirmed  with  costa. 


I  39       5 

No.  9762.  47  1M9 


Francis  J.  Pasteur  £T  al.  vs.  R.  N.  Lbwis  and  Wm.  Lynd.  S9     5 

51  1852 

Where  in  a  motion  for  an  appeal  the  refium  day  ie  left  in  blank  and  the  Judge  on  faia  own  mo 
tion  fills  up  the  blank  with  an  illegal  return  day,  the  irregularity  will  not  be  imputed  to 
the  fault  of  the  appellant. 

State  courts  hare  the  right  to  examine  oollatei-ally  into  the  alleged  defects  of  Judgment  ren- 
dered by  United  States  courts  of  original  and  limited  jurisdiction,  when  such  Judgments 
are  made  the  basis  of  litigants*  titles  But  the  inquiry  must  be  restricted  to  an  exami- 
nation to  ascertain  whether  the  court  which  rendered  the  judgment  had  Jurisdiction  and 
whether  it  exercised  that  Jurisdiction  according  to  the  forms  of  proceeding  established 
by  law. 

The  inquiry  into  the  facts  must  be  restricted  to  teat  the  verity  of  allegations  as  to  domicile  or 
citisenship,  necessary  to  glre  Jurisdiction.  Want  of  Jurisdiction  may  be  shown  either 
as  to  the  snbject-matter  or  the  person,  or  in  proceedings  in  rem  as  to  the  thing.  18  Wal- 
lace, 457,  Thompson  ts.  Whitman. 

No  inquiry  can  be  made  as  to  the  correctness  of  the  Judgment  upon  the  merits. 

In  dealing  with  such  questions,  arising  out  of  proceedings  Instituted  under  the  Act  of  Con- 
gress, proTidlng  for  the  confiscation  of  property  used  for  insurrectionary  purposes, 
State  courts  muse  be  guided  by  the  rules  of  Common  law  as  expounded  by  the  Supreme 
Court  of  the  United  States,  and  not  by  local  laws,  unless  the  latter  harmonise  with  Fed- 
eral Jurisprudence. 

In  a  Common  law  proceeding  in  rem  for  the  condemnation  of  property  seised  under  the 
statute,  the  monition  published  is  a  citation  on  all  interested  persons,  who  are  thus  made 
parties  to  the  action— and  after  a  default  there  is  no  necessity  for  a  Jury  trial.  11  Wal- 
lace, 303;  SO  Wallace,  tlO.  Alien  enemies  have  the  right  to  appear  and  defend  their 
rights  in  a  court  of  Justice  when  cited  therein .    93  U .  S . ,  883. 

A    PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
l\     Houston,  J. 


J.  P.  Childress,  Merrick  dt  Merrick  and  Albert  Voorhies  for  Plaintiffs 
and  Appellants. 

Bayne  d  Den^gre  for  Defendants  and  Appellees. 


On  Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  groand  of  this  motion  is  that  the  appeal  was  made 
returnable  to  this  Ccnrt  on  the  first  Monday  in  tfune,  1886,  a  day  when 
the  Conrt  was  not  in  session  in  this  city.    It  is  charged  that  the  return 
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in  that  of  the  Sapreme  Court  of  the  United  States,  that  such  an  in- 
qairj  ranst  be  restricted  to  the  right  of  ascertaining  whether  the  court 
which  rendered  the  judgment  had  jurisdiction,  and  whether  it  exer- 
cised tliat  jurisdiction  according  to  the  forms  of  proceedings  estab- 
lished by  law. 

The  same  rule  applies  to  all  inquiries  of  this  nature,  whether  be- 
tween courts  of  the  same  State,  or  between  St-ate  courts  and  Courts  of 
the  United  States. 

In  the  case  of  Lowry  vs.  Erwin,  6  Rob.  203,  this  Court,  in  dealiufc 
with  an  exception  which  denied  the  right  of  a  State  court  to  question, 
under  any  circumstances,  the  validity  of  a  judgment  of  a  Court  of  the 
United  States,  used  the  following  language :  '^  We  admit  that  neither 
this  tribunal  nor  the  inferior  courts  can  revise  a  judgment  of  the 
United  States  Court,  upon  the  merits.  We  cannot  say  whether  it  was 
rendered  upon  proper  evidence  or  is  correct  in  itself;  but  we  do  say 
and  have  so  decided  recently  that  when  the  proceedings  of  the  Federal 
Courts  are  set  up  as  the  basis  of  title  between  persons  litigating  in  our 
courts,  that  then  we  will  look  into  their  proceedings,  for  the  purpose 
of  seeing  whether  they  have  jurisdiction  or  authority  to  render  such 
judgment  or  decree."    Garrard  vs.  Reed,  5  Rob.  506. 

Under  that  principle  the  court  considered  evidence  to  prove  the  real 
domicile  of  a  party,  contrary  to  the  allegations  on  which  the  Federal 
Court  had  rested  its  jurisdiction. 

But  on  a  writ  of  error  in  the  Supreme  Court  of  the  United  States, 
the  right  of  making  that  inquiry  was  denied  to  the  State  court,  and 
the  following  principle  was  announced:  '*  If  the  record  contains 
proper  averments  of  citizenship  to  give  a  Circuit  Court  of  tlie  United 
States  jurisdiction,  a  title  made  by  the  marshall  under  the  judgment 
cannot  be  attacked  collaterally  by  proof  that  the  averments  of  citizen- 
ship were  not  true,  and  so  that  the  court  had  not  jurisdiction."  Erwin 
vs.  Lowery,  7  Howard  178. 

Subsequently,  however,  this  rule  received  a  very  material  modifica- 
tion at  the  hands  of  that  exalted  tribunal,  in  the  case  of  Thompson 
vs.  Whitman,  18  Wallace  457.  The  rule  as  modified  stands  thus: 
'^The  record  of  a  judgment  rendered  in  another  State  may  be  contra- 
dicted as  to  the  facts  necessary  to  give  the  court  jurisdiction  ;  and  if 
it  be  shown  that  such  facts  did  not  exist,  the  record  will  be  a  nullity, 
notwithstanding  it  may  recite  that  they  did  exist. 

'^  Want  of  jurisdiction  may  be  shown  either  as  to  the  subject-matter 
or  the  person,  or  in  proceedings  in  rem  as  to  the  thing.^^ 

The  status  of  the  person,  when  it  involves  the  question  of  jurisdic- 
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tion,  can  therefore  be  inqaired  into  collaterally,  even  when  the  plead- 
ings contain  the  aver  men  ts  necessary  to  vest  jurisdiction. 

Gaided  by  these  principles,  which  go  to  as  great  an  extent  as  plain- 
tiffs could  possibly  contend  for,  we  propose  now  to  discuss  the  three 
gronnds  of  nullity  which  the>  plead  to  the  judgment  of  condemnation 
and  forfeiture  which  is  held  up  by  defendants  as  the  basis  of  their  title. 

Their  attack  may  be  summarized  thus : 

1.  Want  of  jurisdiction,  because  the  court  tried  the  questions  of 
fact  without  a  jury  —the  seizure  having  been  made  on  land,  and  not 
falling  within  admiralty  practice. 

2.  That  the  owners,  who  weie  minors  residing  within  an  insurrec- 
tionary district,  were  debarred  all  hearing  in  the  premises. 

8.    Defective  description  of  the  pioperty  seized. 

I. 

On  the  question  of  jurisdiction,  we  premise  by  stating  that  we  do 
not  understand  plaintiffs  to  question  the  competency  of  the  Circuit 
Court  in  the  premises,  or  its  jurisdiction  of  the  thing  seized  in  a  pro- 
ceeding admitted  to  have  been  in  rem. 

The  record  shows  that  the  seizure  was  made  in  all  respects  in  com- 
pliance with  the  provisions  of  the  Act  of  Congress  of  the  6th  of  August, 
1861,  and  with  the  forms  of  proceeding  required  by  Federal  jurispru- 
dence in  such  cases. 

Section  2  of  the  Act  reads :  '*  Such  prizes  shall  be  condemned 
in  the  District  or  Circuit  Court  of  the  United  States  having  jurisdic- 
tion of  the  amount,  or  in  admiralty  in  any  district  in  which  the  same 
may  be  seized,  or  into  which  they  may  be  taken  and  proceedings  first 
instituted.^' 

This  section  has  been  uniformly  construed  by  the  Supreme  Court  of 
the  United  States,  to  mean  that  in  cases  where  property  is  captured  at 
sea  or  on  water,  such  as  navigable  streams,  the  course  of  admiralty 
may  be  strictly  observed;  but  as  to  seizures  on  land,  the  proceeding 
must  be  at  common  law  and  in  rem.  6  Wallace,  764,  Union  Insurance 
case ;  same,  769,  Armstrong's  foundry  -,  8  Wallace,  511,  Morris  Cotton  ; 
11  Wallace,  803,  Miller  vs.  United  States;  20  Wallace,  109,  Confisca- 
tion cases. 

But  plaintiffs'  contention,  as  we  understand  it,  rests  on  that  very 
distinction,  and  is  to  this  effect,  that  the  whole  proceeding  was  made 
to  conform  to  admiralty  rules,  when  it  should  have  been  at  common 
law,  and  that  the  court  was  incompetent  to  try  the  questions  of  fact 
without  a  jury. 

The  two  questions  of  fact  involved  were  :     Ist.  The  allegations  that 
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the  property  had  been  used  for  iosurrectionary  purposes  since  the 
publication  of  the  President's  proclamation  required  by  the  Act  of 
Congress  of  the  6th  of  August,  1861.  2d.  The  consent  of  the  owners 
to  such  use  of  their  property. 

The  process  of  substituted  citation  was  by  monition ,  posted  and 
publised  in  a  newspaper,  calling  on  the  owners  or  other  parties  inter- 
ested to  show  cause  why  the  condemnation  should  not  be  made  final. 
Nearly  two  years  after  such  notice,  no  appearance  having  been  made, 
a  default  was  entered  against  the  owners,  and  the  libel  adjudged  and 
taken  pro  confesso. 

Just  such  a  proceeding  has  several  times  been  recognized  by  the 
Supreme  Court  of  the  United  States  as  a  proceeding  in  rem  at  common 
law,  and  the  default  as  thus  entered  as  dispensing  with  a  trial  by  jury. 

In  Miller's  case,  11  Wallace  303,  the  Court  said :  **  The  tliird  assign- 
ment is  that  as  the  proceedings  related  to  seizure  on  land  the  case  was 
one  of  common  law  jurisdiction,  and  there  should  have  been  a  trial 
by  jury ;  and  we  are  referred  to  Union  Insurance  Co.  vs.  United  States, 
Armstrong's  Foundry,  and  other  kindred  cases.  But  in  this  case  there 
was  a  default.  After  default  there  was  no  fact  to  be  ascertained.  The 
province  of  a  jury  in  suits  at  common  law  is  to  decide  issues  of  fact, 
when  there  are  no  such  issues  there  can  be  nothing  for  a  jury  to  tr}'. 
The  assignment  is  therefore  without  merit.  None  of  the  cases  cited 
go  further  than  to  hold  that  issues  of  fact  on  the  demand  of  either 
party  must  be  tried  by  jury." 

The  fact  that  the  proceeding  began  by  a  libel,  and  that  citation 
was  substituted  by  a  monition,  did  not  divest  it  of  its  character  of  a 
common  law  proceeding,  or  remove  the  case  from  the  common  law,  to 
the  admiralty,  jurisdiction  of  the  court. 

In  a  precisely  similar  case  the  Supreme  Court  of  the  United  States 
held  :  '^  No  doubt  in  cases  of  seizure  upon  land,  resort  should  be  had 
to  the  common  law  side  of  the  court,  and  such  in  substance  was,  we 
think,  the  case  here.  Everything  necessary  to  a  common  law  proceed- 
ing in  rem  in  found  in  the  record.  An  information  was  filed,  (called  a 
libel  of  information,  it  is  true,  but  still  an  information),  *  *  *  a  mon- 
ition was  issued,  a  default  was  taken,  and,  after  consideration  of  tlie 
evidence,  condemnation  was  adjudged.  What  was  lacking  in  this  to  a 
common  law  proceeding  in  rem  f  The  principal  lack  alleged  is  that 
there  was  no  jury  trial.  But  in  courts  of  common  law  no  jury  is 
called  when  there  is  no  issue  of  fact  to  be  tried."  20  Wall.  110.  Con- 
fiscation eases. 

The  principles  of  those  two  decisions  aiford  a  complete  refutation  to 


NEW  ORLEANS,  JANUARY,  1887.  1 1 


Pasteur  et  al.  vs.  Lewis  and  Lynd. 


the  double  argument  that  the  proceeding  was  in  the  admiralty  juris- 
diction of  the  court,  and  that  the  failure  of  ordering  a  jury  trial  was 
a  fatal  defect. 

The  question  of  jurisdiction  is  thus  settled  in  favor  of  the  validity 
of  the  judgment  assailed  here  by  plaintiffs. 

II. 

The  argument  on  their  second  proposition  is  in  substance  that,  as 
they  were  then  residing  out  of  the  State  of  Louisiana,  and  in  an  insur- 
rectionary district,  they  could  not  be  reached  by  a  monition,  and  tliat 
even  if  thus  notified,  they  were  forbidden  by  the  President's  procla- 
mation of  non-interconrse,  from  appearing  and  pleading  in  the  court 
which  had  seized  their  property. 

The  first  part  of  this  argument  finds  its  answer  in  the  very  nature  of 
a  published  monition  in  a  common  law  proceeding  in  rem,  which  is  a 
citation  on,  and  which  makes  parties  to  the  snit,  all  persons  who  could 
liave  asserted  a  right  to  or  in  the  property  libelled.  4  La.  85,  Bandue^s 
Syndicate  vs.  Nicholson ;  McVeigli  vs.  United  States,  11  Wall,  2G6 ; 
Window  vs.  McVeigh,  93  U.  8.  283. 

The  second  part  of  the  argument  is  answered  by  the  two  last  de- 
cisions quoted,  in  which  an  alien  enemy  was  recognized  the  right  of 
pleading  in  a  court  in  which  he  had  been  cited  by  process  of  monition. 
The  Court  said :  ''  It  is  alleged  that  he  was  in  the  position  of  an  alien 
enemy  and  hence  could  have  no  locus  standi  in  that  fornm.  If  assailed 
there  he  could  defend  there."    11  Wall.  267. 

So  with  the  plaintiffs  in  this  case,  who  could  not  have  been  denied  a 
liearing  if  they  had  appeared  in  court  at  any  time  before  the  judgment 
of  condemnation  was  pronounced.  That  judgment  was  not  rendered 
before  the  80th  of  November,  1865,  and  we  take  judicial  cognizance  of 
the  historical  fact  that  for  several  months  previous,  free  communica- 
tion had  been  opened  between  the  city  of  New  Orleans  and  the  States 
of  Mississippi  and  Georgia,  where  plaintiffs  were  severally  sojourning 
at  the  time  that  the  monition  was  published. 

III. 

The  alleged  deficiency  of  the  description  of  the  property  libelled 
is  Hurely  not  a  point  of  attack  which  can  be  considered  collaterally. 
Tlic  plainest  text  of  the  rule  which  we  have  considered  as  established 
excludes  that  complaint  from  our  consideration.  This  leaves  but  the 
pMnt  made  on  the  community  rights  of  plaintiffs'  mother. 

A  very  plain  answer  is  suggested  to  that  contention.  If,  at  the  time 
that  the  proceedings  were  instituted,  plaintiffs  had  acquired  any  rights 


lii  St'PREME  COt^RT  OF  LOUISIANA. 

Pasteur  tt  al.  vb.  Lewis  and  Lynd. 

to  the  property  which  they  could  have  successfully  set  up  before  tlie 
Circuit  Court,  they  were  included  in  the  monition  as  published. 

It  contained  no  names,  but  called  on  all  parties  who  had  any  inter- 
est in  and  to  the  property  libelled  to  appear  and  defend  their  rights. 
Hence  it  would  have  included  these  plaintiffs  or  their  mother.  There- 
fore, the  default  when  rendered  concluded  them  under  their  alleged 
rights  which  even  therefore  and  for  that  reason  were  included  in  the 
condemnation. 

If  such  rights  were  not  included  in  the  proceedings,  it  is  simply  and 
only  because  they  did  not  exist;  and  in  that  case  plaintiffs  have  no 
complaints  to  urge  or  maintain  in  this  proceeding. 

We  have  read  with  interest  the  lenrned  disquisition  on  the  rights 
of  married  women  to  an  interest  in  the  community  existing  between 
the  spouses  under  the  laws  of  Louisiana  presented  by  plaintiffs'  coun- 
sel, but  we  find  no  warrant  for  an  attempt  on  our  part  to  inject  any  of 
the  principles  of  civil  law  in  a  discussion  involving  exclusively  a  legis- 
lation emanating  from  the  w^ar  power  of  the  Government  of  the  United 
States.  To  properly  construe  such  a  law,  and  to  legally  apply  its  in- 
tended effects,  reference  must  be  made  exclusively  to  that  system  of 
laws  and  jurisprudence  to  which  the  law-maker  looked,  as  the  only 
channel  of  its  execution. 

Hence  we  have  deemed  it  our  bounden  duty  in  the  determination  of 
the  issues  which  we  considered  to  be  within  our  judicial  grasp,  in  this 
controversy,  to  seek  for  our  land-marks  among  the  decisions  of  the 
Supreme  Court  of  the  United  States. 

Under  their  guidance,  we  learn  that  proceedings,  under  the  legisla- 
tion which  we  are  considering,  were  in  the  strictest  sense  of  the  term, 
common  law  proceedings  in  rem,  In  which  the  property  captured  or 
seized  was  the  principal  factor,  and  in  which  the  person  or  personal 
rights  of  the  owner  were  entitled  to  no  further  attention  or  considera- 
tion than  was  required  to  prove  the  owner's  consent  to  the  use  of  his 
property  for  insurrectionary  purposes. 

In  the  case  of  Kirk  vs.  Lynd,  106,  U.  S.  Reports,  p.  316,  the  case  to 
which  we  referred  in  the  beginning  of  this  opinion,  and  in  which  the 
court  dealt  with  the  very  judgment  now  under  discussion,  we  find  the 
following  language :  '^All  private  property  used,  or  intended  to  be 
used,  in  aid  of  an  insurrection,  with  the  knowledge  or  consent  of  the 
owner,  is  made  the  lawful  subject  of  capture  and  judicial  condemna- 
tion, and  this,  not  to  punish  the  owner  for  any  crime,  but  to  weaken 
the  insurrection.  The  offense  for  which  the  condemnation  may  be  de- 
creed is  one  that  inheres  in  the  property  itself,  and  grows  out  of  the 
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fact  tbat  the  property  has  become,  or  is  intended  to  become,  with  the 
approval  of  its  owner  an  instrument  for  the  promotion  of  the  ends  of 
the  insarrection.  •  «  •  The  property  is  the  offending  thing,  and 
condemnation  is  decreed  because  its  owner  has  voluntarily  allowed 
it  to  become  involved  in  the  offense.  ♦  •  «  Property  cajitured  in 
war  is  not  taken  to  punish  its  owner  any  more  than  the  life  of  a  sol- 
dier slain  in  battle  is  taken  to  punish  him.  The  property  as  well  as 
the  life  is  taken  only  as  a  means  of  lessening  the  warlike  strength  of 
the  enemy." 

In  rendering  the  judgment  of  coudeni nation,  the  court  must  have 
been  satisfied  from  the  proof  adduced,  that  the  libelled  property  had 
been  used  for  insurrectionary  purposes  with  the  knowledge  ov  consent 
of  its  owner. 

In  dealing  with  a  collateral  attack  on  the  judgment  thus  rendered, 
we  have  no  warrant  to  ascertain  whether  it  rested  on  sutticient  evi- 
dence, or  whether  the  court  took  into  consideration  the  alleged  com- 
munity rights  of  Mrs.  Pasteur,  or  those  of  her  children  after  her  death. 
Our  inquiry  is  limited ;  it  cannot  be  extended  to  an  examination  of  the 
judgment  as  to  its  correctness  under  the  evidence. 

We,  therefore,  conclude  that  the  proceedings  assailed  have  with- 
stood plaintiffs'  attack,  and  that  in  this  suit  at  least,  the  defendant 
cannot  be  disturbed  either  in  their  ownership  or  in  their  possession. 

After  reaching  that  conclusion,  and  as  we  glance  over  the  field  of 
discussion,  we  find  no  little  relief  in  the  thought  that  oar  researches 
must  have  followed  the  same  channel  which  had  been  traced  by  the 
Supreme  Court  of  the  United  States,  in  their  decision  to  which  we  have 
just  leferred. 

As  the  parties  were  not  the  same,  and  the  issues  presented  were  not 
all  the  same,  the  judgment  in  that  case  was  not  a  legal  bar  to  the  dis- 
cussion of  the  issues  which  were  presented  to  us.  As  stated,  the 
salient  issue  in  the  case  of  Kirk  vs.  Lynd,  was  the  nature  of  the  title 
which  the  forfeiture  had  conveyed,  unaccompanied,  as  in  this  case,  by 
an  attack  on  the  validty  of  the  proceedings.  But  it  is,  nevertheless,  cer- 
tain that  the  Supreme  Court  of  the  United  States  could  not  have  been 
induced  to  decide  that  the  purchaser  had  acquired  a  title  to  the  fee 
under  the  condemnation,  if  the  record,  (the  same  which  has  been  filed 
here),  had  disclosed  fatal  defects  patent  upon  its  face.  Of  necessity 
and  in  justice,  the  Conrt,  before  judicially  determining  the  effect  of 
the  judgment  of  forfeiture,  must  have  ascertained  that  there  was  a 
judgment  valid  in  law,  rendered  by  a  competent  court,  having  and  ex- 
ercising vested  and  legal  juri.sdiction  in  the  premises.    This  is  pre- 
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cisi'ly  wliat  was  doue,  as  shown  by  the  following  nummary  of  the  case 
wliich  we  extract  from  the  opinion  of  the  Court.  Aft^'r  stating  tliat 
the  condemnation  must  be  pronounced  by  the  appropriate  judicial 
tribunal;  and  that  thence  flows  a  complete  title,  the  Court  snid : 

"The  title  acquired  by  the  purchaser  in  this  case  was  of  that  kind. 
The  property  bought  had  been  seized  under  the  authority  of  tlie  stat- 
ute as  property  used  in  aid  of  an  insurrection  against  the  United 
States  with  tlie  consent  of  its  owner.  The  fact  of  hostile  use  with  the 
owner's  consent  was  established,  and  the  requisite  sentence  of  judicial 
condemnation  was  entered.  In  this  way  the  title  of  the  United  States 
by  capture  was  perfected.  That  title  as  against  the  owner  and  his 
heirs  was  the  fee.  The  defeudants  below,  who  are  the  defendants  in 
error  here,  have  succeeded  to  that  title." 

It  is  true  that  the  law  is  a  harsh  one,  but  it  was  a  war  measure,  and 
the  mission  of  courts  is  to  expound  the  law,  and  not  to  avert  its  rigor- 
ous effects. 

In  this  case,  however,  there  is  no  feature  of  unjust  hardship  to  the 
expropriated  owners. 

The  property  sold  for  f  53,500,  of  which  $48,978.47  were  paid  over  t4i 
the  mortgagee  with  a  vendor's  lien,  whose  claim  amounted  then  to 
$101,013.80. 

The  fact  was  apparent  to,  and  acknowledged  by,  R.  M.  Pasteur  who 
intervened  in  one  of  the  sales  made  under  the  title  thus  acquired,  and 
ratified  the  same  with  full  knowledge  of  all  the  facts. 

The  judgment  appealed  from  is  therefore  afiHrined  with  costs. 

Rehearing  refused. 


No.   9777. 
E,  A.  Deslonde  vs.  Wm.  O'Hern. 

A  judgment  for  posaession  of  premisen  leased  can  be  eztinj^aisbed  by  agreement.  The 
agreement  is  a  new  obligation.  The  obligation  to  deliver  the  premiaes  resnlting  fit>m 
the  Judgment  is  extingoished  by  the  substitution  of  an  obligation  to  pay  the  rent  due 
and  remain  in  the  premises  to  the  end  of  the  lease. 

When  a  lessor  sues  for  possession  of  premises,  and  a  dissolution  of  the  lease,  and  a  judg- 
ment is  rondered  in  his  favor,  tbe  covenant  of  the  lessee  to  pay  rent  ceases  to  exist. 
Eent  is  the  compensation  for  ihe  occupancy  of  the  property.  The  lessor  is  not  entitled 
t4>  his  property  and  the  rent  for  the  same. 

When  a  lessor,  after  he  has  obtained  a  judgment  cancelling  the  lease,  voluntarily  receives 
from  the  tenant  all  the  rent  due  according  to  the  teims  of  the  lease  and  waives  his  right 
to  it-sue  a  writ  of  ejectment,  hi»  act  in  receiving  the  rent  recognises  the  lease  as  still  in 
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force,  and  in  lien  of  poMOMion  aooepto  a  upeolfic  performance  of  the  contract  of  lea»e. 

One  maj  have  a  legal  right,  yet  wal'pe  it  by  becoming  reconciled  to  bin  debtor. 
When  a  judgment  cancelling  the  lease  is  rendered,  the  parties  thereto  are  placed  in  the 

same  position  they  oocnpied  before  the  lease  was  signed.    By  volnntarily  accepting  all 

the  rent  dne,  and  rent  in  advance,  the  old  lease  was  either  reinstated,  or  there  was  a 

new  lease  ftom  month  lo  month. 
When  a  writ  of  ^ectment  illegally  issaes  without  probable  caiiHe,  njalico  will  be  inferred. 
When  a  lessor,  in  illegally  issoing  a  writ  of  ejectment  was  actuated  by  malice,  be  is  liable 

to  a  lessee  for  damages,  as  a  recomperse  for  an  oiiti  R.s:e  upon  his  rights  and  feelings  as 

a  citixen  and  a  man. 

A    PPEAL  from  the  Civil  T)istrict  Court  for  the  Parisli  of  Orleans. 
Z  Jl     Lazarus y  J. 

Freil.  1).  King  and  W.  W.  Handlin,  for  Plaiutiff  and  Appellee  : 


A  judgment  for  possession  of  premines  leased  can  be  extinguished  by  agreemeut.    The' 
agreement  is  a  new  obligation     The  obligation  to  deliver  the  premises  roHuIting  from 
the  Judgment  is  eztinguisbed  by  the  snbstiintion  of  an  obligation  to  pay  the  rent  dne. 
and  remain  in  the  premises  to  the  end  of  the  lease.    C .  C  3181,  2190,  2186. 

When  a  lessor  sues  for  possession  of  premises,  and  a  dissolution  of  the  lease,  and  a  judg- 
ment is  rendered  in  his  favor,  the  covenant  of  the  lessee  to  pay  rent,  ceases  to  exist. 
Rent  is  the  compensation  for  the  occupancy  of  the  property.  The  lessor  is  not  entitled 
to  his  property  and  the  rent  for  the  same.  Slgar  vs.  Loyd,  I  A.  R.,  p.  422  ;  6  A.  R., 
p.  2  :  C.  C.  2729.  2700,  2045.  2040,  2046,  2041 . 

When  a  lessor,  after  he  has  obtained  a  judgment  cancelling  the  lease,  volnntarily  received 
from  the  tenant  all  the  rent  due  according  to  the  terms  of  the  lease,  waives  his  right  to 
issue  a  writ  of  ejectment,  and  execute  the  Judgment  for  possession,  his  act  in  receiving 
the  rent  recognises  the  lease  as  still  in  force,  and  in  lieu  of  possession  at^cepts  a  speoiiio 
performance  of  the  contract  of  lease.  One  may  have  a  legal  right,  yet  waive  it  bj*  be* 
eoming  reconciled  to  his  debtor.    Chevallier  vt*.  Bone,  3  L.  R,  p.  300. 

When  a  Indgment  cancelling  the  lease  is  rendered  the  parties  thereto  are  placed  in  the 
same  position  they  occupied  before  the.lease  was  signed.  By  voluntarily  accepting  all 
the  rent  dne,  and  rent  in  advance,  the  old  lease  was  either  reinstated,  or  there  was  a 
new  lease  from  month  to  month.  lo  either  event,  the  lessee  could  not  be  ejected  until 
there  was  a  new  breach  of  the  contract,  notice  to  vacate  and  another  suit.  1  A .  R.,  p. 
422. 

Where  a  writ  of  ejectment  illegally  issues  without  probable  cause,  malice  will  be  inferred. 
37  A.  R..  881 ;  33  A.  R..  293. 

When  a  lessor,  in  illegally  issuing  a  writ  of  ejectment,  was  actuated  by  malice,  he  is  liable 
to  a  lesseefor  exemplary  damages,  as  a  recompense  for  a  gross  outrage  upon  his  rights 
and  feelings  as  a  citizen  and  a  man,  as  an  example  to  deter  others  from  similar  conduct 
in  the  fbture,  and- for  the  purpose  of  punishing  the  lessor  for  his  bad  motives  and  in« 
tentlona.    37  A.  R.,  874;  34  A.  R,,  U^;  ?  A.  R..  448;  12  R  R.,  680;  13  L.  R.,  274. 

A  verdict  oi  a  jury  on  a  question  of  fact,  should  have  great  weight  with  the  court,  unless 
the  evidence  clearly  shows  they  were  manifestly  in  error.  22  A  .  R.,  p-  31 :  20  A.  R., 
455;  6  L.  R.,455. 

F,  Michinard,  for  Defendant  and  Appellant . 

The  opinion  of  the  Court  was  delivered  by 

T0DD9  J.    This  is  a  suit  for  damages  growing  out  of  the  acts  of  the 
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defendant  described  in  the  patition,  and  which  will  be  set  forth  here- 
after. The  amount  claimed  is  $2500.  There  was  judgment  in  favor 
of  the  plaintiff  for  $100 ;  the  defendant  has  appealed  and  the  plaintiff 
prays  to  amend  the  judgment  by  increasing  the  same  to  the  amount 
demanded— $2500. 

The  facts  relating  to  the  controversy  and  which  we  think  are  boruc 
out  by  the  evidence,  are  briefly  these : 

On  the  1st  of  October,  1884,  the  defendant  leased  to  the  plaintiff  a 
dwelling-house  situated  iji  this  city,  for  twelve  mouths,  at  a  rental  of 
forty  dollars  per  month,  aggregating  for  the  entire  year  $480.  Of  thi^ 
lium  he  paid  $320  In  advance,  before  the  contract  of  lease  was  signed, 
and  for  the  balance  he  executed  his  eight  promissory  notes  for  twenty 
dollars  each,  the  first  payable  on  the  1st  of  December,  1884,  and  the 
remaining  ones  respectively  on  the  first  of  each  month  following. 

Tliere  were  clauses  in  the  contract  to  the  effect,  that  if  these  rent 
notes  were  not  promptly  paid  at  maturity,  the  lease  was  to  be  null  and 
the  money  paid  on  account  of  it  to  be  forfeited,  and  that  on  failure  to 
I»ay  one  of  the  notes,  the  whole  of  them  were  to  be  demandablc. 

Deslonde  paid  the  note  falling  due  in  December,  but  failed  to  meet 
those  maturing  in  the  three  months  following. 

On  the  1 5th  of  March,  1885,  O'Hern,  the  lessor,  brought  suit  to  have 
the  lease  dissolved  and  to  evict  Deslonde,  the  lessee,  from  the  prem- 
ises, and  obtained  judgment  to  that  effect  on  the  2dd  of  April  follow- 
ing. 

During  the  pendency  of  this  suit,  9tb  of  April,  he  brought  suit  on 
two  of  the  notes  due  January  and  February,  accompanied  by  a  writ  of 
provisional  seizure,  under  which  the  furniture  of  Deslonde  was  seized 
and  a  keeper  placed  in  charge  of  the  premises. 

Soon  after  the  judgment  of  eviction  was  rendered,  Deslonde,  through 
his  attorney,  proposed  to  O'Hern— the  latter's  attorney  also  being 
present — that  he  would  pay  all  the  cost*  and  all  of  the  notes  if  he  were 
permitted  to  remain  on  the  leased  premises  till  the  expiration  of  the 
lease.  This  was  agreed  to  by  O^Hern,  and  Deslonde  then  paid  him  the 
two  notes  sued  on,  agreed  to  pay  the  costs  to  the  sheriff,  and  appointed 
the  next  day  to  settle  the  rest  of  the  notes  outstanding.  The  parties 
met  according  to  appointment  and  Deslonde  paid  the  March,  April 
and  May  notes,  and  at  the  same  time  offered  to  pay  the  remaining  two 
notes  for  June  and  July,  but  O'Hern  stated  (quoting  his  own  language) 
"that  he  could  not  get  them  at  present,  and  that  anyhow  they  were 
not  due."  After  this  payment  was  made  O'Hern  demanded  that  Des- 
londe pay  also  his  attorney's  fee.     The  latter  replied  he  "would  do  so 
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proyided  it  was  part  of  the  compromiBe/'  He  consulted  liis  attorney 
immediately  with  respect  to  this  last  demand,  and  was  informed  by 
him  that  the  attorney's  fee  was  no  part  of  the  costs,  and  that  he  was  in 
no  way  liable  for  it  under  the  agreement  or  compromise. 

For  some  days  after  this  conversation  between  plaintiff  and  defend- 
ant, the  plaintiff,  it  appears,  was  confined  to  his  house  by  an  attack  of 
rheumatic  gout,  and  on  the  8th  of  May,  the  first  day  he  was  able  to  get 
out,  he  called  at  the  sheriff's  office  for  the  purpose  of  paying  tlie  costs 
that  he  had  consented  to  pay  under  liis  agreemunt  with  O'Hern  referred 
to.  He  found  that  the  shenfi  had  in  his  hands  a  writ  of  fi.  fa.  for  these 
costs,  and  also  a  writ  of  ejectment  issued  under  tlie  judgment,  evict- 
ing him  from  the  leased  premises.  Tlie  costs  which  he  had  agreed  to 
pay,  amounting  at  the  time  to  $12.50,  had  been  augmented  by  the 
costs  of  issuing  the  writs  of  fi,fa.  and  ejectment  to  $19 — but,  he  never- 
the  paid  the  bill.  His  remonstrances,  and  those  of  his  counsel  against 
the  execution  of  the  writ  of  ejectment  proving  ineffectual,  Deslonde 
was  compelled  to  resort  to  an  injunction  to  restrain  its  execution. 
This  injunction  accompanied  the  action  for  damages  before  referred 
to,  and  is  the  case  now  before  us  on  appeal. 

It  was  tried  in  the  lower  court  before  a  jury,  who  returned  a  verdict 
in  favor  of  tlie  plaintiff  Deslonde  for  $850.  A  new  trial  was  granted 
and  it  was  again  tried,  this  time  before  the  judge,  and  judgment  ren- 
dered for  $100  damages  against  the  defendant.  It  hae  been  stated 
above  that  when  Deslonde  paid  the  rent  notes  of  March,  April  and 
May,  on  the  2d  of  May,  he  at  the  same  time  offered  to  pay  likewise 
the  June  and  July  notes,  (which  included  all  the  notes),  but  was  told 
by  O'Hern  that  he  did  not  have  them  with  him,  and  they  were  not 
then  due. 

On  the  5th  of  June  Deslonde  wrote  to  O'Hern,  offering  to  pay  the 
note  for  that  month  at  any  time  and  place  he  (O'Hern)  would  desig- 
nate, but  received  no  answer,  and  the  note  was  not  presented. 

In  the  next  month  (July)  he  deposited  with  a  notary  the  amount  of 
the  two  notes  (June  and  July),  and  requested  him  to  make  a  tender  of 
the  same  to  O'Hern. 

The  notary  went  to  the  residence  of  O'Hern,  but  finding  him  absent, 
tendered  the  money  to  his  son  or  grandson,  whom  he  found  in  the 
house,  and  who  told  the  officer,  in  answer-  to  an  inqiiiry,  that  he  rep- 
resented O'Hern  in  his  absence,  but  he  declined  to  receive  the  money. 

These  are  all  the  facts  bearing  on  this  controversy.  There  is  a  con- 
flict of  testimony  in  regard  to  some  of  them,  but  the  Jibove  statement 
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represents  our  conclusions  in  relation  to  them,  after  a  thorough  exam- 
ination of  the  evidence. 

To  summarize  :  It  is  shown  that  O'Hern  leased  to  Deslonde  a  dwell- 
ing-house for  one  year  for  $480,  or  $40  per  monfch.  That  he  was  paid 
in  advance  $320 — equivalent  to  eight  months'  rent }  that  in  the  month 
of  December  following  date  of  contract  (October  1),  he  was  paid  $20 
more ;  that  notwithstanding  these  payments  he  was  sued  for  install- 
ments of  the  rent,  and  had  the  furniture  of  the  lessee  seized  under  a 
writ  of  provisional  seizure;  that  he  also  sued  to  have  the  tenant 
evicted,  and  obtained  judgment  against  him  ordering  his  eviction  ; 
that  he  agreed  not  to  execute  this  judgment  and  to  permit  the  lessee 
to  remain  on  the  premises  if  he  (Deslonde)  would  pay  costs  and  the 
entire  rent ;  that  the  lessee  did  pay  all  costs  and  also  the  entire  rent 
except  $40  thereof,  and  offered  to  pay  this,  and  would  have  done  so  but 
tliat  the  lessor  declined  to  produce  the  rent  notes  and  refused  to  accept 
subsequent  offers  of  payment ;  that  in  violation  of  his  agreement,  and 
in  spite  of  the  willingness  manifested  by  the  lessee  to  comply  with  that 
agreement  to  the  very  letter,  and  in  utter  disregard  of  Deslonde'n 
rights,  O'Hern  persisted  in  the  execution  of  his  writ  of  ejectment,  and 
in  his  determination  to  evict  the  lessee  from  his  premises,  until  Des- 
londe compelled  him  to  desist  therefrom  by  a  writ  of  injunction. 

In  all  these  proceedings  the  conduct  of  O'Hern  was  harsh  and  with- 
out the  slightest  justification.  It  can  only  be  explained  on  the  hy- 
pothesis that  he  was  determined  to  wrest  the  property  leased  from 
the  lessee  (Deslonde)  and  at  the  same  time  force  him  tjo  pay  the  rent. 

If  O'Hern  stood  upon  his  judgment  of  eviction,  then  that  judgment 
dissolved  the  lease,  and  debarred  him  from  claiming  rents  falling  due 
after  that  time ;  but  whilst  O'Hern  was  thus  engaged  in  harassing 
Deslonde  with  his  writs — which  was  in  May,  and  the  lease  did  not  ex- 
pire till  October — ^the  entire  rental  of  the  year  had  been  paid  except 
for  a  single  month. 

There  was  such  an  entire  lack  of  justifiable  cause  for  0' Hern's  acts 
and  proceedings  against  Deslonde  that  the  law  would  impute  them  to 
being  prompted  by  malice.    33  Ann.  292 ;  37  Ann.  881. 

It  seems  that  the  jury  in  the  court  below  and  the  judge  likewise 
reached  the  conclusion  we  have  announced  touching  the  conduct  and 
acts  of  the  defendant  and  as  being  of  a  character  to  render  him  liable 
for  damages,  but  the  judge,  by  his  decree,  evidently  limited  the  dam- 
ages to  the  actual  pecuniary  loss  or  expense  sustained  by  the  plaindfi* 
from  the  acts  and  proceedings  complained  of.  He  made  no  allowance 
for  the  trouble,  mortification,  mental    anxiety  and    distress  caused 
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theiebj  to  the  plaintiflf,  which  this  Court  in  the  case  of  Byrne  &  Co. 
vs.  Gardner,  33  Ann.  6,  held  to  be  actual  damages,  although  of  that 
nature  that  could  not  be  precisely  measured  or  determined  by  money 
or  a  money  value,  and  that  they  were  of  that  kind  of  damage,  the  esti- 
mate of  which  is  left  largely  to  the  discretion  of  the  judge  or  jury, 
under  art.  1934  of  the  Civil  Code. 

We  think  the  judge  erred  in  thus  restricting  the  liability  of  the  de- 
fendant. To  a  man  of  average  sensibility,  under  the  circumstances 
attending  this  case,  the  expense  or  pecuniary  outlay  to  which  he  was 
subjected  by  the  acts  complained  of,  would  doubtless  seem  of  little 
significance  when  weighed  with  the  inconvenience,  mental  suffenug 
and  humiliation  experienced  by  the  plaintiff  from  the  causes  stated, 
aggravated  as  they  must  have  been,  by  the  serious  domestic  trouble 
which,  according  to  the  evidence,  was  weighing  upon  him  at  the  time. 

These  considerations  induce  us  to  grant  the  prayer  for  the  amend- 
ment of  the  judgment,  and  to  increase  the  same  by  the  additional 
sum  of  $250  to  that  awarded  by  said  judgment,  making  the  entire 
amount  $350. 

It  is  therefore  ordered,  a^udged  and  decreed  that  the  judgment  of 
the  lower  court  be  amended  by  increasing  the  sum  therein  adjudged 
by  the  further  sum  of  $250,  making  the  total  of  thin  decree  $350 ;  and 
as  thus  amended,  the  same  be  affirmed  at  the  cost  of  appellant  in  both 
courts. 

No.  9804. 
The  State  op  Louisiana  vs.  Ellick  Walker. 

A  new  trial  will  not  be  (granted  for  matters  which  the  aooa»ed,  not  having  availed  himself 
Uiereof  at  the  proper  time,  is  presamed  to  have  waived. 

Counsel  for  accosed  having  withdrawn  from  his  case  on  the  day  of  trial  and  the  case  having 
been  subsequently  called  for  trial  and  proceeded  wiUi  without  request  tor  counsel  or 
application  for  continnance  or  any  objection  of  any  kind  by  accused,  he  cannot,  afte^ 
conviction,  require  a  new  trial  on  the  ground  that  he  was  taken  by  surprise  and  wna 
ignorant  of  his  rights.  The  jadge  committed  no  error  in  allowing  the  trial  to  proceed, 
and  defendant's  application  for  new  trial,  having  no  basis  of  legal  error,  is  add  i  eased 
simply  to  the  discretion  of  the  Judge. 

The  latter  being  better  qualified  than  this  Court  to  determine  whether  the  interests  of  jas- 
tice  required  a  new  trial,  the  exercise  of  his  discretion  will  not  be  interfered  with. 

APPEAL  from  the  Twenty-second  District  Court,  Parish  of  St, 
James.    Duffel,  J. 


ilT.  J.  ChMmingham,  Attorney  Greneral,  and  J,  L.  Gavdet,  District  At- 
torney, for  the  State,  Appellee  : 
In  the  absence  of  record  that  the  defendant  requested  the  court  to  assign  counsel,  or  ap- 
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plied  for  a  oonti nuance  on  the  ground  of  the  absence  of  counsel  of  record,  the  mere  fact 

that  the  trial  proceeded  without  the  aid  of  counsel  to  defendant,  does  not  constitute 

error.    36  Ann.  91. 
An  accused  Lb  not  entitled  to  a  new  trial  on  account  of  the  absence  of  witnesses  at  the  trial. 

though  duly  summoned  where  it  appears  that  no  i>ostponement  was  asked,  because  of 

their  absence  and  where  he  consented  to  go  to  trial  without  them.    96  Ann .  923. 
Newly  discovered  evidence  tending  to  impeach  or  discredit  witnesses,  who  have  testified  iu 

the  case,  affords  no  legal  ground  for  setting  aside  the  verdict  and  granting  a  new  trial . 

34  Ann.  346;  35  Ann  46;  State  vs.  6authreaux,*38  Ann. 
A  motion  for  a  new  trial  on  the  ground  of  newly  discovered  evidence  must  be  supported  by 

other  testimony  in  addition  to  the  affidavit  of  the  accused.    His  alone  will  not  suffice. 

36  Ann.  980. 


Sims  dk  PochS  for  DefendaDt  and  Appellant. 


The  opioioD  of  the  Coart  was  delivered  by 

Fbnner,  J.  The  only  error  assigned  is  in  the  overruling  of  a  mo- 
tion for  a  new  trial.  The  grounds  of  the  motion  are  substantially  the 
following:. 

Defendant,  under  prosecution  for  inflicting  a  wound  less  than  may- 
hem, states  in  his  motion  and  affidavit  that  he  was  released  upon  an 
appearance  bond  signed  by  Mr.  Damar^,  his  employer,  who  had  prom- 
ised to  secure  the  services  of  Messrs  Sims  &  Poch^  as  his  attorneys ; 
that  he  had  consulted  these  attorneys  and  had  told  them  that  Mr. 
Damar6  would  call  on  them  and  become  responsible  for  tlie  fee ;  that 
Mr.  Damar^,  through  iuadvertance,  failed  to  see  them ;  that,  on  the 
day  when  his  cause  was  assigned  for  trial,  Messrs  Sims  &  Poche  ap- 
peared in  court  and  announced  that,  no  arrangement  having  been  made 
as  promised,  they  withdrew  from  the  case;  that,  immediately  there 
after  the  case  was  called  for  trial;  that  defendant  was  taken  completely 
by  surprise  by  the  withdrawal  of  his  said  counsel,  but,  being  an  igno- 
rant laborer,  not  knowing  his  legal  rights  in  the  premises,  supposed 
that  he  was  remediless,  and  hence  submitted  to  the  progress  of  the 
trial;  that  he  was  thus  unexpectedly  deprived  of  the  benefit  of  coun- 
sel without  fault  on  his  part  and  was  tried  without  such  assistance  and 
in  the  absence  of  important  witnesses  whom  he  had  directed  to  be 
summoned  and  whose  absence  he  was  not  aware  of  until  the  State  had 
closed  its  evidence. 

The  judge  overruled  the  motion  for  the  reason  assigned  by  him, 
**that  defendant  had  had  a  fair  trial,  and  that  the  verdict  was  sup- 
ported by  the  evidence,  and  that  defendant  went  to  trial  without  ob- 
jection." 

Upon  the  foregoing  statement  of  facts  which  is  not  disputed  by  the 
judge  and  is  sustained  by  evidence  made  part  of  the  bill,  it  is  clear 
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that  if  defendant  had  applied  for  a  continuance  to  enable  him  to  em- 
ploy  coimBel  and  to  secure  the  attendance  of  his  witnesses,  or  had  re- 
qaested  an  assignment  of  counsel,  and  such  requests  had  been  refused, 
such  refusal  would  have  been  error  and  defendant's  title  to  relief  would 
be  clear,  under  the  principles  announced  in  the  recent  case  of  State 
vs.  Simpson,  38  Ann.  83. 

But  the  Constitution,  article  8,  only  guarantees  to  accused  persons 
'*the  rt'^Af  to  have  the  assistance  of  counsel ;''  and  the  statute,"  R.  S., 
sec.  992,  only  provides  that  ''every  person  shall  be  allowed  to  make  his 
full  defense  by  counsel,  and  the  court  shall,  immediately  upon  his  re- 
quest, assign  to  him  such  counsel  as  he  shall  desire." 

This  Court  has  repeatedly  held  tliat  when  accused  has  no  counsel, 
or  when  his  counsel  is  absent,  and  when  he  makes  no  application  for 
assignment  of  counsel  or  for  continuance  on  any  ground,  but  goes  to 
trial  without  objection,  the  judge  commits  no  error  in  permitting  tlie 
trial  to  proceed,  and,  after  conviction,  defendant  cannot  assign  such 
defects  as  legal  ground  for  new  trial.  State  vs.  Kelly,  25  Ann.  381 ; 
State  vs.  Doyle,  36  Ann.  91 ;  State  vs.  Viana,  37  Ann.  606 ;  State  vs. 
Simien,  36  Ann.  923. 

It  follows  therefore  that,  there  appearing  no  legal  error  in  the  pro- 
ceedings, the  application  for  new  trial  on  such  grounds  is  not  founded 
on  any  basis  of  legal  right,  but  is  addressed  solely  to  the  sound  and 
legal  discretion  of  the  judge. 

We  confess  that  under  the  facts  herein,  which  we  have  stated  in 
their  fullest  strength,  the  appeal  for  a  favorable  exercise  of  such  dis- 
cretion was  a  strong  one ',  but  we  have  no  reason  to  doubt  that  the  es- 
teemed judge  a  quo  so  considered  it  and  gave  it  all  the  weight  to  which 
it  was  entitled.  He  had  a  minute  acquaintance  with  all  the  facts  and 
circumstancec  of  the  case  which  the  record  necessarily  fails  to  con- 
vey to  us,  and  was  therefore  far  better  qualified  than  ourselves  to  de- 
termine whether  the  interests  of  justice  required,  or  would  be  ad- 
vanced by,  the  granting  of  a  new  trial.  It  would  be  nothing  less  than 
rashness  for  us  to  substitute  our  discretion  for  his  and  to  reverse  his 
ruling. 

We  have  given  very  serious  thought  to  the  subject  and  have  con- 
cluded that  such  a  course  would  furnish  a  precedent  unsound  in  prin- 
ciple and  liable  to  abuse,  under  which  the  accused  in  any  case  might 
go  to  trial  without  counsel  and,  after  taking  his  chances  for  acquittal, 
might,  on  conviction  demand  a  new  trial  on  the  ground  that  he  desired 
counsel  and  was  ignorant  of  his  right  to  have  one  assigned  to  him. 
There  is  no  warrant  of  law  and  no  precedent  in  jurisprudence  impos- 
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ing  upon  the  judge  the  duty  of  iDforiniDg  au  unrepresented  accused  of 
his  right  to  have  counsel  and  of  asking  him  whether  he  desires  it,  be- 
fore proceeding  with  the  trial.  On  the  contrarj',  the  several  cases 
heretofore  quoted  negative  the  existence  of  such  duty,  and  every  per- 
son is  presumed  to  know  the  law. 

The  principle  is  well  settled  that  a  new  trial  will  not  be  granted  for 
matters  which  the  accused,  not  having  availed  himself  thereof  at  the 
proper  time,  is  presumed  to  have  waived.  State  vs.  Hernandez,  4  Ann. 
379;  State  vs.  Price,  6  Ann.  691 :  State  vs.  Benjamin,  7  Ann.  47;  State 
vs.  Holmes,  7  Ann.  567  ;  State  vs.  Kentnck,  8  Ann.  308 ;  State  vs.  Max- 
ent,  10  Ann.  743;  State  vs.  Fuller,  14  Ann.  667. 

It  is  equally  well  settled  that  this  Court  will  not  interfere  with  rul- 
ings of  inferior  judges  on  applications  for  new  trial,  not  based  on 
grounds  of  legal  error,  but  addressed  to  the  discretion  of  the  judge. 

The  motion  for  new  trial  also  embraces  a  ground  of  newly  discov- 
ered evidence  but  the  affidavit  as  to  its  character  is  too  vague  to  sup- 
port relief  and  is  not  sustained  by  the  affidavits  of  the  newly  discov- 
ered witnesses.  The  ground  is  without  merit  and  is  not  even  argued 
in  this  Court. 

Judgment  affirmed. 


Dissenting  Opinion. 

Todd,  J.    The  Constitution  guarantees  every  accused  a  fair  trial. 

In  this  case,  the  accused,  an  ignorant  laborer,  had  spoken  to  coun- 
sel to  defend  him,  and  the  counsel  did  appear  for  him  in  some  proceed- 
ing in  the  case.  When  the  case  was  called  for  trial  the  counsel  an- 
nounced, for  reasons  assigned  by  him,  that  he  withdrew  from  the  case. 
The  trial,  however,  was  proceeded  Trith  instantaneously,  and  the  su*- 
cused,  without  counsel  and  without  witnesses,  was  convicted.  Of 
course,  under  these  disadvantages,  any  other  result  could  scarcely  be 
expected. 

In  his  affidavit  for  a  new  trial  these  facts  are  stated,  and  the  further 
statement  made  that  he  was  completely  taken  by  surprise  by  the  with- 
drawal of  his  counsel,  and  believed  he  was  without  remedy. 

There  is  no  reason  to  doubt  that  the  accused  fiilly  believed  that  the 
counsel  to  whom  he  had  spoken,  and  supposed  he  had  employed,  had 
made  the  necessary  preparations  for  his  trial,  and  that  through  him 
his  witnesses  had  been  summoned,  and  we  can  well  imagine  how  an 
accused  of  average  intelligence,  in  such  a  crisis,  finding  himself  unex- 
pectedly without  counsel  and  about  being  hurried  into  a  trial  without 
Jiis  witnesses,  would  be  overwhelmed  with  surprise  and  consternation. 
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and  rendered  comparatively  helpless.  In  such  a  state  of  mind,  even 
if  he  knew  he  had  a  right  to  ask  for  a  postponement  of  the  trial  and 
for  the  appointment  to  him  of  counsel,  of  which  this  defendant  was 
doubtless  wholly  ignorant,  as  he  swears — so  great  would  be  his  con- 
fusion as  to  render  him  incapable  of  demanding  anything  of  the  court 
under  such  circumstances.  I  think  that  the  trial  judge,  in  the  cause 
of  justice,  should  either  have  postponed  the  trial  to  enable  the  accused 
to  tind  that  he  was  entitled  to  be  represented  by  counsel  or  to  have 
so  informed  him  on  the  spot. 

I  do  not  think  it- always  compatible  with  justice  to  sustain  a  con  vie- 
.tion  resting  mainly,  if  not  solely,  upon  no  other  foundation  than  that 
one  is  presumed  to  know  the  law— a  violent  presumption  when  applied 
to  a  certain  class  of  our  people. 

For  these  reasons  I  do  not  consider  that  the  trial  of  the  accused  was 
a  fair  one,  and  I  therefore  dissent. 


No.  9756. 
Knoop,  Hanneman  &  Co.  et  al.  vs.  J.  A.  Blaffbr  et  als. 

1 .  An  action  under  R.  S.  301,  to  enforce  against  the  directois  of  a  bank  liability  for  having 
famished  false  statements  of  the  aflkire  of  the  bank  to  the  State  Treasnrer,  is  er  delieto 
and  prescribed  by  one  year. 

2  An  action,  nnder  R.  S.,  Sec.  300  and  301,  to  enforce  the  liability  of  the  directors  of  ft 
banking  corporation  for  the  debts  of  the  bank,  on  the  ground  that  they  had  participated 
in,  or  assented  to,  the  bank  making  loans  and  discoants,  whilst  in  an  insolvent  condition, 
is  one  ex  qwui  delictc,  and  prescribed  by  one  year. 

3.  The  act  which  gives  use  to  a  quasi  contract,  is  a  lawful  one,  and  is  permitted.  That 
which  gives  nse  to  a  qutui  ofTense  is  anlawfnl,  and  is  prohibited. 

4.  Prescription  cannot  be  eked  oat  by  inference,  nor  extended  from  one  cause  to  another 
by  analogy ;  neither  can  the  legid  interrnption  of  prescription  be  so  extended. 

A    PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
^  JL    Lagarus,  J. 

Henry  Denis  for  Plaintiffs  and  Appellants. 

T.  «7.  Semmes  ds  Legendre  for  Defendants  and  Appellees. 

Braughn,  Buck,  Dinkelspiel  and  Hart  on  the  same  side. 


The  opinion  of  the  Court  was  delivered  hy 

Watkins,  J.  Plaintiffs  filed  this  suit  on  the  29th  of  January,  1886, 
against  the  defendants  as  directors  of  the  Mechanics  and  Traders' 
Hank  of  New  Orleans,  organized  under  the  banking  laws  of  this  State, 
claiming  that,  on  the  19th  of  March,  187flf,  and  before,  they  were  de- 
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positora  therein  for  large  sums,  for  wliich  they  are  indebt^ed  to  them  in 
solido. 

They  allege  that,  on  the  19th  of  March^  1879,  said  bank  was  declared 
insolvent,  its  charter  forfeited,  and  liquidating  comDiissioners  were  ap- 
pointed to  close  its  affairs  J  and  at  that  date  fcheir  respective  deposits 
were  due  and  not  been  withdrawn. 

They  further  allege  "  that,  on  January  1, 1878,  the  said  bank  did  not 
have  on  hand  an  amount  in  specie  equal  to  one-third  of  all  its  cash  lia- 
bilities at  that  date,  exclusive  of  its  circulating  notes;  and  did  not 
have  on  hand  for  the  other  two- thirds  of  its  cash  liabilities  an  equal 
amount  in  specie,  specie-funds,  bills  of  exchange,  on  discounted  paper 
maturing  within  ninety  days  and  not  renewable ;  that,  at  no  time  since 
the  1st  of  January,  1878,  has  the  bank  had  on  hand  an  amount  in  spe- 
cie equal  to  one-third  of  its  cash  liabilities,  exclusive  of  its  circula- 
ting notes,  nor  has  it  had  at  any  time  in  hand,  for  the  two-thirds 
of  its  cash  liabilities  an  equal  amount  of  specie,  specie-funds, 
bills  of  exchange  or  discounted  paper  maturing  within  ninety  days 
and  not  renewable;  that  all  these  facts  were  to  the  knowledge 
of  the  said  defendants,  and  each  of  them,  while  and  during  the 
time  they  were  acting  as  directors  of  the  said  bank ;  that  in  violation 
of  law,  on  every  legal  day  since  the  firet  day  of  January,  1878,  up  to 
the  19th  of  March,  1879,  the  said  bank  made  loans  and  discounts,  and 
that  each  of  said  defendants,  as  directors  of  said  bank,  participated  in 
or  assented  to  each  of  said  loans  and  discounts,  knotoing  that  said  loans 
and  discounts  were  made  in  violation  of  the  law  contained  in  sections  300 
and  801  of  the  Revised  Statute  of  the  State  of  1870 ;  that  by  said  vio- 
lation of  law  the  said  directors  and  defendants  herein  rendered  them- 
selves indimdually  liable  for  all  debts  and  obligations  of  the  said  Me- 
chanics and  Traders'  Bank." 

They  further  allege  that  said  directors  in  1878  and  1879  furnished  to 
the  State  Treasurer  statements  of  the  condition,  assets  and  liabilities 
of  said  bank  for  publication,  and  which  were  published,  and  ^*  that  in 
every  one  of  those  statements  the  said  *  *  directors  wilfully  misstated 
the  condition  of  the  bank,  representing  same  to  be  solvent,  when,  in 
truth  and  fact,  the  said  bank  was  and  had  long  before  been  hopelessly 
inslovent,"  and  that  said  directors  caused  and  assented  to  said  state- 
ments being  published,  and  knew  that  the  items  thereof  were  falsely 
stated,  and  that  by  said  false  statements  they  gave  the  bank  credit 
and  reputation  for  solvency,  when  it  was  entitled  to  none ;  and  that 
had  they  known  the  true  condition  of  the  bank,  they  would  have  with 
drawn  their  deposits. 
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They  aver  that  by  their  tortious  conduct,  concealments  and  misstate- 
ments the  said  directors  have  made  themselves  liable  in  solido  unto 
them  for  the  varioits  amounts  due  them  by  said  bank,"  of  about 
$50,000. 

The  defendants  plead  in  the  lower  court  the  prescription  of  one 
year  to  the  cause  or  causes  of  action  set  out  in  plaintiffs'  petition  ;  and 
from  a  judgment  sustaining  the  plea  plaintiffs  have  appealed. 

In  this  Court  defendants  tender  an  additional  plea  of  prescription  of 
six  months  under  the  provision  of  R.  S.,  986, 

I. 

On  the  face  of  the  petition,  the  demands  of  the  plaintiffs,  in  so  far 
as  they  are  founded  on  the  alleged  false  statement  furnished  to  the 
State  Treasurer,  and  the  concealment  from  depositors  of  the  alleged 
insolvent  condition  of  the  bank  by  defendants  as  its  directors,  the 
plea  of  prescription  of  one  year  is  undoubtedly  good. 

The  conduct  and  acts  of  the  directors  are  charged  to  have  been 
wrongful,  wilful  and  tortious,  and  for  tlie  resulting  damage  suffered 
tlie  plaintiffs  asks  judgment  in  solido, 

II. 

The  plea,  predicated  on  the  charge  that  while  in  a  condition  of  insol- 
vency to  the  knowledge  of  the  directors,  the  bank  made  loans  and  dis- 
counts with  the  acquiescence  and  participation  of  said  directors,  and 
in  violation  of  law,  is  not  free  from  difficulty. 

This  suit  was  brought  under  the  provisions  of  Sees.  26  and  27  of  Act 
3:i8  of  1853,  it  being  an  act  ''  to  establish  a  general  system  of  free 
banking  in  the  State  of  Louisiana.''  They  were  embodied  in  Sees.  300 
and  301  of  the  Revised  Statutes. 

Under  Sec.  2  of  that  Act,  banking  corporations  created  under  its 
provisions  were  authorized  to  discount  bills,  notes,  and  other  evi- 
dences of  debt  J  to  receive  deposits;  to  buy  and  sell  gold  and  silver 
bullion  and  foreign  exchange }  to  loan  money  ^'  and  to  exercise  all 
incidental  powers  necessary  to  carry  on  said  business." 

Section  26  declares :  ''  Every  banker  or  banking  company,  doing 
business  under  this  act,  is  required,  in  addition  to  securities  for  circu- 
lation deposited  with  the  Auditor,  to  have  on  hands,  at  all  times,  in 
specie,  an  amount  equal  to  one-third  of  their  other  cash  liabilities; 
and  for  the  other  two-thirds  of  said  liabilities,  an  amount  equal  in 
specie,  specie-funds,  bills  of  exchange,  or  discounted  paper,  maturing 
within  ninety  days,  and  not  renewable."    R.  S.  Sec.  300. 

Section  27  provides  :  ''  If  at  any  time  the  specie,  specie-funds,  and 
short  paper  held  by  such  banker  or  banking  company,  should  fall  1m?- 
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low  the  proportiooB  to  cash  liabilities  prescribed  in  the  preceding  sec- 
tiou,  and  shall  remain  so  for  a  space  of  ten  days,  it  shall  not  be  lawjul 
thereafter  for  such  hanker  or  banking  company  to  make  any  loan  or  dis- 
count whatever,  until  its  or  their  position  is  re>established  according  to 
the  terms  of  the  preceding  section. 

''A  violation  of  this  provision  shall  be  held  to  be  an  act  of  insolvency 
and  the  Auditor  shall  cause  the  necessary  steps  to  be  taken  for  the 
liquidation  of  the  affairs  of  such  banker  or  banking  company  as  in 
cases  of  insolyency;  and  every  director  or  manager  of  a  banking  com- 
pany, who  may  participate  in  or  absent  to  such  violation,  shall  become  in- 
dii^idually  liable  for  all  its  debts  and  obligations,^'^ 

In  effect  the  statute  declares  that  if  a  banking  corporation  shall  per- 
mit its  specie,  specie-funds  and  short  paper  to  fall  below  the  standard 
fixed,  and  to  so  remain  for  a  period  of  ten  days,  ''  it  shall  not  be  lawfuT^ 
for  said  corporation  to  make  any  loan  or  discount  whatever,  until  its 
position  is  re-established  and  its  affairs  are  put  in  line  again. 

"A  violation  of  this  provision  "  iaper  se  an  act  of  insolvency  on  the 
part  of  the  corporation,  and  its  effect  upon  any  director  of  said  corpo- 
ration ''who  may  participate  in  or  assent  thereto,"  is  to  make  him  ''in- 
dividually liable  for  all  •  *  the  debts  and  obligations"  of  the 
corporation. 

The  statute  under  consideration  conferred  the  power  upon  such  cor 
porations  as  might  be  organized  under  it,  "  to  name  and  appoint  such 
managers  and  directors  to  administer  the  affairs  of  th^  corporation  as  tliey 
may  think  necessary  and  proper."    R.  S.  Sec.  277. 

No  additional  or  more  specific  duties  or  responsibilities  were  therein 
prescribed  for  directors  than  had  heretofore  existed,  in  respect  to  pri- 
vate corporations  generally,  other  than  those  indicated  in  R.  S.  sec.  ;J01. 

Under  the  general  law,  "  no  stockholder  shall  ever  be  held  liable  or 
responsible  for  the  contracts  or  faults  of  the  corporation,  in  any  further 
pum  than  the  unpaid  balance  due  to  the  company  on  the  shares  owned 
by  him."    R.  S.  690. 

This  provision  certainly  includes  the  directors  of  a  corporation. 

Thus,  it  is  perfectly  clear  that,  by  the  "  free  banking  law  "  of  1863, 
the  legislature  intended  to  place  additional  restrictions  around  corpo- 
rations that  should  be  created  under  it,  and  to  impose  upon  persons 
who  might  be  chosen  to  direct  and  administer  their  affairs  a  greater 
responsibility. 

Hence  it  denominated  any  violation  of  the  quoted  provisions  an  un- 
lawful  act  on  the  part  of  the  corporation,  and  declares  that  the  assent 
thereto  or  acquiescence  therein  by  any  director,  should  make  him  lia- 
ble for  all  the  debts  and  obligations  of  the  corporation. 
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It  is,  therefore,  a  violation  of  law  that  fixes  liis  liability.  The  extent 
of  his  liability  is  the  amount  of  the  debts  and  obligations  of  the  baok; 
bnt  the  debts  and  obligations  are  those  of  the  corporation.  If  tlie  debts 
and  obligations  of  the  corporations  were,  at  the  same  time,  the  debts 
and  obligations  of  its  stockholders  and  directors,  the  statute  did  not 
increase  their  responsibility,  and  failed  in  the  accomplishment  of  its 
beneficent  purpose. 

The  serious  question  there  is,  what  is  the  lidbility  sought  to  be  im- 
posed upon  the  directors,  and  not  what  are  the  debts  sought  to  be  col- 
lected. 

That  there  Arejttst  such  debts  and  obligations  in  favor  of  plain tifi^s  as 
depositors  in  the  Mechanics  and  Traders'  Bank,  as  set  out  in  their 
l>etition,  is  conceded  by  defendants  for  all  the  purposes  of  their  pleas 
of  prescription. 

The  plea  under  consideration  is  placed  under  H.  C.  C.  3536,  which  is 
to  the  effect  that  actions  for  damages  '*  resulting  from  offenses  or  quasi 
offenses,"  are  prescribed  by  one  year.  R.  C.  C.  2315  et  seq,-,  25  Ann. 
414,  Lizardi  vs.  The  New  Orleans,  Canal  and  Banking  Company ;  20 
Ann.  151,  Williams  vs.  Grevier  j  Id.  214,  Jennings  vs.  Gasselin  ;  Id. 
323,  Millspough  vs.  City ;  23  Ann.  162,  Harvey  vs.  Waldon  :  32  Ann. 
220,  Caillonet  vs.  Franklin. 

Does  the  liability  sought  to  be  enforced  grow  out  of  an  offense  or  a 
ijuasi  offense  Y  Did  it  result  from  any  ac<  of  the  defendant  directors, 
whereby  damage  was  caused  the  plaintiffs,  and  which  they  are  obliged 
to  repair  on  account  of  their  fault  f  R.  C.  C.  2315.  Did  it  result  from 
the  negligence  of  the  directors,  or  through  their  imprudence  or  want 
of  skill?     R.  C.  C.  2316. 

Or  was  it  occasioned  by  the  aeft  of  persons  for  whom  they  are  answer- 
able!   R.  C.  C.  2;iJ7,  2320. 

But  the  plaintiffs  contend  that  their  action  arises  «r  quasi  contractu, 
and  not  eo;  delicto. 

To  determine  its  true  interpretation,  we  must  contrast  the  articles 
of  the  Civil  Code  relating  to  contracts  and  quaM  contracts. 

Article  of  the  Code,  2293,  declares  :  "  Quasi  contracts  are  the  law- 
ful and  purely  voluntary  acts  of  a  man,  from  which  there  results  an}' 
obligation  whatever  to  a  third  person. '^ 

Article  2294  provides :  '*  That  all  acts  from  which  there  results  an 
obligation  without  an  agreement  in  the  manner  expressed  in  the  preced- 
ing article,  form  qu^asi  contracts.  But  there  are  two  principal  kinds 
which  give  rise  to  them,  to-wit :  The  transaction  of  another's  busi- 
ness, and  the  p-iyment  of  a  thing  not  due."    C.  P.  IM). 
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In  the  present  case,  it  is  not  claimed  that  defendants  entered  into 
any  specific  covenant,  or  agreement,  with  the  plaintiffs,  in  any  event 
to  become  liable  for  the  debts  and  obligations  of  the  bank.  Thus 
there  was  no  contract.  It  is  not  contended  that  the  directors,  of  their 
own  accord,  undertook  the  transaction  of  any  business  for  the  plain- 
tiffs ;  nor  is  it  contended  that  the  directors  unduly  received  plaintiffs' 
money  that  was  deposited  in  the  bank,  or  that  they,  through  inadvert- 
ance  or  mistake,  delivered 'over  their  deposits  to  the  directors,  instead 
of  delivering  them  to  the  officers  of  the  bank.  On  the  contrary  the 
plaintiffs  in  their  petition  declare  that  the  bank  made  loans  and  dis- 
counts "t»  violation  of  la^o,^^  and  "that  the  directors  of  said  bank  par- 
ticipated in  and  asisented  to  eacli  of  said  loans  and  discounts,  knomng 
that  said  loans  and  discounts  were  made  Hn  violation  of  the  lair.'^ 

All  "personal  actions  are  grounded  on  one  of  the  four  causes  which 
give  rise  to  personal  obligations.  The  causes  are  contracts,  or  quasi 
contracts ;  offenses,  or  quaM  offenses.''    C.  P.  28. 

"Personal  actions  arise  from  offenses,  as  when  one  has  become  liable 
to  another  for  the  injury  he  has  inflicted  on  him  by  some  crime  or 
offense f  such  as  theft  or  slander."    C.  P.  31. 

"Personal  actions  anse  from  quasi  offenses,  when  the  ground  of  ac- 
tion is  the  injury  done  to  another  by  one  of  those  faults  which  are  not 
considered  as  real  crimes  or  offenses.^^ 

These  different  articles  of  the  two  codes  have  frequently  passed 
under  judicial  investigation  with  the  substantial  result  of  placing  the 
cases  examined,  in  reference  thereto,  under  one  or  the  other  of  them, 
according  to  their  respective  features,  without  making  any  plainer  the 
words  of  the  text. 

This  Court  in  a  recent  case  had  occasion  to  examine  and  interpret 
the  law  under  consideration ;  t.  «.,  the  Rev.  Stats.,  sees.  900,  301. 

We  refer  to  Lacombe  vs.  Milliken,  36  Ann.  367,  in  which  the  Court 
say :  "The  action  is  founded  on  sections  300  and  301,  R.  S.  Two  other 
grounds  for  the  infliction  of  &  penalty  are  alleged  in  the  petition."  etc. 

In  Kent's  Commentaries  the  rule  is  laid  down :  "If  a  statute  inflicts 
a ^ei^oZ^  for  doing  an  act,  the  penalty  implies  a  prohibition,  and  the 
thing  is  unlawfulj  though  there  be  no  prohibitory  words  in  the  statute. 
*  *  *  The  rule  is  now  settled  that,  the  statutory  prohibition  is 
equally  efficacious,  and  the  illegality  of  the  breach  of  a  statute  the 
same,  whether  a  thing  be  prohibited  absolutely  or  under  a  penally,  1st 
vol.,  p.  467. 

The  statute  of  1853  contains  a  prohibition  against  the  corporation 
doing  certain  act?.     It  prohibits  it  from  making  any  loans  or  discounts 
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daring  the  period  of  time  it  is  out  of  line  and  declares  that  the  same 
'' shall  not  be  lawful.^ 

It  inflicts  upon  the  corporation  the  penalty  of  insolvency  ;  and  upon 
the  directors  participating  therein  the  penalty  of  being  made  liable 
for  all  the  ^^debts  and  obligations"  of  the  bank." 

The  defendants  are  not,  by  the  Statute,  declared  liable  for  injury 
suffered  by  plaintifis  through  '^a  crime  or  offense  committed  ;  but  for 
that  inflicted  by  a  fault,  which  is  not  considered  as  a  real  crime  or  of- 
fense."   C.  P.  31,  32  J  R.  C.  C.  2315. 

Their  liability,  as  stated,  haw  been  incurred  by  reason  of  their  fail- 
ure to  perform  a  lawful  act,  and  also  for  their  participation  in  an  un- 
law/kU  act.  This  was  a  fault,  a  wrong-doing,  thougli  not  denounced  by 
the  Statute  as  a  crime  or  misdemeanor. 

Plaintiffs'  action  is  one  ex  qua^i  delicto  and  not  cjc  quasi  contractu. 

In  City  of  New  Orleans  vs.  Southern  Bank,  31  Ann.  566,  the  Court 
said:  ''The  marked  distinction  between  a.  quasi  contract  and  an  of- 
fense or  qwisi  offense  is  tbat  the  act  which  gives  rise  to  a  quasi  con- 
tract is  a  lawful  Act,  and  is  therefore  permitted;  while  the  act  whicli 
gives  lise  to  an  offense  or  quasi  offense  is  unlawful  and  therefore  for- 
bidden. 

The  court  sustained  the  defendant's  plea  of  presciiptiou  of  one  year, 
and  so  did  the  judge  a  quo,  and  we  think  he  was  correct  in  so  doing. 

in. 

But  the  plaintiff's'  counsel  claims  that  the  prescription  was  legally 
interrupted  by  the  suit  of  Lacombe  vs.  Miliken,  36  Ann.  367. 

This  suit  was  filed  and  service  accepted  by  defendants  ou  the  29th 
day  of  January,  1886,  and  that  suit  was  finally  decided  by  this  court 
in  April,  1884. 

More  than  one  year  had  elapsed  between  the  decision  of  the  one  and 
the  institution  of  the  other  suit. 

Even  if  that  were  not  conclusive  against  the  plaintiffs'  petitions  in 
that  regard,  we  cannot  consider  that  suit  iis  having  the  legal  effect  of 
an  interruption.  It  was  held  in  that  case  that  '*  the  liability  of  the 
directors  is  not  in  favor  of  the  bank,  or  its  liquidators,  but  in  favor  of 
the  creditors  of  the  concern,  who  may,  or  may  not,  at  their  option, 
enforce  it,  for  their  separate  benefits."  The  plaintiff's,  in  that  case, 
were  without  a  cause  of  action,  and  this  is  the  first  appearance  of  the 
creditors  of  the  bank. 

Prescription  is  stricti  juris ^  and  cannot  be  eked  out  by  inference,  nor 
extended  from  one  cause  to  another  by  analogy  ;  neither  can  the  legal 
interruption  of  prescription. 
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Under  tlie  views  herein  expressed  it  is  unnecessary  that  we  sliould 
pass  upon  the  plea  of  prescription  of  six  montlis,  urged  by  defendants. 
Judgment  affirmed. 


On  Application  pok  Reheauinc;. 

Plaintiffs  present  an  earnest  argument  in  favor  of  their  applicatiou, 
and  on  account  of  the  great  importance  of  the  case,  we  will  supple- 
ment the  opinion  complained  of. 

I. 

They  insist  that  we  have  misconstrued  the  banking  law  of  the  Stale 
and  have  limited  their  claim  to  the  amount  of  the  deposits  as  the 
measure  of  damages. 

It  was  not  the  purpose  or  intention  of  the  opinion  to  thus  limit  the 
operation  or  effect  of  the  banking  laws.  We  simply  held  that  tlie  lia- 
bility of  directors,  under  the  state  of  facts  presented,  was  one  arising 
ex  delicto  and  not  ex  quasi  contractu  as  cont^iuded. 

The  liability  sought  to  be  enforced  in  this  instance  happened  to  be 
for  the  debts  of  the  bank,  i.  e.,  the  plaintiffs'  deposits.  We  had  no  oc- 
casion to  place  any  such  restriction  upon  the  liability  of  directors,  in 
reference  to  dmnages  or  other  obligations  incurred  by  the  corporation, 
as  supposed. 

n. 

We  are  not  disposed  to  recede  from  the  views  expressed  in  reference 
to  quasi  ccmtrocto. 

Counsel  insist  that  ^Mt  is  not  from  the  violation  of  the  banking  law 
that  the  (yrtfo^e  con  tract  results;''  but  that  it  results  **from  the  lawful  act 
of  accepting  the  directorship  of  the  bank,  and  receiving  the  deposits. 
The  liability  itself  flows  first  from  the  quasi  contract,  and  then  from 
the  violation  of  law." 

The  manifest  fault  of  this  argument  is  that  the  directors  of  the  bank 
are  taken  for  the  bank  itself. 

The  opinion  quotes  from  the  statute  itself  the  enumerated  duties  of 
the  directors  of  banking  corporations,  and  also  the  section  of  the  Re- 
vised Statutes  which  defines  the  liability  of  the  stockholders  of  cor- 
porations generally,  for  the  purpose  of  making  it  plain  that  it  was 
not  one  of  the  duties  of  directors  to  receive,  or  have  the  care  of  deposits 
of  the  bank.  For  this  reason  they  did  not  enter  into  any  contractual 
relations  in  reference  to  funds  deposited  in  the  bank. 

The  illustrations  given  are  not  apposite,  for  the  reason  that  tutors, 
executors,  administrators  and  agents  are  entrusted  witli  the  funds, 
under  specific  provisions  of  the  law  ;  and  if  they  misappropriate  them 
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they  are  liable  under  those  laws.    The  same  is  true  of  the  negotiorum 
gestor.    In  each  of  those  relations  exists  a  trust  to  be  performed. 

But  the  directors  of  a  bank  are  in  no  sense  the  trustees,  agents  or 
negoHorum  gesiores  of  the  depositors  of  the  bank,  and  incurred  no  con- 
tractual obligations,  or  relations  under  the  banking  law.     By  assent- 

* 
iug  to,  or  acquiescing  in  the  loans  and  discounts  made  by  the  corpora- 
tion, while  in  an  insolvent  situation,  those  directors  violated  the  penal 
provisions  of  the  statute,  and  subjected  themselves  to  the  payment  of 
its  ^'  debts  and  obligations. '' 

ni. 

While  it  is  true  that  the  opinion  does  not  in  terms  decide  ^'  whether 
a  contract  did,  or  did  not,  arise  from  the  statute  itself,  by  the  fact  of 
the  parties  acting  under  it,  and,  therefore,  accepting  the  stipulations  of 
such  statute,  made  by  law,  in  favor  of  the  creditors  of  the  bank;"  it 
does  in  effect,  by  holding  that  the  liability  of  the  directors,  under  the 
facts  presented,  arose  ex  delicto  and  not  ex  quasi  contractu. 

Counsel  insist  that  ''when  parties  act  under  a  statute  which  creates 
specific  rights,  obligations  and  liabilities,  the  Statute  itself  becomes 
a  contract  between  the  parties,  and  their  acting  under  it  shows  their 
implied  acceptance  of  its  stipulations.'^ 

Applying  this  principle  of  law  and  precept  of  jurisprudence  to  the 
banking  law  under  consideration,  and  we  find,  as  stated  in  the  preced- 
ing paragraph,  that  it  imposed  no  duty  npon  the  directors  in  reference 
to  funds  deposited  with  the  corporation  ;  and  by  undertaking  the  dis- 
charge of  their  duties  as  such,  which  are  exclusively  administrative  in 
their  character,  they  incurred  no  contractual  obligation  toward  the 
depositors.  The  penalty  that  the  law  imposes  upon  idirectors  who  im- 
pliedly assent  to  any  violation  of  the  law  by  the  corporation  operates 
as  merely  a  safeguard  for  the  protection  of  depositors,  on  the  happen- 
ing of  a  contingency  that  may  arise  necessitating  its  enforcement. 

But  that  liability  is  not  contrOfCtuaL  We  fail  to  perceive  any  analogy 
between  the  case  as  stated  and  that  suggested  by  counsel  of  a  munici- 
pal corporation  issuing  bonds,  in  pursuance  of  an  enabling  law,  and 
securing  their  payment  by  tax  levies.  In  such  case  the  law  is  consid- 
ered as  read  into  the  contract,  and  it  cannot  thereafter  be  changed  to 
the  prejudice  of  the  holders  of  such  bonds,  until  same  are  fully  paid. 
The  tax  levies  are  the  trust  of  the  creditor.  The  duty  is  specifically 
imposed  npon  the  corpoiation,  and  their  acts  cannot  be  recalled  to  the 
prejudice  of  third  persons. 
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IV. 
Counsel  complains  that^  no  attention  was  given  to  the  grounds  on 
which  he  particularly  relied  as  interrupting  prescription  urged  by  de- 
fendantSy  viz;  the  acknowledgment  of  the  bankV  liability  in  the  ac- 
count of  the  liquidating  commissioners,  filed  on  tbe  9th  of  February, 
1880,  and  upon  which  plaintiffs  are  placed  as  creditors. 

As  the  opinion  in  effect  declared,  this  court  held  in  Lacombe  vs. 
Millikeu,  36  Ann.  369,  that  liability  accrues,  not  in  favor  of  the  hank  in 
liquidation,  which  is  a  debtor  to  its  creditors,  but  in  favor  of  those 
creditors,  lience  that  suit  did  not  have  the  effect  of  interrupting  pre- 
scription, it  being  a  suit  by  the  commissioners  of  tlie  bank,  and  they 
without  any  cause  of  action. 

The  correctness  of  this  view  the  plaintiffV  counsel  inferentially  ad- 
mits. 

Now,  we  subniit^ — and  so  decide — that  it  follows,  as  a  necessary  cor- 
ollary from  that  argument,  that  the  account  and  tableau  of  distribu- 
tion was  but  an  acknowledgment,  or  admission  of  the  d^bts  of  the 
bank,  to  and  in  favor  of  the  plaintiffs  and  other  creditors.  The  com- 
niissioners  had  no  more  »uthority  to  admit  the  liability  of  the  directors 
on  their  account  than  they  did  to  sue  them  for  its  recovery. 

They  take  this  incorrect  premises  from  which  to  argue  that,  if  the 
directors  are  liable  ex  delicto^  they  are  liable  in  solido  under  R.  C.  C. 
2324,  a«  wrong-doers,  with  the  corporation. 

But  defendants  are  not  proceeded  against  under  that  article,  but  ejr- 
plicitly  and  distinctly  under  the  banking  law,  and  for  the  enforcement 
of  a  particular  liability  thereunder,  for  the  debts  of  the  bank. 

It  is  sufiicient  answer  to  say  that  the  statute  declares  that  directors 
^^shall  become  individually  liable  for"  the  debts  and  obligations  of  the 
bank.  The  statute  does  not  give  such  a  liability  the  clutra^ter  or  quality 
of  solidarity ,  and  we  will  not. 

The  case  cited  by  counsel  (  Morgan  vs.  Metayer,  14  Ann.  612  )  only 
involves  an  ordinary  contract  of  two  debtors  in  solido,  one  of  whom 
became  insolvent,  and  acknowledges  the  debt  on  his  bilan.  We  regard 
it  as  inapplicable. 

In  conclusion  we  have  only  to  say  that  we  adhere  to  the  conclusion 
first  announced,  and  the  rehearing  is  therefore  denied. 

Rehearing  refused. 
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No.  9790. 

The  State  ex  rel.   The  Daily  States  vs.   James  D.  Houston, 

Tax  Collector. 

The  costs  of  advertising  real  estate  for  sale  to  pay  taxes  due  thereon,  noder  the  provisions 
of  Act  83  of  1684,  are  entitled  to  be  paid  with  preference  by  the  tax  collector  out<f 
the  first  collections  realized  in  the  enforcement  of  the  act,  unless  where  the  State  hsH 
failed  to  give  an  absolute  title,  or,  that  given  has  been  duly  annulled. 

Tax  collectors  have  no  right  to  refuse  such  payment,  when  the  State  has  not  made  default, 
or  the  title  given  has  not  been  annulled. 

Tax  collectors  cannot  be  subjected  to  rosponsibllity  for  carrying  out  the  positive  mandates 
of  valid  laws. 

A    PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleaus. 
l\.    Monroe,  J. 

Tho8,  a  W,  EUis  for  the  Relators,  Appellees. 
Blanc  ds  Butl^  for  the  Respondent,  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  defendant  appeals  from  a  judgment  directinp: 
him  to  pay  to  the  plaintiff  the  sum  of  $3666.24,  out  of  $21,276  which 
he  has  in  his  possession  and  which  are  the  process  of  certain  sales  of 
property  advertised  by  plaintiff  for  sale,  for  the  payment  of  State 
taxes  due. 

There  is  no  dispute  as  to  the  amount  claimed  for  services  rendei-ed 
and  as  to  the  existence  of  the  fund.    They  are  admitted. 

The  plaintiffs  ground  their  demand  for  payment  out  of  said  fund  on 
section  7  of  Act  82  of  1884,  p.  107,  which  is  to  the  effect,  that  the  total 
amount  of  costs  and  expenses  incurred  in  advertising  and  putting  up 
for  sale  immovable  property  for  State  taxes  due  prior  to  December  31, 
1879,  shall  he  paid  by  preference  by  tax  collectors^  out  of  the  first  collec- 
tions made  in  enforcing  the  law,  and  before  any  distribution  of  the  pro- 
ceeds for  the  discharge  of  State  and  municipal  taxes,  directed  by  a 
previous  section  (5). 

The  defendant,  however,  resists  payment  for  the  reason,  that  section 
4  of  the  same  act  compels  him  to  retain  the  entire  proceeils  of  all  sales, 
made  under  the  statute,  until  it  is  finally  determined  that  the  State 
has  conveyed  absolute  title  to  the  purchasers  at  such  sales. 

After  declaring  the  effect  of  a  tax  sale  and  how  the  purchaser  shall 
be  put  in  possession,  the  section  invoked  concludes  in  the  following 
terms : 

'•In  case  the  State  shall  fail  to  give  the  purchaser  an  absolute  title  to 
the  property  sold,  or  if  said  title  shall  be  duly  declared  null  and  void 
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for  auj  cause,  the  amount  paid  by  the  purchaer  b  to  the  State  for  such 
property  shall  be  refuuded  by  the  tax  collector  to  the  purchaser.*^ 

Ihis  section  must  be  construed  with  the  other  parts  of  the  act  and 
also  with  a  previous  statute  to  which  it  refers,  viz:  Act  96  of  J 882,  p. 
140,  sec.  74,  which  requires  that  the  tax  collectors  for  the  parish  of 
Orleans  (  one  of  whom  defendant  is  )  shall  make  monthly  settlements 
with  the  Auditor  and  pay  into  the  State  treasury  the  sums  collected 
for  account  of  the  State. 

Taken  together,  the  two  acts,  as  far  as  they  have  an  application  to 
the  instant  case,  simply  mean  in  substance :  That  the  pr(»pei  ty  on 
which  ceitnin  taxes  are  due,  shall  be  advertised  for  sale:  that,  in 
cases  of  adjudication,  a  deed  shall  be  made  by  the  tax  collector  ;  that 
the  cost  of  advertising  and  putting  up  for  sale  shall  be  paid  by  prefer- 
ence by  the  tax  collector  out  of  the  first  collections  made  in  enforcing 
the  act ;  that  this  payment  is  paramount  to  any  other;  that  the  tax  col- 
lector shall,  within  the  time  required  by  law  {one  month)  for  the  set- 
tlement of  t&x  collections,  file  a  statement  of  the  sales  effected  by  him 
under  the  act;  that  the  tax  collector  shall  not  pay  over  to  the  State  the 
proceeds  of  sale,  where  the  State  has  failed  to  give  to  the  purchaser  an 
absolute  title,  or  where  the  title  given  has  been  dulj^  declared  null  and 
void ;  that,  in  such  cases,  the  tax  collector  shall  refund  to  the  pur- 
chaser the  amount  paid  by  him  for  such  property. 

It  is  not  at  all  strange  that  the  act  does  not  state  ex[»re8sly  how  long 
the  proceeds  shall  remain  in  the  hands  of  the  tax  collector,  for  the  ob- 
vious reason  that  the  act  of  1882,  to  which  that  of  1884  refers  as  to 
time,  requires  a  monthly  settlement  and  payment  by  tax  collectors,  un- 
der [lenalties  in  cases  of  failure  or  default. 

The  two  statutes  taken  together  can  therefore  mean  only,  that  the 
tax  collector  shall  pay  by  preference  the  expenses  of  sale,  out  of  the 
first  collections,  unZew  in  the  cases  in  which  the  State  has  failed  to 
make  a  title,  or  in  which  the  title  given  has  been  duly  annulled. 

There  is  no  pretence  hci^  that  the  State  has  thus  been  in  default,  or 
that  the  title  made  has  been  in  any  solitary  case  annulled. 

It  was  well  said  by  counsel  for  plaintiff  that  section  4  never  intended 
that  the  tax  collector  should  keep  in  his  own  possession  the  moneys 
collected  from  tax  sales,  withholding  from  the  officers  and  printers  en- 
titled to  their  costs  for  bringing  the  property  to  sale  and  withholding 
from  the  State  its  revenues  ad  grcecas  calendas,  on  the  suggestion  that 
in  the  hereafter,  litigation  might  arise  to  annul  these  titles. 

The  district  judge  likewise  well  observed  that  '^it  would  be  unreas- 
onable to  suppose  that  the  legislature  intended  that  such  payment  (of 
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costs  and  expenseB)  should  be  witbhcid  until  the  possible  claims  of 
purchasers,  based  upon  possible  evictions  by  judgments,  sliould  become 
prescribed." 

Placing  a  different  construction  on  the  act  would  indeed  be  to  read 
out  of  it  sections  5  and  8  and  the  reference  to  the  statute  of  1882,  re- 
quiring monthly  statements,  and  to  constitute  State  tax  collectors,, on 
•flimsy  pretences,  sub -treasurers  with  authority  to  collect  certain  rev- 
enues of  the  State  and  to  retain  the  same  to  no  end  of  time. 

Tax  collectors  cannot  be  subjected  to  responsibility  for  carrying  out 
the  positive  mandates  of  valid  laws,  irrespective  of  the  protection  in 
warranty  by  the  State  for  moneys  paid  over  by  them  into  the  public 
treasury. 

We  conclude  that  the  district  judge  decided  correctly. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed  from 
is  affirmed  with  costs. 


No.  9811.  |5n$l 

John  Chaffe  &  Sons  et  al.  vs.  Samuel  F.  Walker.— Edwin  Bates 
&  Co.  Intervenors. 

A  judicial  mortgage  takea  effect  from  tbe  date  of  the  recordation  of  tlie  judgmeot  in  tiie 
mortgage  book  of  tbe  paiisb,  where  the  immovables  of  the  debtor  are  situated,  and  this 
rule  applies  to  cases  where  the  judgments  are  rendered  in  a  country  parish  at  the  name 
term  of  court. 

Article  5A5,  C.  P.,  baa  no  bearing  en  tbe  question,  and  does  not  conflict  with  the  articles  of 
tbe  CItU  Code  on  tbe  subject  of  judicial  mortgages. 

APPEAL  from  the  Tenth  District  Court,  Parish  of  DeSoto. 
Hall,  J. 

E.  W.  Sutherlin  for  Plaintiffs  and  Appellants. 
Bayne  ds  Dendgre  on  the  same  side : 

A  judicial  mortgage  reanlts  from  recording  a  judgment  by  confes*ion.  A  debtor  msy  con- 
fess judgment  in  faror  of  his  creditor,  and  by  this  confession  consents  to  tbe  immediate 
signing  of  the  same  by  the  Judge,  and  waives  the  delay  for  a  new  trial,  llie  recording 
of  anch  a  judgment  operates  as  a  judicial  mortgage,  and  this  is  true  m  the  several  judi- 
cial diatiiota  of  the  State,  as  it  is  in  the  pariah  of  Orleans,  or  in  the  parish  of  Caddo, 
wbicb  constitates  tbe  First  Judicial  District  mentioned  in  Art.  555  of  the  Code  of  Prac- 
tice.   11  Ann.  Bep.  100;  12  Ann.  Rep.  431. 

Tbe  delay  for  motions  for  new  trial  and  for  appeal  may  be  waived,  such  delays  are  personal 
to  the  debtor,  and  he  mar  waive  them  by  non-action  or  by  special  agreements.  15  Ann. 
Rep.  478,  and  Martin's  Rep..  New  Series.  234. 

Tbe  rank  of  all  mortgagee  in  this  State  is  determined  by  actual  registry,  and  the  arlicles  of 
the  Civil  Code  in  the  chapter  and  section  relating  to  mortj;age8  and  judicial  mortgages 
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defines  how  snch  mortgages  are  crested  sod  tlie  oider  of  their  rack.    Civil  Code.  3287 
338S,  334S  ;  39  Ann.  Rep.  333 ;  Saccession  of  Dickson,  37  Ann    Rep.  797. 

J.  C.  Pugh  and  Kennardy  Howe  <Sc  PrenUsa  for  Intervenors  ar.d  Ap- 
pellees : 

All  Jadgments  rendered,  signed  and  recorded  daring  the  same  term  of  the  disti-ict  court  in 
the  country  parishes  take  effect  as  Judgments,  and  operate  as  Judicial  mm-tgages,  from 
the  last  day  of  the  term  of  the  court  at  which  they  are  rendered.  C.  P.  .*>.'>.'> ;  29  Ann. 
513  ;  35  Ann.  285. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  plaintiffs  and  intervenors  are  judgment  creditors  of 
the  defendant. 

Their  judgments  were  rendered  at  the  same  term  of  the  dibtrict 
court  of  DeSoto. 

The  judgments  in  favor  of  the  plaintiffs  (John  Chaffe  &  Sons,  and 
Nelson  MeStea),  were  recorded  in  the  mortgage  record  book  of  said 
parisli  on  the  3d  of  April,  1883,  and  that  of  the  intervenors  on  the  20th 
of  the  same  month. 

The  only  question  for  our  detennination  is  whether  the  judicial 
mortgages  in  favor  of  these  parties  (plaintiffs  and  intervenors),  oper- 
ate concurrently  on  the  property  subject  to  the  mortgages,  or  are  the 
plaintiffs^  mortgages,  being  first  of  record,  entitled  to  precedence. 

From  a  judgment  decreeing  that  they  were  of  equal  rank,  and  op- 
erated concurrently  on  the  property,  the  plaintiffs  have  appealed. 

The  judgment  of  the  lower  court  is  based  on  tlie  construction  given 
by  the  judge  to  art  555  of  the  Code  of  Practice,  which  reads : 

"All  judgments  rendered  •  ♦  •  shall  be  considered  as  having 
effect  only  from  the  last  day  of  tlie  term,  whatever  may  be  the  day  on 
which  they  shall  have  been  signed."  The  judge  concluding  that  as  a 
judicial  mortgage  results  from  the  recordation  of  a  judgment,  thnt  it 
only  becomes  operative  when  the  judgment  goes  into  effect. 

The  counsel  for  the  plaintiffs  contends  that  the  question  when  a 
judicial  mortgage  takes  effect  or  becomes  operative  is  in  no  wise  de- 
pendent on  that  article  or  any  other  provision  of  the  Code  of  Practice, 
but  is  to  be  determined  entirely  by  the  articles  of  the  Civil  Code  on 
the  subject  of  the  registry  and  rank  of  mortgages. 

This  precise  question  is  for  the  first  time  before  this  court  for  adju- 
dication. We  are  pointed  to  the  decisions — ^29  Ann.  518;  35  Ann. 
285 — as  conclusive  of  the  point.  These  decisions  are  to  the  effect  only 
that  prescription  against  judgments  begins  to  run  from  the  last  day  of 
the  term  at  which  they  are  rendered ;  which  we  do  not  consider  as  de- 
termining the  question. 
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TLe  articles  of  the  Civil  Code  referred  to  bearing  on  this  point  are 
a8  follows : 

Art  3322.  "The  judicial  mortgage  takes  effect  from  the  dav  on 
which  the  judgment  is  recorded  in  the  manner  hereafter  directed." 

Art.  3323 :  '*  If  there  be  an  appeal  from  the  judgment,  and  it  is  con- 
firmed, the  mortgage  relates  back  to  the  day  when  the  judgment  was 
recorded." 

Art.  »^29 :  "  Among  creditors,  tlie  mortgage,  whether  conventional, 
legal  or  judicial,  has  force  only  from  the  time  of  recording  it " 

Art.  3358 :  "  The  creditors  whose  inscriptions  have  been  made  on  the 
same  day  possess  a  concurrent  mortgage,  and  no  distinction  is  made 
between  tlie  inscription  made  on  the  morning  or  that  made  in  the 
evening    •     •     •     ." 

If  it  were  not  for  the  article  of  the  Code  of  Practice  above  quoted, 
not  the  slightest  doubt  could  exist  that  the  judicial  mortgage  is  in 
force  from  the  day  on  which  the  judgment  is  recorded,  and  that  only 
those  can  have  concurrent  mortgages  who  have  recorded  their  judg- 
ment on  the  same  day,  so  plain,  positive  and  unambiguous  are  the 
declarations  of  the  Civil  Code  in  the  above  articles  on  this  subject. 

After  a  thorough  consideration  of  the  question,  and  an  examination 
of  all  the  authorities  in  any  way  bearing  on  it,  we  have  reached  tflie 
conclusion  that  there  is  not  a  real  conflict  in  the  articles  of  the  two 
Codes,  and  that  the  articles  last  above  cited  are  not  controlled  or 
affected  by  the  article  of  the  Code  of  Practice  quot«d  and  relied  on  by 
the  counsel  for  the  interveuors. 

It  is  to  be  considered  that  the  Code  of  Practice  is  intended  and  de- 
signed to  establish  niles  of  civil  procedure.  Thus  it  defines  what 
actions  are,  how  they  are  prosecuted  until  they  culminate  into  judg- 
ments, what  those  judgments  are,  and  how  they  may  be  enforced  or 
executed,  and  treats  of  all  matters  germane  thereto.  On  the  other 
hand,  the  Civil  Code  treats  of  legal  rights  that  give  rise  to  actions  and 
the  different  kind  of  contracts  and  obligations,  and  the  manner  in 
which  they  are  created  and  preserved,  and  other  kindred  subjects.  It 
is  easily  perceived  that  the  whole  subject  of  mortgages, — how  created 
and  in  what  manner  to  be  registered  and  the  purpose  of  registry,  etc., 
— belongs  exclusively  to  the  latter  Code. 

This  Code  declares,  as  shown  above,  that  the  inscription  of  a  judg- 
ment in  a  certain  book,  and  in  an  office  designated,  gives  rise  to  or 
creates  a  mortgage.  It  is  not  the  judgment  pe^*  ae  tliat  constifuites  the 
mortgage,  but  its  inscription  in  the  mortgage  as  prescribed ;  for  the 
Code  of  Practice,  art.  545,  provides  that : 
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Definitive  judgments,  though  entered  on  the  docket  of  the  judgineuta 
of  the  courtH,  shall  not  affect  the  property  of  the  person  against 
whom  such  judgments  have  been  rendered^"  but  it  is  added,  "that 
such  judgment  must  be  recorded  at  the  office  of  mortgages  in  order  to 
give  the  party  a  judicial  mortgage."  From  which  latter  clause  it  is 
plainly  inferable  that  such  final  or  definite  judgment,  when  so  re- 
corded, does  give  a  judicial  mortgage. 

But  it  is  contended  that  there  is  no  judgment ;  that  it  does  not  come 
into  existence  until  the  last  day  of  the  term  of  the  court  at  which  it 
wus  rendered.  It  seems  paradoxical  to  say  that  a  judgment  which 
the  law  terms  final  and  definite,  which  is  signed  by  the  judge,  that 
when  it  is  thus  rendered  and  signed,  and  is  final,  definite  and  conclu- 
sive between  the  parties,  that  it  still  has  no  existence  !  C.  P.,  539,546. 

When  a  judgment  is  thus  rendered  and  signed  "it  becomes  the 
})roperty  of  him  in  whose  favor  it  is  given,  and  the  judge  cannot  alter 
it  except  in  the  mode  prescribed  by  law."     C.  P.  548. 

There  is  another  article  to  be  found  under  the  head  of  "  appeals  " 
that  throws  additional  light  on  the  true  intent  and  meaning  of  article 
555  touching  the  expression  therein  "  that  judgment  shall  be  consid- 
ered as  having  effect  only  from  the  last  day  of  the  term." 

It  is  article  575,  one  clause  of  which  provides  (quoting)  :  "  That  in 
the  country  parishes  no  execution  shall  issue  in  cases  where  au  appeal 
lies  until  ten  days  after  the  adjournment  of  the  court  by  which  the 
judgment  was  rendered,  within  which  delay  a  party  may  take  a  sus- 
pensive appeal." 

When  we  consider  that  in  other  articles  the  judgment  when  ren- 
dered is  termed  a  definitive  or  final  judgment,  that  it  constitutes  res 
adjiidicata  between  the  parties,  and  moreover  construe  all  the  articles 
together  including  the  one  last  quoted  (575),  the  conclusion  is  inevit- 
able that  nothing  was  meant  by  article  555  other  than  that  the  judg- 
ment did  not  become  executory,  and  its  payment  could  not  be  enforced 
until  the  time  stated^  and  that  the  two  articles  taken  together  relate 
exclusively  to  the  execution  of  judgments  and  appeals  therefrom  ; 
and  were  designed  to  make  ample  provision  for  suspensive  ap2)eals 
and  to  facilitate  the  exercise  of  the  right  of  appeal,  by  together  de- 
claring appealable  judgments  inexigible  not  only  until  the  last  day  of 
the  term  but  for  ten  days  thereafter.  It  is  to  be  noted  moreover 
that  with  regard  to  devolutive  appeals,  the  right  of  appeal  is  for 
one  year,  not  from  the  last  day  of  the  term,  but  "  from  the  day  the 
final  judgment  was  rendered." 

In  appealable  cases,  a  suspensive  appeal  renders  the  judgment  ap- 
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pealed  from  as  ineffectual  and  inoperative  during  the  pendency  of  the 
appeal  and  until  affirmed  by  the  appellate  conrt  as  the  temporary 
snspensioii  provided  by  art.  555  C.  P.,  from  the  date  of  its  rendition 
till  the  last  day  of  the  term,  yet  no  one  would  sc^riously  contend  during 
that  period  of  suspension — often  lasting  for  years — that  its  recordation 
during  that  term  would  be  without  force  and  effect. 

Yet  there  is  just  as  much  reason  to  declare  it  inoperative  for  the  one 
period  as  the  other. 

Tliere  is  another  consideration  that  is  strongly  confirmatory  of  tlieae 
views  and  favors  the  conclusion  that  Article  555,  C.  P.,  in  no  manner 
affects  the  questiun  of  judicial  niortgAges,  but  that  that  question  is  cmi- 
tirely  regulated  by  the  provisions  of  tlie  Civil  Code.     It  is  this : 

In  all  sales  under  execution  of  judgments,  the  recorder  of  the  parish 
is  required  to  furnish  tlie  sheriff  a  certidcate  of  mortgages;  the  object 
of  which  is  to  show  what  incumbrances  are  on  the  property,  to  estab- 
lish the  rank  of  the  mortgages  and  privileges,  and  to  regulate  the  dis- 
tribution of  the  proceeds  of  sale.  Of  course  this  officer  makes  out  the' 
certificate  from  the  mortgage  book  in  his  office ;  that  alone  is  relied  on 
for  infonnation. 

Now  if  the  rank  of  tlie  judicial  mortgages  was  not  to  be  determined 
solely  by  the  respective  dates  of  the  record  of  the  judgments,  then  the 
certificate  furnished  would  be  calculated  to  mislead  and  deceive.  In 
fact  according  to  the  theory  of  the  intervenors'  counsel,  the  certificate 
thus  made  out  from  the  mortgage  record  would  be  false  on  the  face  of 
it,  and  that  the  recorder  at  least  so  far  as  relates  to  judicial  mortgages 
should  not  have  consulted  bis  record,  but  should  have  examined  the 
records  of  tlie  court  rendering  the  judgment  to  ascertain  the  last  day 
of  the  term  thereof,  and  be  controlled  by  the  knowledge  thus  derived 
in  making  out  his  certificate !  It  might  happen  that  the  judgment  un- 
der which  the  property  is  being  sold  was  rendered  in  a  distant  parish 
fiom  the  place  of  sale,  and  then  the  officer  would  have  to  si'arch  the 
court  records  of  that  parish  to  discover  the  vital  fact  that  was  to  guide 
him  in  making  out  his  mortgage  certificate.  And  sometimes  it  might 
be  the  case  that  the  judgments  were  rendered  in  several  parishes, 
and  then  investigations  would  have  to  be  made  in  the  court  records 
of  all  these  parishes  to  obtain  the  requisite  information  for  a  mortgage 
certificate ! 

It  is  needless  to  say  that  the  law  imposes  no  such  unreasonable  and 
herculean  tasks  upon  the  recorders*  They  are  required  to  make  out 
their  mortgage  certificates  from  the  mortgage  records  in  their  offices, 
and  this  requirement  is  essentially  a  legal  declaration  that  the  amount 
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of  judicial  mortgages,  the  rank  of  such  mortgages,  their  respective 
dates,  and  everything  relating  to  them  is  to  be  established  by  such 
records  and  they  alone  are  to  be  consulted. 

Our  conclusion  is  that  the  judicial  mortgages  of  the  plaintiffs  became 
operative  from  the  date  of  the  incription  of  their  judgments  in  the 
mortgage  book— the  3d  of  April,  1883~and  that  they  prime  the  mort- 
gage of  the  intervenors  inscribed  on  the  20th  of  the  same  montli  and 
year. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  c<inrt,  in  so  far  as  it  decrees  that  the  judicial  mortgages  of 
the  plaintiffs  and  intervenors  operated  concurrently  on  the  property 
subject  to  the  mortgages  or  its  proceeds,  be  annulled,  avoided  and  re- 
versed ;  and  it  is  now  ordered,  adjudged  and  decreed  that  the  judicial 
mortgages  of  the  plaintiffs  have  precedence  over  that  of  the  interve- 
nors, and  that  the  plaintiffs  are  to  be  first  paid  out  of  the  proceeds  of 
the  same,  that  the  intervenors  pay  costs  of  their  intervention  in  both 
courts,  and  that  the  judgment  in  other  respects  be  affirmed. 


Concurring  Opinion. 

Fenner,  J.  I  do  not  consider  that  Art.  555  of  the  Code  of  Practice, 
has  any  application.  Its  sole  and  avowed  object  is  to  regulate  the 
effect  of  judgments. 

Now,  in  many  States  of  the  Union  and  formerly  in  this  State,  it  was 
one  of  the  effects  of  a  judgment  that,  from  its  simple  entry  on  the 
docket  of  the  court,  it  operated  a  lien  or  mortgage  upon  the  property 
of  the  debtor.  If  tliat  were  still  the  case,  there  would  be  less  difficulty 
in  holding  that  Art.  555  would  defeat  such  effect  until  the  last  day  of 
the  term.  But  the  Code  of  Practice  has  obliterated  this  as  an  effect  of 
judgments,  by  declaring  that  "  they  shall  not  hereafter  affect  the  prop- 
erty of  the  person  against  whom  such  judgments  were  rendered,  all 
laws  to  the  contrary  notwithstanding.  Such  judgments  must  be  re- 
corded at  the  office  of  mortgages,  in  order  to  give  the  party  a  judicial 
mortgage,  pursuant  to  the  provisions  of  the  law."    Art.  545. 

The  "  provisions  of  law"  ntferred  to  are  those  found  in  the  Civil 
Code,  which  are  thus  recognized  and  adopted  by  the  Code  of  Practice, 
except  that  the  latter  controls  and  corrects  the  loose  language  of  Art. 
3321,  which  says  that  "  the  judicial  mortgage  is  that  resulting  from 
judgments,^^  etc  ,  because  the  Code  of  Practice  expressly  declares  that 
no  such  mortgage  shall  result  from  judgments. 

Reading  Art.  545,  C.  P.  and  Art*.  3321  and  3322,  C.  C.  together,  the 
clear  and  obvious  meaning  is  that  a  judicial  mortgage  is  that  resulting 
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from  the  recording  of  a  judgment,  and  •*  takes  effect  from  the  day  on 
which  the  jndgment  is  recorded  in  the  manner  hereafter  directed." 

Now,  plaintiffs  present  here  a  judgment  for  money,  rendered  and 
signed  by  the  judge  and  recorded  in  the  manner  directed  by  law  on 
April  3, 1883,  and  he  claims  that  a  judicial  mortgage  resulted  from  that 
record  and  took  effect  from  the  day  of  record. 

Intervenois  say :  "  No ;  under  Art.  555,  C.  P.,  the  judgment  must  be 
considered  as  having  effect  only  from  the  last  day  of  the  term,  and 
therefore  your  mortgage  takes  effect,  not  from  the  date  of  record  as 
expressly  directed  by  Art.  3322,  C.  C,  but  only  from  the  last  day  of 
the  term  of  the  court;  and  inasmuch  as  our  judgment,  though  only 
recorded  on  April  20,  1883,  took  effect  concurrently  with  yours,  our 
judicial  mortgage  is  equally  concurrent  with  yours." 

This  contention  of  intervenors  would  introduce  an  element  of  uncer- 
tainty and  confusion  in  our  mortgage  records  utterly  hostile  to  the 
whole  spirit  and  intention  of  our  legislation  on  that  sulvject. 

With  regard  to  the  rank  of  mortgages  resulting  from  the  inscription 
of  country  judgments,  the  examiner  could  no  longer  be  guided  by  the 
plain  land  mark  set  by  the  Code  of  the  date  of  record,  but  would  be 
sent  under  a  roving  commission  to  ascertain  what  was  the  last  day  of 
the  term  of  court  at  which  the  judgment  was  rendered.  Such  inscriptions 
are  often  made  in  parishes  distant  from  that  where  the  judgment  was 
rendered.  They  last  for  ten  years  and  may  be  indefinitely  prolonged 
by  re-inscription.  Thus,  a  party  in  the  parish  of  Plaquemines  finding 
an  inscription  of  a  judgment  rendered  twenty  years  ago  in  the  parish 
of  Ouachita  might  be  confronted  with  the  necessity  of  ascertaining 
what  was  the  last  day  of  the  term  at  which  it  was  rendered. 

This,  in  my  judgment,  is  utterly  untenable,  and  the  plain  alternative 
presented  is,  either  that  the  inscriptions  of  these  judgments  took  effect 
from  their  respective  dates,  or  they  did  not  take  effect  at  all ;  and  the 
recorder  erred  in  admitting  them  to  record  without  a  certification  that 
the  term  of  court  had  expired,  which,  under  interveners'  theory,  could 
alone  give  effect  to  the  jndgment  and,  as  an  inevitable  corrollary,  to 
its  inscription. 

Now,  although  Art.  555  is  an  original  article  of  the  Code  of  Practice, 
it  is  not  disputed  that  under  the  express  authority  of  Art.  546,  C.  P., 
judgments  in  the  country  parishes  have  been  habitually  signed  and 
recorded  before  the  last  day  of  the  term,  as  was  done  by  all  parties  in 
this  very  case,  and  our  jurisprudence  furnishes  no  precedent  of  any 
question  having  ever  been  raised  as  to  such  inscriptions  taking  effect 
from  the  date  when  made  according  to  the  express  provision  of  Art. 
3322,  C.  C. 
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The  p7aiD  solution  of  these  difficulties  is  found  in  the  proposition 
that  the  validity  and  effect  of  the  inscription  of  judgments  are  gov- 
erned, not  l»y  the  Code  of  Practice,  but  by  the  Civil  Code ;  and  that, 
under  the  latter,  we  are  not  concernt^d  with  any  questions  concerning 
the  effect  of  judgments  or  when  they  have  effect,  but  simply  with  the 
inquiry  whether  the  judgment  recorded  existed  as  a  final  judgment 
within  the  meaning  of  C.  C,  art.  3321 ;  for,  if  it  did  so  exist,  whatever 
it.s  effects,  the  record  thereof,  under  the  unambiguous  language  of  the 
code,  created  a  judicial  mortgage  effective  from  the  date  of  inscription. 

Art.  555,  C.  P.,  must  be  construed  with  other  articles  in  the  same 
section,  and  the  langiiage  thereof,  that  ^'judgments  shall  be  consid  > 
ered  as  having  effect  only  from  the  last  day  of  the  term,"  finds  impor- 
tant limitations. 

Thus,  under  art.  546,  the  judgment  was  properly  and  validly  signed 
by  the  judge  before  the  expiration  of  the  term;  under  art.  539,  it  was 
a  definitive  or  final  judgment ;  under  articles  547  and  558,  the  judge 
could  not,  in  any  manner,  alter  or  amend  it ;  and  under  art.  548  it  had 
become  the  property  of  the  party  in  wliose  favor  it  was  rendered  and 
entirely  beyond  the  control  of  the  judge. 

It  follows  that,  notwithstanding  the  language  of  art.  555,  the  judg- 
ment did  have  many  and  most  important  effects  from  the  moment  of 
signature;  and,  in  my  opinion,  it  had  all  the  effect  necessary  to  con- 
stitute it  a  final  judgment  within  the  meaning  of  the  Civil  Code,  enti- 
tled to  be  recorded  and  to  operate  as  a  judicial  mortgage  from  the  date 
of  inscription. 

I  am  satisfied  that  Art.  555  refers  to  effects  independent  of,  and  sub- 
sequent to,  the  creation  and  existence  of  the  judgment,  and  that  those 
effects  alone,  such  as  execution,  delays  for  appeal,  etc.,  are  deferred  to 
the  last  day  of  the  term. 

While  this  construction  gives  advantage  to  the  diligent  or  fortunate 
suitor,  such  advantage  is  not  hostile  to  the  spirit  of  the  law.  The  op- 
posite construction  gives  advantage  to  the  fraudulent  debtor,  wlio, 
after  condemnation  by  final  judgment,  would  be  left  a  considerable 
period,  during  which  he  might  dispose  of  or  establish  mortgages  on  his 
property,  while  the  hands  of  his  judgment  creditor  would  be  tied.  I 
think  he  gets  a  sufficient  advantage  in  the  postponement  of  the  execu- 
tion, and,  until  the  law-maker  repeals  or  amends  the  present  articles 
of  the  Civil  Code,  I  shall  not  consent  to  its  extension. 

While  it  is  true  that,  in  case  of  conflict  between  the  Civil  Code  and 
Code  of  Practice,  the  latter  prevails  j  yet  the  two  must  be  reconciled 
when  possible,  and  only  in  case  of  irreconcilable  conflict  would  any 
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(iourt  be  justified  in  diaregarding  unaiiibigiious  proviBions  of  the  Civil 
Code. 

T,  therefore,  concar  Id  the  decree. 

Dissenting  Opinion. 

PocHE,  J.  At  the  April  term  of  1883  of  the  district  court  of  De- 
Soto  plaintiffs  and  intervenors  respectively  obtained  moneyed  judg- 
ments against  the  defendant  Walker. 

Plain tiflV  judgments  were  rendered,  signed  and  recorded  in  the 
mortgage  office  on  the  3d  of  April,  and  the  judgment  in  favor  of  in- 
tiervenors  was  rendered,  signed  and  recorded  on  the  20th  of  the  same 
month.  That  t^rm  of  the  court  was  adjourned  on  the  2d  of  May  fol- 
lowing. 

Plaintiffs  claim  priority  of  mortgage  because  the  judicial  mortgage 
should  date  from  the  day  of  inscription  of  their  judgmeute.  Inter- 
venors contend  that  the  respective  mortgages  resulting  from  the  judg- 
ments thus  rendered  are  concurrent,  because  the  effect  of  the  judg- 
ments only  began  from  the  last  day  of  the  term,  or  from  the  2d  of 
May,  1883. 

The  latter  views  were  sustained  by  the  district  judge. 

Tliat  contention  finds  ample  support  in  article  555  of  the  Code  of 
Practice,  Avhich  reads  as  follows:  "All  judgments  rendered,  except  in  • 
the  first  judicial  district,  shall  be  considered  as  having  effect  only 
from  the  last  day  of  the  term,  whatever  may  be  the  day  on  which 
they  shall  have  been  signed." 

Under  the  very  terms  of  the  article,  if  read  in  the  judicial  mortgage 
under  discussion,  it  is  certain  and  clear  that  judgments  rendered  by 
the  district  court  of  DeSoto  at  that  term  could  have  had  no  effect  be- 
fore the  2d  day  of  May,  which  was  the  last  day  of  that  term,  whatever 
be  the  day  on  which  they  had  been  respectively  signed,  in  other  w^ords  j 
that  a  judgment  signed  on  the  3d  of  April,  as  well  as  that  which  was 
signed  on  the  20th  following,  should  both  be  considered  as  having  ef- 
fect only  from  the  2d  of  May  following. 

It  is  not  disputed  that  the  article  555  applies  to  all  parishes  in  the 
State  except  the  parish  of  Orleans. 

But  it  is  argued  that  the  article  of  the  Code  of  Practice  cannot  have 
the  effect  of  determining  rights,  but  merely  of  establishing  rules  of 
procedure,  and  that  the  case  falls  under  the  provisions  of  article  3329 
of  the  Civil  Code,  which  reads  : 

''Among  creditors,  the  mortgage,  whether  conventional,  legal  or 
judicial,  has  force  only  from  the  time  of  recording  in  the  manner  here- 
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after  directed."  And  it  is  contended  that,  as  the  two  provisions  are 
conflicting,  the  article  of  the  Code,  which  is  intended  to  create  a  right, 
must  have  precedence  over  the  Code  of  Practice,  which  treats  only  of 
rules. 

Bnt  the  whole  snbject  of  judgments  as  to  the  manner  of  obtaining, 
rendering,  s^igning,  executing,  and  in  other  respects,  of  controlling 
them,  is  confessedly  a  question  of  procedure,  which  onr  law  has  prop- 
erly analogically  relegated  to  the  Code  of  Practice:  hence  the  ques- 
tion of  regulating  the  effect  of  judgments  most  undoubtedly  falls 
within  its  province. 

Now,  article  3321  of  the  Civil  Code  defines  the  judicial  mortgage  as 
one  "  resulting  from  a  judgment."  But  the  definition  of  a  judgment 
must  be  looked  for  in  the  Code  of  Practice,  and  to  that  Code  also  must 
inquiry  be  directed  to  discover  the  mode  by  which  a  judgment  may 
become,  or  operate  as,  a  judicial  mortgage.  Hence,  article  545  Code 
of  Practice,  provides :  '*  Such  judgments  must  be  recorded  at  the 
office  of  mortgages,  in  order  to  give  the  party  a  judicial  mortgage 
pursuant  to  the  provisions  of  the  law."  The  first  part  of  the  article 
contemplates  that,  without  the  formality  of  recording,  the  judgment 
shall  not  affect  the  property  of  the  party  cast.  Article  3323  Civil  Code 
is  to  the  same  effect. 

The  consequence  of  operating  as  a  mortgage  is,  therefore,  one  of  the 
first  effects,  if  not  the  most  important,  which  the  Code  attributes  to  a 
judgment.  Then  comes  the  provision  that  judgments  shall  have  no 
effect  in  certain  parishes  before  the  last  day  of  the  term  of  the  court 
at  which  they  shall  have  been  rendered,  without  regard  to  the  day  on 
which  they  shall  have  been  signed.  How  then  can  it  be  logically  argued 
that,  notwithstanding  such  a  direct  prohibition,  judgments  may  have 
the  most  important  legal  effect  before  the  period  of  gestation  deter- 
mined by  the  law  itself. 

Article  3329  and  others  of  the  Civil  Code  contain  no  provision  neces- 
sarily conflicting  with  the  rule  settled  in  the  Code  of  Practice.  The 
object  of  Art.  3329,  as  indicated  by  the  title  of  the  section  in  which  it 
is  contained,  is  to  determine  the  ''rank  in  which  mortgages  stand  mth 
respect  to  each  other,"  and  to  that  end  it  provides  that  all  mortgages 
shall  have  force  as  among  creditors  only  from  the  time  of  recording  the 
same.  But  nothing  in  that  article,  and  no  other  language  in  the  Code, 
can  be  construed  as  fixing  the  time  at  which  a  judgment  must  be  re- 
corded, or  the  juncture  at  which  a  judgment  takes  effect.  That  rule 
ha.s  been  left  to,  and  can  only  be  found  in,  the  Code  of  Practice.  It  is 
there  declared  that  in  certain  parishes  the  judgment  can  have  no  legal 


NEW. ORLEANS,  JANUARY,  1887.  45 

Chaffe  8c  Sons  et  al.  vs.  Walker. 


effect  before  the  last  day  of  the  term,  and  logically  one  of  the  effects 
contemplated  by  the  law-maker  must  have  been  that  which  results 
from  the  recordation  of  the  judgment. 

While  the  article  does  not  in  terms  forbid  the  act  of  recording  the 
judgment  before  the  last  day  of  the  term,  it  unmistakably  means  that 
no  legal  effect  can  flow  from  such  recordation  before  that  day,  and  that 
is  the  time  of  recording  which  the  Civil  Code  contemplates  j  it  does  not 
refer  to  an  idle  or  too  hasty  recordation,  but  to  a  legal  formality,  fol- 
lowed by  legal  effects.  Hence,  the  two  articles  are  not  antagonistic, 
but  they  harmonize )  the  one  fixing  the  rule,  the  other  applying  legal 
consequences  thereto.  Hence  it  is  that  in  construing  other  laws  which 
have  certain  effects  to  be  determined  by  the  finality  of  judgments,  the 
Court  has  held  that,  in  the  country  parishes,  judgments  were  not  final 

in  that  sense  before  the  last  day  of  the  term  at  which  they  were  ren- 
dered. 

In  the  case  of  Broussard  vs.  Dupre,  29  Ann.  518,  where  the  Court 
had  to  determine,  in  a  suit  to  revive  a  judgment,  the  period  at  which 
the  prescription  of  ten  years  should  begin  to  run,  held  that  it  must  be 
computed  from  the  last  day  of  the  term  and  not  from  the  date  of  the 
signature  of  the  judgment.  The  Court  said  :  ^'  But  the  general  provi- 
sion that  all  judgments  rendered  in  the  courts  of  this  State,  other  than 
those  of  the  first  judicial  district,  take  effect  only  from  the  last  day  of 
the  term  of  the  court  at  which  they  are  rendered,  fixes  the  time  when 
the  judgment  is  complete  and  indicates  the  starting  point  when  pre- 
scription begins  to  run  against  them.^^ 

The  same  views  prevailed  in  the  case  of  Boyd  vs.  LaBranche,  35 
Ann.  285.  Any  other  construction  is  equivalent  to  a  declaration  that 
a  statute  which  in  terms  provides  that  certain  judgments  shall  have  no 
effect  before  a  specified  time,  really  means  that  they  may  have  certain 
effects  before  that  time.  Such  a  doctrine  clashes  with  the  familiar  rule 
that  ^' a  construction  which  would  render  useless  important  expres- 
sions of  the  law  cannot  be  adopted  -,  effect  must  be  given  to  them  all  if 
possible."  9  M.  635;  4  N.  S.  322,  380;  2  R.  236 ;  3  L.  365;  16  L.  577; 
14  Ann.  419. 

Article  546  of  the  Code  of  Practice  may  also  be  invoked  as  authority 
for  the  contention  that  all  judgments  rendered  in  the  country  parishes 
at  the  same  term  must  be  understood  as  standing  on  the  same  footing 
as  regards  their  legal  and  practical  effect ;  it  reads :  "  The  judge 
must  sign  all  definitive  or  final  judgments  rendered  by  him,  but  he 
shall  not  do  so  until  three  judicial  days  have  elapsed,  to  be  computed 
from  the  day  when  such  judgments  were  given;  provided  that  here- 
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aft^r  (except  iu  the  parish  of  Orleans)  all  motions  for  uevv  trials  in 
causes^  shall  be  made  und  determined,  and  all  final  judgments  signed 
before  the  adjournment  of  the  court  for  the  term  at  which  such  causes 
were  tried,  and  ^^hether  those  judicial  days  shall  have  elapsed  or  not." 

No  other  conclusion  can  be  drawn  from  a  proper  construction  of  the 
several  articles  in  our  Code  of  Practice  bearing  on  the  question  than 
that  in  couutry  parishes,  the  corresponding  eftect  of  all  judgments 
must  be  tested  by  considering  the  term  at  which  they  were  rendered 
and  signed,  and  not  the  particular  day  on  whicli  they  may  have  been 
signed. 

To  reach  any  othei  conclusion  is  equivalent  to  an  entire  alteration 
of  article  555  and  other  articles  of  the  Code  of  Practice. 

After  a  most  laborious  search,  embracing  an  examination  of  every 
volume  of  our  reports,  I  have  been  unable  to  tind  any  case  involving 
the  proper  construction  of  the  article  555  of  the  Code  of  Practice,  save 
and  except  the  two  cases  hereinbefore  referred  to;  from  the  29th  and 
35th  Annuals. 

A  careful  perusal  of  these  two  decisions  will  show  that  the  clear 
doctrine  therein  announced  singularly  clashes  with  the  views  of  the 
majority  of  my  associates  in  the  instant  case. 

In  the  first  of  these  cases,  Broussard  vs.  Dupre,  29ch  Ann.  578, 
Chief  Justice  Manning,  as  the  organ  of  the  court,  uses  the  following 
emphatic  language  :  "  Judgments  rendered  in  the  coirtsof  the  country 
parishes  have  effect  only  from  the  last  day  of  the  tenn,  whatever  may 
be  the  day  on  which  they  shall  have  been  signed.     C.  P.  art.  5.55. 

'*  The  presciiption  of  ten  years  will  not  apply  to  this  suit  for  re- 
vival, unless  the  time  be  reckoned  from  the  day  when  the  judgment 
was  signed.  The  defendant  urges  that  the  day  when  it  was  signed  is 
the  day  of  its  rendition,  but  that  is  obviously  inaccurate,  because  a 
judgment  is  rendered'  always  before  it  is  signed,  and  in  some  of  the 
country  parishes  the  excellent  practice  prevailed  and  now  prevails  of 
signing  all  judgments  rendered  during  the  term  on  the  last  day  thereof 
and  not  before. . 

*'  The  judgment  of  1667  had  effect  only  on  and  from  the  18th  of 
February  of  that  year  (the  last  day  of  the  term).  It  could  not  have 
been  used  as  a  judgment  until  that  time,  and  that  must  be  the  day 
when  it  commenced  its  existence,  so  to  speak,  as  a  judgment.'' 

Had  the  court  conceived  the  idea  that  the  registry  of  the  judgment 
at  any  time  before  the  last  day  of  the  term,  would  have  fixed  the  date 
of  the  judicial  mortgage  as  taking  effect  on  that  day,  it  would  cer- 
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tainlj'  not  have  said  that  the  judgment  could  not  be  used  before  the 
hist  day  of  the  term,  as  a  judgment. 

The  same  views  prevailed  in  the  case  of  Boyd  vs.  LaBranche,  35 
Ann.  285. 

I  feel  justified  in  maintaining  that  the  interpretation  thus  given  to 
the  article  of  the  Code,  coupled  with  the  plain  language  of  its  pro- 
visions, has  acquired  the  force  of  the  rule  of  *'  stare  decbisJ'^ 

T  suggest  that  the  argument  resting  on  the  inconvenience  of  the  law 
cannot  be  invoked  to  defeat  its  plain  and  unambiguous  meaning. 

The  construction  herein  adopted  opens  the  door  to  wrongs  of  great-er 
consequence  than  the  inconveniences  sought  to  be  averted. 

It  places  within  the  reach  of  an  insolvent  debtor,  who  is  sued  at  the 
8:ime  term  of  the  court  by  several  creditors,  the  means  of  giving  uu 
undue  preference  to  one  or  more  of  them  by  confessing  judgment  in 
their  favor,  and  refusing  the  like  advantage  to  others,  whereas  a  dif- 
ferent construction  would  cure  the  evil,  by  placing  all  the  judgments 
rendered  at  the  same  term  on  the  same  footing. 

The  judge  himself  who  may  desire  to  favor  one  or  more  of  several 
litigants  suing  an  insolvent  debtor,  may  accomplish  the  mischief  by 
signing  some  judgments  at  the  expiration  of  the  three  judicial  days, 
and  by  withholding  his  signature  of  the  others  until  the  last  day  of 
term. 

I  therefore  dissent  from  the  opinion  and  decree  of  the  mtyority  in 
this  case. 

Bermudez,  C.  J.,  concurs  in  this  dissenting  opinion. 


No.  9739.  __    , 
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John  a.  Morris  et  al.  vs.  J.  L.  Lalaurie  et  als.  w? 151 

1.  In  all  judioial  partitions  by  licitatiun.  or  in  kind,  the  liens,  privilejces  and  morigageA, 
Buoh  as  are  established  by  the  Civil  Code,  which  are  recorded  against  the  share  of  one 
ot  the  CO  proprietors  or  co-heirs,  by  the  mei*e  fact  of  the  partition,  attach  to  the  share 
of  property  or  proceeds  allotted  to  him,  and  are  of  right  diasoWed  aa  to  the  shares  of 
the  other  heirs  or  co-proprietors . 

2.  The  foregoing  rale  is  inapplicable  to  a  licitation  of  property  held  in  joint  ownership, 
when  it  is  adiadictated  to  a  party  having  previously  no  interest  in  it.  Such  an  adjndl- 
cation  is  not  in  legal  intendment  a  partition,  bat  a  sale,  and  does  not  affect  the  rights  of 
the  mortgage  creditors. 

3  Taxes  are  not  debts  in  the  ordinary  acceptation  of  the  terra,  but  contribntionn  requirM 
of  the  oitlsen  for  the  support  of  the  government,  and  their  assessment  does  not  consti- 
tute a  technical  judgment,  against  which  set  off  can  be  pleaded  ;  nor  are  they  contracts 
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between  pirl\'  and  party,  eitlier  expreaa  or  implied.  Tlie  aHae.sAmont  and  oolleotiou  of 
taxes  is  a  legal  proceedlDg.  but  not  {adioial  procesH. 

4.  All  licensea  or  taxes  assessed  In  the  years  1870  and  1877  inclusire  are  a  lien  and  privilege 
on  the  property  of  tb^  person  assessed,  "any  alienation  thereof  or  inoambrance  thereon 
notwithstanding,''  notil  some  are  paid  ;  and  shall  be  paid  "  by  preference  to  all  ujort- 
ga;;cB  and  incambraucea." 

.'i  A  sale  of  property,  against  which  liens,  privileges  and  mortgages  exist  and  are  re- 
corded in  favor  of  the  State  fur  taxes  or  licenses,  remain  undistarbed  thereby,  and  aix* 
not  extinguished  against  the  property,  and  not  transfe.  red  to  the  pi-uceeds  of  sale.  ThiA 
is  true,  whether  it  be  a  jadiclal  sale  or  extra-judicial. 

A    PPEAL  from  the  Civil  District  Court  for  tLe  Paiisli  of  Orleaim. 
JlJL     Monroe f  J. 


W.  S^  Benedict  and  Henry  Benshau)  for  Plaintiff  and  Appellant : 

1 .  In  partitions  by  judicial  sale,  any  one  interested  in  giving  or  receiving  a  clear  title,  or 
in  having  the  proceeds  distribnted,  may  have  the  property  freed  from  incumbrances, 
and  the  mortgages  referred  to  proceeds.    35  Ann.  528,  531. 

•2.  By  such  sale  the  property  passes  disincumbered  and  mortgages  are  transferred  to  pro- 
ceeds.   37  Ann.  \Vi\ ;  28  Ann    714. 

3.  Such  sale  shifts  the  liens  or  mortgages  from  the  property  to  its  proceeds.    27  Ann.  127. 

4.  Purchaser  cannot  be  compelled  to  pay  the  price  before  he  is  tendered  an  unincupabered 
title.    37  Ann.  127. 

5.  In  jadiclal  iiartitions  in  kind,  the  mortgages,  liens  and  privileges  against  one  of  the  co- 
proprietors  attach  to  his  share  and  cease  to  attach  to  the  shares  of  the  others,  C.  C. 
Art.  1338. 

6.  As  a  corollary  from  the  above,  such  mortgagee,  liens  and  privileges  should,  in  partition 
by  sale,  attach  to  respective  shares  in  proceeds.    See  in  this  connection  36  Ann .  108. 

7.  In  succession  partitions  by  sale,  the  property  passes  free  from  mortgages  affecting 
Hharus  of  co-proprietors,  and  such  mortgages  are  transferred  to  shares  of  the  latter  In 
the  proceeds.    38  Ana.  108,  and  authorities  there  cited. 

8.  The  same  rule  applies  to  partitions  between  major  co-proprietors  by  judicial  sale,  as  to 
partition  of  successions.    38  Ann.  106,  109 ;  C.  C.  1390. 

9.  A  succession  partition  by  sale  frees  the  property  from  tax  privileges,  and  such  privi- 
leges attach  to  proceeds.   33  Ann.  360.   In  this  connection  8<^e  30  Ann.  1261 ;  33  Anu.  298. 

10.  An  adjudicatee  at  judicial  sale,  desiring  a  clear  title,  may  call  on  those  asserting  rights 
on  the  property,  to  settle  their  claims  contradictorily  with  each  other.    35  Ann.  759. 

M,  J.  Cunningham,  Attorney  General,  for  the  State,  Appellee: 

1  Recorders,  sheriffs,  notaries  public  and  other  persons  authorised  to  convey  real  estate 
by  public  act,  are  prohibited  from  passing  or  executing  any  Hct  of  sale  or  alienation 
whatever  until  the  taxes  due  on  the  property  sold  or  alienated  have  been  first  paid,  to  be 
shown  by  the  tax  collector's  receipt  or  certiticatH  to  that  purpose.  R.  S.  sections  3615, 
2616,  3680.  3631 ;  sections  37  and  103  of  Act  96  of  1877  ;  sections  69,  70  and  71  of  Act  96  of 
1882 ;  secUons  74,  75  and  76  of  Act  98  of  I8c!6. 

3.  A  violation  of  this  law  is  denounced  as  a  misdemeanor,  and  subjects  the  officer  offend- 
ing to  a  severe  penalty.    Authorities  cited  in  Xo.  1. 

3  No  sale  or  other  alienation  of  property  can  affect  the  taxes  assessed  thereon ;  but  it  may 
still  be  seized,  advertised  and  sold  as  the  property  of  the  taxpayer  to  whom  assessed, 
to  euforco  payni€*nt  of  delinqiiiMit  tuxen.     Section  52  of  Act  77  of  18H0:   sec.  60  of  Act  96 

of  lHf»2. 
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4 .  The  ordlnanoe  for  the  relief  of  deUnqnent  taxiukyera  in  the  Gonttltativn  of  1879,  and  the 
Acts  of  the  Legialatore  passed  subseqaently  to  carry  this  ordinance  into  effect,  have 
given  a  fixed  status  to  properties  npon  which  taxes  prior  to  December  31, 1879,  are  due. 
This  class  of  property  is  snbjeot  to  sale  nnder  A.ct  83  of  1884,  and  the  rights  of  the  State 
therein  conferred  cannot  be  impaired  by  proceedings  in  the  coarts  which  inrolre  no 
qneetion  snl^eot  to  Judicial  determination. 

5.  An  order  of  court  erasing  and  canceling  the  tax  liens  and  priTUeges  in  favor  of  the 
State  and  transferring  them  to  the  proceeds  of  sale  of  the  property,  woald  change  exist- 
ing methods  prescribed  by  the  legislatiTe  power  for  the  collection  of  the  rerenues  of 
government.    Such  an  order  would  be  violative  of  Article  15  of  the  Constltation. 

6.  When,  in  a  rule  to  secure  the  erasure  and  cancellation  of  tax  liens  and  transferring  the 
rights  of  the  State  to  the  proceeds  of  the  sale  of  the  property,  the  mover  does  not  allege 
the  nneonstltntionality  of  the  tax,  the  Invalidity  of  its  levy,  or  an  illegality  in  the  mode 
of  prooednre,  no  question  is  presented  for  Judioial  determination.  In  the  absence  of  any 
snob  allegation,  any  interference  on  the  part  of  the  Judiciary  with  tax  measures  or  pro- 
cesses would  be  an  usurpation  of  the  functions  of  a  co-ordinate  department  of  the  gov- 
ernment. 

7.  Any  statute  tending  to  insure  the  collection  of  the  public  revenues  should  be  rigidly 
upheld  and  ftill  eibot given  to  its  provisions.  Cooley's  Constitntional  Limitations,  p. 
70;  46  Wis.  176;  37  lb.  75;  4S  lb.  503,  587;  43  lb.  48.  55;  4!^  lb.  519. 

8.  Courts  should  rather  assist  in  removing  the  obstructions  which  clog  the  wheels  of 
government  than  interpose  delays  and  obstacles  which  impede  the  colleotien  of  her 


9 .  Those  provisions  of  the  Civil  Code  under  which  privileges  and  mortgages  are  oanoelled 
and  transferred  to  the  proceeds  by  succession,  Judioial  and  partition  sales,  only  affect 
the  ptivilegee  and  mortgages  treated  of  in  the  code. 

10.  They  are  private  laws,  and  do  not  affect  or  have  reference  to  taxes  or  the  mortgages 
and  privileges  securing  them. 

11.  Tax  mortgages  and  privileges  are  established,  regulated  and  controlled  by  the  revenue 
laws  exoluaively.  They  are  unknown  to  the  code,  and  in  no  manner  affeoted  by  its  pro- 
visions. 

18.  Privileges  and  mortgages  affsoting  an  entire  property  are  not  cancelled  and  transferred 
to  the  proceeds  of  the  sale  of  such  property  made  to  effect  a  partition  among  co-propri- 
etors. 

F.  C.  Zaeharie,  Amieus  Ouria,  on  the  side  of  the  State. 


The  opinion  of  the  Court  was  delivered  by    • 

Watkins,  J.  Under  a  decree  of  this  court  in  John  A.  Morris  et  al.  vs. 
J.  L.  Lalaurie  consolidated  with  J.  L.  Lalaurie  vs.  John  A.  Morris,  34 
Ann.  204,  two  pieces  of  improved  real  estate  in  this  city  were  sold  on 
the  11th  of  April,  1882,  by  the  sheriff  at  public  auction  in  block,  and 
same  were  abjudicated  to  Andrew  J.  Murphy  for  $5,600,  upon  the  fol- 
lowing terms  of  credit,  viz :  one-third  cash,  and  the  remainder  on  a 
credit  of  one  and  two  years. 

That  decree  recited  ''  that  from  the  proceeds  after  deducting  costs, 
charges  and  taxes,  there  shall  be  paid  to  Alfred  Marchand  one-third ; 
to  the  Factors  and  Traders'  Insurance  Company,  one-third,  and  the 
4 
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remaining  one-third  to  J.  L.  Lalanrie,"  with  the  reservation  to  John  A. 
Morris  of  certain  mortgage  rights. 

This  sale  was  made  in  order  to  effect  a  partition  among  the  co-pro- 
prietors;  by  licitation,  the  property  not  being  susceptible  of  division  in 
kind. 

The  certificate  of  mortgages  discloses  the  existence  of  a  large  num- 
ber of  judicial  mortgages  and  liens,  privileges  and  tax  mortgages,  in 
favor  of  the  State  and  city  of  New  Orleans,  recorded  against  said  prop- 
erty, and  at  various  dates  during  the  years  1870, 1872, 1873,  1874, 1875, 
1876  and  1877,  and  aggregating  large  amounts,  more  than  $2000  to  the 
State  and  $20,000  to  Widow  Mary  Murphy— and  she  had  no  interest  in 
the  property. 

Andrew  J.  Murphj^,  as  purchaser,  took  a  rule  on  the  parties  in  inter- 
est to  show  cause  why  all  of  said  liens,  privileges  and  mortgages  should 
not  be  cancelled  and  erased,  and  same  relegated  to  the  proceeds  of  sale. 

For  some  cause  it  was  abandoned  and  the  present  one  was  taken  by 
Alfred  Marchand.  one  of  the  original  co-proprietors,  on  t;he  State  of 
Louisiana,  D.  Pochelu,  Madame 'Boug^re  and  Mrs.  Mary  Murphy,  to 
same  effect. 

On  the  trial,  judgment  of  non-suit  was  entered  in  respect  to  city 
taxes  without  objection,  and  was  made  absolute  in  respect  to  the  re- 
spective mortgages  of  John  A.  Morris,  Madame  Bong^re,  D.  Pochelu, 
and  Mrs.  Mary  Murphy  j  but  it  was  discharged  and  disallowed  in  re- 
spect to  inscriptions  of  liens,  privileges  and  mortgages  in  favor  of  the 
State,  during  the  years  enumerated,  in  the  mortgage  certificate. 

From  this  judgment,  plaintiff  in  the  rule  alone  appeals. 

The  only  question  presented  for  our  consideration  and  determination 
is  whether  this  partition  sale  had  the  legal  effect  of  discharging  the 
liens,  privileges  and  mortgages  in  favor  of  the  State  for  taxes,  and 
transferred  them  to  the  proceeds  of  sale. 

The  answer  of  the  Attorney  General  affirms  that  no  sale,  pledge, 
alienation,  or  incumbrance  on  real  property,  can  affect  the  State  taxes 
assessed  against  the  same ;  and  that  same  may  be  lawfully  seized  and 
sold  in  satisfaction  thereof,  notwithstanding  any  alienation  of  same,  or 
prior  incumbrance  thereon. 

I. 

We  will  argue  this  question  on  the  hypothesis  that  all  the  proceeds 
yielded  at  the  sale  were  cash,  though,  in  point  of  fact,  only  one -third 
of  $5,600  was  paid  in  cash. 

The  various  decisions  cited  as  bearing  on  the  question,  are  neces- 
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Barily  predicated  on  R.  C.  C.  1838,  1290  and  1383,  and  are  controlled 
by  them. 

It  is  provided  by  R.  C.  C.  1338 :  *'  In  all  judicial  partitions,  when 
the  V^op^rty  is  divided  iu  kind,  the  mortgnges.  Hem  and  privileges 
against  one  of  the  co -proprietors  shall,  by  the  mere  fact  of  the  parti- 
tion, attach  to  the  shares  allotted  to  him  by  his  co-proprietors,^'  etc. 

It  is  provided  by  R.  C.  C.  1383:  '^  The  heir  to  whose  share  an  im- 
movable, or  some  other  thing  liable  to  be  mortgaged,  has  fallen,  U  not 
bouml  by  the  mortgages  which  his  co-heirs  may  have  given  on  their  indi  - 
vidoal  shares  of  the  same,  previous  to  the  partition ;  and  these  mart- 
gages  are  dissolved  of  right,  except  upon  the  property  which  falls  to  the 
heirs  who  have  given  the  mortgages^" 

It  is  provided  by  R.  C.  C.  1290 :  *'A11  rules  established  in  the  pres- 
ent chapter  *  *  are  applicable  to  partitions  between  co-proprietors 
of  the  same  thing,''  etc. 

These  principles  were  recognized  in  Beltran  vs.  Gauthreaux,  38  Ann. 
106,  and  those  previously  announced  in  33  Ann.  53,  Life  Association 
vs.  Hall,  and  35  Ann.  531,  Bayhi  vs.  Bayhi,  were  affirmed. 

It  is  also  declared  that  a  partition  by  licitation  has  tlie  same  effect, 
and  that  **  mortgages  should  attach  to  the  share  of  the  proceeds  com- 
ing to  the  co-proprietor  liable  for  the  same." 

We  do  not  understand  these  decisions  as  going  to  the  extent  of  de- 
claring that  a  judicial  sale  for  the  purpose  of  partitioning  real  property 
of  co-heirs  or  co-proprietors  could  discharge  judicial  or  other  mort- 
gages resting  upon  the  entire  property  in  favor  of  some  third  person. 

It  has  frequently  been  held  that  though  a  probate  sale,  made  in  pur- 
suance of  an  order  of  court,  discharges  the  mortgages  granted  by  the 
deceased,  yet  it  does  not  affect  those  with  which  the  property  was  bur- 
thened  when  it  came  into  his  possession.  6  N.  S.  386;  5  La.  470;  9  La. 
12;  3  R.  5;  11  Ann.  883;  29  Ann.  385. 

The  provisions  of  Sec.  2  of  Act  No.  71  of  1843,  are  literally  incorpo- 
rated into,  and  constitute  R.  C.  C.  1338. 

Long  before  its  incorporation  into  the  Civil  Code  in  its  revision  iu 
1870,  this  statute  had  passed  under  judicial  interpretation  by  this 
Court. 

In  Lecarpentier  vs.  Lecarpentier,  5  Ann.  497,  it  was  said :  "  The  act 
of  1843,  relied  on  by  the  plaintiffs,  is  not  applicable  to  licitations  under 
which  the  property  is  adjudicated  to  a  party  having  previously  no  inter- 
est in  it  Such  an  adjudication  is  not,  in  legal  intendment,  aparfitioti.  It 
is  a  sale,  and  does  not  affect  the  rights  of  mortgage  creditors. 
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''Any  intimation  of  this  Court  to  the  contrary  must  have  originated 
in  a  misreading  of  the  Act  of  1843." 

A  sheriff's  sale  does  not  discharge  a  special  mortgage  recorded 
against  the  property  sold,  unless  the  amount  of  the  bid  excee4  it  in 
amount.    C.  P.  706. 

A  sheriff's  sale  nndevfi./a.  is  always  made  subject  to  legal  and  judi- 
cial mortgages.    C.  P.  710;  5  Ann.  736. 

All  judicial  sales  are  made  in  pursuance  of  special  laws,  and  can 
have  no  other  force  or  effect  than  are  thereby  given  to  them. 

II. 

But,  conceding  for  the  argument,  that  the  effect,  claimed  by  the 
plaintiff  in  the  rule,  can  be  given  to  the  alleged  partition  sale — can  it 
be  argued  therefrom  that  it  likewise  discharged  the  State's  liens,  privi- 
leges and  mortgages  to  secure  the  payment  of  delinquent  taxes  of  the 
years  1870  to  1877,  inclusive  ? 

The  recordation  of  such  liens,  privileges  and  mortgages,  and  the  en- 
forcement thereof  must,  of  necessity,  be  controlled  by  the  revenue  stat- 
utes in  force  at  the  date  of  assessment  thereof  and  the  miscellaneoas 
ordinances  for  the  relief  of  delinquent  taxpayers  and  statutes  enacted 
in  conformity  thereto.  Act  98  of  1882  and  Act  82  of  1884 ;  State  ex  rel. 
Taylor  vs.  Houston,  37  Ann.  56. 

Counsel  for  plaintiff  relies  mainly  ou  Succession  of  J.  W.  Zachaiie, 
30  Ann.  1260,  and  Succession  of  Dupuy,  33  Ann.  256. 

The  Court  said  in  the  former  case:  *'The  property  on  which  were 
assessed  the  taxes,  the  amount  of  which  is  claimed  by  the  city,  has 
been  sold  under  orders  of  the  Second  District  Court,  and  it  is  clear  that 
any  right  which  it  may  have  had  on  said  property  was  transferred  from 
it  to  the  proceeds  of  the  sale.^' 

Of  that  decision  it  is  sufficient  to  say  that  the  sale  in  question  was 
made  in  that  succession ;  and  the  city  opposed  the  executor's  account, 
''for  the  reason  that  he  refused  to  class  it  as  a  creditor  of  the  succes- 
sion foi  the  taxes  of  1860  to  1877." 

Of  the  decision  in  the  latter,  much  the  same  may  be  said.  The  city 
opposed  an  account  in  that  succession  upon  the  same  ground.  The 
Court  said:  ''When  the  sale  took  place  the  privilege  attached  to  the 
proceeds  and  was  the  first  privilege  thereon,  and  the  city  had  a  legal 
right  to  claim  taxes  out  of  these  proceeds  and  enforce  her  privilege 
therefor  by  such  direct  proceedings  as  was  instituted  in  this  case.'' 

Neither  the  State  nor  its  officers  were  parties  to  either  of  those  pro- 
ceedings, and  whatever  may  be  said  of  their  force  and  effect  as  to  the 
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taxes  of  the  municipal  corporation  consenting  thereto,  tliose  oases  can- 
not conclude  the  right  of  the  State  when  she  appears  in  court  and  as- 
serts her  rights,  contradictorily,  resisting  a  like  claim  by  her  citizens. 

It  is  true  that  R.  C.  C.  1338  employs  the  phrase  '*  the  mortgages,  liens 
and  privileges;''  but  it  is  fair  to  assume  that  the  mortgages,  liens  and 
privileges  recognized  and  established  by  that  Code,  alone,  were  in  con- 
templation of  it. 

They  are  merely  securities  for  debts  and  accessories  to  principal  con- 
tracts. R.  C.  C.  3278,  3284.  They  <<  can  be  claimed  only  for  those  debts 
to  which  they  are  expressly  granted  in  this  Code."    R.  C.  C.  3185, 

Their  efifect  cannot  be  extended  to  any  cases  not  therein  enumerated 
by  inference  or  comparison. 

In  City  of  Shreveport  vs.  Gregg  &  Ford,  28  Ann.  836,  it  was  held : 
"  It  is  correctly  contended  on  behalf  of  the  plalntifif,  that  taxes  are  not 
debts  in  the  ordinary  sense  of  the  word,  but  contributions  required  of 
the  citizen  for  the  support  of  the  government,  and  without  which  it 
could  not  be  supported,  and  they  cannot  be  seized,  sold  or  compensa- 
ted."   26  Ann.  694,  Geren  vs.  Gruber. 

Cooley  on  Taxation  says :  "  Taxes  are  not  debts  in  the  ordinary  sense 
of  the  term,  and  their  allowance  will  in  general  depend  on  the  reme- 
dies which  are  given  by  statute  for  their  enforcement.         ♦        ♦        ♦ 

<'  Taxes  are  not  demands  against  which  a  set-off  is  admissible;  their 
assessment  does  not  constitute  a  technical  judgment;  nor  are  they  con- 
tracts between  party  and  party,  either  express  or  implied ;  but  they  are 
the  positive  acts  of  the  government  through  its  various  agents,  binding 
upon  the  inhabitants,  and  to  the  making  and  enforcing  of  which  their 
personal  consent,  individually,  is  not  required."  30  Ann.  541,  City  vs. 
Davidson;  36  Ann.  436,  City  vs.  Waterworks. 

In  Union  Towboat  Company  vs.  Bordelon,  7  Ann.  192,  it  was  held : 
"  It  is  true,  as  coQtended,  that  the  functions  of  one  department  of  gov- 
ernment are  kept  distinct,  and  the  executive  cannot  divest  judicial 
process.  But  the  assessment  of  taxable  property  and  the  collection  of 
taxes  are  legal  proceedings,  or  process  but  not  judicial  proceedings,  or 
process.  If  tliese  proceedings  take  place  illegally  •  ♦  ♦  then  the 
functions  of  the  judiciary  may  be  invoked,  but  not  otherwise." 

III. 

Since  the  line  of  demarkation  has  been  clearly  drawn  between  debts 
and  taxes  and  privileges  and  mortgages,  therefore,  it  were  well  to  ex- 
amine the  revenue  laws  under  which  the  taxes  under  consideration 
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were  assessed,  and  ascertain  their  requirements  in  regard  to  their  pre- 
servation and  enforcement. 

Section  88  of  Act  114  of  1869,  declares:  *' That  all  licenses  and 
taxes  assessed  by  law  on  the  property  of  any  person,  firm,  company  or 
corporation,  are  hereby  declared  a  lieu  and  privilege  on  the  real  prop- 
erty of  such  person,  firm  or  corporation  for  his  or  their  entire  tax,  any 
alienation  thereof  or  any  inc^imhratice  thereon  notwithstanding;  and 
shall  exist  in  favor  of  the  State  and  parish  for  the  amount  of  taxes  as- 
sessed, and  shall  be  paid  hy  preference  to  all  nwrtgagee  and  ineumhranees.^^ 

Section  37  of  Act  42  of  1871,  is  couched  in  even  stronger  terms.  It 
includes,  ''  movable  and  immovable  property,"  and  confers  a  lien  and 
privilege  for  the  "entire  license  or  tax,"  and  continues  same  in  forde 
^ 'until  same  be  Jully  paid,^^  not  alone  in  respect  to  the  licenses  and  taxen, 
but  likewise  "  penalties  and  costs  and  charges." 

This  revenue  law  remained  in  full  force,  and  the  taxes  of  all  the  in- 
termediate years  were  assessed  in  pursuance  thereof  until  the  20th  of 
April,  1877,  when  Act  96  of  that  year  went  into  operation. 

Section  96  of  that  Act  provides  :  *'  That  from  the  filing  of  the  as- 
sessment rolls  in  the  office  of  the  recorder,  as  provided  in  this  act,  the 
property  therein  mentioned  shall  be  affected  with  a  lien,  privilege  and 
right  of  pledge,  which  shall  rank  all  other  privileges  and  exist  without 
further  registering  until  the  payment  of  the  tax  *  •  provided  that  the 
privilege  and  right  of  pledge  be  not  considered  as  lasting  a  longer 
period  than  three  years." 

The  effect  of  these  statutes  has  been  interpreted  by  the  ordinance 
for  the  relief  of  delinquent  taxpayers. 

It  declares  that  in  the  event  the  taxes  and  licenses  due  the  State 
prior  to  the  1st  of  January,  1879,  are  not  fully  paid  by  the  Ist  da^' 
of  January y  1881,  "the  interest,  penalties,  costs,  fees  and  charges 
hereinbefore  recit«d,  shall  revive  and  attach  to  the  property  upon  which 
the  truces  and  licenses  are  due,  and  sueh  property  shall  then  be  sold  in  the 
manner  provided  by  law,  and  the  title  to  the  purcluiser  shall  he  full  and 
complete,'^'* 

To  put  this  ordinance  in  force,  Act  98  of  1882,  was  enacted. 

Section  1  declares :  "  That  it  shall  be  the  mandatory  and  impera- 
tive duty  of  each  tax  collector  in  the  city  of  New  Orleans,  and  of  each 
sheriff  and  ex  officio  tax  collector  throughout  the  Stat-e,  *  *  within 
four  months  after  said  promulgation,  to  advertise  for  sale  •  *  tdl 
property  upon  which  any  taxes  due  to  the  State  of  Louisiana  or  to  any 
parish,  prior  to  January  1,  1880,  remain  unpaid  or  unsettled  by  partial 
payment,"  et<5. 
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SeetioD  1  of  Act  82  of  1884,  ia  couched  in  similar  language. 

From  these  express  and  unambiguous  statutory  provisions,  there  can 
be  no  reasonable  doubt  of  the  legislative  intention  in  their  enactment. 
The  J  were  intended  for  the  sole  purpose  of  enforcing  the  faithful  and 
certain  collection  of  the  State's  revenues ;  and  in  order  to  accomplish  this 
result,  the  law  declared  that  the  lien  and  privilege  of  the  State  for  taxes 
should  rank  and  prime  any  and  all  other  liens,  privileges  and  mort- 
gages, and  that  same  should  adhere  to  the  property  assessed  for  the 
eiiHre  license  or  tax  of  the  person  assessed,  any  alienations  thereof  or 
incumbrances  thereon  notwithstanding. 

We  are,  therefore,  clearly  of  opinion  that  the  alleged  partition  sale 
dicT  not  have  the  efPSect  of  discharging  from  the  property  sold  the  lien, 
privilege  or  mortgage  of  the  State  for  taxes  assessed  in  either  one  of 
the  years  enumerated  on  the  cei-tificate  of  mortgages,  and  that  same  is 
entirely  unaffected  by  the  alienation  thereof  or  the  incumbrances 
thereon ;  and  that  the  property  passed  into  the  power  and  possession 
of  the  purchaser  charged  therewith,  and  also  the  penalties,  charges 
and  cost. 

Judgment  affirmed. 

Poch^,  J.     I  concur  in  the  decree. 


No.  9785. 
Beulah  Webb,  wipe,  et  al.  vs.  Amelia  Keller  et  al. 

1 .  The  fact  that  only  <me  of  the  parties  defendaDt,  cited  in  an  action  to  annnl  a  probate  sale 
of  real  estate — ^portions  of  which  are  in  possession  of  various  other  defendants  cited  — 
has  prosecnted  his  appeal,  from  an  order  obtained  in  open  court,  by  him,  at  the  same 
term  at  which  final  Judgment  was  rendered  against  him,  cannot  be  treated  as  invalidat- 
ing  his  appeal.  Those  who  are  not  appellantH  are  appellees;  and  such  individual  ap« 
iM'llant  ha«  the  right  to  prosecute  hu  appeal,  which  is  regularly  taken,  notwithstanding 
bis  co^iefendants— against  whom  judgments  have  been  premouMy  rendered— have  not 
been  formally  cited,  and  have  acquiesced  therein. 

>2.  A  motion  to  dismiss  an  appeal  on  account  of  informality  in  the  bond,  or  order  of  appeal, 
or  even  the  toant  of  the  latter,  must  be  made  at  the  terra  at  which  the  sppeal  is  made 
returnable,  and  within  three  judicial  days  after  the  record  is  filed. 

One  filed  within  the  time  specified,  and  not  disposed  at  that  term,  cannot  be  supplemented, 
at  a  subsequent  term,  by  another  motion  to  dismiss  upon  other  grounds  not  ennmerate<l 
in  the  one  first  filed. 


ON  THE  MBBIT8. 
1 .    If  an  Qsiveraal  legatee  shall  many  a  second  time,  having  <-hn<iren  of  a  preceding  mar- 
riage, he  or  she  cannot,  in  any  manner  dispose  of  the  property  given  or  bequeathed  to 
him  or  her  by  the  deceased  spouse. 
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The  property  becomee,  by  the  seoond  mftrriftge,  the  property  of  the  children  of  the  preceding 
marriage  and  saoh  legatee  only  retains  iU  uaafraot. 

9.  The  rulings  of  this  Coart  in  Bird  ts.  Saccession  of  Jones,  5  Ann.  644 ;  Wells  vs.  Wells, 
30  Ann  936;  Sncoession  of  Frazier,  35  Ann.  388;  Saccession  of  Townsend,  3?  Ajin.  408, 
and  Saccession  of  Townsend  ts.  Sykes,  38  Ann.  859,  aie  nnreserredly  affirmed. 

3.  Mere  illegality  in  the  appointment  of  an  administrator,  ezecatrix  or  undertator  will  not 
vitiate  the  acta  done  nnder  it.  The  acts  of  an  officer,  in  such  case,  are  valid,  although 
he  should  have  been  illegally  appointed. 

4.  It  was  discretionary  with  the  probate  Judge,  on  the  application  of  the  executrix  to  cause 
the  property  ordered  to  be  sold  to  be  re-examined  and  re  appraised ;  as  it  may  well  be 
that  a  former  appraisement  was  exoesive,  or  the  value  of  it  hud  diminished  since  it  was 
made. 

5.  The  purchaser  at  a  sale,  made  at  public  auction,  under  an  order  made  by  a  Judge  having 
jurisdiction  of  the  succession,  is  not  bound  to  look  beyond  such  decree,  in  order  to  as- 
certain its  necessity. 

He  is  bound  only  to  ascertain  that  the  judge  had  Jurisdiction ;  and  finding  that  he  had,  the 
truth  of  the  reooi'd,  in  other  respects,  may  be  assumed. 

6.  Informalities  in  the  appointment  of  an  undertutor,  in  the  composition  of  a  family  meet- 
ing recommending  a  sale  of  succession  property  to  i>ay  the  ancestor's  debts,  and  iu 
which  minors  have  a  residuary  interest ;  in  the  method  of  proving  the  exi«tenoe  of 
debts  of  deceased  to  the  judge  granting  the  order  of  sale— and  8 11  other  irregularities  in 
proceedings  antecedent  to  and  resulting  in  the  probate  sale,  are  prescribed  by  five  years. 
R.  C.  C.  3543. 

APPEAL  from  the  Thirteenth  District  Court,  Parish  of  St.  Landry. 
Hudspeth,  J. 

Kenneth  BaUio  for  Plaintiffs  and  Appellees : 
1  A  party  who  accepts  the  quality  of  universal  legatee  and  that  of  executor  conferred  by 
will,  probates  the  will,  and  enters  into  possession  of  the  property,  and  "  uses  and  treats 
it  as  his  own ;"  he  cannot  long  afterwards  retract  such  acceptance,  or  set  up  the  nullity 
of  the  will  or  its  probate  or  the  proceedings  carried  thereunder.  38  Ann.  697;  31  Ann. 
55fi ;  18  Ann.  141 ;  7  Ann.  617 ;  4  L.  61 ;  15  Ann.  589 ;  S4  Ann.  301. 

2.  Parties  who  claim  title  from  such  a  person,  or  who  set  up  such  proceedings  as  a  shield 
or  protection  to  their  title,  are  likewise  estopped  from  setting  up  the  nullity  of  the  will 
or  the  proceedings  carried  thereunder.  Louque  p.  323,  no.  20 ;  15  Ann.  684 ;  15  Ann.  531 ; 
84  Ann.  301 ;  Blgelow  p.  344  et  seq. ;  5  R.  533;  Bigelow  p.  473. 

3.  A  will  is  revoked  by  the  birth  of  a  child  subsequent  to  its  date.  C.  C.  1705.  But  the 
nullity  is  rolatlve  and  can  be  waived,  and  the  will  ratified  by  heirs  of  age. 

4.  Where  the  husband,  by  his  will,  makes  his  wife  universal  legatee,  and  she  accepts  and 
goes  into  possession  of  the  property  under  the  will,  her  paraphernal  claims,  if  any  she 
have  against  her  husband's  estate,  will  be  lost  by  confusion.  13  Ann.  53 ;  C.  (y.  3217  ;  3 
L.  553;  4R.  416. 

5.  Where  a  husband  dies,  leaving  minor  children  and  a  widow,  and  a  will  making  the 
widow  universal  legatee,  if  the  widow  marries,  the  property  devised  to  her  by  the  will 
roveris  and  belongs  to  the  children  of  the  first  marriage,  and  she  will  merely  have  the 
usufruct  of  it.    13  Ann.  465;  C.  C.  1753;  10  Ajin.  679. 

6.  The  validity  of  a  will  and  Its  probate  cannot  be  collaterally  questioned.  4.  N  S.  411 ;  tj 
K.  S.  178,  13  Ann.  117,  5  L.  337 ;  6  Ann.  446. 

7.  The  capacity  of  an  executor  or  administrator,  or  other  fiduciary  cannot  be  questioned 
under  a  general  denial  or  collaterally.  15  Ajin.  37,  505;  5  Ann.  138,  596 ;  14  Ann.  706 ;  9 
D.  113;  13  Ann.  380;  35  Ann.  54;  30  Ann.  368;  33  Ann.  807;  88  Ann.  807;  36  Ann.  330.- 
10  Ann.  496;  8  Ann.  35;  Hen.  p.  1158,  no.  1. 
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8 .  A  party  oanoot  do  an  act  which  he  it  at  liberty  to  abstain  from,  and  by  a  mere  reserva- 
tion screen  himself  ftom  the  legal  oonseqaenoes  of  his  own  act ;  nor  can  he  shift  his 
position  so  as  to  defeat  the  action  of  the  law  npon  it.  18  A.nn.  141 ;  2  Ann.  017 ;  4  L.  01 ; 
15  Ann.  580:  M  Ann.  301. 

9.  When  the  eommanity  is  dissolved  by  the  death  of  one  of  the  spouses,  the  heirs  suooeed- 
lBf(  immediately  to  the  right  of  their  ancestor  are  necessary  parties  to  any  decree  afTeot- 
ing  their  interest  They  have  the  seisin  and  a  proprietary  interest  in  the  commnDity, 
and  in  case  of  a  partition,  mnst  be  dnly  made  parties  or  represented  in  the  partition 
proceedings.  If  not  so  represented  or  made  parties,  the  proceedings  are  null  as  to 
them.    32  Ann.  849 ;  33  Ann.  565 ;  Hen.  p.  743,  no.  3,  p.  744,  no.  1 ;  C.  C.  S4O6-0. 

10.  Heirs  have  this  seisin,  even  where  a  aniversal  legatee  is  named  b/  the  will.    C.  C.  1007. 

11.  The  sale  of  the  property  of  another  is  void.    C.  C.  2453. 

13.  There  can  be  no  fkmily  meeting  without  an  under  tutor.  Family  meetings  carried  on 
without  an  under  tutor  are  void.  C.  G.  375;  G.  G.  870,  377.  He  represents  the  minora 
in  all  cases  where  their  inteiesfcs  are  opposed  to  those  of  their  tutor.    G.  G.  875. 

13.  An  under  tutor  cannot  bind  the  minors  by  any  approval  of  debts  er  claims  due  by  them. 
He  has  no  such  powers.    G.  G.  373  et  seq. 

14.  A  re.appndsement  of  property  in  which  minora  are  interested  can  only  be  ordered  and 
made  under  the  provisions  of  art  343,  G.  G.    When  otherwise  made  it  is  null. 

1.5.  Property  in  which  minors  are  Intei'ested  cannot  be  sold  for  less  than  two-thirds  of  its 
appraised  value.    33  Ann.  400. 

16.  It  is  essential  that  a  dative  tutrix  should  only  be  appointed  on  the  advice  and  recom- 
mendation of  a  family  meeting.    G.  G.  354,  803,  370. 

17.  Parties  interested  have  the  right  to  sue  to  annul  a  sale  for  non-payment  of  the  price. 
C.  G.  3045;  84  Ann.  537;  88  Ann.  739.  This  action  is  only  prescribed  by  ten  years.  34 
Ann.  537;  38  Ann.  730. 

18.  No  prescription  runs  during  minority  except  in  special  oases.  These  special  oases  are 
the  exception  to  the  general  rule.    Stan  decint, 

19.  Where  the  surviving  widow  and  the  heirs  are  the  owners  of  property  in  Indi vision,  the 
action  for  partition  must  be  brought  in  the  district  court.  In  1889  the  parish  court  had 
no  jurisdiction  of  a  suit  of  that  kind.  33  Ann.  585;  30  Ann.  93,  177;  31  Ann.  573;  34 
Ann.  388. 

30.  What  is  not  alleged  cannot  be  proved.    Hen.  p.  1155,  no.  3  and  cases  cited . 

31.  A  general  denial  merely  traverses  the  law  and  facts  of  plaintiff's  case.    14  Ann.  130. 
32<  A  special  defense  requires  a  special  plea.    Hen.  p.  1153,  no.  10  and  cases  cited. 

33.  Where  a  special  defense  depends  npon  the  proof  of  a  particular  fact,  the  fact  must  be 
specially  alleged.    Hen.  p.  1144,  no.  1  and  cases  cited. 

?4.  A  dative  tutrix  cannot  administer  wbera  there  is  a  will — a  fortiori,  where  an  executrix 
lias  been  appointed  under  the  will.  In  such  cases  she  represents  only  the  minors. 
Hen.  D.  p.  1470,  no.  11 ;  4  R.  42;  7  R.  343 ;  2  L.  399. 

i:*.  An  order  of  a  probate  court,  decreeing  a  side  of  the  property  as  a  general  rule,  protects 
the  purchaser.  But  it  is  subject  to  be  attached  and  set  aside,  as  are  other  Judgments, 
for  instance :  1st  Where  the  court  had  no  Jurisdiction  ratiane  matarim.  3d.  Where  the 
parties  affected  were  not  dted  or  represented,  and  therefore  not  parties  to  the  decree 
.Id.  Where  the  property  belongs  to  a  third  person,  a  stranger  to  the.proceedings ;  and  many 
oiher  examples  might  be  cited.  The  sound  rule  in  this  regard  is  that  that  the  order  for 
the  sale  cures  all  relative  nullities,  but  not  absolute  nullities.  14  Ann.  802 ;  11  L  149, 
150:  13  L.  431;  10  L.  440;  3  R.  132;  10  R.  398;  16  Ann.  580;  Gross  on  Pleadings,  par. 
305.C-7-8. 

30.  An  order  of  a  probate  court  decreeing  a  sale  does  net  protect  the  purchaser  where  fraud 
is  charged  and  proved.    14  Ann.  803,  and  cases  Just  cited. 

37.  The  plea  of  res  Judicata  will  not  be  sustained  unless  all  the  issues  are  the  name.  14 
Ann.  308:  34  Ann.  338 ;  Bigelow  on  Bst  p.  07.  Intro. 
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S8.  An  imperfect  aenfmotaary  must  retam  artiolee  or  property  of  the  same  qDality  and 

quantity,  or  their  eBtimated  Talue.  on  the  termination  of  the  usafi>nct.    C.  C.  549. 
39.   Tender  not  necessary  in  this  case.    34  Ann.  888. 

30.  Only  forced  heirs  can  sae  for  a  redaction  of  a  will.    C.  C.  1504 ;  18  Ann.  465. 

31 .  A  consent  Judgment  has  no  force  as  such,  except  as  to  the  parties  thereto.  3  Ann.  84 ; 
8  Ann.  483;  4  Ann.  05;  6  Ann.  790;  10  Ann.  18  ;  11  Ann.  696 ;  15  Ann.  835 ;  8  N.  S.  347  ; 
2L.  148;  6L.  354. 

Henry  L.  Garland  for  Defendants  and  Appellants. 
Harry  H,  HaU  on  the  same  side. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  Plaintiffs  seek  to  dismiss  the  appeals  taken  by  Mrs. 
Nannie  M.  Morris,  J.  U.  Payne,  H.  M.  Payne,  Mary  I.  Garrard  and 
William  Curley,  on  the  grounds  that  they  were  co-defendants  with 
Amelia  E.  Keller  and  others,  against  whom  judgments  were  rendered 
on  the  14th  of  April,  1883,  and  20th  of  February,  1885,  respectively, 
and  who  were  not  in  court  when  appellants  obtained  their  orders  of 
appeal  in  open  court  on  the  28th  of  May,  1886,  and  were  not  cited  as 
appellees. 

In  the  alternative,  they  urge  that  the  value  of  the  property  claimed 
by  appellants  respectively,  is  less  than  $2000,  and  this  Court  is  with- 
out jurisdiction  raUone  materim. 

The  motion  including  these  objections  was  filed  at  the  term  of  court 
at  Opelousas,  in  July,  J  885,  but  which  was  not  passed  upon  by  the 
court,  and  subsequently  the  record  was  destroyed  by  fire.  This  record 
having  been  substituted  for  the  one  destroyed,  the  motion  to  dismiss 
was  supplemented  in  July,  1886. 

In  addition,  a  supplemental  motion  to  dismiss  was  filed  in  July,  1886, 
in  which  are  assigned  the  additional  grounds,  viz :  First,  that  no  legal 
order  of  appeal  was  granted  Wm.  Curley  in  his  fiduciary  capacity  as 
rurator ;  second,  that  neither  Mary  I.  Garrard  nor  Nannie  M.  Morris 
were  jint|ioriz<»d  by  their  husbands  to  execute  their  appeal  bonds. 

I 

Prior  to  the  enactment  of  Act  125  of  1868,  amendimg  C.  P.  575,  re- 
quiring appeal  bonds  to  be  made  payable  to  the  clerk  of  the  court 
which  rendered  the  judgment  appealed  from,  the  uniform  cuiTent  of 
our  jurisprudence  was  to  the  effect  that,  when  an  appeal  was  taken 
from  a  judgment  in  an  action  on  a  joint  contract  or  in  a  revocatory 
action,  all  who  were  required  to  be  parties  below  must  be  made  parties 
to  the  appenU  though  a  part  only  liave  appealed,  else  the  appeal  was 
dismissed. 
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Since  the  passage  of  that  act,  our  predecessors  have  constantly  held, 
and  we  think  correctly,  that  when  an  appeal  is  granted  in  open  court, 
and  the  bond  is  made  payable  to  the  clerk  of  the  court,  all  persons 
h(wing  an  inierest  are  by  law  parties  t^  the  appeal — those  who  are  not 
appellants  are  appellees. 

In  Walton  vs.  Police  Jury,  26  Ann.  366,  the  court  said  :  **  The  fact 
that  only  one  of  the  non-resident  pai'ties  executed  an  appeal  bond, 
under  an  order  in  favor  of  aZZ,  cannot  invalidate  the  appeal  taken  by 
him.  Those  who  are  not  appellants  are  appellees,  and  the  appellant 
has  the  right  to  prosecute  his  appeal,  which  is  regularly  taken,  although 
his  co-defendants  may  acquiesce  in  the  judgment."  23  Ann.  370,  Suc- 
cession of  McKenna  i  26  Ann.  220,  Baker  vs.  Thompson ;  26  Ann.  312, 
Frances  vs.  Lavine. 

The  appellants  have  fully  complied  with  the  law,  and  all  other  par- 
ties having  an  adverse  interest  are  appellees  necessarily. 

Appellants  are  clearly  entitled  to  prosecute  their  appeals,  although 
plaintiffs  and  appellees  had  obtained  judgments  against  other  defend- 
ants at  antecedent  terms  of  the  court,  who  have  acquiesced  in  them. 

Whatever  may  be  the  effect  of  such  an  apparent  severance  through 
plaintiffs'  instrumentality,  in  respect  to  such  other  defendants,  it  can- 
not, in  any  wa^p,  prejudice  the  rights  of  appellants. 

On  the  alternative  part  of  the  motion,  in  respect  to  this  Court's  want 
of  jurisdiction,  it  is  sufficient  to  say  that  while  the  defenda/nts  against 
whom  judgments  were  first  rendered,  have  no  interest  in  common  with 
appellants  claiming  separate  and  distinct  tracts  of  land,  yet,  in  respect 
to  plaintiffs  claim  of  title  as  heirs  of  their  father  and  the  revocation  of 
the  probate  sale  of  January  5, 1870,  the  appellants^  claims  are  identical. 
They  are  inseparably  blended,  and  plaintiffs  have  so  treated  them ;  and 
it  would  be  against  equity  to  permit  them  to  gain  any  advantage  of 
the  appellants  by  reason  of  their  having  taken  judgments  by  piece- 
nienls  against  other  defendants,  and  in  some  instances  by  default. 

In  addition  to  thiH,  plaintiffs,  in  their  petition,  show  that  the  lands 
which  Amelia  Keller  bought  at  probate  sale  were  valued  at  $39,000, 
and  they  fail  to  show  what  the  separate  value  of  the  different  tracts 
were  which  she  subsequently  conveyed  to  the  defendants;  and,  as  there 
is  doubt  with  respect  to  the  value  of  the  several  properties  held  by  the 
appellants,  we  think  it  our  duty,  under  the  circumstances,  to  favor  the 
right  of  appeal. 

With  respect  to  the  remaining  grounds,  and  which  are  contained  in 
the  supplemental  motion,  filed  in  July,  1886-  more  than  twelve  months 
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after  the  filing  of  the  record — it  id  only  necessary  to  observe  that  it 
came  too  late. 

''A  motion  to  dismiss,  on  account  of  informality  in  the  appeal  bond, 
or  order  of  appeal,  or  even  the  want  of  the  latter,  must  be  made  within 
three  judicial  days  after  the.record  is  filed."  2  Ann.  J38;  3  Ann.  326; 
4  Ann.  514;  6  Ann.  115;  11  Ann.  613;  12  Ann.  745;  22  Ann.  827;  23 
Ann.  467;  21  Ann.  30. 

If  these  objections  were  not  waived  by  their  omission  from  the  mo- 
tion first  filed,  they  certainly  cannot  be  entertained  at  this  time. 

The  motion  is  therefore  refused. 


On  the  Merits. 
I. 

This  suit  was  filed  on  the  24th  of  January,  1882,  and  has  for  its  object 
the  annulment  of  the  various  abjudications  and  sales  made  to  the  vari- 
ous defendants,  and  the  recovery  of  the  property  described,  with  its 
revenues. 

Plaintififs  are  the  sole  surviving  descendants  of  Lewis  A.  and  Amelia 
E.  Webb.  The  latter  survived  the  former's  death,  which  occurred  in 
April,  1861,  from  whom  they  claim  to  have  inherited  the  property  in 
dispute. 

On  the  6th  of  July,  1860,  Dr.  Webb  made  an  olographic  will,  by  the 
terms  of  which  he  gave  and  bequeathed  all  of  his  estate  in  full  prop- 
erty, after  the  debts  were  all  paid,  to  his  wife,  Amelia  Webb ;  and  con- 
stituted her  the  executrix,  with  full  seizin. 

Below  the  signature  is  written  this  memorandum,  viz:  '^  By  this  will 
1  do  (not)  disinherit  my  child,  Susan  Charlotte  Webb,  but  it  is  ma^le  in 
the  event  of  her  death ;''  and  which  was  signed,  without  dat<e. 

At  the  request  of  the  surviving  widow,  Amelia  Keller,  the  will  was 
probated,  letters  testamentary  issued,  an  inventory  taken,  and  she  was 
duly  qualified  and  placed  in  possession  of  the  testator's  estate.  No 
further  proceedings  were  taken  until  after  the  close  of  the  war. 

In  1868,  Mrs.  Amelia  Webb  wba  married  to  Edward  Galligar,  who 
died  in  November,  1870. 

Plaintilfs'  contention  is  tbat,  by  liei-  second  marriage  Amelia  Keller 
**  lost  the  property  bequeathed  to  her  by  the  will  ♦  ♦  ♦  and  it 
became  vested  in  her  two  daughters,  plaintiflPs  in  this  suit — she  there- 
after only  having  the  usufruct  of  it." 

In  support  of  this  theory,  they  rely  upon  R.  C.  C.  1753,  which  pro- 
vides :  ''  If  any  person  who  marries  a  second  time,  has  children  of  his 


NEW  ORLEANS,  JANUARY,  1887.  61 

Webb  et  al.  ts.  Keller  et  al. 


or  her  preceding  marriage,  he  or  she  cannot,  in  any  manner,  dispose  of 
the  property  given  or  bequeathed  to  him  or  her  by  the  deceased  spouse, 
or  which  came  to  him  or  her  from  a  brother  or  sister  of  any  of  the  chil- 
dren which  remain. 

"  This  property  becomes,  by  the  second  marriage,  the  property  of 
the  children  of  the  preceding  marriage,  and  the  spouse  who  marries 
again  only  has  the  usufruct  of  it.'^ 

Therefrom  they  contend  that  they  are  the  proprietors  of  the  wliole 
property,  of  which  they  were  seized  by  operation  ot  law;  and  hence 
any  subsequent  forced  alienation  thereof  was  the  sale  of  the  property 
of  another,  and  therefore  void. 

Their  argument  is  that  Dr.  Webb  divested  himself  of  all  of  his  prop- 
erty by  the  will  in  favor  of  his  wife,  and  she  had  executed  the  will,  and 
gone  into  possession  as  the  universal  legatee^  and  the  property  no  longer 
formed  a  part  of  his  e8tate.  Hence,  the  probate  sale,  made  on  tlie  5th 
of  January,  1870,  was  a  nullity. 

IT. 

Not  contented  with  tliis  averment  of  title  in  themselves  as  owners  by 
operation  of  law,  through  the  instrumentality  of  the  will,  they  set  up 
certain  infoimalities  and  illegalities  in  the  probate  sale  to  Amelia  Kel- 
ler and  the  titles  of  her  vendees,  as  sustaining  the  charges  of  nullity 
made. 

They  are  in  substance  that  Amelia  Keller  never  qualified  as  testa- 
mentary executrix,  or  natural  tutrix,  and  all  acts  done  by  her,  as  such, 
are  void. 

That  the  appointment  of  Amelia  Keller  as  dative  tutrix  was  null  and 
void,  on  account  of  the  nullity  of  the  family  meeting  proceedings  re- 
sulting from  the  non-appointment  of  an  under  tutor  to  fill  an  existing 
vacancy. 

That  the  order  of  sale  was  improvidently  granted,  for  the  reason  that 
the  estate  of  Lewis  A.  Webb  owed  no  debts ;  and  particularly,  because 
it  did  not  owe  the  debt  alleged  to  have  been  due  to  Amelia  Keller,  sur- 
viving widow ;  or,  if  it  did,  '*  said  claim  had  never  been  recognized,  or 
proof  thereof  adduced  before  the  family  council,  or  before  the  court ; 
and  that  the  order  had  been  granted  tcithaut  sufficient  evidenee.^^ 

That  the  property  was  sold  for  less  than  two-thirds  of  its  appraise- 
ment, ''which  real  and  true  appraisement  was  that  of  the  first  inven- 
tory,^ taken  April,  1861,  and  not  the  one  made  in  1869,  and  which  they 
charge  to  have  been  fraudulently  made  ''  to  enable  Amelia  Keller  to 
bid  the  whole  of  it  in  for  a  supposed  claim  due  her  as  alleged  of 
$40,000." 
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That  Amelia  Keller  never  qualified  as  dative  tutrix,  gave  no  bond, 
and  failed  to  cause  the  registration  of  proper  certificate  **and  all  orders 
and  proceedings  taken  bj  her  in  her  said  capacity  are  null  and  void." 

There  are  some  other  objections,  but  they  are  only  in  the  enlarge- 
ment of  those  quoted. 

To  this  action,  appellant.s  urged  the  plea  of  rc«  judicata  resting  on  a 
final  decree  of  this  Court  in  suit  of  Susan  Webb,  Wife,  vs.  Amelia 
Keller,  J.  U.  Payne,  Tnt«rvenor,  26  Ann.  596,  and  on  the  judgment 
homologating  the  executrixes  tableau  of  debt«  and  distribution  in  the 
Succession  of  Lewis  A.  Webb,  on  the  25th  of  February,  1870. 

In  their  answers  they  denied  all  the  avei-ments  of  the  plaintiffs'  peti- 
tion, and  alleged  that  they  derived  title  from  Amelia  E.  Keller,  widow 
of  Galligar,  who  acquired  on  tlie  5th  of  January,  1870,  at  a  probate 
sale  made  under  an  order  rendered  by  a  competent  officer  having 
jurisdiction  of  the  subject  matter  and  of  the  persons  interested. 

All  of  ai>pellant8  plead  the  prescription  of  one,  three,  four,  five 
and  ten  years  against  the  iiction  of  plaintiffs  and  aK  a  muniment  of 
their  titles. 

The  defendants,  J.  U.  Payne  and  others,  alleged  that  they  had  con 
tested  the  title  to  the  property  now  claimed  in  a  litigation  between 
Susan  Webb  and  themselves. 

III. 

The  record  discloses  the  following  pertinent  facts  necessary  to  be 
detailed,  in  order  to  a  proper  understanding  of  the  contention  of  the 
parties. 

On  March  16,  1869,  the  testamentary  executrix  represent<ed  to  the 
probate  court  ^^  that  the  succession  is  now  chiefly  composed  of  land 
and  the  improvements  thereon,  and  that  in  order  to  settle  the  said  es- 
tate, which  petitioner  desires  to  do,  it  will  be  necessary  to  cause  the 
property  to  be  reappraised.  Further  represents  that  a  sale  of  the 
property  will  be  necessary  in  order  to  settle  the  succession,  pay  its 
debt«  and  make  the  necessary  partition  between  petitioner  and  her 
ciiildren,  in  the  event  of  the  succession  proving  solvent ;  petitioner 
being  a  creditor  with  a  tacit  or  legal  mortgage  for  some  $40,000,^'  and 
she  prayed  for  an  oi*der  of  sale.  Accordingly  an  invenfory  was  orderad 
and  a  family  meeting  was  convoked  for  the  purpose  of  giving  advice 
concerning  the  interest  of  the  minors  and  of  fixing  the  tenns  of  sale. 

The  proces  verbal  of  the  proceedings  of  the  family  meeting  show 
that  "  after  having  duly  deliberated  on  said  subject,  they  declared 
themselves  unanimously  of  the  opinion  that  it  will  be  to  the  interest 
of  said  minors  tliat  the  whole  of  the  property  belonging  to  the  succes- 
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sion  of  Lewis  A.  Webb,  either  separate  or  community  be  sold  for  cash , 
payable  on  the  day  of  sale." 

The  executrix  petitioned  for  the  homologation  of  the  deliberations 
of  the  family  meeting,  and  on  the  2d  of  December,  1869,  the  following 
order  was  entered,  yiz :  ^*  Let  the  proceedings  of  the  family  meeting 
mentioned  therein  be  homologated  and  approved  ;  and  let  the  property 
of  the  estate  of  Dr.  Lewis  A.  Webb,  deceased,  be  sold  for  cost,  an 
prayed  for  by  petitioner,  and  by  a  duly  qualified  auctioneer. 

''Given  in  chambers,  at  Opelousas,  this  2d  of  December,  1869. 

'*  A,  UARRIGUES,  Parish  Judgo.'^ 

On  the  oth  of  January,  1870,  a  public  probate  sale  was  made  by  n 
duly  commissioned  auctioneer,  of  the  various  properties  included  in 
the  inventory  of  Lewis  A.  Webb,  both  separate  and  community,  and 
the  same  were  adjudicated  to  Amelia  E.  Keller,  surviving  widow,  for 
$25,725,  with  the  exception  of  a  tract  of  404-94  acres  adjoining  tlic 
sugar  plantation. 

On  the  25th  of  February,  1870,  the  executrix  filed  and  caused  w  be 
duly  advertised,  a  tableau  and  classification  of  the  debts  of  the  de- 
ceased and  distribution  of  the  assets  of  said  estate,  and  due  notice  was 
given  to  the  undertutor  for  the  two  minors,  plaintiffs  herein. 

On  this  tableau  was  entered  the  mortgage  indebtedness  of  Dr.  Lewis 
A.  Webb  to  his  surviving  widow,  Amelia  E.  Keller,  aggregating 
$36,602  23,  being  the  sum  inherited  by  her  from  her  deceased  mother, 
Martha  C.  Hargrove,  and  which  were  received  and  appropriated  by 
her  husband,  and  for  which  amount  she  had  and  has  a  legal  mortgage 
against  his  estate. 

The  duly  homologated  tableau  in  tlie  succession  of  Martha  C.  Har- 
grove shows  the  share  of  Mrs.  Amelia  Webb  to  have  been,  in  exact 
figures,  $37,289  92*. 

The  items  composing  said  sum  are  specifically  enumerated  on  the 
tableau  of  the  executrix,  and  it  is  accompanied  by  the  declaration 
that  her  claims  were  duly  registered  in  St.  Landry  and  Avoyellen 
parishes. 

Other  debts  appear  on  said  tableau,  exclusive  of  succession  debts, 
and  charges  whiqh  of  themselves  aggregate  $7,000. 

On  the  4th  of  April,  1870,  this  tableau  was  duly  homologated,  and 
the  executrix  was  ordered  to  distribute  the  funds  realized  from  the 
sale,  in  accordance  therewith  ;  and  0.  W.  Hudspeth,  one  of  the  attor- 
neys, testified  that  "  the  price  of  the  adjudication  was  paid  in  actual 
money,  bat  was  credited  on  Dr.  Webb's  indebtedness." 
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All  other  defendants  acquired  title  from  Amelia  Keller,  by  various 
mesne  couYejances,  all  translative  of  property,  and  duly  recorded. 

IV. 

We  will  first  consider  the  pleH  of  res  judicata. 

Referring  to  Webb  vs.  Keller,  Payne  et  als.,  intervenors,  26  Auu. 
596,  we  discover  that  the  Susan  Webb,  who  is  one  of  plaintiffs  in  this 
suit,  was  plaintiff  in  that,  praying  that  the  probate  sale  herein  com- 
plained of,  be  declared  null,  and  "  that  the  property  be  declared  to 
belong  to  her  and  her  sister.^' 

The  court  held :  *'  It  appears  to  us  that  the  title  to  the  property 
purchased  by  the  defendant  on  the  5th  of  January,  1870,  is,  as  to  third 
parties,  good  and  valid.  Defendant  was  the  executnx  of  the  will. 
She  obtained  authority  to  sell  the  property  of  the  testator  in  order  to 
pay  debts  of  his  succession,  and  to  make  a  partition  between  himself 
and  the  heirs. 

*^An  appraisement  of  the  property  was  ordered;  a  family  meeting 
was  convened,  who  recommended  that  the  whole  property  of  the  suc- 
cession, whether  separate  or  community,  be  sold  for  cash. 

**  The  undertutor  concurred  in  this  advice.  The  property  was  sold ; 
the  defendant  became  the  purchaser.  She  subsequently  furnished  an 
account  of  her  administration,  which  account,  after  due  publication, 
was  homologated.  It  was  after  this  sale  that  the  intervenor's  mort- 
gage was  taken.  The  title  being  in  the  defendant,  the  property  was 
hers,  to  do  with  it  as  she  pleased.  She  could  sell  it,  or  mortgage  it 
Those  who  dealt  with  her  did  so  under  the  faith  of  judicial  proceed- 
ings. To  set  aside  the  sale  made  under  the  authority  of  justice,  and 
thus  destroy  the  mortgage  which  was  taken  as  the  result  thereof,  and 
which  was  accepted  in  good  faith,  would  be  to  make  like  proceedings 
snares  instead  of  shields.    «     *     * 

"  Plaintiffs'  tutrix  may  have  assumed  responsibilities  towards  her, 
and  may  have  been  derelict  in  her  duty.  But  this  is  no  reason  why 
those  who  acted  in  good  faith,  and  whose  acts  were  based  upon  the 
orders  of  a  court  of  competent  jurisdiction,  should  be  made  to  suffer.'' 

In  so  far  as  Mrs.  Susan  Quirk's  claims  and  pretensions  are  concerned, 
they  are  clearly  covered  by,  and  embraced  in  that  decree  ;  and  the 
plea  of  res  judicata  must  be  sustained.  It  does  not  matter  that  different 
allegations  are  made,  and  somewhat  variant  ihsnes  are  now  presented, 
the  case  is  not  altered,  and  the  issue  is  the  same. 

In  respect  to  the  other  plaintiff,   Mrs.  Beulah    Beggs,  the  decree 
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quoted  does  not  establish  ret  judieata,  but  it  furnisbes  a  forcible  pre- 

cedeut. 

V. 

Notwithstaudiug  tke  fact  that  the  secoud  luarriage  of  Dr.  WebVs 
surviviug  widow  divested  her  of  all  claim  of  title,  as  universal  legatee, 
under  his  will — conceding  arguendo  that  she  had  asserted  and  was  pre- 
viously in  the  enjoyment  of  it — and  yet,  the  plaintiffs  certainly  did  not, 
and  could  not,  acquire  any  title  to  her  one-half  of  the  community  prop- 
erty, which  was  the  larger  and  most  valuable  part  of  the  estate. 

Hence,  the  claims  of  Mrs.  Quirk  must  be  restricted  to  a  one  undi- 
vided fourth  of  the  community,  and  to  undivided  one-half  of  the  sep- 
arate property  of  Dr.  Webb. 

VI. 

The  record  satisfies  us  that  Amelia  Keller  did  not  accept  her  huH- 
band^s  succession,  and  never  performed  a  single  act  of  heirship,  or 
assumed  or  held  possession,  as  owner  or  legatee.  But,  if  she  had  en- 
tertained such  an  idea  she  could  not  have  successfully  carried  same 
into  effect  of  her  own  free  will  and  accord. 

In  Bird  vs.  Succession  of  Jones,  5  Ann.  644,  the  Court  said :  *^  Hav- 
ing, as  executor,  accepted  the  trust  and  seizin,  it  was  not  in  his  power 
to  withdraw,  at  his  own  discretion,  and  relieve  himself  from  the  obli- 
gation and  duties  which  he  had  judicially  asAumed.^" 

To  the  same  effect  are  Wells  vs.  Wells.  30  Ann.  936;  iSuccession  of 
Frazier,  35  Ann.  882;  and  Succession  of  Kate  Town  send,  37  Ann.  408. 

In  this  last  case,  this  Court  said  :  ''An  executor,  who  has  qualified 
and  who  is  at  the  same  time  universal  legatee,  cannot,  by  any  act  purely 
his  men,  cease  to  be  executor  and  represent  himself  as  sole  heir.  He 
cannot  be  permitted  to  deny  his  capacity  as  executor  by  setting  up  that 
lie  has  accepted  unconditionally  as  universal  legatee,  and  holds  the 
estate,  not  as  executor,  but  as  owner." 

These  decisions  have  been  closely  followed  in  the  more  recent  cases 
of  Succession  of  Kate  Townsend  vs.  Sykes,  88  Ann., 

Id  plaintiffs'  brief,  we  find  the  following  concession  on  this  subject, 
viz:  <'  She  voluntarily  accepted  the  will  of  Dr.  Webb  and  the  bequest 
to  her;  probated  the  will;  qualified  as  testamentary  executrix  under 
it  over  twenty-four  years  ago;  and  in  all  proceedings  and  pleadings  by 
her  in  the  estate  of  Dr.  Webb,  styled  herself '  testamentary  executrix,' 
and  made  the  sale  of  January  .5,  1876,  as  such."  Citing  18  Ann.  141 ; 
7  Ana.  617;  4  La.  61;  15  Ann.  520;  24  Ann.  301. 
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Also :  "  BeeideS;  we  contend  that  the  validity  of  the  will,  and  its  pro- 
bate, cannot  be  collaterally  attacked  or  questioned,  as  is  now  songht 
to  be  done."  Citing  4  N.  S.  411 ;  8  N.  S.  178;  13  Ann.  117;  5  La.  887; 
6  Ann.  446. 

Again  :  '*  It  is  undeniable  that  all  the  orders  and  proceedings  taken 
out  by  Mrs.  Galligar  in  the  succession  of  Lewis  A.  Webb,  including 
the  order  for  the  probate  sale  of  1870,  were  taken  by  her  in  her  capac- 
ity of  testamentary  executrix  of  his  last  will.  *  *  *  In  fact,  as  she* 
was  acting  under  the  will,  in  administering  the  property  of  tbe  estate, 
Rhe  could  act  in  no  other  capacity  than  testamentary  executrix.^- 

These  admissions  serve  as  a  complete  answer  to  the  charge  in  plain- 
tiffs^ petition  that  Amelia  Keller  was  never  qualified  as  testamontiiry 
executrix,  and  that  all  acts  done  by  her  in  that  capacity  are  null  and 
void. 

VIT. 

Having  fully  conceded,  as  indeed  tlie  record  otherwise  fully  provcK, 
that  Amelia  Keller  administered  the  estate  of  Dr.  Webb  as  testament- 
ary executrix  under  his  will,  and  as  such  procured  the  sale  of  the  prop- 
erty, it  follows  as  a  necessary  consequence  that  his  acts  as  such  are 
legal  and  valid  to  all  the  world,  and  cannot  be  assailed  in  a  suit  be- 
tween other  parties. 

We  have  the  admission  in  plaintiffs^  brief  to  this  effect,  viz:  ^'Besides, 
the  capacity  of  an  administrator,  executor  or  other  fiduciary,  cannot  be 
collaterally  assailed,"  etc. ;  citing  authorities : 

In  32  Ann.  364,  Estate  of  Altemus,  the  Court  said :  ^^  Mere  Ulegcditif 
in  the  appointment  of  an  administrator,  will  not  vitiate  the  acts  done 
under  it.  The  ocfo  of  the  officer  in  such  case  are  valid,  although  he 
should  have  been  illegally  appointed."  Succession  of  Dugart,  30  Anu. 
268 ;  Bienvenu  vs.  Parker,  32 

This  principle  applies  with  equal  force  to  the  appointment  of  Amelia 
Celler  as  executrix  and  dative  tutrix,  and  to  the  appointment  of  under 
tutor. 

VIII. 

The  complaint  made  of  the  order  of  court  directing  the  sale  on  the 
ground  that  the  estate  of  Dr.  Webb  owed  no  debts,  or,  if  it  did,  none 
that  had  been  recognized  and  proved  before  the  family  meeting  or  the 
court,  does  not  g6  to  the  court's  want  of  jurisdiction.  The  debts  were 
subsequently  placed  upon  a  tableau  and  proved  to  the  satisfaction  of 
the  judge,  who  was  competent,  and  same  was  homologated;  and  he 
directed  the  proceeds  of  sale  to  be  applied  to  their  payment.    This 


NEW  OBLEANS,  JANUABY,  1887.  ^7 

Webb  et  al.  vs.  Keller  et  ai. 

waB  a  mere  irregularity  and  not  a  cause  to  challenge  the  proceediugB 
as  null  and  void. 

IX. 

The  objection  urged  that  the  property  wan  not  adjudicated  to  Amelia 
Keller  for  two-thirds  of  the  appraisement  made  in  1861,  is  wholly  un- 
tenable. This  Court  will  take  judicial  cognizance  of  the  fact  that  the 
civil  war  intervened  between  that  date  and  the  date  at  which  tlie 
second  inventory  was  made  in  1869.  The  proof  shows  that  a  once  val- 
uable plantation  was  completely  devastated  and  laid  waste  by  the 
transit  of  the  contending  armies,  and  that  the  value  of  the  property 
was  greatly  reduced ;  and  consequently  a  new  appraisement  was  quite 
necessary  in  order  to  effect  the  sale  of  January,  1870. 

It  was  the  duty  of  the  judge  to  cause  the  propeity  to  be  estimated 
by  experts  liefore  proceeding  to  the  sale  thereof,  if  it  was  such  prop- 
erty as  had  remained  unsold  for  more  than  one  year  after  the  appoint- 
ment of  the  executrix.  R.  C.  C.  1169,  1170;  83  Ann.  466,  Succession 
of  Hood. 

At  an  offering  under  these  articles,  the  property  was  legally  abjudi- 
cated at  two- thirds  of  that  last  valuation. 

X. 

It  is  the  well  settled  jurisprudence  of  this  Court  that  the  purchaser 
at  a  sale  made  under  an  order  of  the  probate  court,  which  is  a  judicial 
one,  is  not  bound  to  look  beyond  the  decree  recognizing  its  necessity. 

'^  He  must  look  to  the  jurisdiction  of  the  court,  but  the  truth  of  the 
record,  concerning  matters  within  its  jurisdiction,  cannot  be  disputed." 
14  La.  146;  15  La.  182;  7  R.  66;  7  Ann.  468;  14  Ann.  154,  622;  *^6 
Ann.  596,  Webb  vs.  Keller;  29  Ann.  536,  Frazier  vs.  Zylick ;  31  Ann. 
280,  Heineman  vs.  Janney.  ''  The  purchaser  at  a  judicial  sale  of  prop- 
erty of  the  succession  is  not  bound  to  look  further  back  than  the  order 
of  court  directing  the  sale."  18  Ann.  485,  Succession  of  Hebrard  ;  21 
Ann.  505,  Woods  vs.  Hilliard  Lee  ;  11  R.  72 ;  16  La.  440 ;  34  Ann.  1004 ; 
Xesom  vs.  Weis. 

XI. 

PrescriptioD  of  five  years,  R.  C.  C.  3543,  provides :  '^  All  informali- 
ties connected  with,  or  growing  out  of  any  public  sale  made  by  any 
person  authorized  to  sell  at  public  auction,  shall  be  proscribed  again nt 
by  those  claiming  under  such  sale,  after  the  lapse  of  five  years  from 
the  time  of  making  it,  whether  against  minors,  married  women  or  in- 
terdicted persons.'^    28  Ann.  571,  Routh  vs.  Citizens'  Bank;  29  Ann. 
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536,  Eraser  vs.  Zylick;  34  Add.  209,  Roberto  vs.  Zaosler;  34  Anu. 
594,  Heirs  of  Miller  vs.  Ober  et  al. ;  21  Add.  585,  Pascaud  vs.  Pourle  ; 
10  Add.  684,  Calais  vs.  Sein^re  j  3  Add.  328,  Vauglian  vs.  CliiistlDe  ; 
82  Add.  337,  Porter  vs.  Hornsby  j  32  Add.  487,  Miller  vs.  Miller;  33 
Add.  1043,  MulhollaDd  vs.  Scott;  33  Add.  673. 

We  regard  ihis  plea  as  strictly  applicable  to  all  of  the  alleged  duIH- 
ties  propouDded  as  aiisiog  out  of  proceediDgs  aotecedeDt  to  aud  re- 
sultiDg  Id  the  probate  sale  of  Jaouary  5tli,  1870. 

The  views  hereinabove  expressed  id  regard  to  the  various  iutiicate 
aDd  coDflictiDg  claiois  of  the  plaiDtifiEs,  aud  the  disposition  uiade  of  the 
plea  of  five  years^  prescriptioD  reDders  a  decisioD  of  tlie  defeodaute* 
other  pleas  nuuecessary. 

Of  the  plea  of  prescription  of  ten  yeais,  urged  by  plaintifls  against 
tlie  debt  claimed  by  Amelia  Keller  agaiast  the  estate  of  Dr.  Webb' 
aDd  of  the  plea  of  pereaiption  of  her  tacit  mortgage,  it  is  sufficieut  to 
say  that  n(»  pioscriptioD  run  against  her  demaod  during  the  lifetime  of 
her  husband,  and  the  tableau  acknowledging  it  was  filed  and  liomolo- 
gated  within  less  than  ten  years  thereafter,  and  more  than  y«»ars 
elapsed  thereafter  before  this  suit  was  filed. 

There  was  no  law  requiring  the  inscription  of  lier  tacit  mortgage 
until  the  1st  of  January,  1870 — only  four  days  prior  to  the  sale. 

We  tbiDk  the  judgment  iu  favor  of  the  plaiDtiflfs  and  against  the 
appellanto  was  erroneous,  and  it  is,  therefore,  ordered,  adjudged  and 
decreed  that  the  judgment  appealed  from  be  annulled,  avoided  and 
reversed,  and  proceeding  to  render  such  judgment  as  should  have 
been  rendered  in  the  court  below,  it  is  ordered,  adjudged  aud  decreed 
that  the  judgment  appealed  from,  in  respect  to  the  appellants,  be  an- 
nulled, avoided  and  reversed,  and  that  all  the  demands  of  plain  tills 
against  them  be  rejected  at  their  cost. 

Mr.  Justice  Todd  dissenting  on  the  motion  to  dismiss  the  appeal, 
takes  no  part  in  opinion  upon  the  merits.  Mr.  Justice  Fenner  recuses 
himself  on  the  ground  of  relatioDShip  to  one  of  the  defendaDts  in  the 
suit. 


Dissenting  Opinion. 

.  Todd,  J.  This  was  a  suit  instituted  to  annul  an  order  for  the  sale  of 
succession  property,  and  the  sale  made  thereunder,  and  to  recover  the 
lands  purporting  to  have  been  conveyed  by  said  sale ;  and  the  suit  is 
against  the  party  provoking  the  sale  and  the  a^judicatee  of  the  sale, 
and  those  who  hold  under  her  by  mesne  conveyance. 
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Among  the  groauds  for  the  dismisfial  of  the  appeal,  I  find  one  Aub- 
stantially  to  the  effect : 

That  all  the  parties  to  the  suit  in  the  lower  court  are  not  made  par- 
ties to  the  appeal. 

As  the  basis  of  the  title  to  the  lands  held  respectively  by  tlie  several 
defendants  was  the  succession  sale  mentioned,  and  the  main  and  con- 
trolling object  of  the  snit  was  to  have  the  sale  in  question  annulled,  it 
is  evident  that  all  the  defendants  liad  a  joint  interest  in  the  result  of 
the  suit,  and  were  proper,  if  not  necessary,  parties  to  tlie  same.  The 
salt  was  not  merely  a  cumulation  of  separate  demands  against  differ- 
ent parties,  between  whom  there  was  no  privity  or  joint  interest. 

The  record  shows  that  there  are  a  dozen  or  more  defendants  in  tlie 
salt;  that  a  judgment  was  rendered  against  a  number  of  them  on  the 
14th  of  April,  1883;  another  judgment  was  rendered  against  certain 
others  of  them  on  the  28th  of  February,  1885,  and  against  the  remain- 
ing defendants  on  the  22d  of  May,  1885 — being  at  different  terms  of 
the  court. 

The  only  appellants  to  this  Court  are  the  defendants  against  whom 
the  last  judgment  was  rendered.  The  other  defendants,  against  whom 
the  previous  judgments  were  rendered,  were  never  cited  as  appellees, 
and  the  plaintiffs  urge  that  these  last  referred  to  are  not  therefore  par- 
ties to  this  appeal,  and  that  the  appeal  should  therefore  be  dismissed. 

This  is  met  by  the  appellants'  counsel  by  the  contention  that  since 
the  statute  was  passed,  providing  that  appeal  bonds  should  be  made 
payable  to  the  clerk,  and  this  appeal  having  been  taken  by  motion  in 
open  court,  that  all  who  are  not  appellants  are  nocossarily  appellees, 
and  refers  to  26  Ann.  220,  312,  356;  23  Ann.  370. 

This  would  undoubtedly  be  correct  if  the  judgment  had  been  ren- 
dered against  all  the  defendants  at  the  same  term  of  the  court,  and 
the  appeal  had  been  taken  by  these  appellants  in  open  court  at  the 
same  term. 

By  a  fiction  of  law  all  parties  to  such  judgments  are  considered  as 
present  in  court  during  the  entire  term  at  which  the  judgment  is  ren- 
dered, and  thereby  are  affected  by  the  appeal.  But  it  has  been  re- 
peatedly held,  and  may  now  be  considered  settled,  that  an  appeal 
taken  in  open  court  at  a  term  different  from  that  at  which  the  judg- 
ment was  rendered,  does  not  of  itself  make  parties  to  the  appeal  the 
parties  to  such  judgment.  They  must  be  cited.  Hardy  vs.  Heaerson, 
27  Ann.  95 ;  Wheeler  &  Pierson  vs.  George  A.  Petcrkin  et  al.,  not  yet 
reported,  and  authorities  there  cited.    There  was  no  citation  to  the 
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parties  to  these  prior  judgments,  nor  to  any  of  tbero,  and  therefore 
they  are  not  before  this  court. 

Among  others  not  cited  nor  made  parties  to  the  appeal  is  Amelia  E. 
Keller  (Widow  Gallager),  who  is  charged  as  having  fraudulently  pro- 
cured the  order  for  the  sale  of  the  property  of  the  succession,  and 
purchased  it  illegally,  and  whose  purchase  is  the  very  foundation  of 
all  the  rights  that  the  defendants  claim  to  their  respective  properties, 
and  who,  according  to  the  record,  stands  bound  to  them  as  warrantor. 

To  say  nothing  of  the  otiier  parties  to  the  suit,  I  cannot  well  con- 
ceive how  this  court  could  pass  on  the  validity  of  the  sale  in  question 
when  the  party  wlio  procured  the  order  for  the  sale  and  the  purchaser 
at  such  sale  is  not  before  us. 

One  of  the  counsel  for  the  appellant,  in  his  brief,  describes  Mrs. 
Keller  (quoting),  '^  as  a  necessary  co-defendant  in  the  suit"  with  his 
client. 

The  motion  to  dismiss,  therefore,  in  my  opinion,  should  prevail. 

I  therefore  dissent  from  the  opinion  and  decree  of  the  majority 
maintaining  the  appeal,  and  thus  dissenting  on  this  point,  I  take  no 
part  in  the  opinion  and  decree  relating  to  the  merits  of  the  contro- 
versy . 


No.  9778. 
Smith  Bros.  &  Co.  vs.  R.  S.  DbLbon. 

Qaeations  of  fact  alone  are  inrolyed,  and  the  conclasious  of  the  district  Jadfce  are  snstaioetl. 
A    PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 


J\.    Bightor,  J. 


T,  Oilmore  &  Sons  for  Plaintiffs  and  Appellants : 

1 .    A  party  to  whom  goods  are  sold  will  be  held  as  principal  debtor. 

S .     The  fact  of  his  assamption  of  a  commission  for  the  vendor  in  an  incidental  employment 

To  buy  a  certain  product  will  not  affect  bis  standing  or  the  natare  of  his  responsibility  . 

Rwell's  Evans  on  Agency,  pp.  7-8. 

3.  Kew  issues  cannot  be  made  by  subsequent  or  supplemental  answer  Introducing  an  in- 
consistent defense.  Cross  on  Pleading,  67.  A  party  will  not  be  permitted  to  shift  his 
defence  at  will-    Bender  vs.  Belknap,  23  Ann.  p.  763*4,  and  cases  cited. 

4.  Accounts  settled  and  stated  are  binding  on  the  parties  in  subseqaent  transactlouA. 
Hennen*s  Digest,  515,  516,  and  cases  oited^in  brief.< 

5.  Parol  will  be  admitted  to  prove  to  whom  credit  is  given.    Authorities  cited  in  brief. 

6.  Unrestricted  admissions  pleaded  in  compensation  extend  to  the  whole  character  of  Ww 
indebtedness.    Compensation  admits  the  claim  sned  upon.     Lonque's  D.,  pp.  116.  117 

Tho8.  G.  W.  EU%8  and  B.  G.  Elliot  for  Defendant  and  Appellee : 

1 .  Where  plaintiff  sues  defendant  for  the  price,  on  the  allegation  of  goods  sold  and  deliv- 
e«^ed  to  defendant,  and  the  proof  shows  that  defendant  was  plaintiff's  agent,  bnd  that 
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the  isoodfl  were  uoi  sold  to  him,  bat  to  third  persona,  throagh  him  as  plaintiff  >  agent. 
defendant  will  have  Jndgment,  becaase  the  allegata  and  jn-f)batn  most  agree. 
The  contraota  of  sale  and  of  mandate  are  difterent,  and  the  ivsnlting  obligations,  an  nUo 
the  actions  to  enforce  said  obligations  are  also  different, 

An  agency  proved  to  exist  is  presnmed  to  have  continned,  and  the  onus  is  on  him  who 
alleges  that  it  ceased  to  exist. 

Where  there  is  conflict  of  testimony  between  two  witnesses,  the  opinion  of  the  district 
indge  hearing  the  testimony  has  great  weight.    33  Ann.  353 ;  24  Ann.  484. 
A  witness  who  is  candid,  prompt  and  open  in  his  testimony  will  be  believed  in  prefer- 
ence to  one  who  is  evasive,  shows  over  seal,  and  states  facts  against  his  firm  only  aft«r 
long  and  tedioos  cross-examination.    20  Ann.  768,  Breard  vs.  Insarance  Company. 
Indebtedness  uccruing  after  the  date  of  an  attachment  snit,  or  facts  subsequently  trauM- 
plring  cannot  aid  the  plaintiff.     Snch  a  snit  muse  stand  or  fall  on  the  condition  existing 
at  the  date  of  its  institution.    Read  vs.  Ware.  2  Ann.  496;  Price  vs.  Menitt,  13  Auu. 
526 ;  Denegre  vs.  Milne,  10  Ann.  324 ;  Todd  vs.  Choose,  14  Ann.  426. 
Attachment  on  allegation  of  non-residence  will  be  dissolved  where  proof  shows  that  the 
defendmt  has  a  fixed  domicile  in  the  place  where  the  suit  is  brought.  C.  P.  240 ;  21  Ann 
173 :  Cross  on  Pleading,  §  370. 

When  plaintiffs  fail  to  show  the  existence  of  a  debt,  the  attachment  ronst  be  diaaolveil. 
C.  P.  906,839,  243. 


The  opiDion  of  the  Court  was  delivered  by 

Fenner,  J.  This  salt  is  upon  a  balance  of  account  for  goods,  wares 
and  mercliandise  alleged  to  have  been  sold  and  delivered  by  plaintiffs 
to  defendant,  and  for  advances  made  to  him,  and  is  accompanied  by  an 
attachment  of  defei.dant's  property. 

The  defense  is  substantially  a  denial  that  defendant  purchased  goods 
from  plaintiffs,  and  a  claim  that  the  relation  between  them  was  simply 
that  of  principal  and  agent,  under  which  defendant,  a  resident  of  Cen- 
tral America,  solicited  orders  for  goods  from  dealers  in  that  country 
and  transmitted  them  to  plaintiffs,  who  filled  them  and  sent  the  goods 
to  defendant  to  be  delivei-ed  to  the  parties  and  to  collect  and  remit  the 
price,  for  which  the  latter  received  no  other  compensation  than  a  com- 
mission of  two  per  cent  on  the  amount  of  said  sale's. 

Tlie  above  statement  involves  the  controversy  in  the  case  which 
turns  exclusively  upon  questions  of  fact.  Tlie  case  is  one  of  tlie  nioHt 
perplexing  we  have  ever  encountered.  The  brevity  of  this  opinion 
will  afford  a  scant  indication  of  the  long  and  patient  labor  we  have 
expended  in  the  study  of  the  enormous  volume  of  oral  teKtimony,  cor- 
respondence and  accounts  presented  in  the  record,  and  in  the  weigh- 
ing and  comparison  of  the  various  facts  and  circumstances,  some  of 
which  tend  to  support  the  theory  of  plaintiffs  while  others  as  strongly 
<-orroborate  that  of  defendant. 

But  there  are  some  undisputed  facts  which  give  to  defendant's  posi- 
tion a  strength  which  plaintiffs  have  not,  in  our  judgment,-  overcome. 
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let.  It  is  clearly  eBtabliahed  that  fro'Ti  June  to  December,  1884,  the 
relation  between  the  parties  was  unquestionably  that  of  principal  and 
agent,  nnder  the  precise  teims  stated  by  the  defendant.  This  is  evi- 
denced by  the  correspondence,  which  embraces  all  the  features  of  a 
written  contract.  As  tlie  business  continued  without  interruption, 
plaintiftV  contention  that  the  terms  of  this  contract  were  changed  and 
an  entirely  new  relation  established  between  the  parties,  throws  npoii 
them  the  clear  burden  of  proof.  There  are  no  writings  evidencing  such 
a  change,  and  plaintiffs  claim  that  it  was  the  result  of  oral  agreement 
between  the  parties  during  the  presence  of  defendant  in  this  city  in 
December,  1884. 

Plaintiffs'  testimony  on  this  subject  is  not  satisfactory.  It  is  very 
confused  as  to  dates  and  is  guarded  and  uncertain  as  to  expressions, 
almost  admitting  that  the  new  agreement  was  never  reduced  to  partic- 
ular and  distinct  expressions  on  any  special  occasion,  but  was  merely 
a  general  understanding  between  the  parties  as  the  result  of  all  their 
interviews. 

We  reach  the  conclusion  that  however  clear  and  honest  may  have 
been  plaintiffs'  interpretation  of  these  interviews,  such  understanding 
was  on  their  side  only  and  is  not  brought  home  to  defendant  with  suf- 
ficient certainty  to  justify  us  in  holding  that  it  abrogated  the  clear 
written  contract.  Defendant  denies  it  point  blank  and  in  toto.  It  re- 
quires something  more  than  a  vague  and  one-sided  understanding  of 
oral  interviews  to  change  a  written  agreement. 

2d.  While  giving  full  faith  to  the  honesty  of  the  respected  plaintiffs 
in  their  interpretation  of  these  interviews,  circumstances  are  not  want- 
ing to  sustain  the  equal  honesty  of  defendant  in  taking  an  opposite 
view.  In  all  his  dealings  with  parties  in  Central  America  from  begin- 
ning to  end,  he  never,  at  any  time,  assumed  the  role  of  principal,  but 
acted  always  and  exclusively  as  the  avowed  agent  of  Smith  Bros.  He 
never  assumed  to  re-sell  goods  or  make  any  bargains  whatever  on  hiH 
own  account,  but  always  delivered  the  goods  consigned  to  him  to  i\\v 
parties  for  whom  they  were  ordered  and  nnder  whose  marks  they  were 
shippe'd,  at  the  invoice  prices  of  Smith  Bros.  &  Co.,  without  any  profit 
whatever  to  himself,  other  than  the  two  per  cent  commission  which 
plaintiffs  continued  to  pay  him.  Even  in  the  latest  act  of  the  business 
when,  before  any  difficulty  and  at  a  time  not  suspicious,  he  took  notes 
from  a  party  for  over-due  account,  the  notes  were  given  payable  to 
'*  R.  S.  DeLeon,  agent  of  Smith  Bros.  &  Co."  These  facts  powerfully 
sustain  the  honesty  of  defendant's  assertion  that,  from  first  to  last,  he 
considered  himself  to  be  acting  as  the  simple  agent  of  plaintiffs. 
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Inasmacb  aa  hie  distinct  and  unqualified  assent  was  necessary  to 
change  the  original  contract,  we  are  bound  to  hold  that  it  is  not  shown 
to  have  been  voluntarily  and  understandingly  given. 

8d.  The  judge  a  quo  has  decided  this  case  in  favor  of  defendant  and 
nothing  less  than  a  moral  certainty  that  he  has  committed  error  could 
jnstify  ns  in  disturbing  his  conclusicm.  As  already  intimated,  we  are 
far  from  feeling  any  sncli  certainty. 

We  might  consume  many  pages  in  discussing  the  forms  of  accounts 
and  various  expressions  in  the  correspondence,  which  are  relied  upon 
by  either  side  in  supporting  its  theory ;  but  we  shall  content  ourselves 
with  allnding  to  but  a  few  of  tiiese  points. 

Thus  plaintiffs  claim  that  defendant  is  estopped  by  rendition  of  ac- 
counts to  him  in  his  own  name  and  his  acknowledgment  thereof. 

Rut  similar  accounts  were  rendered  to  him  on  October  1st  and  No- 
vember Iflt,  1884,  when  the  relation  of  agency  existed  without  dispute. 
He  states  that  he  regards  them  simply  as  accounts  against  him  as 
agent,  showing  the  amounts  due  for  goods  ordered  by  him,  aud  which 
he  was  charged  with  the  duty  of  collecting  and  crediting  him  w^ith 
amounts  remitted  by  him. 

This  is  reasonable  and  consistent  with  the  course  of  dealing  between 
the  parties. 

Again,  plaintiffs  produce  several  of  defendant's  letters  in  which  he 
sends  orders  for  indicated  parties,  and  directs  them  to  be  charged  to 
his  account.  But  in  the  majority  of  his  orders  he  makes  uo  such  re- 
quest. Yet  all  rested  on  the  same  basis,  and  defendant  claims  that  the 
direction  was  mere  surplusage  intended  as  an  order  to  charge  to  his 
agency  account,  as  a  basis  for  liis  commissions,  which  was  done  in  all 
cases  whether  expressly  ordered  or  not. 

Finally  plaintiffs  say  that  defendant's  action  in  taking  notes  from 
one  or  two  parties  for  their  accounts,  showed  that  he  was  not  acting  as 
agent  because  he  had  no  authority  to  sell  on  time.  But  the  whole 
course  of  dealings  show  that,  from  the  beginning,  goods  were  deliv- 
ered before  payment  and  collections  were  not  actually  made  for  con- 
siderable periods  afterward. 

This  was  certainly  selling  on  credit  though  not,  perhaps,  on  any 
fixed  terms  of  credit.  It  is  not  shown,  however,  that  defendant  did 
sell  on  fixed  terms  of  credit ;  but  it  rather  appears  that  the  notes  were 
taken  as  the  best  settlement  of  over-due  accounts  and,  as  before 
stated,  they  were  made  payable  to  ''R.  S.  DeLeon,  agent  of  Smith 
Bros.  &  Co." 
On  the  whole  we  conclude  that  nothing  adduced  by  plaintiffs  is  irrec- 
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oncilable  with  the  cootiDuauce  of  the  clear  writteo  contract  under 
which  the  dealings  began  and  which  is  not  shown  to  have  been 
changed  by  evidence  sufficiently  certain  to  bind  the  parties. 

If  such  change  was  made,  plaintiffs  have  themselves  to  blame  for 
not  having  proof  of  the  change  as  clear  as  that  which  established  the 
original  contract. 

Now,  after  plaintiffs  had  ordered  the  cessation  of  the  dealings,  they 
sent  their  agent  to  Central  America  to  settle  with  DeLeon,  who  waited 
on  him  with  this  account.  DeLeon  thereupon  offered  to  turn  over  to 
him  the  not«8  and  accounts  which  he  held  as  their  agent  for  the  goods 
sold,  which  fully  covered  the  account  and,  as  the  evidence  shows,  have 
been  since  collected ;  but  the  agent  declined  to  accept  them  and  re- 
turning to  New  Orleans,  advised  plaintiffs  of  his  course,  wliereupon 
this  suit  was  brought  and  this  attachment  levied. 

We  concur  with  the  judge  a  quo  that  his  action  and  this  attachment 
must  fall  under  the  facts  of  this  case,  and  that  plaintiffs'  only  rights 
against  the  defendant  must  be  vindicated  in  an  action  for  the  settle- 
ment  of  the  latter's  agency. 

Judgment  affirmed. 
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ii06  56i|  St£phen  Ddncan  VS.  David  Wise. 

▲  writ  of  sequestration  is  issaable  by  a  creditor  having  a  special  mortgage  when  he  appre- 
hends that  the  mortgaged  property  will  be  moved  out  of  the  State  before  he  can  rtuip 
the  benefit  of  his  mortgage,  and  therefore  the  propinquity  of  the  property  to  the  border 
of  another  State  is  an  element  to  be  conaidered  in  estimating  the  strength  and  reality  of 
hi8  apprehension. 

1  r  iH  not  what  a  debtor  really  intended  to  do  that  is  to  be  considered  in  determining  whether 
a  Moquentration  has  been  lawftdly  sned  out,  but  whether  he  was  doing  and  saying  that 
I'l-om  which  his  creditor  might  apprehend  the  existence  of  an  intention  t<t  do  the  hnrtfnl 
thing  that  a  neqnestratlon  would  prevent. 

\  inortgage-crpditor  who  has  waited  longer  for  payment  than  he  stipulated  to  wait,  whoMe 
debtor  has  defaulted  on  the  payment  of  several  of  the  notes,  and  who  proceeds  to  a  fore* 
olonure  only  on  the  eve  of  the  last-maturing  note,  is  not  liable  in  damages  when  he  has 
used  conservatory  process  to  detain  the  property  in  the  custody  of  the  law  under 
circumstances  iustifying  it. 

On  Hcparate  demands  in  the  same  suit,  a  Judgment  was  rendered  against  the  defendant,  and 
another  Judgment  for  a  smaller  amount  in  favor  of  defendant  against  plaintiff.  Defen- 
dant appealed  devolutively  f^om  the  two  .|udgroent«. 

Held :  1.  The  devolutive  appeal  did  not  deprive  plaintiff  of  the  right  to  execute  his  Jndg* 
luent. 

*l.  The  two  judgments  being  only  devolutively  appealed  from  were  eqnaUy  exigible,  and 
the  law  operated  a  provisional  compensation  between  them,  effective  so  long  as  both 
judgments  existed  unreversed. 
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:<.  The  plaintiff's  right  of  exeontion  waa  oonflned  to  the  excess  of  bis  fadgment  over  that 
of  defendant  against  him. 

4.  The  existence  of  execation  of  a;i./a.  for  sach  excess  only  was  not  snch  voluntary  ac- 
quiescence in  the  Jodginent  of  defendant  against  plaintiff,  as  woald  prevent  the  latter 
from  ashing  amendment  of  sach  Jadgmeut  on  defendant's  appeal  to  this  Court. 

APPEAL  from  the  Ninth  District  Court,  Parifth  of  Tensas. 
Young,  J. 


Steele  dk  Oarrett,  for  Plaintiffs  and  Appellee : 

1  To  suatain  a  seqnestration,  the  question  is  not  what  the  friends  and  neighbors  of  defen- 
dant thought  or  believed  he  would  do,  but  what  had  the  plaintiff  a  right  to  believe  the 
defendant  was  doing  and  would  continue  to  do.  from  his  own  acts,  declarations  and  tacit 
admissions.  Allen,  Nugent  Sc  Co.  vs.  Champlin.  33  Ann .  515 ;  Portle  vs.  Price,  31 
Ann.  361. 

4  A  writ  of  sequestration  is  a  lawful  act,  and  in  OTont  of  failure  there  should  be  no  dam  - 
ages  urder  the  ordinary  rale,  and  in  no  case  should  tbe  damAges  exceed  the  actual  and 
direct  loss.    Braxton  vs.  Broom,  15  Ann.  618. 

3.  Upon  tbe  dissolution  of  a  sequestration,  no  damages  can  be  allowed  in  the  same  suit,  as 
in  case  of  injunction.  This  question  does  not  depend  upon  the  residence  of  the  parties, 
but  upon  the  fact  that  there  is  no  statute  authoiising  snob  imposition  of  damages* 
Muxan  vs  Gore,  SS4  Ann.  908. 

4 .  A  Judgment  giving  interest  from  demand  upon  damages  claimed  will  be  reversed.  37 
Ann.  497 ;  15  Ann.  504 ;  1  Ann.  383. 

Kennard,  Howe  &  Prentiss  on  the  same  side. 
Wade  B,  Young,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  In  January,  1881,  Stephen  Dnncan  sold  to  David 
Wiso,  the  Newfoundland  plantation,  in  Tensas  parish,  for  $20,000,  of 
which  three  thousand  were  paid  cash,  and  for  the  residue  four  notes 
were  executed  secured  by  mortgage  and  vendor's  lien.  One  of  these 
notes  was  paid  and  executory  process  was  obtained  on  the  others  in 
the  latter  part  of  1884,  which  was  discontinued  luid  an  ordinary  suit 
for  foreclosure  was  instituted  in  January,  1885.  At  the  same  time  the 
mules,  farming  implements,  and  other  movables  were  sequestered. 

The  foreclosure  of  the  mortgage  was  not  resisted  nor  any  portion 
of  the  debt  denied,  but  the  defendant  answering  the  suit  reconvenes 
for  fifty  thousand  dollars  as  damages  suffered  by  reason  of  sequestra- 
tion, and  a  jury  gave  him  five  thousand  four  hundred  dollars  therefor, 
nearly  one-half  of  the  unpaid  principal  of  his  debt. 

The  sole  question  is  the  lawfulness  of  the  sequestration. 

The  writ  is  issuable  by  a  creditor  having  a  special  mortgage  when 
he  apprehends  that  the  mortgaged  property  will  be  moved  out  of  the 
State  before  he  can  have  the  benefit  of  his  mortgage.  Code  Prae.  Art. 
275.     The  plantation  is  on  the  border  of  the  Mississippi  river.    The 
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shore  of  another  State  is  just  opposite.  Its  propinquity  is  an  element 
to  be  considered  in  estimating  the  strength  and  reality  of  the  creditor's 
apprehension. 

The  plaintiff  alleged  his  apprehension  in  the  words  of  the  Code  and 
states  the  reason  of  it ; — 

'^  That  the  said  David  Wise  has  notified  the  attorneys  of  petitioner 
that  he  had  arranged  and  concluded  to  turn  over  all  the  mules  and 
work  stock  on  said  plantation  and  mortgaged  premises  in  payment  of 
an  indebtedness  to  V.  &  A.  Meyer  &  Co.,  of  New  Orleans ;  and  that 
said  V.  &  A.  Meyer  &  Co.  have  already  caused  said  property  to  be 
once  removed  from  the  mortgaged  premises ;  and  though  said  mule  a 
were  afterwards  returned,  the  petitioner  fears  that  said  David  Wise 
will  conceal,  part  with,  or  dispose  of  the  said  mules  and  other  mov- 
ables upon  said  plantation,  on  which  petitioners  privilege  and  right  of 
mortgage  rests  during  the  pendency  of  this  suit.^' 

A  brief  recital  of  antecedent  events  will  shew  whether  cause  for 
apprehension  had  been  given  by  the  defendant,  for  it  is  not  what  he 
really  intended  to  do  or  not  to  do  that  is  to  be  considered,  but  whether 
he  was  doing  and  saying  that  from  which  his  creditor  might  apprehend 
the  existence  of  an  intention  to  do  the  hurtful  thing  that  a  sequestra- 
tion would  prevent.    Allen  v.  Charaplin,  32  Ann.  511. 

Duncan  wrote  to  Wise  early  in  November  1884  that  he  would  re- 
quire a  payment  of  $4250  on  December  1st  and  $2200  in  January,  and 
would  be  content  with  nothing  less  The  debt  was  double  those  sums 
and  was  all  due  or  would  be  in  January.  At  the  same  time  he  wrote 
his  lawyers  that  he  did  not  want  to  foreclose  the  mortgage  but  thought 
an  urgent  letter  from  them  to  Wise  would  ensure  a  compliance  with 
his  demand.  Wise  and  the  lawyers  had  ah  interview  on  the  J 9th  of 
November  and  the  conversation  then  had  caused  the  lawyers  t.o  take 
out  the  sequestration.    Their  accounts  of  it  do  not  materially  differ. 

Wise  had  given  V.  &  A.  Meyer  of  New  Orleans  a  second  mortgage  on 
the  plantation  and  that  firm  had  advanced  him  the  money  to  buy 
muleH.  He  thought  they  had  a  claim  on  the  mules  superior  to  Dun- 
can's, or  rather  to  use  his  own  language  he  '^thought  as  the  mules  were 
mortgaged  to  V.  &  A.  MeN^er  that  they  belonged  to  them,"  and  he  told 
the  lawyers  so.  He  proposed  to  surrender  the  plantation  to  Duncan  and 
the  mules  to  the  Meyer  firm.  Tliere  were  twenty-eight  of  them  and 
cost  $140  apiece. 

Mr.  Steele  and  Mr.  Garrett  both  swear  that  in  this  conversation  Mr. 
Wise  stated  that  the  mules  were  not  subject  to  Duncan's  mortgage 
and  that  he  had  arranged  with  V.  &  A.  Meyer  that  they  should  take 
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the  mules  and  cancel  their  mortgage  on  i;1ie  property,  and  that  thiA 
fltatement,  taken  in  connection  with  the  fact  that  the  mules  were  lo- 
cated  BO  near  the  MisBissippi  river,  the  boundary  between  MissiBeippi 
and  LouiBiana,  and  could  be  moved  in  a  few  hours  out  of  this  State, 
induced  them  to  believe  that  the  defendant  intended  to  remove  the 
mules  herefrom.  They  believed  he  would  be  advised  so  to  move  the 
mules  beyond  the  jurisdiction  of  the  Tensas  court  in  order  to  avoid 
their  being  subjected  to  Duncan's  mortgage,  and  they  promptly  pro- 
voked the  issuance  of  the  writ  to  thwart  the  execution  of  this  plan. 
But  tliey  *^  took  unusual  precautions  ^we  are  quoting  from  Mr.  Steele's 
testimony)  to  prevent  interrupting  business  or  annoying  Mr.  Wise. 
We  instructed  the  sheriff  to  make  Mr.  Wise's  manager,  or  any  other 
person  he  might  select,  custodian  of  them,  and  not  to  intcrfeie  with 
the  use  of  the  mules  by  Mrs.  Wise  or  with  the  gathering  of  the  crops." 

The  defendant's  version  will  be  given  in  his  own  words: 

"I  told  them,  if  Mr.  Duncan  would  take  the  place,  that  V.  &  A. 
Meyer  would  take  the  mules,  as  they  were  mortgaged  to  them.  I 
never  told  Steele  &  Garrett  that  1  would  move  the  mules  from  th<» 
State,  and  never  expressed  any  such  intention.  I  could  have  moved 
the  mules  from  the  State,  had  I  desired  to  do  so.  I  was  informed  of 
the  contemplated  seizure  in  time  to  have  removed  the  mules,  had  I 
desired  to  do  so.  I  was  offered  assistance  in  removing  them,  but  I  de- 
clined to  remove  them." 

Neither  Mr.  Steele  nor  Mr.  Garrett  asserted  that  the  defendant  had 
said  he  would  move  the  mules  from  the  State.  Their  whole  argument 
is  based  on  the  theory  that  such  positive  declaration  of  intention  is 
not  necessary  to  justify  tlie  issuance  of  the  writ,  and  it  is  manifest 
that  if  he  had  made  that  declaration  tliere  would  be  no  dispute  about 
their  client's  right  to  the  writ.  In  attributing  to  Mr.  Wise  an  inten- 
tion to  remove  the  mules  it  is  not  at  all  necessary  to  impute  to  him 
dishonesty,  for  he  made  it  manifest  that  he  tliought  Duncan  had  no 
claim  to  the  mules.  The  Meyers  were  his  friends  and  factors,  and 
their  money  loaned  to  him  had  bought  the  mules  and  he  believed  that 
honesty  rather  required  he  should  aid  them  in  getting  them.  But 
Duncan  had  legal  claims  on  the  mules  that  he  could  lawfully  assert 
and  enforce,  and  it  was  not  his  policy  just  then  to  convince  bis  debtor 
by  argument  that  he  was  in  error  of  law,  but  to  use  the  machinery  of 
the  law  to  prevent  his  debtor  from  making  practical  demonstration  of 
the  sincerity  with  which  he  nursed  his  error. 

Other  creditors  than  the  plaintiff  thought  the  coudition  of  the  de- 
fendant's business  required  and  justified  resort  to  extraordinary  pro- 
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ceAS.  His  fnend«  y.  &^A.  Meyer  took  out  an  attach  meut  on  2d  of 
Oecembei-y  atter  the  discontinaauce  of  the  plaintiff's  first  sequestration 
and .  on'  the  same  day  the:  executory  process  was  issued,  and  alleged 
that  they  verily  betheved  that  Wise  was  about  to  dispose  of  his  prop- 
erty with  intent  to  defraud  his  creditors  and  that  he  was  about  to 
convert  his  property  into  money  with  intent  to  place  it  beyond 
their  reach.  It  is  no  answer  to  this  to  say  that  their  action  waf« 
provoked  by  the  plaintiff.  If  Wise's  fiiends  and  factors  believed 
that  he  was  about  to  act  dishonestly  in  December,  Duncan'ii  ap- 
prehensions cannot  be  considered  baseless  and  ill-founded  when  he 
tirst  sequestered  in  November  or  when  he  made  the  seizure  complained 
of  in  January.  These  identical  mules  were  seized  under  that  attach- 
ment uud  were  removed  from  the  plantation  although  they  were  soon 
returned,  the  attorneys  who  obtained  the  attachment  becoming  satiu- 
fied  that  the  plaintiff  had  the  uuperior  lien. 

Other  creditors  did  likewise.  Wise  was  a  merchant  an  well  att 
planter.  Friedman  Brothers  of  Boston  and  Heller  of  Tensas  attached. 
Indeed  it  is  not  pretended  that  Wise  was  not  insolvent  at  this  time. 
The  ruin  of  his  credit  is  the  thing  he  complains  of.  He  repeats  in  his 
testimony  that  but  for  the  plaintiff's  harsh  and  precipitate  action  his 
credit  would  have  remained  good.  It  would  be  perilous  for  any  one  to 
be  a  creditor  of  a  Louisiana  planter  or  merchant  if  he  is  liable  to  be 
mulcted  in  damages  for  using  against  his  insolvent  or  embarrassed 
debtor  such  process  of  law  as  has  been  provided  for  emergencies  such 
a^  tliis  record  discloses. 

But  in  truth  an  honest  man-s  credit  is  not  ruined  by  disaster  in  busi- 
ness if  general  belief  in  his  honesty  survives  the  disaster.  His  credit 
receives  a  temporary  shock  but  is  not  destroyed.  One  Moss,  who  in 
sometimes  inquired  of  by  a  commercial  agency,  touching  the  standing 
of  his  neighbors  in  a  business  point  of  view  and  who  furnishes  the  in- 
formation desired,  says  '*  a  seizure  of  a  merchant's  property  is  a  death- 
blow to  his  commercial  credit."  The  experience  of  the  commercial 
world  shews  that  a  merchant's  credit  suffers  only  an  intermission  if 
his  *^ failure"  is  wholly  without  moral  blame.  Mr.  Meyer  says  **  we 
considered  it  hazardous  to  make  him  (Wise)  further  advances  in  view 
of  the  complication  this  seizure  created.  A  seizure  of  his  property  has 
the  effect  of  seriously  damaging  his  commercial  reputation  and  credit." 
Undoubtedly  for  the  time,  but  the  particular  reasou  why  his  Arm  as 
prudent  men  considered  it  hazardous  to  advauce  further  to  Wise  wa« 
the  seizure  of  the  plantation,  because  that  seizure  made  doubtful 
whether  Wise  could  longer  cultivate  it.     Now   surely  a  mortgage- 
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creditor  who  has  waited  longer  for  his  money  than  he  stipulated  to 
wait,  whose  debtor  has  defaulted  on  the  payment  of  two  of  a  series  of 
four  notes  and  who  proceeds  to  a  foreclosure  not  until  the  eve  of  tlie 
last-maturing  note,  cannot  be  expected  to  defer  longer  simply  because 
a  r^izure  will  create  a  complication  that  will  make  it  hazardous  for  any 
one  to  advance  him  further.  And  as  little  can  he  be  expected  or  re- 
quired to  forf  go  using  any  process  for  detaining  in  the  custody  of  the 
law  the  property  upon  which  he  has  a  lien  for  the  security  of  his  debt. 

Sequestration  is  a  harsh  remedy  but  the  Code  of  Practice  has  par- 
ticularized the  instances  in  which  it  may  be  used.  The  plaintiff  believed 
he  had  good  reason  for  the  apprehension  he  felt.  The  defeudant*K 
declaration  to  him  was  well  calculated  to  inspire  it,  and  his  use  of  the 
writ  was  authorized  under  the  circumstances.  But  if  the  remedy  wns 
harsh,  it  was  not  harshly  used.  Tlie  plaintiff's  instruction  to  the  sheriff 
de]>rived  it  of  an^'  more  injury  than  was  inevitable,  and  whatever 
damage  ensued  was  necessarily  incident  to  the  service  of  the  writ. 

The  defendant  denies  the  right  of  t;ie  plaintiff  to  urge  the  rejection 
of  the  reconveutional  demand  for  damages  in  this  Court  because,  uh 
he  alleges,  the  plaintiff  has  acquiesced  in  the  judgment  and  therefore 
cannot  obtain  any  relief  here. 

The  judgment  on  the  verdict  of  the  jury  was  in  favour  of  the  plain- 
tiff for  the  amount  of  the  notes  and  interest  with  recognition  of  his 
mortgage  and  vendor's  lien,  and  in  favour  of  the  defendant  for  $5400 
as  damages  for  the  illegal  sequestration  which  was  dissolved.  The 
defendant  appealed  devolutively  and  the  plaintiff  took  out  execution 
and  the  property  was  sold.  The  writ  of  ^.  /a.  necessarily  ordered  the 
execution  of  the  judgment  as  it  stood,  i.  e.  the  sale  of  the  mortgaged 
property  to  pay  the  mortgaged  debt  subject  to  the  writ  of  $5400 
awarded  the  defendant  as  damages.  The  plaintiff'  in  his  answer  to  the 
appeal  prays  an  amendment  of  the  judgment  below  in  this,  that  the 
sequestration  be  sustained  and  the  damages  disallowed.  The  acquies- 
cence alleged  is  the  execution  of  the  judgment  with  a  credit  upon  it, 
and  the  defendant  insists  that  the  appellee  cannot  now  disavow  the 
credit. 

He  cites  Williams  v.  Duer,  14  La.  523,  as  conclusive  of  the  question 
and  De  St.  Romes  v.  Steam  Press  Co..  31  Ann.  228,  as  confirmatory  of  it. 

In  the  first  case  the  plaintiff  Williams,  having  procured  an  order  of 
seizure  and  sale,  was  arrested  in  its  execution  by  an  injunction  on  this 
ground  among  others,  **  that  the  purchaser  of  the  plantation  was  ex- 
posed to  the  risk  of  being  disturbed  by  an  outstanding  mortgage  in 
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favour  of  the  Bank  of  Louisiana  the  existence  of  which  had  not  been 
declared  at  the  time  of  the  contract  and  against  which  the  plaintifi'  Lis 
vendor  is  bound  to  warrant."  The  district  court  was  of  opinion  that 
there  was  not  sufficient  evidence  of  the  extinguishment  of  the  Ban'^ 
mortgage,  and  while  dissolving  the  injunction  ordered  that  the  plain - 
titt' should  give  security  against  that  incumbrance.  The  plaintiif  had 
judgment  for  his  mortgage-debt  and  the  property  was  ordered  to  be 
sold.  The  defendant  appealed.  The  plaintiff  gave  the  security  as  or- 
dered and  in  bis  answer  to  the  appeal  prayed  the  reversal  of  the  judg- 
ment so  far  as  it  condemned  him  to  give  the  bond  of  indemnity.  Tlie 
Court  say :  — 

'^  If  the  only  question  before  the  Court  had  been,  whether  the  appel- 
lee was  bound  to  furnish  a  bond  of  indemnity,  and  he  bad  acquiesced 
in  a  judgment  against  him  by  giving  the  bond,  it  appears  to  us  clear 
that  he  could  not  have  been  permitted  a  direct  appeal  under  Article 
567  of  the  Code  of  Practice,  which  provides  that  a  party  against  whom 
a  judgment  has  been  rendered  cannot  appeal,  if  such  judgment  have 
been  confessed  by  him,  or  if  he  have  acquiesced  in  the  same  by  execut- 
ing it  voluntarily. 

'^  How  is  the  case  varied,  when  that  question  is  combined  with  others, 
all  of  which  are  solved  in  his  favor  except  that,  and  when,  instead  of 
a  direct  appeal,  he  seeks,  indirectly  by  a  proceeding  authorised  by  the 
Code  and  tantamount  to  a  cross-appeal,  to  rid  himself  of  the  condition 
in  which  he  acquiesced,  and  from  which  he  could  not  escape  by  such 
direct  appeal  ?  We  think  the  appellee  ought  not  to  be  permitted  to 
seek  by  a  circuitous  proceeding  a  relief  which  the  law  forbids  him  di- 
i-ectly." 

With  the  greatest  deference  to  the  court  that  so  ruled  we  think  it 
was  straining  the  point  too  much.  Giving  the  bond  of  indemnity  was 
but  an  incident  in  the  proceedings,  an  act  ordered  to  be  done  to  pro- 
tect the  defendant  from  a  possible  claim  against  which  the  plaintiff  as 
his  vendor  was  bound  to  warrant  him.  It  does  not  appear  to  us  to  be 
that  acquiescence  in  a  judgment  that  precludes  a  party  from  disputing 
its  correctness  and  seeking  relief  from  it.  The  present  plaintiff  like 
Williams  had  a  judgment  for  all  he  claimed.  The  counter-judgment 
against  him  was  obtained  by  his  adversary  in  the  same  suit.  He  could 
not  execute  the  judgment  except  in  its  entirety.  He  could  not  obtain 
a  writ  of  /.  fa,  u^^on  it  without  the  credit  set  forth  in  it,  and  to  hold 
that  the  execution  of  the  judgment  in  the  only  way  possible  to  him 
must  be  deemed  a  voluntary  acquie^ence  in  that  part  of  it  that  con- 
demned him  in  damages  would  be  giving  the  defendant's  devolutive 
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appeal  ail  tlie  force  aod  eflPect  of  a  suspensive  Hi>pea].  The  acquies- 
cence, if  there  be  any,  was  enforced  and  not  voluntary.  Johnson  v. 
Clark,  29  Ann.  762. 

The  provisions  of  the  Cod<'  of  Practice,  arts.  067,  578,  592,  formuhit^ 
the  right  to  execute  a  judgment  pending  an  appeal  if  it  is  not  suspen- 
sive, attach  to  the  voluntary  execution  of  a  judgment  tlie  penalty  of 
deprivation  of  appeal,  and  grant  to  a])pellee8  permission  to  have  a 
judgment  amended  by  an  answer  and  prayer  therefor.  The  execution 
of  a  judgment  pending  a  devolutive  appeal  is  always  at  the  peril  of  the 
jndgment-creditor,  for  if  reversed  the  execution  stands  for  naught.  If 
the  execution  is  voluntary  he  cannot  appeal,  and  we  approve  the  ruling 
iu  Williams  v.  Duer  so  far  as  it  holds  that  when  one  cannot  appeal 
because  of  a  voluntary  acquiescence  neither  can  he  amend  by  answer- 
ing the  appeal,  but  in  that  case  as  in  thin  the  acquiescence  was  not 
voluntary,  and  the  prayer  for  an  amendment  is  not  shut  out  thereby. 

In  St.  Romes  v.  Cotton  Press  Co.,  31  Ann.  228,  the  plaintiff  and  ap- 
pellant moved  to  withdraw  her  appeal  which  the  defendant  opposed. 
The  Court  sustained  the  defendant  saying,  *'an  appellant  may  at  any 
time  acquiesce  in  the  judgment  appealed  from,  but  the  effect  of  that 
acquiescence  only  operates  to  prevent  any  chaugi?  iu  the  judgment  for 
the  benefit  of  the  appellant" — and  no  one  \^ill  dispute  that. 

The  defendant's  brief  informs  us  that  the  plaintiff  has  got  back  the 
property  he  sold  the  defendant  in  1881  for  .!J20,0(J0  ^ntli  all  the  im- 
provement*  he  put  on  it  for  the  balance  of  the  purchase-price  and  after 
deducting  the  $5400  damages  awarded  the  defendant.  That  is  a  mis- 
fortune the  risk  of  Avhich  he  took  when  he  bought  on  credit.  It  is  ap- 
parent from  the  plaintiff's  letters  to  his  lawyers  that  he  would  gladly 
have  avoided  taking  back  tlie  property  even  at  such  a  sacrifice  of  the 
defendant's  interests  and  that  he  much  preferred  the  payment  of  his 
debt  in  money. 

The  defendant's  counsel  gloomily  predicts  the  consequences  to  our 
State  and  to  its  agricultural  prosperity  if  such  proceedings  as  these 
are  sanctioned  by  the  courts.  He  is  mistakeii.  Capital  never  flows 
in  insecure  channels.  Our  fields  cannot  be  cultivated  without  it.  Con- 
fidence, the  very  life-blood  of  credit,  can  be  created  only  by  giving  the 
capitalists  assurance  that  the  law  will  inexorably  enforce  his  claim 
when  it  is  just. 

The  defendant-  calls  attention  to  u  supposed  error  in  the  date  of  a 
payment  endorsed  on  one  of  the  notes.     That  payment  is  stated  to  be 
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of  the  interest  up  to  Dec.  1, 1884  and  the  judgmeut  is  for  interest  from 
that  date. 

It  is  ordered  and  decreed  that  the  judpnent  of  the  lower  court  ia 
favour  of  the  plaintiff  for  the  amount  of  his  mortgage  claim,  interest 
and  attorneys  fees,  with  such  credits  of  payments  as  are  therein  men- 
tioned, and  for  recognition  of  his  mortgage  as  therein  set  out  is 
affirmed,  and  that  the  judgment  in  favour  of  the  defendant  i\gainst  the 
plaintiff  for  five  thousand  four  hundred  dollars  as  damages  on  his  re- 
conventional  demand  and  dissolving  the  sequestration  be  avoided  and 
reversed,  and  it  is  now  adjudged  that  the  defendant  David  Wise  take 
nothing  by  said  demand  and  that  the  writ  of  sequestration  is  main- 
tained and  ordered  to  be  enforced,  the  defendant  to  pay  all  costs  of 
both  courts. 


By  the  Coukt: 
Hie  application  for  rehearing  in  this  case  is  allowed,  and  the  rehear- 
ing granted  is  restricted  to  the  question  of  the  alleged  acquiescence 
of  plaintiff  in  the  judgment  rendered  on  defendant's  reconveutional 
demand  for  damages,  as  affecting  plaintiffs  right  to  move  on  appeal  as 
brought  up  by  defendant,  for  the  reversal  of  said  judgment. 


Ok  Keheakino. 

Fenner,  J.  The  only  question  open  for  our  consideration  under  the 
terms  of  our  order  granting  a  rehearing  is:  Whether  the  plaintiff  has 
cut  off  his  right  to  ask  a  reversal  of  the  judgment  rendered  against  him 
on  the  reconveutional  demand  of  defendant  because  he  has  '*  acquiesced 
in  tlie  same  by  executing  it  voluntarily."     C.  P.  art.  0(>7. 

What  are  the  facts? 

Plaintiff  recovered  a  judgment  against  defendant  for  (say)  $15,00<), 
and,  in  the  same  decree,  defendant  recovered  a  judgment  against  plain- 
tiff for  $5400. 

Defendant  appealed  devolutive!}'  from  the  whole  decree,  thus  bring- 
ing before  ua  for  review  both  judgments. 

In  this  case,  the  cause  of  action  in  the  recouventional  demand  did 
not  grow  out  of,  or  have  any  connection  with,  the  principal  demand, 
but  was  entirely  distinct  from  it — the  reconvention  being  allowed  solely 
because  plaintiff*  was  a  non-resident. 

The  two  judgments  were  as  separate  and  distinct  as  if  rendered  in 
different  actions — so  much  so  that,  had  one  of  the  judgments  only  been 
appealable,  it  alone  could  have  been  appealed  from  and  the  other  could 
not  have  been  reviewed.  3  Rob.  387;  10  Rob.  438;  11  Rob.  12  ;  5  Ann. 
105;  6  Ann.  579;  14  Ann.  429. 
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From  this  essential  separateiiess  of  the  two  jiidguients,  it  follows 
that  the  execution  of  one,  while  implying  acquiescence  in  i7,  by  no 
means  implied  acquiescence  in  the  other.  To  deny  plaintiff's  right  to 
fxecuto  his  judgment  would  be  to  give  to  defendant's  devolutive  ap- 
peal the  effect  of  a  suspensive  appeal. 

Had  plaintiff  stmply  issued  execution  for  the  whole  amount  of  tho 
judgment  in  his  favor,  certainly  no  inference  of  acquiescence  in  the 
other  judgment  could  have  been  drawn.  But  had  he  done  this,  he 
would  have  exceeded  his  legal  riglit.  Why?  Because  the  two  judg- 
ments co-existing,  and  being  equally  exigible,  the  law  operated  a  com- 
pensation between  the  two — a  provisional  corapensiition  to  receive 
•effect  as  long  as  both  judgments  existed  or  until  one  of  them  had  been 
reversed  on  appeal.  Saudel  vs.  George,  18  Anu.  526;  Lemane  vs.  Le- 
mane,  27  Ann.  694. 

If  he  had  issued  execution  for  the  whole,  the  defendant's  right,  by 
injunction,  to  reduce  it  to  the  extent  of  the  excess  over  his  own  judg- 
ment, would  have  been  perfectly  clear  under  C.  P.  298,  par.  JO. 

Is  plaintiff's  case  to  be  prejudiced  because  he  has  respected  the  legal 
rights  of  defendant  and  the  plain  mandate  of  the  law,  by  issuing  exe- 
cution only  for  the  excess  of  his  judgment  over  that  of  defendant? 

If  plaintiff  were  asking  an  amendment  of  the  judgment  in  his  favor, 
be  would  be  precluded  by  his  voluntary  execution  of  it;  but  as  to  the 
judgment  against  him,  there  is  no  such  acquiescence.  lie  has  simply 
Bubmitted  to  the  effect  which  the  law  gave  to  it  as  provisionally  com- 
pensating his  own  judgment  so  long  as  it  existed  unreversed.  This 
submission  he  could  not  avoid;  it  was  forced  and  not  voluntary;  and 
does  not  constitute  such  voluntary  acquiescence  as  i)recludes  him  from 
.asking  that,  in  our  review  of  that  judgment,  we  should  consider  his 
rights  as  well  as  those  of  defendant. 

The  ci>rrectness  of  plaintiff's  judgment  was  never  questioned  below 
or  in  this  Court.  It  greatly  exceeded  that  of  defendant  in  reconven- 
tion. It  was  not  suspensively  appealed  from;  and  upon  what  princi- 
ple he  could  be  refused  the  riglit  of  executing  it  to  the  extent  of  its 
excess,  is  certainly  not  apparent.  Nor  can  we  see  how  the  exercise  of 
this  plain  right  should  involve  acquiescence  in  the  other  judgment. 

Had  he  applied  to  the  clerk  for  a  writ  of  Ji.  fa,  for  the  whole  amount 
of  Ms  judgment,  and  had  the  clerk  refused  to  issue  it  without  crediting 
the  amount  of  the  concurrent  judgment  against  him,  and  had  he  ap- 
plied to  the  court  for  relief  by  rule  on  the  clerk,  it  is  manifest  that  the 
Msoart  would  have  sustained  the  clerk  and  refused  relief.    This  makes 
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it  clear  tliat,  in  the  execution  issue4l,  lie  exerciaed  his  whole  legal  right 
and  waived  none. 

It  is,  therefore,  ordered  that  our  former  decree  herein  reniaiTi  undis- 
turbed. 

Todd  and  Watkins,  JJ.,  dissent,  and  the  former  reserves  the  right 
to  fde  reasons  hereafier. 


Dj8SKNT1N(V    Ol'INlON. 

Todd,  J.  The  plaintiff  obtained  a  judgment  against  the  defendant 
for  $12,750  subject  to  credits  amounting  to  about  ,^2000,  and  in  the 
same  suit  judgment  was  rendered  in  favor  of  the  defendant  on  a  re- 
conventional  denumd  for  $5400.  The  defendant  took  a  devolutive  ap- 
peal to  this  court,  and  the  plaintiff,  in  his  answer  to  the  appeal  prays 
that  the  judgment  in  reconvention  against  him  be  reversed. 

The  counsel  for  the  defendant  in  this  court  denies  the  right  of 
the  plaintiff  to  demand  the  reversal  of  tlie  judgment  in  favor  of  the 
defendant  or  to  ask  an  amendment  of  the  judgment  in  any  respect  on 
the  ground  that  the  plaintiff  had  acquiesced  in  the  judgment. 

It  further  appears  that  this  alleged  ao<iuiescence  was  based  upon  the 
following  facts : 

Both  plaintiff  and  defendant  obtained  an  order  of  appeal  from  the 
judgment  devolutive  and  suspensive.  Defendant  Wise  alone  perfected 
his  appeal,  the  same  being  devolutive. 

Plaintitf,  a  few  days  after  the  order  of  appeal  was  rendered,  caused 
execution  to  issue,  and  in  the  writ  of  execution  the  amount  of  the  indg- 
ment  of  Wise,  defendant  against  iiini,  for  $5400,  was  credited  on  the 
judgment  in  his  favor  against  Wise,  and  the  writ  issued  for  the  bal- 
ance, and  the  property  specially  mortgaged  tp  secure  the  debt  and 
recognized  in  the  judgment,  was  seized  and  sold,  and  adjudicated  to 
the  plaintiff. 

The  question,  and  the  only  one  now  before  the  court  for  determina- 
tion, is  whether  the  acts  of  the  plaintiff  and  appellee  with  respect  to 
this  judgment,  can  be  held  to  establish  his  acquiescence  in  the  judg- 
ment in  contemplation  of  law,  so  as  to  debar  him  from  seeking  to  re- 
verse it,  or  change  it  in  bis  favor. 

After  a  thorough  consideration  of  the  matter  and  a  close  re-exami- 
nation of  the  authorities  bearing  on  it,  I  am  constrained  to  answer  this 
question  afllirmatively. 

There  were  two  distinct  judgments  rendered  by  the  district  court, 
one  in  favor  of  plaintiff  for  the  amount  of  his  demand,  and  recogniz- 
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ing  the  special  mortgage  securing  it  on  the  mortgaged  property.  The 
otlicr  on  a  claim  in  no  manner  connected  with  tjie  principal  demand, 
and  urged  by  way  of  reconvention. 

Tne  jndgmentin  tlie  principal  demand,  whilst  allowing,  by  its  terms, 
certain  credits  on  tliis  demand,  directs  or  allows  no  credit  for  or  on 
account  of  the  reconventional  demand.  The  judgment  did  not,  there- 
fore, by  its  terms,  require  that  this  credit  for  the  reconventional  de- 
mand, liquidated  by  a  judgment  though  it  was,  should  have  been  in- 
serted or  allowed  in  the  writ  or  indorsed  upon  it. 

In  our  former  decision  the  opinion  expressed  why  this  crediting  the 
one  judgment  upon  the  other  and  causing  execution  to  issue  for  the 
balance  did  not  show  an  acquiescence,  was,  because  such  a  course  was 
not  voluntary,  but  compulsory. 

The  plaintiff  was  not  compelled  to  execute  liis  judgment  at  all;  at 
least,  if  he  desired  to  be  safe  from  any  complication  or  risk,  and  exe- 
<;ate  his  judgment  in  its  entirety,  he  might  have  waited  until  the  de- 
fendant's appeal  was  tried. 

He  might  have  had  execution  issue  on  his  judgment,  giving  only  the 
credits  that  the  judgment  itself  allowed.  It  was  a  distinct,  separate 
and  independent  judgment  from  the  other  on  the  reconventional  de- 
mand ;  and  though  such  execution  might  have  been  met  by  an  injunc- 
tion, yet  such  injunction  could  only  have  aftected  the  execution  of 
plaintiff's  judgment  to  the  amount  of  the  judgment  in  reconvention, 
and  plaintiff  could  thus  have  gotten  the  benefit  of  his  judgment  and 
the  right  to  execute  it  for  the  excess  of  one  judgment  over  the  other, 
without  contributing  any  act  of  his  own  to  accomplish  this  object. 

If  plaintiff  had  gone  forward  and  paid  this  judgment,  and  thus  have 
gotten  it  out  of  his  way,  no  one  <*ould  then  doubt  that  he  had  acqui- 
esced in  ir.  What  he  did  do  was  essentially  equivalent,  to  its  pay- 
ment. By  crediting  it  on  his  judgment  lie  took  it  in  payment 2>ro 
ianto  of  the  judgment.  Two  judgments  stood  against  each  other  for 
different  amounts,  he  took  both  under  his  control,  imputing  one,  so 
far  as  it  went,  to  the  payment  of  the  other. 

I  cannot,  from  any  standpoint,  see  how  this  disposition  of  the  de- 
fendant's judgment  could  be  regarded  in  any  other  light  than  the  vir- 
tual execution  of  the  judgment.  That  when  the  credit  was  given  for 
its  amount,  that  it  was  thereby  extinguished,  and  of  course,  fully  ex- 
ecuted. 

Thus  concluding,  I  am  of  opinion  that  tiie  plaintiff  by  his  acts  lost 
the  right  of  changing  or  amending  the  judgment  in  his  favor  either 
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tliroug])  an  appeal  or  by  prayer  for  an  aiDeudment  in  his  answer  to  the 
appeal. 

1  therefore  dissent  from  the  opini<in  and  decree  of  the  majority  of 
the  court. 

Justice  Watkius  concurs  in  this  opinion. 


No.  9672. 
Wade  R.  Yoing  vs.  Stkphen  Duncan,  et  al. 

This  Coart  has  no  Juiindiction  of  a  anit  iu8ti(ut<Kl  to  bave  an  attorney's  privilege  for  his  fee* 
for  leas  than  |2()00  recognized  on  a  judgment  exceeding  tliat  aam. 

APPEAL  from  the  Ninth  District  Court,  Parish  of  Tensas. 
R.  LewiSy  Judge  ad  hoe. 


Plaintiff  in  propria  persona,  Appellee. 

Kennard,  Howe  d'  Prentiss,  and  Steele  d:  Garrett^  for  Defendant  and 
Appellant : 

1.  The  raatt«r  in  dispute  is  tiie  existence,  intorpn;tatiou  and  efftrt  of  an  alleged  Judgmen- 
in  reconvention  for  $5400,  tbo  right  of  Duncan  to  have  the  rnle.H  of  compensation  applied 
to  it,  and  the  right  of  plaintiff  to  enjoin  with  reference  to  that  Judgment  The  Judg- 
ment is  indivisible ;  the  plaintiff  seelcs  and  has  obtained  an  injunction  with  reference  Xft 
the  whole  of  it,  and  the  consideration  of  the  dispute  leqiiires  a  consideration  of  the 
Judgment  as  a  whole.  The  value  of  the  lights  of  Duucuu  in  the  pi'emises,  which  plain- 
tiff seeks  to  oujoin  and  destroy-,  is  $.'>400;  and  if  tbc  alleged  Judgment  be  considere<l  av 
a  fnnd.  it  is  a  fund  of  S.'>400.    37  Ann.  7  ;  :M  Ann.  201  :  31  Ann.  297 ;  35  Ann  20fi. 

2.  The  opinion  heretofore  rendered  should  be  mainuiined.  for  the  reason  therein  given. 
Both  this  case  and  Xo.  9663  were  before  tbe  ('nnrt  at  the  same  time,  the  counsel  the 
same,  and  an  alleged  Judgment  in  that  the  foundatiou  of  this.  See  Day  vs.  N.  O.  P. 
Hy.  Co.,  37  Ann.  131. 

3.  The  Judgment  in  this  eauso  should  be  revei-Med. 

(a)  An  injunction  cannot  lie  to  restrain  a  creditor  from  compeUHatiug  a  claim  of  his  debtor, 
with  a  claim  of  his  own.  under  the  circunistauces  here  shown.  As  well  might  one  en- 
join the  rising  of  the  sun,  or  enjoin  the  Civil  Code.  The  compensation  acts,  pleno  jure, 
and  even  without  the  knowledge  of  the  debtors,  and  relates  back  to  the  simultaneous 
existence  of  the  debts.  Dig.  16,  3 ;  Larombiere  on  Ob.,  vol.  3,  pp.  616.  618.  No  defend- 
ant could  obey  such  an  injunction,  for  the  compensation  would  take  effect  in  spite  of 
an}'  effort  at  obedience. 
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(b)  The  alleged  .iudccsent  of  $5400,  in  favor  of  WiM  against  Dancan,  never  had  any  exiat- 
ence.  aa  claimed  by  plaintiff.  Tlie  moment  judgment  waa  idven  in  favor  of  Dancan 
against  Wi8e.  for  about  f  17,500,  and  for  Wise  in  reconvention  for  $5400,  the  effect  waa  the 
aamo  as  if  a  balance  had  been  atmck  and  judgment  given  for  Duncan  for  that  balance 
C.  P.  369;  Lev3-  va.  Rooa,  32  Ann.  1029.  Duncan  owed  Wise  nothing,  and  there  waa 
nothing  for  plaintifl  's  claim  to  operate  on. 

(e)  Wise  is  admitted  to  be  inaolvent,  and  to  make  Duncan  pay  his  lavjer  would  be  irra- 
tional and  nojnat.    Illnatrationa  given. 

(d)  The  claim  of  plaintifT  that  he  id  a  third  pertton,  to  whose  prejudice  compensation  cannot 
take  (place,  is  unfounded.  R.  C.  C.  3215;  C.  V.  1298,  prohibit  compensation  only  to  » 
debtor  who  has  become  a  creditor  after  the  right  of  a  third  person  has  attached.  Dun- 
can waa  a  creditor  of  Wise  before  plaintiff  waa  even  employed,  and  had  his  Judgment 
before  or  at  least  at  the  time  of  the  Judgment  in  reconvention .  Duncan  doea  not,  there- 
fore, come  within  either  the  letter  or  the  spirit  of  the  Art  S215. 


On  Rehearing. 

The  opinion  of  die  Court  was  dc^livtreil  by 

Todd,  J.  Further  reflection  lias  Ratisfied  U8  that  thift  case  is  not 
within  our  jurisdiction. 

This  is  a  suit  to  have  recognized  and  enforced  a  privilege  for  $1650 
on  a  certain  judgment  described  in  tlie  pleading. 

It  was  accompanied  by  an  injunction,  taken  out  against  the  judg- 
ment debtor,  to  prevent  him  from  pa^Hng,  compensating  or  in  any 
manner  extinguit*lnng  the  judgment  on  which  the  privilege  was 
claimed.     The  judgment  in  question  exceeds  the  sum  of  $2000. 

If  the  suit  was  simply  to  recover  a  debt  of  $ir)50,  of  course  it  would 
Hot  be  contended  by  any  one  that  such  a  suit  would  be  within  the 
jurisdiction  of  this  court.  The  privilege  claimed  does  not  enlarge  the 
demand,  but  is  exactly  commensurate  with  it,  nor  is  it  affected  by  the 
injunction,  since  it  is  only  invoked  as  a  means  of  the  preservation  and 
enforcement  of  the  privilege.  The  petition  for  its  issuance  contains 
no  demand  for  money  in  the  way  of  damages  or  otherwise  :  nor  does 
it  enjoin  the  party  from  doing  or  omitting  to  do  anything  which  would 
cost  him  a  single  dollar.  As  stated,  it  is  simply  and  purely  a  suit  to 
enforce  a  privilege  on  a  judgment  exceeding  in  amount  the  privilege 
claimed. 

It  does  not  seek  to  alter  or  annul  that  judgment  to  any  extent. 

If  this  were  a  suit  to  enforce  the  vendor's,  lessor's  or  any  other  kind  of 
a  privilege,  though  the  action  might  be  directed  against  property  ten 
or  a  hundred-fold  greater  in  value  than  the  amount  of  the  demand, 
there  could  be  no  possible  pretense   that  the  value  of  the  property 
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could  iuvest  lliis  (M>iiri  with  jurisdiction.  It  iw  not  contended  that 
there  i«  anythin;?  in  the  nature  or  character  of  a  judgment  that  puts 
it  on  a  different  footing  from  other  property.  So  far  as  relates  to  the 
question  as  presented  in  this  case,  the  fact  that  it  is  a  judgment  is  of 
no  significance  whatever.  A  judgment  may  be  the  subject  of  a  privi- 
lege, and  it  may  be  seized  and  sold  to  satisfy  it,  like  any  other  prop- 
erty. 

The  question  of  jurisdiction  here  presented  is  very  anal  ago  us  to 
that  involved  in  a  revocatory  action.  The  creditor  in  such  action  has 
no  privilege  on  the  property  against  which  tlie  action  is  directed^  but 
he  has  something  that  it  is  equivalent  to  it ;  he  asserts  the  right  to  have 
the  sale  of  the  property  revoked  in  order  that  his  debt  may  be  paid 
out  of  it,  and  the  property  declared  subject  to  his  debt.  In  such  an 
action  it  has  been  repeatedly  held  that  the  jurisdiction  of  this  court  is 
not  determined  by  the  value  of  the  ]»roperty,  which  is  sought  to  be 
reached  by  the  creditor,  but  by  the  amount  of  his  demand. 

So  where  as  in  this  instance  a  creditor  is  seeking  to  save  his  debt 
by  fastening  a  privilege  on  property  exceeding  the  value  of  his  debt, 
the  jurisdiction  of  this  court  is  determined  not  by  tlie  value  of  the 
property,  but  by  the  amount  of  the  dsbt  claimed. 

But  as  a  conclusive  test  of  this  matter,  suppose  that  Mr.  Duncan, 
the  defendant  in  the  suit,  either  before  or  after  its  institution  bad 
stepped  forward  and  paid  to  Mr.  Young  the  plaintiff  the  amount  of 
his  demand,  say  $1650,  would  it  not  liave  extinguished  liis  demand  in 
toto,  and  left  surviving  to  him  no  right  or  cause  of  action  whatever 
in  whole  or  in  part  f     There  can  be  but  one  answer  to  this  question. 

It  thus  plainly  appears  that  this  court  has  no  jurisdiction  over  the 
controversy. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  decree  of 
this  court  heretofore  rendered  in  this  cause  be  annulled  and  set  aside, 
and  it  is  now  adjudged  and  decn-t'd  that  tin*  appeal  be  dismissed,  at 
the  cost  of  tiie  appellant. 


Note  of  tho  Kepoi  ter :   In  thin  chho  tliu  uiii;iijal  oi>tuiuu  and  docroo  having  \un:n  ttt.-t  aiiifl  e 
•re,  under  the  rule  of  tbu  Court,  not  rcporiwl. 
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No.  9800. 
Johnson  &  Raxi>oi.ph  v.<.  Arthur  McLaitohlin. 

Th»  case  iuvolvuiH  ouly  qaefltlouH  of  fact,  which  are  examined  and  di'terniiiied  in  accord 
ance  with  the  jndKmcnt  below. 

APPEAL  from  tJi(^  Civil  District  Court  for  tlic  Pan^h  of  Orleans. 
Tissot,  J. 

T,  GUmore  dk  Sons,  for  Plaintiffs  and  Appellees  : 
W.  8,  Benedict,  for  Defendant  and  Appellant : 


The  opinion  of  the  Court  was  delivered  by 

Fennek,  J.  Plaintiffs,  managers  of  a  cotton  press,  entered  into  an 
agreement  with  defendant,  a  drayman,  by  which  the  latter  was  to  haul 
all  cotton  which  plaintiffs  might  have  to  haul  in  or  out  of  the  press, 
during  the  season  of  1884-5,  at  a  rate  of  twenty-four  cents  per  bale, 
namely,  eleven  cents  per  bale  inward  and  thirteen  cents  per  bale  out- 
ward. As  defendant,  however,  was  a  member  of  a  labor  organization, 
known  as  the  Dray  melius  Association,  which  assumed  to  regulate  the 
charges  of  its  members,  and  had  fixed  the  rates  at  twenty-eight  cents 
per  bale,  or  thirteen  cents  for  inward  and  fifteen  cents  for  outward 
hauling,  the  agreement  was,  at  his  request,  divided  into  two  separate 
written  contracts,  viz :  ('ontract  A,  intended  for  exiiibition  to  the  asso- 
ciation, by  which  plaintiffs  were  to  pay  for  the  hauling  at  the  rates  of 
thirteen  cents  inward  and  fifteen  cents  outward  ;  and  contract  B,  by 
which  defendant  obligated  himself  to  pay  to  plaintiffs  four  cents  per 
bale  on  all  cotton  hauled  by  him. 

Plaintiffs  bring  this  suit  to  recover  $;i*325  18,  alleged  to  be  due  on 
the  last-mentioned  contract. 

Defendant  admits  the  contract,  does  not  contest  the  correctness  of 
the  account  according  to  the  contract,  and  makes  no  jiretense  of  pay- 
ment j  but  avers  that,  sliortly  after  its  date,  the  plaintiffs  agreed  with 
him  to  cancel  and  annul  the  contract  B ;  and  that,  thereafter,  the 
hauling  was  done  and  paid  for  exclusively  according  to  the  terms  of 
con  ti  act  A. 

Upon  this  defense  the  testimony  of  the  parties  is  widely  divergent. 
Both  agree  that  shortly  after  the  hauling  began,  the  Draymen's  As- 
sociation passed  a  resolution  requiring  each  member  to  go  before  a 
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notary  and  make  an  affidavit  tliat  be  receives  full  tariff  rates,  and  a 
committee  was  appointed  to  caiTy  the  resolution  into  effect.  Althougli 
the  resolution  itself  does  not  so  state,  defendant  says  that  he  was  re- 
quired to  swear  that  he  received  full  tariff  rates,  witliout  rebate. 

In  this  dilemma,  he  appealed  for  relief  to  plaintiff*.  Here  the 
divergence  begins.  Defendant  swears  that  plaintiffs  then  agreed  to- 
cancel  and  annul  contract  B.  Plaintiffs  swear  that,  to  accommodate 
defendant,  and  to  enable  him  to  placate  his  conscience  in  the  matter 
of  the  affidavit,  they  agreed  to  pay  him  in  full,  according  to  the  con- 
tract A,  for  the  hauling  as  it  was  done  through  the  season,  without  de- 
ducting the  rebate,  and  that  after  the  season  was  over,  and  the  con- 
tract ended,  defendant  would  then  pay  them  the  whole  amount  due 
under  contract  B. 

Plaintiffs'  theory  is  supported  : 

1st.     By  the  decided  preponderance  of  the  oral  teKtimouy. 

2d.     By  their  retention  and  production  of  the  written  contract  B,. 

which,  if  defendant's  theory  were  correct,  should  have  been  canceled 
or  destroyed. 

8d.  By  the  absence  of  any  consideration  to  induce  plaintiffs  to  fore- 
go so  substantial  an  advantage,  secured  by  a  positive  contract  with  a 
responsible  man,  and  by  the  maxim,  "  nemo  facile  prcesumitur  donare.^^ 

4th.  •  By  thi»  fact  that  when,  at  the  end  of  the  contract,  plaintiffs 
presented  their  account,  and  demanded  payment,  defendant's  answer 
in  writing,  set  up  no  such  defense,  but  assigned  other  reasons  for  not 
complying  with  the  demand. 

5th.  By  the  fact  that  the  learned  district  judge,  who  saw  and  heard 
the  witnesses,  found  in  favor  of  plaintiffs. 

Under  such  conditions  we  have  no  hesitation  in  holding  that  the  de- 
fense made  is  not  sustained. 

Judgment  affirmed. 


r39 '  «0 

111*  8W.  No.  9776. 

BkKTUANO  SaLOY  vs.  HiBEKNIA  NATIONAL  BaNK. 

1.  A  bank  ii?hich  has  received  from  a  depositor,  aH  collateral  security  for  an  ivccount  tberiy 
overdrawn,  or  which  may  be  overdrawn  Bubseqaently,  certain  c«rtifir4iTeA  or  bonds  pay- 
able to  bearer  at  a  fainro  day  for  value,  i^  entitled  to  hold  the  same  as  againot  on«> 
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claiming  ownci-nbip  thereof  and  alle^ng  that  one  whom  he  had  constituted  the  dopositary 
of  aame  had  miaappropilatod  them— uule««  the  claimant  sbaU  allef;e  and  prove  that  the 
bank's  acquisition  was  malajide. 
S.  A  yemlor  of  real  estate  that  is  charged  with  a  general  mortgage,  who  deposits  with  the 
notary  passing  the  title,  a  sum  of  money  or  valuable  securities  aa  a  guarantee  that  he 
will  procure  the  erasure  of  same,  incurs  the  i-isk  of  the  deposit. 

APPEAL  from  tlie  Civil  District  Court  for  tlie  Parish  of  Orleans. 
Lazarus,  J. 


Robt.  Mott  for  PLiintiif  and  Appellant. 

T.  Gilmored:  Sons  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  It  is  the  object  of  this  suit  to  recover  the  possession 
of  certain  bonds  of  the  cit^*  of  New  Orleans,  known  as  certificate  bonds 
issued  under  Act  58  of  1882 — two  being  of  the  denuniiuation  of  $1000 
each  and  ten  of  $50  each,  and  all  of  the  aggregate  amount  of  $2500 — 
of  wiiich  plaintiff  claims  the  ownership. 

He  claims  that  on  the  Ist  of  October,  1885,  he  executed  a  title  to  a 
certain  piece  of  immovable  property  described,  to  Mrs.  Magioni,  before 
William  J.  Castell,  a  notary  public  of  the  city  of  New  Orleans,  which 
was  subject  to  a  general  mortgage,  the  erasure  of  which  he  obliged 
himself  to  the  vendee  to  j)rocure,  and  to  guarantee  the  performance  of 
this  contract,  he  deposited  the  aforesaid  bonds  with  the  notary,  until 
he  should  produce  evidence  of  the  cancellation  of  the  mortgage. 

For  these  bonds  a  receipt  was  executt^d  on  the  Ist  of  October,  1885, 
by  W.  J.  ('astell,  notary,  j)er  Jas.  J.  Woulfe,  expressing  the  purpose 
thereof  as  above  set  forth. 

On  the  1st  of  January,  188(>,  plaintiff  called  for  the  bonds,  but  they 
were  not  to  be  found  among  the  papers  of  Castell,  who  had  in  the 
mean  time  died  ;  but  upon  enquiry  they  were  ascertaiiied  to  be  in  de- 
fendant's possession. 

In  its  answer  the  bank  says  that  it  is  holder  and  pledgee  of  the 
twelve  certificates  or  bonds  which  it  received  from  William  J.  Castell 
as  ccdlateral  security  for  moneys  advanced  and  to  be  advanced  to  him, 
and  to  be  applied  to  same,  and  to  cover  any  balance  that  might  remain 
due  to  the  bank  on  the  account  of  Castell. 

It  also  represents  that,  at  the  time  of  Castell's  death,  he  was  in- 
debted to  the  bank  in  a  balance  of  $4,913.25,  w^hich  is  still  due  and 
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owing,  and  for  wliirh  tlie  said  certificates  or  ttonds  stand  pledged;  and 
that  dofendaut  in  a  holder  of  them  in  good  faith,  for  a  valuable  consid- 
eration, before  maturity,  and  that  same  are  payable  to  bearer  and 
negotiable  antl  transferable  by  delivery  only  and  without  indorsement. 

Defendant  claims  that  on  the  30th  of  September,  1885,  Castell  waa 
duly  notiti<'d  tliat  his  account  was  overdrawn,  and  three  days  there- 
after he  pledged  the  bonds  to  the  bank  to  cover  his  account,  as  well 
as  the  amount  of  his  overdraft  as  any  future  overdrafc  that  might 
occur. 

Plaintift's  counsel  admits  in  brief  that  "  the  testiuiDuy  of  Mr.  Pal- 
frey is  clear  to  the  point  that  the  dei)osit  of  tlw.  bonds  was  made  to 
cover  the  overdraft,  and  Mr.  Woulfe's  statement  was  made  regardless 
of  the  facts,"  etc.  Also  that  **  the  bank  afterwards  continued  to  allow 
Mr.  Castell  to  further  overdraw  his  account,  fiir  in  excess  of  the  value 
of  the  bonds;  ami  he  was  overdrawn  when  he  died  in  the  sum  of 
$4,91:^.25,"  the  exact  sum  claimed  by  defendant. 

On  this  statement  of  facts,  the  sole  question  presented  for  consider- 
ation is  whether  the  certificates  were  pledged  to  the  bank  "  in  the 
ordinary  course  of  businCrtS,"  or  "  under  sucli  circumstances  as  should 
have*  put  the  bank  upon  inquiry." 

The  plaintiff  argues  to  the  effect  tliat  the  bank  transacted  with  the 
notary  as  a  quaiti  officer  of  that  institution,  whose  conduct  was  such  aa 
to  have  inspired  doubt  of  the  transaction,  and  the  same  was  ont  of  the 
usual  course  of  trade,  "the  holder  being  neither  a  broker,  a  dealer  in 
securities,  or  a  merchant  covering  an  account."  He  insists  that,  as  Mr. 
Castell  was  the  notary  of  the  bank,  and  a  creditor  thereof  for  profes- 
sional services,  he  was  "a  quasi  officer"  thereof,  and  hence— infereu- 
tially — notice  of  the  illegality  of  the  transaction  was  sufficiently  brought 
home  to  defendant  to  have  put  it  on  inquiry. 

This  argument  is  untenable.  There  is  nothing  in  the  record  to  es- 
tablish tliat  proposition.  The  fact  that  Mr.  Castell  was  usually  em- 
ployed by  defendant  to  perform  certain  services  as  notary,  in  the  course 
of  its  business,  does  not  constitute  him  a  quasi  officer  of  the  bank. 

The  evidence  satisfies  us  that  Mr.  Castell's  account  was,  on  the  30tli 
of  September,  1885,  overdrawn  for  more  than  .'?25()(),  the  amount  of 
the  certificates  deposited  on  the  4th  of  October  following. 

Subsetjueutly  his  account  was  diminished  by  deposits  and  increased 
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by  checks,  alternately,  iiutil,  at  his  death,  he  was  indebted  to  the  bank 
in  excess  of  $4000— more  than  sufficient  to  consume  the  deposit. 

In  Brown  vs.  Schmidt,  7  Ann.  349,  it  was  held  tbat  ''the  purchaser 
of  property  who,  without  authority,  pays  the  price  into  the  hands  of 
the  notaiy,  incurs  the  risk  of  the  deposit,"  and  if  the  notary  embezzle 
the  money  the  purchaser  must  sustain  the  loss. 

In  Arhy  vs.  Ducatel,  18  Ann.  470,  the  Court  said:  **The  law  has  not 
made  it  the  official  duty  of  a  notary  to  receive  money  to  erase  mort- 
gages."   20  Ann.  78,  Monrose  vs.  Hrocard. 

In  Givanovich  vs.  Citizens'  Hank,  26  Ann.  15,  the  Court  held  that 
Ducros  was  indebted  to  the  bank  when  the  notes  were  placed  in  its 
possession  as  collateral  security  therefor^  and  that  the  bank  had  the 
right  to  thus  receive  them.  That  Dncroa  was  lawfully  in  possession  of 
them,  and,  as  to  third  persons,  the  owner  of  them;  and  could  dispose; 
of  them  at  pleasure. 

The  responsibility  was  from  Ducros  to  his  principal,  and  not  from 
the  bank  to  plaintiff. 

That  case  involves  a  like  principle  to  the  one  under  discussion  here. 

In  Fairfax  vs.  Beer,  37  Ann.  821,  this  Court  held  that  "the  transferee 
for  value,  of  negotiable  securities  not  due,  from  the  possessor  and  ap- 
parent ow^ner,  gets  a  title  wliich  cannot  be  defeated  without  proof  of 
acttuil  or  constructive  notice  of  the  imperfect  title  of  tlie  transferor, 
amounting  to  mala  fides. ''^ 

The  burden  of  proof  was  on  the  plaintiff  to  establish  such  actual  or 
constructive  notice  to  defendant  of  Castell's  imperfect  title  to  the  cer- 
tificates in  question. 

The  legal  presumption  is  that  the  holder  of  a  negotiable  instrument 
has  acquired  it  without  notice  of  anything  to  impeach  his  title. 

In  CoUens  vs.  Gilbert,  94  N.  S.  753,  the  Supreme  Court  held  that 
"the  title  of  a  bona  fide  holder  for  value,  of  an  accepted  draft  indorsed 
in  blank,  is  not  affected  by  the  fact  that  the  party  from  whom  he  re- 
ceived it,  before  its  maturity,  had  possession  of  it  for  certain  purposes 
and  misappropriated  it."  Shaw  vs.  Railroad  Company,  101  U.  S.  563; 
Brown  vs.  Sheppard,  95  U.  S.  481. 

There  is  no  evidence  in  the  record  that  impeaches  the  good  faith  of 
the  defendant.    We  think  the  judgment  appealed  from  is  correct. 


Judgment  affirmed. 


U  SUPREME  COURT  OF  LOUISIANA. 


4b  J&l\ 

f'39  94! 

113    868 


Mercier  et  al.  vs.  Haruan. 

No.  9794, 
J.  G.  Mekcikk  et  al.  vs.  Patrk  k  Haunan. 

The  beet  evidence  ninst  be  prodnced. 

A  copy  of  a  copy  is  not  admissible  in  evidence  unless  the  original  is  alleged  and  proven  to  bo 

lost,  and  that  a  copy  thereof  cannot  be  obtaint-d.    C.  C.  3*268,  2SG9,  3370,  3379.  3380  ;  6  N. 

S.  308;  3  Ann.  998;  6  Ann.  6t3;  7  N.  S.  550;  5  N.  S.  175;  13  L.  5J6. 

APPEAL  from  the  Civil  District  Court  for  tlie  Pariah  of  Orleuim. 
Righior,  J. 

James  Timony  i&  F.  Michinard  for  Plaintiff  and  Appellee. 
Jos.  H.  dt  J.  Z.  Spearing,  for  Defendant  and  Appellant : 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  plaintiffs  sue  to  recover  certain  immovable  property 
described  in  their  petition,  and  to  annul  a  tax  title  of  the  same,  made 
to  the  defendant  in  possession. 

The  plaintiffs  claimed  to  be  owners  of  the  property  by  inheritance 
from  their  mother,  Henrietta  Antoinette  Corinne  Smith,  wife  of  Dr. 
Armand  Mercier.  Thej'  deny  that  Dr.  Mercier  ever  owned  the  prop- 
erty, though  the  same  was  assessed  in  his  name,  but  aver  that  it 
•belonged  to  Mrs.  Mercier,  and  was  donated  to  her  by  her  mother 
at  her  mariiage,  in  1837,  and  constituted  a  part  of  her  dotal  effects 
under  her  marriage  contract,  passed  in  said  year,  before  two  notiiries, 
in  Paris,  France,  where  the  marriage  was  celebrated. 

There  was  no  motion  tiled  to  dismiss  the  appeal,  but  the  counsel  for 
plaintiffs'  counsel  suggest,  in  their  brief,  that  this  court  is  without 
jurisdiction  ratione  materice,  alleging  that  the  value  of  the  property  is 
below  the  jurisdictional  amount. 

The  plaintiffs,  in  their  petition,  allege  the  property  to   be  worth, 
over  $2100.     The  defendant,  in  his  answer,  alleges  its  value  at  $3000, 
and  in  this  court  has  filed  his  altidavit  asserting  its  value  at  said  sum 
The  evidence  in  the  record  shows  it  was  assessed  at  from  $4000  to 
$4500  in  different  years. 

The  amount  of  its  adjudication  at  the  tax  sale  is  no  test  of  its  actual 
Talue  in  the  face  of  the  above.    We  have  jurisdiction  of  the  cause. 

On  the  trial  the  plaintiffs,  to  prove  their  ownership  of  the  property 
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in  dispute  offered  in  evidence  an  abstract  from  the  records  of  the 
office  of  the  Recorder  of  Mortgages  of  New  Orleans,  which  purported 
to  be  the  record  of  a  copy  of  the  marriage  contract  referred  to,  nnder 
which  the  mother  of  the  plaintiffs  acquired  title  to  the  property  in 
controversy. 

The  admission  of  this  record  was  objected  to,  subtantially,  on  the 
ground  that  it  was  not  the  best  evidence,  that  it  was  bat  a  copy  of  a 
copy,  and  offered  without  averment  or  proof  of  the  loss  or  destruc- 
tion of  the  original  act  or  the  copy  thereof,  purporting  to  be  recorded 
and  without  proof  or  allegation  that  anotlier  copy  of  tlie  original 
could  not  be  obtained. 

This  objection  was  overruled,  and  the  record  admitted,  to  which  ex- 
ception was  made  and  noted. 

The  judge  erred  in  his  ruling.  The  objection  embodied  an  elemen- 
tary principle  found  in  every  work  on  evidence,  and  so  completely 
consecrated  by  established  jurisprudence  as  to  dispense  with  any 
citation  of  authorities  to  support  it. 

This  appears  to  be  the  sole  evidence  of  the  plaintiffs^  title  to  the 
property  to  be  found  in  the  record. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court,  which  was  in  plaintiffs'  favor,  be  annulled,  avoided 
and  reversed,  and  that  the  suit  be  dismissed  as  of  non-suit,  at  plain- 
tiffs' cost  in  both  courts. 


No.  9792. 
New  Orleans  Cotton  Exchange  vs.  Board  of  Assessors  et  al. 

Proof  that  there  has  been  a  decrease  in  the  valuea  cf  buildings  in  the  immediate  vicinity  of 
that,  whose  asseaament  is  soaght  to  be  reduced  by  sait,  and  also  a  dimination  in  the 
rents  of  sach  property  in  the  same  locality,  and  proof  likewise  of  extravaf^ance  in  the 
constnictioD  of  the  building,  ao  that  such  cost  is  not  a  proper  test  of  its  value  when  as- 
aessedf  will  Justify  a  reduction  of  the  assessment. 
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APPEAL  from  the  Civil  District  Court  for  the  Purish  of  Orleans. 
Houston,  J. 


Bayne  &  Dendgre  for  Plaiiitill"  and  Aj^nellee. 

M.  J.  Cunniugftam^  Attorney  General,  W.  If.  Rogers,  City  Attorney, 
Wynne  Rogers  and  James  Mo'ise  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  object  of  this  suit  wa8  to  effeet  a  reduction  of  the 
assessment  on  the  Cotton  Exchange  building  in  this  city.  The  assess- 
ment complained  of  is  that  of  18.S5. 

F'roni  a  judgment  of  the  district  court  reducing  the  assessment  from 
$800,000  to  $200,000,  the  State  and  city  of  New  Orleans  have  appealed. 

A  similar  case  was  before  ns  last  year  touching  the  assessment  of 
the  same  property  for  the  year  1884,  reported  in  37  Ann.  423.  In  that 
case  the  court  declined  to  reduce  the  assessment.  Among  the  reasons 
expretised  for  tlie  conclusion  then  reached  were,  substantially,  that 
there  was  no  proof  that  the  cost  for  the  construction  of  the  building 
was  '*  particularly  extravagant,  none  that  tlie  property  had  deteriorated 
in  value,  or  that  the  owner  would  sell  it  for  an  amount  less  than  its 
cost." 

In  the  instant  case  the  omission  of  proof  in  the  respects  mentioned, 
aiul  so  essential  to  anything  like  a  correct  estimate  of  the  value  of  the 
property  has  been  abundantly  supplied. 

We  have  the  testimony  in  the  record  of  auctioneers  and  r<'al  estate 
agents  and  of  the  owners  of  real  estate  in  the  immediate  vicinity  of  the 
Cotton  Exchange,  that  there  has  been  a  steady  decline  in  the  values  of 
property  in  that  locality  of  more  than  25  per  cent,  and  a  still  greater 
decline  in  the  rents  of  property;  and  in  addition  to  this  it  is  shown 
that  since  the  assessment  of  1884,  that  there  has  been  a  depreciation 
in  the  stock  of  the  company  of  at  least  one  hundred  per  cent. 

It  was  also  satisfactorily  proved  that  there  had  been  unnecessary 
extravagance  in  the  construction  of  the  building,  and  that,  therefore, 
its  coat  was  no  proper  test  of  its  present  actual  value. 

These  considerations  lead  us  to  the  conclusion  that,  upon  the  whole, 
there  is  no  reason  or  just  cause  to  disturb  the  judgment  of  the  court  of 
the  first  instance  -which  reduced  the  assessment  to  $200,000  as  before 
stated,  and  that  judgment  is  therefore  affirmed  with  costs. 
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No.  9847. 
The  Statr  ex  rel.  Mrs.  Hirsch,  wife,  vs.  The  Judc^e  of  the 
Nineteenth   Judicial   District,    ani>    the  Justice   of   the 
Peace  for  the  Sixth  Ward,  Parish  of  St.  Mary. 

The  SapretniB  Coart,  under  Article  90  of  the  ConstUntlon,  bM  exdutive  control  and  general 
flopervfaion  over  all  inferior  coacts.  It  along  can  iaane  the  remedial  writs  mentioned  in 
that  article. 

Other  appellate  courte  may  Issne  similar  writs,  bat  only  in  aid  of  their  appellate  Jnris- 
diction. 

A  prohibition  issued  otherwise  by  a  district  oonrt  to  a'Justioe  of  the  peace,  is  an  absolnte 
nnllity.  It  ought  to  have  been  Ignored  and  the  Justice  ought  to  have  proceeded,  not- 
withstanding. 

A  wandMMu  cannot  issue  to  a  Justice  who  is  willing  to  proceed,  but  who  thinks  himself  pre- 
▼ented  by  superior  authority  from  doing  so.  The  prohibition  having  been  annulled,  the 
Justice  must  proceed  with  the  case.  ^ 

A    PPLICATION  for  Prohibition,  Mandamus  and  Certiorari. 


B.  F.  Winchester  for  the  Relatrix. 
P.  H,  Mentz  for  the  Respondents. 
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The  opinion  of  the  Court  was  delivered  by 

Brkmudez,  C.  J.  This  is  a  proceeding  against  a  district  judge  and 
a  justice  of  the  peace,  charging  the  former  with  usurpation  of  author- 
ity and  the  latter  with  denial  of  justice. 

Tiie  relatrix  complains  that  the  district  judge  has  issued  a  prohibi- 
tion, forbidding  the  justice  from  trying  a  suit  instituted  before  him,  by 
her,  the  object  of  which  was  to  prevent  a  third  party  from  taking  pos- 
session of  a  house  of  which  she  claims  to  be  the  owner. 

She  further  complains  that  she  has  called  upon  said  justice  to  pro- 
ceed with  the  trial  of  said  suit;  but  that  he  declined  to  do  so,  in  con- 
sequence of  the  prohibition  issued  against  him. 

The  relatrix  charges  that  said  district  judge  had  no  jurisdiction  to 
issue  the  prohibition ;  that  it  was  not  binding  on  the  justice,  who  ought 
to  be  ordered  to  proceed  to  determine  her  case. 

She  accordingly  prays  for  a  certiorari  to  test  the  validity  of  the  pro- 
ceedings thus  had,  that  those  had  before  the  district  court  be  annulled 
and  the  said  court  prohibited  from  interfering  with  the  justice,  and  that 
the  latter  be  commanded  to  try  her  suit. 

The  facts  do  not  appear  to  be  disputed  by  the  respondents. 

The  district  judge  in  his  answer  admits  them.  He  insists  that  the 
justice  had  no  jurisdiction  and  that  he  accordingly  was  right  in  issuing 
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the  prohibitioD.    The  justice  in  his  return  pleads  the  prohibition  in 
jastification  of  bis  conduct. 
The  questions  are  of  law  only. 

Article  90  of  the  present  Constitution  vests  this  Court  with  control 
and  general  supervision  over  all  inferior  courts,  and  with  power  t<i 
issue  writ«  of  eertiiyrarij  prohibition,  mandamus,  quo  warranto  and  other 
remedial  writs. 

The  Constitution  does  not  confer  similar  supervisory  jurifidiction 
on  any  other  court,  whether  it  be  a  district  court  or  a  circuit  court  ; 
although  it  vests  the  other  appellate  courts  with  the  power  to  issue 
like  writs  in  aid  of  their  appellate  jurisdiction. 

Those  courts  have  therefore  no  power  to  issue  any  of  tlio.sc  writs, 
when  not  in  aid  of  their  appellate  jurisdiction. 

In  a  case  in  which  a  certiorari  had  been  asked,  the  city  judge  pleaded 
to  our  jurisdiction,  asserting  that  he  was  amenable  only  to  the  district 
court,  to  which  appeals  from  his  judgments  could  be  taken. 

We  there  held,  in  a  considered  opinion,  that  this  Court  has  exclusive 
control  and  general  supervision  over  all  inferior  courts,  and  that  it 
alone  can  issue  to  such  courts  the  remedial  writs  mentioned  in  Art.  90, 
whether  in  appealable  or  unappealable  cases.  See  State  ex  rel.  Gas 
Light  Co.  vs.  Judge,  37  Ann.  286. 

This  view  of  the  case  dispenses  us  from  passing  on  the  question  of 
lack  of  jurisdiction  in  the  justice's  court.  Its  incompetency  could  not 
vest  the  disti'ict  coutt  with  a  power  denied  it  by  the  Constitution. 

As  the  district  court  had  no  power  to  issue  the  prohibition,  the  jus- 
tice was  not  bound  to  respect  it.  He  ought  to  have  ignored  it  and 
proceeded  with  the  case.  His  transgression  could  not  have  been  pun- 
ished. State  ex  rel.  Liversey  vs.  Judge,  34  Ann.  741  (746,  VI.),  and  au- 
thorities cited. 

This  does  not,  however,  justify  a  mandamue  to  the  justice.  The 
record  shows  tliat  he  overruled  an  exception  to  his  jurisdiction  and 
that,  far  from  refusing  to  proceed  with  the  case,  he  would  have  tried 
it  unless  for  the  prohibition,  and  that  he  is  ready  to  hear  and  deter- 
mine it. 

There  can  be  no  doubt  that  the  prohibition  being  declared  a  nullity, 
and  having  thus  ceased  to  be  an  impediment  in  his  way,  and  his  ti*emor 
of  martyrdom  and  incarceration  being  placated,  he  will  try  the  case. 
It  is  not  until  he  shall  have  refused  to  proceed  that  the  writ  can  be 
soiiglit. 

It  is  therefore  ordered  that  the  prohibition  issued  by  the  District 
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Coart  for  the  19th  Jadidal  District,  for  the  parish  of  St.  Mary,  be  an- 
nulled to  all  ends  and  purposes,  and  that  said  court  be  prohibited  from 
issuing  auy  other  similar  writ  to  the  justice  of  the  peace  for  the  sixth 
ward  of  said  parish ;  and. 

It  is  further  ordered  that  the  application  for  a  mt$ndam/u9  against  said 
justice  be  dismissed. 


No.  9850. 

The  State  kx  Uel.  Mrs.  Anne  Huyghe  vs.  F.  A.  Monroe,  Jdi>«e 

Division  C,  Civil  District  Coi^rt,  Parish  of  Orleans. 

The  oondact  of  a  district  Judge  who  eqjoins  ua  ezecatton  predicated  on  a  Judgment  •£  the 
i^Qpreme  Court,  on  the  ground,  as  alleged,  that  Mid  Judgment,  from  its  terms  and  under 
rentiictions  placed  by  the  court  which  rendered  it,  is  not  yet  executory,  is  not  amenable 
to  the  charge  that  the  inferior  Judge  refuses  obedience  to  the  mandate  of  the  superior 
court. 

It  in  competent  for  the  district  lodge  to  consider  such  an  allegation,  and  to  act  according  to 
his  construction  of  the  true  meaning  of  the  Judgment.  His  course  will  not  be  inter- 
fered with  by  mandamus. 

A    PPLICATION  for  Mandamus. 


Alfred  Ooldthwaitej  for  the  Relatriz. 

Bayne   d  I>enegre  and    Braughn,   Buck  d'  Dinkelsjnel,  for  the  Re- 
spoudent. 


The  opinion  of  the  Court  was  delivered  by 

PocHfi,  J  .  The  compaint  of  relatriz  is  tliat  the  respondent  judge 
has  illegally  issued  an  iivjunctiou  restraining  the  execution  of  the 
judgment  rendered  in  her  favor  by  this  court  in  the  case  entitled 
Huyghe  vs.  Brinkman,  reported  in  the  37th  Annual  RepoiiA,  p.  240, 
and  she  invokes,  at  our  hands,  a  writ  of  mandamus,  intended  to  coerce 
the  respondent  to  rescind  his  order  of  injunction. 

The  district  judge  returns  that  in  his  opinion,  and  under  his  con- 
struction of  the  various  dAeta  and  decrees  of  this  court  in  the  premises, 
the  judgment  enjoined  was  not  intended  by  the  court  to  be  executory 
at  the  present  stage  of  the  litigation  between  the  parties,  independ- 
ently of  the  ultimate  abjudication  of  Brinkman^s  alleged  good  faith, 
which,  under  the  law,  and  in  accordance  with  our  decree,  was  the  con- 
dition precedent  of  his  right  of  recovering  moneys  disbursed  by  him 
for  taxes  and  improvements  on  the  property  in  suit,  and  that  therefore 
lie  deemed  it  his  duty  in  equity  and  good  conscience  to  enjoin  the  exe- 
cution sued  out  by  relatrix,  with  u  view  to  consolidate  all  questions 
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iDcident  to^  and  depending  upon,  the  fundamental  question  of  title 
and  good  faith ,  which  is  now  pending  in  a  proper  proceeding,  between 
those  parties. 

Our  examination  of  the  record,  and  a  mature  consideration  of  the 
status  of  the  litigation,  have  failed  to  show  that  the  respondent  has 
committed  an  error  which  would  justify  our  interference  by  mandamus, 
as  suggested  by  the.  relatrix. 

Our  conclusions  in  the  case  of  the  37th  Annual  were  that  the  nature 
of  the  action  was  possessory }  that  plaintiff  in  that  case,  relatrix  here, 
was  entitled  to  rents  during  the  time  that  she  had  remained  ejected  sit 
the  instance  of  Brinkman,  and  that  if  the  adverse  possession  of  the 
latter  had  been  in  good  faith,  he  was  entitled  to  recover  his  taxes  and 
"  whatever  else  he  could  properly  plead  in  offset  to  the  plaintiffs 
claim  for  rent."    Hence  we  entered  the  following  decree  : 

•*  It  is  therefore  ordered  and  decreed  that  the  judgment  of  the  lower 
court  is  reversed,  and  that  the  plaintiff  now  have  judgment  for  the 
possession  of  the  premises  described  in  her  petition,  and  for  thirty 
dollars  a  month  rent  of  same,  from  November  2,  1878,  with  five  per 
centum  interest  from  the  expiration  of  each  month,  and  costs  of  both 
courts,  and  that  the  case  be  remanded  to  receive  proof  of  the  matters 
above  indicated,  and  counter- proof  of  the  same  for  judgment  thereon." 

The  matters  ^'  above  indicated  "  were  the  alleged  good  faith  of  the 
defendant  Brinkman,  and,  as  depending  thereon,  the  amounts  which 
he  had  disbursed  for  taxes  and  for  necessary  repairs,  including  his 
right  to  offset  such  amounts,  if  legally  due,  against  the  claim,  judi- 
cially recognized,  of  plaintiff  for  rent. 

The  right  of  plaintiff  to  execute  the  moneyed  judgment  therein  ren- 
dered in  her  favor  was  subordinated  to,  and  made  to  depend  upon  the 
contemplated  judicial  determination  of  the  matters  *^  above  indicated," 
and  which  were  to  that  end  referred  to  the  investigation  of  the  lower 
court. 

It  is  not  even  pretended  that  the  judgment  was  at  that  juncture  ex- 
ecutory ;  the  very  reverse  is  apparent  from  the  inaction  of  relatrix, 
who  did  not  call  for  an  execution  for  more  than  eighteen  months 
thereafter. 

Now,  has  anything  since  transpired  to  legally  vest  it  with  that  char- 
acter ? 

The  record  contains  no  proceeding  which  supplies  an  affirmative  an- 
swer. 

Under  our  order,  the  district  judge  tried  the  question  of  Brinkman^s 
good  faith  j  he  decided  it  in  his  favor,  and  gave  him  a  judgment  for 
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$1900,  as  an  ofbet  pro  tanto  to  the  amount  allowed  by  our  judgment  to 
Mrs.  Hnjgbe  on  her  claim  for  rent. 

On  appeal,  we  reversed  this  judgment,  not  because  Brinkman  had 
failed,  under  the  evidence,  to  make  out  his  case  of  good  faith  and  of 
the  amounts  of  his  disbursements ;  but  because  the  nature  of  his  al- 
leged good  faith  necessarily  involved  a  decision  of  the  validity  of  his 
title  to  the  property  in  suit,  and  because  such  a  question  could  not  be 
jnilic-mlly  discussed  in  a  possessory  action. 

Hence,  we  expressly  reversed  all  his  rights  in  the  premises  for  ad- 
jndicntion  in  a  proper  proceeding,  which  we  indicated  in  the  opinion, 
and  wliicli  is  naturally  suggested,  as  the  petitory  action. 

It,  therefore,  appears  that  thus  far,  only  two  matters  in  this  appar- 
4M)rl3'  interminable  litigation,  have  been  judicially  set  at  rest,  and 
these  are : 

Ist.    Mrs.  Hnyghe's  right  of  possession  of  the  premises,  and 

2d.  Her  right  to  recover  rent  at  $30  a  month  from  November  2, 
1878,  up  to  the  time  at  which  she  was  restored  to  possession. 

But  nothing  more  is  as  yet  judicially  certain. 

Now  we  are  informed  that  the  action  which  we  have  indicated  is 
pending  in  the  district  court,  and  to  that  suit  all  matters  have  been 
relegated,  including  the  right  of  relatrix  to  execute  her  judgment,  sub- 
ject or  not,  as  the  case  may  be,  to  an  oflPset  on  the  part  of  Brinkman. 

In  our  last  decree  we  said,  in  reference  to  that  matter :  ''  A  judg- 
ment in  such  an  action  will  take  up  the  whole  series  of  adverse  claims, 
of  title,  of  rents  and  revenues,  and  the  incidental  right  of  compensa- 
tion for  alleged  necessary  disbursements.''  That  language  and  other 
utterances,  in  our  opinion,  have,  it  seems  to  us,  been  correctly  con- 
strued by  the  respondent  judge. 

Relatrix  lays  great  stress  on  our  supplemental  opinion  and  decree, 
in  which  we  refused  to  entertain  Brinkman's  application  for  an  order 
partially  suspending  the  execution  of  the  judgment  for  rent  in  her 
favor. 

The  pleadings  before  us  did  not  present  or  even  remotely  involve 
the  question  of  the  character  of  the  judgment,  as  to  whether  it  was 
executory  or  not,  hence  we  were  powerless  to  dispose  of  such  an  issue 
at  that  time. 

We  said  then,  and  we  repeat  now,  that  as  a  judgment  it  was  dnal, 
and  that  it  was  the  property  of  Mrs.  Huyghe,  and  as  such,  beyond  our 
control  or  that  of  any  other  tribunal. 

The  practical  meaning  of  Brinkman's  application,  which  we  dis- 
countenanced, was  a  movement  for  an  injunction  without  affidavit  or 
bond  and  without  an  issue. 
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Bat  in  the  present  proceeding,  the  pivotal  question  involves  that 
very  point,  and  it  was  competent  for  the  district  judge  in  an  injunc- 
tion proceeding  to  consider  the  allegation  that,  under  the  restrictions 
placed  thereon  by  the  court  which  rendered  it,  the  execution  of  the 
judgment  depended  upon  future  contingencies— and  that  is  precisely 
the  question  which  the  present  application  places  before  us,  in  regular 
injunction  proceedings. 

We  have  noted  the  reliance  of  counsel  for  relatrix  on  that  line  of 
authorities  which  define  the  duties  of  inferior  courts  in  dealing  with 
mandates  of  their  superiors  referred  or  returned  to  them  for  execution. 
Hut  this  is  not  the  case  at  bar.  The  respondent  is  not  in  the  attitude 
of  an  inferior  judge  who  even  hesitates  to  obey  the  mandates  of  his 
superior.  The  whole  extent  and  scope  of  his  judicial  action  has  been 
to  ascertain  in  limine,  the  true  meaning  and  judicial  effSect  of  a  mandate 
emanating  from  his  superior,  and  to  order  accordingly. 

The  case  falls  within  the  principles  considered  in  our  recent  opinion 
in  the  case  of  the  State  ex  rel.  Sentell  vs.  Judge,  38  Ann.  31. 

We  therefore  conclude  that  relatrix  is  not  entitled  to  the  writ  of 
mandamus. 

It  is  therefore  ordered  that  the  writ  herein  prayed  for  be  refused  at 
the  costs  of  relatrix. 


No.  9796. 

,  Mrs.  a.  H.  Carter  et  al.  vs.  Madelaine  Parrell  et  al. 

d»   1021 

J^   0351  A  simaUfced  sale  is  no  sale.    It  1b  an  absolote  nnllitj.    So  where  suoh  pretendeti  sale  ia  even 

in  the  form  of  an  authentio  act  or  of  a  Jodicial  sale,  if  it  is  accompanied  by  a  counter- 
letter,  or  the  possession  of  the  alleged  purchaser  is  precarious  or  sot  continuous  and 
complete,  a  Judgment  creditor  of  the  vendor  may  disregard  the  apparent  title  and  seize 
directly,  and  if  enjoined  may,  under  proper  pleadings,  show  by  written  or  oral  evidence 
the  simulation  charged. 
As  a  geneial  rule  amendments  to  the  pleadings  should  always  be  allowed  in  promotion  of 
justice,  where  they  do  not  change  the  issues  nor  cause  delay. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 

A,  E,  BiUings  and  B.  G,  Ho/rriB  for  Plaintiffs  and  Appellees: 
When  a  person  is  in  possession  of  real  estate  under  an  act,  not  void  on  its  face,  the  question 
of  fraud  and  simulation  cannot  be  inquired  into  coUateraUy  by  commenoing  with  a  seiz- 
ure, but  the  seizing  creditor  must  resort  to  the  revocatory  action.  Barbarin  vs.  Saucier, 
5  N.  S.  361 ;  Weeks  vs.  Flower,  9  La.  385;  Morton  vs.  Crosby,  14  La.  496 ;  Klrkland  vs. 
Bank,  I  Ann.  300;  McAdam  vs  Sorts,  81  Ann.  862 ;  Willis  vs.  Scott  et  aL,  33  Ann.  10S7 : 
Majors  vs.  Dennis,  35  Ann.  336;  Johnson  vs.  Kingsland  et  al.,  38  Ann.  349. 
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The  rerocatoTy  action  nor  any  evidonoe  to  aaatam  It  can  be  offered  without  all^^tion  of 
inaolvenoy  of  debtor.    Nieman  ▼•.  Coudran,  34  Ann.  847;   Long  vs.  Klein.  35  Ann.  384. 

Pleadinga  cannot  be  amended  after  case  haa  been  called  for  trial.  Case  vs.  Watson,  22  Ann. 
351 ;  Spyker  vs.  Hart,  33  Ann.  534. 

B,  B,  Forman  for  Defendants  and  Appellants: 

A  almalated  title,  even  in  the  form  of  a  Judicial  aale.  mAy  be  disregarded  by  the  Judgment 
creditor  of  the  real  owner  of  the  property,  and  the  creditor  may  seize  the  property,  and 
when  enjoined  may  plead  and  prove  the  simnlatlon  by  counter-letter  or  other  su^icieut 
eTidence.  Kimble  vs.  Kimble,  1  N.  S.  833;  Weeks  vs.  Flower,  9  L.  385;  Hiriart  vs. 
Roger,  13  L.  126 ;  Cammack  vs.  Wateon,  1  Ann.  135 ;  Spurlock  vs.  Manier,  1  Ann.  306 ; 
Jonau  vs.  Drenx,  1  Ann.  364 ;  Hobgood  vs.  Brown,  2  Ann.  3S3 ;  Lindeman  vs.  Theobalds, 
a  Ann.  913 ;  Clark  vs.  Bank,  3  Ann.  396 ;  Oglesby  ^s.  Drake,  3  Ann.  640;  Dawson  vs.  Hoi- 
liett,  4  Ann.  36;  Brwin  vs.  Bank,  5  Ann.  1 ;  Hughes  vs.  Winfiey,  5  Ann.  668;  Haxwell 
vs.  Mallard,  5  Ann.  702;  EmswUer  vs.  Bnrham,  6  Ann.  710;  McMaaters  vs.  Place,  8 
Ann.  431 ;  Dosson  vs.  Bieller,  10  Ann.  570 ;  Simpson  vs.  Mills,  12  Ann.  173 ;  Scully  vs. 
Reams,  14  Ann.  436 ;  Gleises  vs.  McHatton,  14  Ann.  560;  Austin  vs.  Da  Rooha,  93  Ann. 
46:  McAdam  vs.  Soria,  31  Ann.  865 ;  Willis  vs.  Scott,  33  Ann.  1096. 


The  opinion  of  the  Court  was  deliyered  by 

Todd,  J.  The  plaintiffs  having  seized  under  a  judgment  against  W 
H.  Finnegan  certain  iminoyable  property  in  the  city  of  New  Orleans, 
4lescribed  in  the  pleadings,  the  sale  of  it  was  enjoined  by  Delia  Farreil, 
who  claimed  to  be  the  owner  of  it. 

In  the  answer  to  her  petition,  plaintiffs  denied  her  ownership  of  the 
]>roperty.  They  further  averred,  substantially ,  that  the  property  was 
f  iriginally  bought  by  the  judgment  debtor,  Finnegan,  and  paid  for  with 
his  own  money  on  the  29th  of  May,  1875,  but  tiiat  he  caused  the  title 
t4>  be  made  to  the  third  opponent,  who  lived  with  him  at  the  time  as 
his  concubine.  That  this  conveyance  to  her  was  a  pure  simulationi 
and  that  shff  executed  and  signed  a  counter- letter  acknowledging  the 
simulation,  and  that  the  real  title  was  in  Finnegan,  which  counter- 
letter  was  subsequently  stolen  and  destroyed  by  her.  Furthei ,  it  was 
averred  that  Finnegan  caused  Delia  Farrell  to  make  a  conveyance  of 
tlie  property  to  one  Swinney,  and  subsequently  had  the  property  sold 
under  a  foreclosure  of  the  special  mortgage  retained  for  a  part  of  the 
price,  and  again  liad  the  naked  title  put  in  the  name  of  this  third  oppo- 
nent in  the  sheriff^s  deed,  though  Finnegan  was  the  real  owner  and  all 
the  time  in  possession  of  the  same. 

There  was  judgment  in  favor  of  the  third  opponent,  and  plaintiffs 
have  appealed. 

On  the  trial  of  the  cause,  plaintiffs  offered  proof  of  the  simulation 
charged,  both  with  respect  to  the  deed  made  to  her  in  May,  1875,  and 
the  subsequent  one  at  the  sheriff's  sale  in  May,  1877,  and  offered  to 
prove  the  execution  of  the  counter -letter  and  its  destruction.    This  evi- 
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dence  was  rejected  by  the  jndge  on  objection  made,  aubstantially,  to  the 
effect  that  the  third  opponent  having  exhibited  title  to  the  property — 
the  sheriff ^s  deed — and  possession  under  it,  that  it  could  only  be  at- 
tacked in  a  direct  action,  and  that  a  direct  seizure  could  not  be  made 
of  the  property  in  disregard  of  lier  title,  and  proof  of  its  simulation 
offered  collaterally. 

In  the  argument  of  counsel,  it  was  stated  that  the  judge  a  quo  was 
governed  in  his  ruling  on  this  question  of  evidence  by  the  authority  of 
Willis  vs.  Scott,  33  Ann.  1026. 

We  think  he  has  extended  the  doctrine  of  that  decision  beyond  its 
true  limits. 

We  there  laid  down  the  general  rule  that  immovable  property  held 
under  a  title  translative  of  property,  accompanied  by  actual  delivery 
and  continuous  possession  and  control  as  owner,  could  not  be  directly 
seized  by  a  creditor  of  the  transferror;  but  we  clearly  indicated  that 
for  the  application  of  this  rule  it  was  necessary  that  the  possession  and 
control  should  be  ''perfect  and  complete,'^  and  when  there  was  any 
interruption  or  infirmity  or  ambiguity  of  the  possession  established, 
which  tended  to  rebut  the  presumption  of  ownership  and  create  an 
indicium  of  simulation,  the  rule  would  not  apply. 

We  think  in  this  case  the  evidence  sufficiently  shows  such  defect  in 
the  possession  of  the  transferree — ^it  appearing  that  Finnegan  continued 
to  administer  the  property,  to  rent  it  and  collect  the  revenues,  and 
though  he  acted  as  the  assumed  agent  of  his  transferee  generally,  he 
did  not  in  all  cases  observe  even  this  precaution. 

But  we  think  it  still  more  clear  that  the  authority  referred  to  does 
not  apply  where  the  transfer  of  the  property  was  acconlpanied  by  a 
counter-letter.  Such  a  document,  if  establishing  clearly  the  simulation 
of  the  transfer,  utterly  destroys  the  effect  of  the  transfer  between  the 
parties  and  makes  it  as  if  it  had  never  been  passed.  It  takes  away  all 
the  reasons  which  support  the  general  rule  laid  down  in  Willis  vs. 
Scott,  and  leaves  it  entirely  without  application. 

The  rejection  of  evidence  to  prove  the  existence  and  contents  of  such  . 
a  counter-letter,  and  its  fraudulent  destruction  by  the  transferee,  was 
error. 

And  in  this  connection,  without  deciding  whether,  under  the  peculiar 
circumstances  of  this  case,  it  was  necessary  for  the  defendant — the 
seizing  creditor— to  allege  injury  to  himself  by  this  transfer,  we  think 
the  jndge  a  quo  was  clearly  in  error  in  rejecting  the  amended  answer 
of  the  defendant,  in  which  such  injury  was  clearly  charged  by  the  aver- 
ment, in  substance,  that  it  was  the  only  property  of  his  debtor  out  of 
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which  his  jadginent  could  be  satisfied.  Thus  concluding,  the  case  must 
be  remanded. 

It  is  tljerefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court,  be  annulled,  avoided  and  reTcrsed,  and  the  case  re- 
manded to  be  proceeded  with  according  to  law  and  the  views  herein 
above  expressed;  the  cost  of  appeal  to  be  paid  by  the  third  opponent^ 
and  of  the  lower  court  to  abide  the  issue  of  the  cause. 


I  88  106 
I  47  34ft 
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No.  9733.  »  J06 

Mart  J.  Ashby  vs.  Joseph  S.  Ashby  bt  als. 

An  ftction  can  only  be  brought  by  oua  haying  »  real  and  aotnal  interest  which  he  panuee. 

So  where  one  claiming  to  be  a  Joitgueat  creditor  of  another,  eeekt  to  annul  a  mortgage  exe- 
cuted b3-  the  latter  in  favor  of  his  children,  on  the  ground  of  fraud,  and  the  record  shows 
that  the  Judgment,  on  which  the  suit  is  founded,  Is  not  in  faror  of  the  plalntifi,  but  in 
favor  of  her  minor  children,  for  whom  she  was  tutrix,  and  who  had  obtained  their  ma- 
{oritj  before  the  action  of  nullity  was  brought,  and  they  do  not  Join  in  the  action,  the 
suit  must  be  dismissed. 

APPEAL  from  tlie  Civil  District  Court  for  the  Parish  of  Orleans. 
Ti880t,  J. 


J.  S.  &  J,  T.  Whitdker  and  Ohas.  8,  Bice,  for  plaintiff  and  Appellee. 
A,  J.  Lewis f  for  Defendants  and  Appellants  : 

The  liquidation  and  a^ndieation  to  the  surviving  parent  of  the  shares  of  the  minors  in  the 
community  may  render  a  settlement  of  tutorship  useless  and  unnecessary.  In  such 
cases  there  is  no  prescription  of  four  oi  ten  years.  5  Ann.  598 ,-  %l  Ann.  643  ;  S3  Ann. 
17 ;  95  Ann.  613 ;  30  Ann.  673 ;  34  Ann.  1041 ;  37  Ann.  131 ;  36  Ann. 

The  inscription  of  the  liquidation  suffices.    35  Ann.  943. 

To  make  a  mortgage  fraudulent  two  things  are  necessary,  the  intention  to  defraud  and  act* 
ual  loss;  and  the  insolvency  of  the  mortgagor  must  be  brought  home  to  the  mortgagee. 
4  L.  356;  18  L.388;  3  R.  98;  4  R.40e;  34  Ann.  158;  38  Ann. 

A  contract  in  good  faith  cannot  be  annulled,  though  injurious  to  creditors.  C.  C.  1978,  (1973) ; 
1  R.  aa? ;  S  R.  399 ;  11  R.  493,  533 ;  13  Ann.,  489. 

The  constant  verbal  and  written  recognition  by  the  father  of  his  children's  claim  s,  is  a  con- 
stant interroptivn  of  prescription.    34  Ann.  753. 

A  mortgage  is  indivisible  and  must  be  annulled  in  toto,  or  not  at  all ;  therefore,  all  parties 
thereto  must  be  legally  cited.    One  party  thereto,  an  absentee,  cannot  be  brought  into 
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court  by  oitatioD  apon  the  lawyer  who  had  aooepted  the  mortgage  for  her,  bat  whoM 
authority  to  stand  in  judgment  for  her,  is  neither  alleged  nor  proved.    38  Ann.  339. 
The  imputation  of  payment  by  the  creditor  must  be  accepted  by  the  debtor.     15  Ann.  .^6. 
Ft  must  be  made  at  the  time  of  payment  and  not  afterwards.    3  Ann.  M ;  8  Ann.  351. 


The  opinion  of  tbe  Coart  was  delivered  by 

Todd,  J.  This  is  a  suit  instituted  by  plaintiff,  claiming  to  be  a 
judgment  creditor  of  the  defendant  Joseph  H.  Ashby,  to  annul  a  mort- 
gage executed  by  him  in  favor  of  his  children — co-defendants—  which 
is  charged  to  be  fraudulent  and  intended  to  secure  an  uigust  claim 
against  him  in  their  favor  to  the  prejudice  of  the  plaintiff^s  rights. 
The  defendant  excepted  on  the  ground  that  the  petition  disclosed  no 
cause  of  action. 

Following  a  vicious  practice  that  prevails  to  some  extent  throughout 
the  State,  this  exception,  though  determinable  on  the  face  of  the 
papers,  was  referred  to  the  merits. 

The  answer  is  in  part,  substantially,  explanatory  of  the  exception  of 
no  cause  of  action,  giving  specifically  the  facts  or  reasons  why  the 
plaintiff  cannot  maintain  the  suit. 

From  a  judgment  in  favor  of  the  plaintiff  annulling  tlie  mortgage 
assailed,  the  defendants  have  taken  this  appeal. 

It  appears  from  the  pleadings  and  record  : 

That  the  plaintiff  has  no  moneyed  judgment  against  the  defendant 
Joseph  H.  Ashbey,  on  the  faith  of  which  she  seeks  the  annullment  of 
the  mortgage.  This  judgment,  which  is  referred  to  in  the  petition,  is 
not  a  judgment  in  favor  of  the  plaintiff,  but  one  in  favor  of  her  chil- 
dren, to  whom  she  was  at  one  time  tutrix. 

It  further  appears  that,  when  this  suit  of  nullity  was  instituted,  these 
children  had  attained  their  majority,  and  one  of  them  had  married, 
had  childi*en  and  died. 

It  is  not  alleged  or  proved  that  the  plaintiff  ever  acquired  from  her 
children  this  judgment  or  any  right  thereto,  and  the  parties  owning 
the  judgment  are  not  ]>arties  to  the  suit,  or  in  any  manner  represented 
therein,  but  the  plaintiff  sues  alone  and  in  her  personal  capacity. 

It  fpUows,  therefore,  that  plaintiff  has  instituted  and  prosecuted  a 
suit  in  which  she  has  no  personal  interest  whatever^  and  in  which  she 
does  not  represent  the  real  parties  in  interest. 

An  action  can  only  be  brought  by  one  having  a  real  and  actual  in- 
terest which  he  pursues.  C.  P.,  Art.  16;  ('orral  &  Co.  vs.  Towboat 
Co.,  a?  Ann.  808. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  lower  court  be  annulled,  avoided  and  reversed,  and  proceeding  to 
render  such  judgment  as  should  have  been  rendered,  it  is  further 
ordered,  adjudged  and  decreed  that  the  suit  be  dismissed  at  plaintiff ^s 
costs  in  both  courts. 
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No.  9779. 
Thoma8  II.  Handy  et  al.  vs.  The  City  of  New  Orleans  et  als. 

Tax-payrrs  bare  a  standing  inconrt  to  contest  apon  proper  charges,  the  validity  of  a  muii. 
cipa)  ordinance  and  contract  exeoated  ander  it,  whenerer  its  enforcement  may  increase 
the  burden  of  taxation. 

A  distiict  rourt,  the  lower  limit  of  whose  JariBdiotion  is  fixed,  has  jariadiction  to  paaaupou 
such  rontroyeray,  when  the  matter  in  diapnte,  which  is  the  yalue  of  the  contract,  ex- 
tteeds  that  limit,  and  the  Supreme  Court  has  jurisdiction,  on  appeal,  when  that  value 
exceeds  two  tboiisand  dollars. 

A  petition  of  taxpayers  diacloaea  a  oanae  of  action,  which  charges  that  a  mnnicipal  corpor- 
ation baa,  in  excess  of  its  powers  and  in  violation  of  prohibitory  previsions  in  its  char- 
ter, paaaed  an  ordinance  under  which  a  contract  of  lease  was  entered  into. 

Conrts  of  Justice  have  the  right  to  sanction  and  to  determine  such  controversies,  but  in  the 
exercise  of  that  power  ought  to  act  with  great  caution  and  have  due  regard  for  the  legal 
diacretion  with  which  the  Legislature  may  have  clothed  such  corporations,  which  are 
in  reality,  Sute  ftanctionaries,  whose  acts  must  be  respected  whenever  they  are  done  in 
furtherance  of  delegated  authority. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe  J  J. 


Kennard,  Hwoe  &  Prentiss  and  White  i&  SoMnderSj  for  Plaintiffs  and 
Appellants. 

W.  8.  Benedict,  Bayne  d  Den^gre  and  Farrar  d  Kruttschnitt,  for 
Defendants  and  Appellees : 
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The  opinion  of  the  Court  was  delivered  by 

Bermldez,  C.  J.  This  cause  comes  up  on  an  exception,  to  he  de- 
tennined  on  the  face  of  the  papers. 

It  is  an  action  brought  by  three  resident  taxpayers  of  New  Orleans^ 
in  their  ov;n  behalf  and  in  that  of  all  others  similarly  situated,  for  the 
annnlnieut  o1  a  municipal  ordinance  and  of  the  extension  of  a  lease, 
made  under  it,  of  the  wharves  on  the  river  bank,  in  favor  of  certain 
named  parties. 

The  city  and  the  lessees  were  made  defendants  and  a  number  of  citi- 
zens intervened,  joining  in  the  demand. 

An  elaborate  petition  guardedly  and  sharply  drawn,  sets  forth  the 
yravamen  of  the  complaint  substantially,  to  be : 

That  the  city  has  violated  the  mandatory  provisions  of  her  charter, 
in  disregarding  the  forms  prescribed  as  conditions  precedent,  sine  qui- 
bus  noH,  for  the  letting  or  farming  out,  of  the  wharves  in  question, 
namely :  In  not  having  invited  competition  by  publication  or  other- 
wise, or  at  least  in  fixing  excessive  wharfage  rates,  which  are  destruct- 
ive of  the  interest  of  commerce  and  of  the  inhabitants,  and  which  en- 
able the  lessees  to  realize  annually  a  profit  nearing  $100,000,  and  in 
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not  imposing  obligations  such  as  the  construction  and  repair  of  sheds^ 
etc.,  which  would,  if  exacted,  redound  to  public  welfare. 

The  petitioners  further  aver,  that  other  parties  have  made  to  the  city 
more  liberal  offers ;  that  they  themselves  have  proposed  to  accept  the 
lease  on  more  advantageous  terras  to  the  city  and  less  onerous  on  the 
commercial  community,  one  of  them  going  so  far  as  to  tender  a  bonus 
of  $75,000  to  the  city  to  secure  a  preference  j  that  had  competition 
been  permitted,  the  leasing  might  have  been  made  with  wharfage 
rates  at  least  ten  per  cent  lower,  to  the  great  benefit  of  tlic  commerce 
and  business  in  New  Orleans  and  of  petitioners  and  of  other  taxable 
inhabitants  -,  that  the  offers,  proposals  and  tenders  aforesaid  were  not 
considered  and  were  ignored. 

The  petitioners  farther  allege  that  the  matter  in  dispute  exceeds 
$5000,  and  that  the  interest  of  each  exceeds  $2000. 

Upon  these  averment-s  an  injunction  is  prayed  for  to  prevent  the  ex- 
ecution of  the  lease,  which  had  not  yet  begun  to  run,  and  a  judgment 
is  asked  annulling  the  ordinance  and  new  lease,  and  perpetuating  the 
injunction. 

The  lessees  excepted,  pleading  want  of  capacity  in  plaintiffs,  mis- 
joinder and  no  cause  of  action.  The  city  urged  like  exceptions,  save 
that  of  misjoinder. 

The  district  judge  declined  the  writ,  and  dismissed  both  the  petition 
and  intervention. 

He  considered  that  it  does  not  appear  that  the  plaintiffs,  or  either  of 
them,  have  a  sufficient  pecuniary  interest  to  maintain  their  action  in 
any  court  the  jurisdiction  of  which  is  limited  to  a  specific  sum. 

He  further  considered  that,  even  if  plaintiffs  have  shown  such  inter- 
est, the  petition  discloses  no  cause  of  action. 

The  plaintiffs  appeal. 

The  record  does  not  show  that  any  plea  to  the  jurisdiction  was  filed 
and  sustained  }  but  here,  certain  counsel  for  the  defense  admit  formally, 
while  the  others  deny  absolutely,  any  jurisdiction  in  the  lower  court, 
and  a  fortiori  in  this  court,  over  tlie  controversy,  even  if  a  cause  of 
action  be  disclosed. 

I 

The  first  question  to  be  determined  is  whether  the  plaintiffs  have  a 
standing  in  court. 

It  is  unnecessary  to  indulge  in  any  discussion  of  the  long-mooted, 
but  now  apparently  settled  question  :  Whether  taxpayers,  or  even  one 
of  them,  have  a  right  to  contest  judicially,  as  plaintiffs,  the  validity  of 
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roonicipal  ordinaDces,  at  which  they  level  the  charge  of  illegality,  for 
aoy  cause. 

The  sedate  doctrine,  after  much  contrariety  of  opinions  and  consid- 
erable vascillation  among  the  courts,  seems  to  be :  That  the  right  of 
property  holders,  or  taxable  inhabitants,  is  recognized,  to  resort  to 
judicial  authority  to  restrain  municipal  corporations  and  their  officers, 
from  transcending  tlif  ir  la^i^fnl  powers,  or  violate  their  legal  duties,  in 
any  unautliorized  mode  which  will  increase  the  burden  of  taxation,  or 
otherwise  injuriously  aft'eet  taxpayers  and  their  property  ;  such  as  nn 
unwarranted  appropriation  and  squandering  of  corporate  funds,  nu 
unjustifiable  disposition  of  corporate  property ;  an  illegal  levy  and 
collection  of  taxes  not  due  or  exigible,  etc.  We  accept  this  conserva- 
tive doctrine. 

The  recognition  of  that  privilege  is  predicated  on  the  principle,  that 
it  is  proper  that  those  who  may  be  immediately  aflPected  by  the  abuse, 
should  be  armed  with  the  power  to  interfere,  directly  and  at  once  in 
their  own  name,  in  a  mode  which  affords  an  easy,  prompt  and  ade- 
quate preventive  relief  against  an  evil  which  might  otherwise  entail 
irremediable  wrong. 

The  exercise  of  that  right  or  privilege  is  the  more  justified  when  the 
law  does  not  vest  a  State  or  an  officer  with  the  power  to  seek  redress. 

In  such  instances  the  action  is  regarded  as  having  a  public  character 
and  as  being  a  public  proceeding  in  which  the  public  complains. 
Crampton  vs.  Zabrinski,  101  U.  S.  601 ;  New  London  vs.  Brainard,  22 
Conn.  552  5  Baltimore  vs.  Gill,  3Ist  Md.,  375;  97  Ind.,  1;  Cooley  on 
Tax,  548 ;  Dillon  on  Mun.  Corp.,  914  to  937,  and  authorities  in  notes. 

Our  legislation  is  silent  on  this  subject.  Hence,  taxpayers  eigoy  the 
prerogative  of  protecting  themselves  by  their  own  act  in  proper  cases. 
This  conclusion  is  fortified  by  additional  considerations  suggested  by 
the  instant  case  itself,  which  will  now  be  developed. 

Let  it  be  supposed  that  the  city  authorities  were  to  consider  the 
ordinance  and  lease  attacked  as  ultra  vires,  and  the  corporation  was 
judicially  to  demand  their  annulment,  could  the  lessees,  for  one 
moment,  be  heard  to  except  to  the  want  of  capacity  of  the  city,  to  ask 
relief  and  to  object  to  the  jurisdiction  of  the  court  t 

Unquestionably  not,  for  two  obvious  reasons,  that  a  party  to  the 
contract  has  the  undeniable  right  to  demand  judicially  its  annulment 
for  a  proper  cause,  and  that  in  such  a  case  a  court  of  limited  lower 
jurisdiction,  but  unbounded  otherwise,  would  surely  be  competent  to 
pass  upon  the  validity  of  a  contract  of  a  value  far  in  excess  of  the 
jurisdictional  initial  point. 
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In  tliis  case  the  execatioD  of  the  ordinance  under  the  lease  is  stated 
as  yielding  a  profit  uearing  annually  $100,000.  The  contract  which  \» 
the  matter  in  dispute,  clearly  exceeding  $2000,  the  lower  court  and 
this  coui-t  have  jurisdiction  over  it. 

It  is  quite  apparent  that  in  such  a  case  had  the  lessees  been  cast, 
they  would  indisputably  have  had  the  right  to  appeal,  and  so  of  the 
city  if  defeated.  The  law  in  this  regard  cannot,  and  does  not,  dis- 
criminate between  litigants  by  denying  to  the  one  what  it  accords  to 
the  other. 

If  the  taxpayers  have  the  privilege  of  doing  that  which  the  city 
could  have,  but  has  not,  done,  and  if  the  lessees  could  have  appealed, 
it  woidd  indeed  be  monstrous  to  say  that  the  plaintiffs  are  denied  the 
same  privilege. 

It  is  true  tliat  the  plaiutifts  have  not  alleged  in  explicit  terms  that, 
owing  to  the  charged  violations  of  the  law  by  the  city  authorities,  the 
burden  of  taxation  which  they  and  other  taxpayer«»  are  required  to 
bear  will  be  increased,  and  that  they  will  be  injuriously  affected 
thereby  beyond  measure,  but  the  plaintiffs  have  done  what  is  equiva- 
lent to  it,  and  what  is  an  unavoidable  corrollary. 

They  have  stated  facts,  which,  if  true,  may,  and  no  doubt  do,  mate- 
rially cripple  to  some  considerable  extent,  the  commercial  business  of 
the  city  and  deprive  the  city  (»f  important  revenues  which  otherwise 
might  be  raised  by  taxation,  both  on  property  and  persons  in  the  shape 
of  t<axes  on  stock  in  trade  or  of  license. 

The  right  which  the  city  could  have,  but  has  not  exercised,  the  tax- 
payers can  therefore  judicially  champion  and  vindicate  in  proper  cases, 
just  as  fully  and  effectually  as  though  the  corporation  itself  had 
brought  the  action. 

Hence  the  plaintiffs  have  a  standing,  and  both  courts  have  jurisdic- 
tion over  the  contention. 

An  expression  of  opinion  on  the  lack  of  competency  in  the  lower 
and  in  this  court,  was  deemed  necessary  to  enable  us  to  pass  on  the 
merits  of  the  exception  of  no  cause  of  action. 

The  plea  of  misjoinder  is  mentioned  here  merely  to  show  that  it  was 
noticed  and  considered. 

It  is  impossible  to  perceive  on  what  it  rests. 

The  plaintiffs  had  a  right  to  come  together,  and  the  intervenors  had 
a  right  to  join  them.  The  defendants  are  the  city,  and  the  lessees 
wei-e  necessary  parties,  and  had  to  be  brought  in. 

ill- 
yUv  second  and  only  next  question   is  :  Whether  the  plaintiffs  have 


NEW  ORLEANS,  FEBRUARY,  1887.  HI 


Handy  et  •!.  vs.  New  Orleans  et  aU. 


set  foi'th  averments  safQcient  to  justify  the  aDDulment  of  the  ordiuaiico 
and  of  the  lease  attacked. 

The  grounds  relied  on  are  si  in  pi}' :  That  the  city  has  refused  or 
failed  to  invite  competition,  has  fixed  most  onerous  wharfage  charges, 
has  leased  the  >vharve8  as  a  whole,  and  not  in  sections,  and  has  not 
imposed  obligations  which  ought  to  have  been  exacted ;  and  that  it 
has  thus  iniiicted  injury  on  the  commerci<al  welfare,  on  petitioners  and 
other  taxpayers. 

The  serious  cliarge  is,  after  all,  that  the  city  has  maladniinistered 
the  public  thing  respecting  the  lea.se  of  her  wharves. 

Under  such  a  complaint  can  the  petitioners  be  beard  f 

If  it  could  be  questioned  whether  the  city,  in  the  exercise  of  the 
police  power,  which  is  inherent  in  all  municipal  corporations — could 
build  and  keep  wharves  and  exact  compensation  for  the  use  of  tlu^ 
facilities  derived  from  them  by  those  enjoying  the  same ;  or,  convey 
and  transfer  unto  another  that  right — all  discussion  on  the  subject 
would  be  at  once  hushed  by  the  positive  and  express  delegation  of  au- 
thority in  that  respect,  niade  to  the  city  by  the  sovereign,  in  the  char- 
ter under  which  she  breathes,  moves  and  acts. 

The  eighth  section  provides,  that  the  Council  shall  have  the  power 
tu  prescribe  and  collect  wharfage  and  levee  dues  and  erect  sheds  over 
the  wharves  and  buildings  to  protect  merchandise  and  to  make  such 
charges  therefor  as  will  pay  for  the  oanatruetian,  keeping  in  repair^  light- 
ing and  policing  of  such  wharves  and  sheds y  and  no  more. 

The  chai-ter  also  provides  that  the  city  may  lease  or  farm  out  the 
wharves  and  landings  in  section  for  a  period  not  exceeding  ten  years,  to 
such  persons  as  will  bind  themselves,  with  security,  to  construct  and 
keep  in  good  repair  such  wharves  and  landings,  and  construct  and  keep 
in  repair  sheds  over  the  wharves,  and  light  the  same  and  pay  for  the  cost 
of  policing  the  same  for  such  just  and  reasonable  charges  on  vessels 
and  merchandise,  or  either,  for  the  use  of  the  wharves  and  sheds,  as 
may  be  fixed  in  advance  by  the  Council,  and  with  such  specifications 
ae  may  be  required  by  them. 

It  is  apparent  that  the  city  was  formally  vested  by  the  Legislature 
with  the  power  of  administering  by  herself  or  by  the  agency  of  otbers, 
the  wharves  and  landings  dedicated  to  commerce. 

There  can  be  no  doubt^  then,  that  what  the  city  has  done  in  this  re- 
gard, in  the  exercise  of  the  police  power  can  no  more  be  questioned 
than  if  the  State  herself  had  acted  directly. 

The  acts  of  the  State  functionary  in  furtherance  of  delegated  au- 
thority, l>ecome  the  acts  of  the  sovereign. 
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It  i8  claimed,  however,  that  where  a  municipal  corporation  iB  em- 
powered to  impose  a  wharfage  charge,  as  a  compensation,  for  keeping 
the  wharves  in  a  proper  condition ,  for  the  safe  and  expeditious  ship- 
ping and  landing  of  merchandise,  a  court  will  not  undertake  to  fix  any 
limit  to  the  amount  which  the  municipal  authorities  may  exact  for  that 
purpose. 

In  support  of  that  doctrine  reference  is  made  to  the  case  of  First 
Municipality  vs.  Pease,  2  Ann.  538. 

An  examination  of  that  decision  shows  that  the  question  presented 
and  determined,  received  full  consideration. 

After  dilating  on  the  dire  consequences  which,  it  was  apprehended, 
were  to  flow  from  the  municipal  acts  charged  against,  the  Court  said : 

'*  The  remedy  for  this  can  be  had  elsewhere  than  from  the  judicial 
power.  With  more  enlarged  views  of  public  policy,  the  electors  may 
apply  at  once  a  remedy  to  the  evil,  or  the  Legislature  itself  may  con- 
fine the  exactions  of  the  municipalities  within  fixed  reasonable  limits.'' 

The  correctness  of  the  ruling  and  the  soundness  of  the  views  sup- 
.  porting  it  are  not  questioned,  but  the  material  fact  on  which  the  same 
rest,  must  not  be  lost  sight  of. 

The  provisions  of  law  considered  and  expounded,  placed  no  re- 
straint on  the  municipal  corporation  and  left  the  exercise  of  the  pow- 
ers delegated  exclusively  dependent  on  its  discretion  and  sense  of  jus- 
tice and  propriety. 

The  section  of  the  charter  (Sec.  20 — 1836),  enumerated  the  i>ower8 
vested  in  the  City  Council,  the  first  of  which  was  *'  to  fix  a  uniform 
rate  of  wharfage  to  be  paid  by  ships,  steamboats  and  other  crafts 
mooring  in  front  of  all  parts  of  the  city." 

But  that  legislation  did  not  long  survive  the  ruling  made  in  1847, 
for,  in  1850,  the  consolidation  charter  placed  a  restriction  requiring 
that  the  rate  be  a  fixed  sum  for  each  day  the  crafts  would  remain  in 
port. 

This  was  not  altered  by  the  supplementary  charter  of  1856,  but  in 
the  charter  of  1882,  No.  20,  p.  21,  Sec.  8,  it  is  distinctly  provided  that, 
while  the  Council  may  farm  out  the  wharves  and  landings,  they  can  do 
so  only  on  such  just  and  reasonable  charges  and  specifications  as  will 
pay  for  the  construction,  keeping  in  repair,  lighting  and  policing  of 
such  wharves  and  sheds,  and  no  more,  and  as  they  may  Hx  in  advance. 

However  correct  the  doctrine  be  which  was  announced  in  2  Ann.,  it 
cannot  be  applied  to  a  case  like  the  instant  one,  in  which  a  shackled 
municipality  is  arraigned  for  disregard  and  violation  of  prohibitions 
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placed  on  tlie  exercise  of  certain  adminiBtrative  powers  with  which  it 
is  vested. 

The  plaintiffs  charge  that  the  lease  iu  question  was  granted  without 
competition  ;  that  the  wharfage  rates  6xed  are  icn/ii«^  and  unreasonable  ; 
that  the  wharves  ought  to  have  been  farmed  out  by  sections  and  not 
as  a  whole ;  that  the  obligation  of  constructing  sheds  and  keeping 
them  in  repair  was  not  exacted,  etc. 

Tlie  district  judge  did  not  pass  upoR  the  suificiency  of  the  allega- 
tions of  the  petition  to  warrant  the  judgment  sought.  He  held  tliat 
the  plaintiffs  could  not  be  heard,  first,  because  the  court  had  no  juris- 
diction, and  next,  because  the  court  cannot  go  behind  the  ordinance 
and  inquire  into  the  validity  of  the  lease. 

We  cannot  pass  presently  upon  the  sufficiency  of  each  and  every 
allegation  of  the  petition,  but  will  say  that,  if  the  plaintiffs  succeed 
ill  establishing  them  all,  or  one  or  more  sufficiently  to  justify  the 
Hiinnlment  of  the  ordinance  and  contract  under  it,  they  will  be  en- 
titled to  judgment,  because,  surely  the  petition  discloses  a  cause  of 
action  in  at  least  one  of  its  averments,  and  the  courts  have  the  power 
Xo  sanction  and  determine  an  inquiry  into  the  right  of  a  municipal 
corporation  to  transgress  mandatory  prohibitions,  or  provisions  of  its 
charter,  touching  the  administration  of  its  affairs. 

In  thus  holding,  w^e  think  it  proper  to  say  that  courts,  in  passing 
upon  such  matters,  ought  to  do  so  with  great  caution  and  due  regard 
to  tlie  legal  discretion  which  the  sovereign  may  have  vested  in  such 
eorjiorations. 

Under  the  circumstances,  a  trial  on  the  merits  becomes  necessary. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed  from 
be  reversed  j  and  it  is  now  ordered  and  decreed  that  the  exceptions 
filed  to  the  petition  of  plaintiffs  be  overruled,  and  that  the  defendaJits 
be  ordered  to  join  issue  by  answer,  and  that  the  case  be  remanded  U^ 
the  lower  court,  to  be  further  proceeded  with  according  to  law,  the  costs 
of  appeal  to  be  paid  by  the  appellees,  and  those  of  the  lower  coiirt  to 
abide  the  final  result  of  the  case. 


No.  9876. 
Jack  Hite  et  al.  vs.  Hinsel  &  Tallieu  et  als. 

Tb«  Supreme  Conrt  cannot  and  will  not  exorcise  jnriscllotion  in  all  oasee  not  excepted  by 
the  Constitntion,  anleoA  it  appears  affirmatiToly  from  the  pleadin^H  that  the  iratter  in 
rflKpnte  involTOfl  an  amount  exceeding  two  thousand  dollats. 

Th««  burden  of  proof  is  not  on  the  appellee  to  show  want  of  jurisdiction,  but  on  tlie  appel- 
lant to  prove  the  existence  of  jurisdiction,  as  deflned  in  the  Constitution. 
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In  an  aotion  looking  to  the  fixing  of  boundary  lines,  it  is  incnnibent  on  the  appellant  U» 
show  that  an  amoont  is  therein  CO nteated  exceeding  two  thousand  dollars,  in  order  to 
maintain  his  appeal  here. 

APPEAL  from  the  Twentieth  District Conrt,  Parisli  of  Aseumplion. 
BeatUe^  J. 


W.  E.  Howell  aud  Walter  Guian,  for  Plaintiffs  and  Aiipellants. 
0^ Sullivan  d  Blake,  for  Defendants  and  Appellees : 


The  opinion  of  the  Court  was  delivered  by 

PocH^,  J.  Plaintiifs  in  an  action  to  settle  boundary  line*?  between 
their  lands  and  those  of  neighboring  owners,  are  appellatit-s  from  n 
judgment  dismissing  their  suit  on  an  exception  of  misjoinder  of  pnrties. 

Appellees  suggest  our  want  of  jurisdiction  in  the  preiniseK  <»ii  the 
ground  that  the  amount  in  dispute,  if  any  is  at  all  disclo»ted  in  the 
pleadings,  is  far  below  the  lower  limit  of  our  jurisdiction. 

It  appears  from  the  petition,  that  a  former  plantation,  having  Iteen 
subdivided  and  parceled  out,  is  now  owned  in  parcels  by  a  large  nuni- 
bei  of  diflFerent  owners,  among  whom  are  the  parties  to  this  ku it,  and 
that  the  respective  owners  have  been  in  posoession  since  tlie  date  of 
their  respective  purchases,  in  accordance  with  a  map  or  plan  made  in 
1871,  by  a  competent  surveyor. 

Now,  plaintiffs,  alleging  that  the  metes  and  bounds  of  said  lots  hav- 
ing since  become  obliterated,  and  being  no  longer  visible,  bring  this 
action  for  the  purpose  of  settling  said  lines  by  some  legally  licensed 
surveyor,  under  the  appointment  and  control  of  the  court. 

No  moneyed  demand  is  contained  in  the  petition,  no  suggestion  is 
even  made  of  a  possibly  contested  line  between  any  of  the  varions 
owners  of  the  twenty-five  lots  into  which  the  original  plantation  wa< 
subdivided,  or  of  any  demands  by  any  of  the  owners  for  more  land 
than  he  now  possesses. 

The  pleadings,  therefore,  contain  no  allegation  or  averment  of  an^* 
matter  in  dispute,  on  which  a  calculation  of  a  pecuniary  contest  can 
possibly  be  based.  Hence,  we  must  conclude  that  the  ground  on  which 
we  can  exercise  jurisdiction  is  not  apparent. 

We  have  more  than  once  said  that  in  a  boundary  action  the  real 
amount  in  dispute  was  the  value  of  the  land  contested,  or  included  b<'- 
tween  the  contested  lines.  Lombard  vs.  Belanger,  35  Ann.  311  ;  RtAte 
ex  rel.  Levet  vs.  Lapeyrollerie,  38  Ann.  264. 

Rut  in  this  ca^e  there  are  no  lands  in  dispute,  and  even  no  lines  con- 
tested. 

In  the  Lonilmid  case,  we  intimated,  and  it  can  be  ejisily  understood. 
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that  the  value  of  the  lands  iDcladed  between  the  contested  lines  can 
be  materially  affected,  and  greatly  increased  by  the  changes  which  the 
establishment  of  new  lines  could  or  might  require  in  the  nature  of  th<) 
removal  of  buildings  or  fences,  or  the  change  of  ditches  or  canals,  but 
no  such  element  enters  in  this  case,  where  no  possible  contest  about 
lines  is  even  intimated  or  suggested  in  the  petition. 

We  are  referred  to  an  affidavit  made  by  plaintiffs,  who  therein  state 
that  their  pecuniary  interest  in  the  controversy  exceeds  two  thousand 
dollars. 

But  this  is  merely  their  opinion  or  appreciation  of  remote  contingen- 
cieK,  and  it  finds  no  support  whatever  in  any  of  the  allegations  or  aver- 
ments contained  in  their  petition. 

We  can  but  repeat  here  what  we  have  previously  said  touching  a 
similar  contention : 

''  But  no  allegation  and  no  affidavit  can  create  an  appealable  amount 
«>f  interest  in  a  litigation  which,  from  its  very  nature  and  essence,  pre- 
sents an  issue  involving  no  pecuniary  loss  to  the  parties  in  the  suit.*^ 
State  ex  rel.  Police  Jury  vs.  Miscar,  34  Ann.  834 ;  Buddig  vs.  Baldwin, 
38  Ann.  394. 

The  jurisdiction  of  this  court  is  defined  by  the  Constitution,  and 
under  its  dii'ection  the  court  cannot  and  will  not  assume  jurisdiction 
unless  the  same  appears  affinuatively  from  the  pleadings. 

It  is  therefore  ordered  that  this  appeal  be  dismissed. 


No.  9628. 
Charles  H.  Reed  vs.  His  Creditors. 

1 .  In  case  property  subject  to  Uens,  privileKee  and  mortgages  in  favor  of  the  State  for  tatfB. 
has  been  rarrendered  and  sold  by  tbe  tnsoWent,  and  said  likis,  privileges  and  niortg«4{rit 
canceled  by  judgment  of  court,  and  the  same  refetred  to  the  proceeds,  the  tax  coUecfnr 
has  antbority  to  direct  claim  for  the  proceeds,  and  to  assert  it  Jndicially,  if  not  allowed 
otherwiae. 

3.  A  tax  eoHeotor  has  the  right  and  capacity  to  stand  in  jadgment  in  ii^iinction  suits,  and 
eTcn  to  inatltote  suits,  in  the  name  of  the  State,  wheMv^r  ths  tazsa  cannot  be  ooUeeted 
oik^rwise,  or  when  it  is  evident  a  seizure  would  occasion  an  iivfunction,  or  other  unneces- 
sary delay. 

3.   The  provisions  of  the  Civil  Code  under  the  title  of  prescription  do  not  apply  to  the  lim- 
itation prescribed  by  statute  in  respect  to  the  collection  of  the  revenue. 
I^trs  fixing  the  termirithin  which  aetions  must  be  brought  upon  pecuniary  obligations,  do 

n<»t  affect  the  rights  of  the  State,  unless  she,  in  terms,  includes  herself, 
litfvrnue  laws  are  tut  generU,  and  are  not  to  be  assimilated  to  those  on  any  other  subject. 
Stste  ex  rel.  Jackson  vs.  Recorder.  34  Ann.  178,  and  Davidson  vs.  Lindoff,  36  Ann.  765, 
affirmed. 
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4.   Tax  statutes  have  no  retrospectiTe  effect,  or  operatioB  unless  this  purpose  is  announced 

specifically  in  the  act. 
.*>.   The  impresoriptibility  of  city  taxes  assessed  prior  to  1877,  as  reoogniKod  in  Davidson  vs. 

Lindoff,  is  also  applicable  to  State  taxes  assessed  during  the  same  year. 
6.  Taxes  assessed  under  the  revenue  law  of  18f77  are  barred  by  the  lapse  of  three  yesrs ;  and 

the  lien  and  privilege  securing  same  cannot,  therefore,  be  enforced  against  the  property 

assessed  in  the  hands  of  third  persons. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Eightor,  J. 

M,  J,  Ounningfuim,  Attorney  General,  and  James  M&iKej  for  tlir  State 
of  Louiniana,  Opponent  and  Appellee: 

A. 

1.  Sections  37  and  38,  of  Act  42  of  1871,  unambiguously  make  tax  lieuH  and  i>ii\  ilegKH  im> 
presoriptible. 

2.  The  provisions  of  this  law.  touching  the  imprescriptibility  of  tax  tieus  and  pi-iviloge* 
created  under  it,  have  never  been  repealed. 

3.  Section  38  of  the  act  is  retroactive,  in  the  sens<^  that  it  affects  the  taxes  levied  nmiei 
former  Eevenne  Acfts,  and  this  qtutwi  retrospective  operation  is  one  of  the  objects  of  the 
act,  expressed  in  its  title. 

4-  The  Kevenue  Acts  subsequent  to  the  Act  of  1671  are  prospective  in  their  operation. 
The  prescriptions  fixed  by  them  and  theii  repealing  clauses  refer  to  the  futurn.  There 
is  no  retroactive  operation  announced  as  objects  of  the  acts  in  any  of  their  titles.  David- 
son vs.  Lindop,  36  Ann.  765. 

Ti-  The  intent  to  adopt  a  statute,  ratroactive  in  its  operation,  must  appesir  in  clrar  and 
unambiguous  language.  Poydras  Asylum  case.  33  Ann.  850;  Wsde  Ketroactivt*  I^ws, 
§$  34,  35,  36. 

6.  Revenue  laws  are  in  no  sense  retrospective:  they  always  provide  for  the  future.  13 
Ann.  968 ;  Trellman  vs.  Tax  Collector.  21  Ann.  104  ;  Municipality  vs.  Blake,  10  Ann.  745. 

7.  The  Revenue  Acts  are  a  series  of  supersessions ;  tbe  collection  of  the  taxes  being  regu- 
lated by  each  act  under  which  the  taxes  are  levied  respectively. 

B 

1 .  It  is  impossible  to  compress  every  principle  of  law  in  our  Codn  Martin  vs. .)  enningn, 
10  Ann.  553. 

2.  The  articles  of  the  Codes  are  not  applicable  to  any  issues  arising  under  the  Revenue 
Acts,  for  the  reasons  tollowing  : 

Firstly.    The  latter  are  subsequent  iu  the  date  of  their  adoption.    C.  C.  23.    Jun  pottteriun 

derogat  priori. 
Swondly  (a) .    The  articles  of  the  Code  and  tbe  Revenue  Acts  belong,  respectively,  to  two 
distinct  classes  of  laws,  vis :  the  public  law  {jut  puMieum)  and  the  private  law  tjiu  pn- 
ratutn). 
h.    The  public  law  comprehends  those  rules  of  law  which  relate  to  the  Constitution 
and  Government  of  the  State— that  is,  the  relation  of  the  highest  power  to  the 
people. 
r.     The  private  law  comprehends  those  rules  of  law  which  pertain  to  the  legal  rela- 
tions of  the  people  among  themselves.    Dropsie's  Mackeldy,  Div.  I,  §  8 ;  Justinian 
1, 1, 1.  §  4  ;  Domat,  Vol.  1,  Chap,  xi,  sees.  40,  41,  44. 
«/.     In  enacting  her  pHvaU*  law,  the  State  imposes  no  restrictions  upon  herself.     It 

operates  only  upon  the  citizen ;  the  sovereign  is  beyond  its  domain. 
e.     Hence.  Articles  3369.  3521  nnd  3544  of  the  Civil  Code,  as  well  as  all  other  Articles 
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OD  the  sabjttct  of  rogintry,  privileges,  mortgages  and  prescription,  do  not  apply  to 
the  State,  nor  to  any  mattors  arising  under  the  public  lavrs. 

Thini^.  Orcaniaed  government  is  a  social  necessity,  with  respect  to  all  the  objects  neces- 
sary to  its  vitality  and  preservation ;  the  Stato  most  be  sovereign.  Therefore,  if  held 
subject  to  the  articles  of  the  Codes,  many  rights  therein  conferred  would  involve  the 
power  of  her  own  destruction.  Such  an  element  of  weakness  in  the  system  was  never 
contemplated  by  its  founders  - 

hmrthl}/.  Because  of  their  conflicts  and  differences.  They  are  neitlier  co-ordinate  nor 
co-eztonsive ;  the  intent  of  the  law^maker  being  that  both  should  be  operative,  but  in 
their  respective  spheres.    These  conflicte  and  differences  are : 

a.  Prescription  under  Article  3457  applies  not  to  taxes;  they  are  not  debto,  but  forced 
eontribntions.  26  Ann.  €97;  7  Ann.  194;  Cooley  on  Taxation,  p.  13;  38  Ann.  836; 
Cooley  Const.,  sec.  593 ;  Black  well,  1 ;  Desty  on  Taxation ,  7;  20  Cal.  318. 

b.  In  lieu  of  petition  and  citation,  as  reqnireid  by  the  Code  of  Practice,  constructive 
itervice  by  advertisement  is  the  method  substituted  by  the  revenue  laws.  10  Ann . 
764,  767;  11  Ann.  :i38;  Bond  vs.  Hiestand.  30  Ann.  140. 

c.  Tax  mortgages  are  not  recognised  by  the  Code.  They  are  neither  Judicial,  con- 
ventional nor  legal  mortgages  as  defined  by  the  Code.  They  are  excluded  in  une- 
quivocal terms  by  Article  3313  (C.  C.  3314  to  3320.  inclusive). 

d.  In  the  recordation  of  tax  mortgages,  the  rules  of  the  Code  are  either  ignored  or 
violated  in  every  formality.  In  no  one  particular  are  tax  inscriptions  subject  to 
these  private  laws. 

e  The  revenue  laws  do  not  provide  for  the  reinscription  of  tax  privileges,  Hens  and 
mortgagee.    Hence,  reinscription  was  never  contemplated. 

^' 
The  relationship  of  sovereign  to  sultJeot  in  the  State  of  Louisiana  is  precisely  the  same 
as  that  relationship  is  in  every  other  Stato  of  the  American  Union  and  in  the  govern- 
ment of  the  tlnited  Stotoa. 

As  this  relationship  is  based  upon  principles  forming  a  part  of  a  pre-existing  system, 
antedating  the  organization  of  our  government,  which  system  is  the  basis  of  our  political 
structure,  the  relationship  between  citizen  and  State  must  be  taken  and  understood 
according  to  those  principles. 

Oar  Constitution  and  public  laws  define  this  relationship,  and  assume  the  continued 
existence  of  the  principles  upon  which  it  Is  based.    These  principles  are  to  be  found  in 
the  Common  Law. 
.    Our  private  law  is  interpreted  by  the  rules  of  the  Civil  Law.    Our  public  laws  by  the 
rales  of  Common  or  English  Law. 

The  doctrine  of  nuUum  Uinpu»  oeeurrit  regi  is  us  much  a  part  of  our  system  as,  that  tax- 
ation and  representation  are  inseparable,  that  as  a  right  we  enjoy  the  freedom  of  spee<;h 
and  the  liberty  of  the  press,  and  that  local  self-government  is  an  essential  element  in  our 

political  organisation . 

D. 

Preacriptiou  cannot  be  pleaded  against  the  State  unless  the  stetato  clearly  indicates  that 

that  it  may.    Linsley  vs.  Miller,  6  Peters,  666 ;    State  vs.  Arledge,  3  Baily  (S.  C),  401 :  3 

Overt.  (Tenn.),  J53 ;    IH  Johns  (N.  Y.),  337;    4  Vt ,  315  ;    5  Mass.,  582,  528 ;    4  Hen.  it,  M. 

( Va.),  57;   16  Serg.  &  K.  (Pa.),  345;    10  Id.,  334 ;    1  Watte  (Pa.),  54 ;   6  Ohio,  336 ;   16  Ala. 

339;  6  Pa.  St,  136;  Id.,  398;  3  Ga.  143;  3  Pa,  St.,  157;  19  Mo.,  607;  4  S.  B.  Mon.  (Ky.).516; 

*i3  Miss.,  500;  38  Id.,  753;   10  Pa.  St.,  466;  33  Id.,  455;   5  Miss.  (4  How.),  13;    iGiU&J. 

(Md.),373;  9  Miss.  (1  Smed.&M.),  179;  7  Mo.,  194;  3  Brev.  (S.  C.),354;  8  Yerg.  (Tenn  ); 

6  Port.  (Ala.),  84 ;  11  Gratt.  (Ya.),  572;  4  Har.  (Del.),  108 ;  71  Mo.,  519;  Kir^heimer  vs.  R. 

R.  Co.,  67  Ga  760;    Glaze  vs.  R.  R.  Co.,  67  Ga.  761 ;    16  Fed.  Rep.,  350 ;   16  Ohio,  34 ;   9 

Miss.  (1  Smed.  &  M.).  179 :    11  Grntt.  (Ya  ),  573;    Ware  vs.  Green,  37  Ala.  494;  Ala.  Sel. 
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Cm.,  383 ;  8tato  vn.  Pratte,  8  Mo.  986 :  S  111.  (1  Soad.).  106 :  4  B.  &  C  138 ;  6  D.  &  R.  188  ; 

34  Ann.  1011 

£. 

1 .  The  leglBlative  intent  not  to  abandon  tax  debts  due  prior  to  December  3l8t,  1879,  is  made 
manifest  by  tbe  constitational  ordinance  and  the  many  statutes  passed  for  the  relief  of 
delinquent  taxpayers  wherein  all  past  taxes  are  recognised  as  dae.  Ordinance  for  the 
relief  of  delinquent  taxpayers ;  Constitution  of  1879 :  Act  37  of  1877;  No.  9  of  1878 ;  No. 
49  of  1880 :  No.  196  of  1880 ;  No.  100  of  1880 ;  No.  98  of  1889 ;  No.  83  of  1884 ;  (No.  93  of  1880 
repealed  by  No.  29  of  1882.) 

3.  The  reliefs  granted  are  from  payment  of  cosU,  penalties,  interest,  etc,,  the  right  of 
redemption  in  case  of  forfeitures,  and  the  prirUege  of  paying  taxes  in  certain  warrants. 
Delinquents  are  nowhere  released  from  the  imprescriptibUity  of  tax  inseriptions  fixed 
in  the  A  ot  of  1871 :  on  the  contrary,  the  delinquent  ordinance  of  the  Constitution  appro- 
priates the  funds  paid  into  the  Treasury  on  account  of  these  taxes  to  the  payment  of  the 
"Baby  Bonds." 

3.  It  is  a  sound  rule  of  construction,  that  when  one  species  of  relief  is  omitted  the  intent 
was  not  to  grant  such  relief.  Repeals  by  implicatioD  are  not  favored  by  law.  C.  C.  93, 
8:  Bond  vs.  Hiestand,  90  Ann.  140. 

4 .  However  absolute  the  right  of  the  individual  may  be.  it  is  still  in  the  nature  of  that  right 
that  it  must  bear  a  portion  of  the  public  burdens  and  that  portion  must  be  determined 
oy  the  Legislature.    4  Peters,  514 ;  Disty  on  Taxation,  11 . 

5.  The  taxpayer  must  look  to  the  legislative  department  of  the  government  for  relief  when 
the  imprescriptibility  of  taxes  or  tax  liens  are  claimed  to  be  oppressive. 

6.  Such  an  interpretation  should  be  put  upon  the  laws  as  will  uphold  them  and  give  elTttvt 
to  the  legislative  intent.  Cooley  on  Const.  Lim.,  p.  70.  No  article  of  the  Civil  Codo 
should,  therefore,  be  held  to  nullify  and  abrogate  the  unambiguous  legislative  deolaratiou 
lu  the  Revenue  Act  of  1871,  providing  for  the  absolute  imperishability  of  tax  liens  and 
privileges 

7.  Prescription  is  sometimes  applicable  to  the  "p«rjon,"  sometimes  to  tbe  **Udng.^'  It 
runs  not  against  a  minor,  yet  the  promisi>ory  note  held  by  him  is  prescribed.  Whether 
it  does  or  does  not  run  against  the  State  ia  a  distinct  propositiou  from  the  question  as  to 
whether  or  not  it  runs  against  a  tax  or  a  tax  privilege. 

F. 

I.  The  laws  lu  the  " Reoopilacion  of  the  Indies,"  making  the  Spanish  Crown  in  certain 
cases  amenable  to  tbe  laws  of  prescription,  are  special  enactments.  11  Martin,  910 ;  9 
Rob.  -287:  White's  Recopilacion,  Book  IV.  TiUe  II,  laws  96.  17;  Title  III,  Uw  47. 

3 .  As  the  Crown  is  specially  mentioned  in  these  laws,  it  cannot  be  said  that  she  is  amena- 
ble to  the  general  taws  of  prescription. 

3.  There  is  no  analogy  between  Article  C.  C.  3591  and  the  prescription  laws  of  the  Recopi- 
lacion.   The  former  Is  a  general  and  the  latter  are  special  laws. 

4.  Article  3581  ot  onr  Civil  Code  is  taken  rerbatim  «f  literatim  from  Article  9961  of  the  Code 

Napoleon . 

G 

1 .  Article  3521  of  the  Civil  Code  was  not  intended  to  provide  for  the  persons  who  shall  be 
Hubjeot  and  amenable  to  or  governed  by  the  laws  of  prescription,  but  for  the  causes 
which  shall  suspend  prescription. 

S  It  relates  to  a  temporary  cessation  of  tbe  flow  of  prescription  under  certain  specified 
conditions.  It  does  not  mean  that  the  United  States,  or  the  State  of  Louisiana,  shall  be 
subject  to  the  laws  of  prescription,  but  in  the  cases  of  tbose  who  are  sul^eot  to  theae 
laws  there  shall  be  no  suspension  of  its  operation .  When  the  suspensive  conditions  are 
ramoved  the  laws  are  again  operative. 

3.  It  IS  well  established,  that  the  running  of  a  statute  of  limitations  may  be  suspended  by 
erases  not  mentioned  in  the  statute  itself.    10  Wall.  393. 
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i  Presoriptlon  has  b«eii  licld  not  to  riiD  in  the  following  oaHes.  althoui^h  there  wm  no 
exception  established  by  law: 
«.  The  doctrine  of  '* contra  turn  viUtntim,"  etc.,  is  not  recognised  by  our  Code  nor  oon* 
taioed  in  our  statutes,  yet  is  »  weU  established  role  of  law  in  this  State.  90  Ann. 
131 ;  M  Ann.  31 ;  Hennen  PrescripUon  (Va.),  Nos.  1, 13,  17,  S7 ;  11  Wall.,  S45;  9  Wall., 
688;  18  Wall.,  701;  6  Wall.,  583;  d3U.  S.M;  llWalL,  4iW;  Civil  Code  8irey,  ArUole 
2851,  note  13 ;  10  Ann.  333. 

b.    Disability  to  sne  saspends  prescription  in  the  case  of  absenteM      17  Ann.  969;    90 
Ann.  407. 

e.    Where  a  Jnd|ce  oonld  not  be  sned  in  his  own  court,  prescription  does  not  ran.    7  N. 
8.,  471 . 

d.    Preaoription  does  not  mn  against  things  hon  dieommtrM  and  pnblic  rights.    3  N.  8. 
630;  18  L.  979;  3  K.  8. 994;  90Ann.»6. 

W.  U.  BogerSj  City  Attorney,  for  the  city  of    New  Orleang,  and 
Blanc  dt  Butler,  for  Tax  Collector,  Opponents  and  Appellees. 

h\  C.  Znekarie,  amicus  curiw,  on  the  same  side. 

B,  R.  ForvMm  and  E.  M.  Rudsonj  for  Opponents  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  In  January,  1884,  Charles  H.  Reed,  syndic  oi  bis  own 
estate,  Hied  a  final  account  and  tableau  of  distribution,  on  which  he 
stated  that  the  total  assets  realized  by  sale  of  his  propeity  were  $8,022. 

This  he  proposed  to  distribute — 

1st— To  the  auctioneer,  notary,  in  repairs,  and  iuMurauce $      515  00 

8tate  taxes,  with  privilege 183  00 

City  taxes,  with  privilege 612  50 

Attorneys^  fees  and  cost 1,007  20 

2d— To  Mrs.  Hiirs  mortgage  of 10,765  38 

According  to  this  account,  the  debts,  charges  and  taxes  enumerated 
bad  absorbed  all  the  assets,  and  nothing  remained  for  distribution 
among  ordinary  creditors,  a  list  of  which  is  appended  thereto.  On 
this  appears  State  Uxes  for  1875,  1876  and  1877,  aggregating  $450;  and 
city  taxes  for  1874,  1875, 1876,  1877, 1878  and  1879,  aggregating  11,085 
—but  without  interest,  cost  or  privilege,  and  not  entitled  to  participate 
in  the  distribution. 

The  city  of  New  Orleans  opposed  the  homologotiou  of  this  account, 
alleging  that  there  were  taxes  due  her  by  the  syndic  for  the  years  1869 
to  1883,  inclusive,  aggregating  $4,827.20,  and  that  said  taxes,  with 
interest,  are  secured  by  lien,  privilege  and  mortgage  on  tlie  property 
of  the  insolvent j  that  many  of  said  taxes  are  in  judgment;  and  all 
should  have  been  placed  upon  said  account  and  paid  by  preference  out 
of  the  proceeds  of  sale — and  her  prayer  is  to  that  effect. 
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Janies  D.  Houston,  State  Tax  Collector  for  the  Upper  District  of  New 
Orleaos,  likewise  opposes  the  homologation  of  said  account  and  tab- 
leau, alleging  that  taxes  are  due  the  State  for  the  years  1869,  1875, 
1876, 1877  and  1878,  amounting  to  |J, 313.80,  and  that  same  are  secured 
by  privilege  and  mortgage,  and  are  entitled  to  be  paid  out  of  the  pro- 
ceeds of  sale  by  preference  over  all  other  claims. 

The  account  and  tableau  were  also  opposed  by  £.  M.  Vallette,  de- 

tuanding  $35  for  compensation  for  services  rendered  while  provisional 

syndic;  and  the  Teutonia  Insurance  Company  opposed,  demanding  $75 

insurance  pi*emium  due. 

I. 

The  first  question  we  are  met  with  is  the  exception  of  Mrs.  Hill  to 
the  capacity  and  authority  of  J.  D.  Houston,  State  tax  collector,  to 
appear  in  court  and  represent  the  State,  and  set  up  a  claim  to  the  pro- 
ceeds of  sale  in  payment  of  State  taxes. 

It  appears  from  the  evidence  that,  after  sale  of  the  property  to  Mrs. 
Hill,  the  syndic  took  a  rule  on  the  city  of  New  Orleans,  the  Attorney 
General,  James  D.  Houston  tax  collector,  Mrs.  D.  G.  Hill,  and  other 
persons  who  are  mentioned  in  the  certificate  of  mortgages  annexed,  and 
procured  the  cancellation  and  erasure  of  all  the  mortgages,  privileges 
and  liens  therein  enumerated,  and  the  remission  of  same  to  the  pro- 
ceeds of  sale. 

In  support  of  his  objection,  counsel  for  the  syndic  cited  Article  210 
of  the  Constitution,  and  Alexandria  vs.  Hynian,  35  Ann.  301. 

The  answer  to  them  is  that  i:i  City  of  New  Orleans  vs.  Wood,  37  Ann. 
782,  this  Court  held  that  ^*Article210  is  not  self-operative;"  and  Alex- 
andria vs.  Hyman  only  applies  to  suits  against  t!ie  taxpayer  for  the 
collection  of  taxes.  Here  we  have  quite  a  different  case.  The  prop- 
erty, once  subject  to  the  State  taxes  claimed,  has  been  disposed  of  at 
judicial  sale  to  Mrs,  Hill,  the  mortgage  creditor  of  the  insolvent,  who 
is  at  the  same  time  the  tax  delinquent.  Upon  his  application,  as  the 
syndic  of  his  own  estate,  he  procured  the  cancellation  and  reference 
above  mentioned,  and  filed  his  final  account  and  omitted  therefrom  the 
taxes,  which  provoked  this  opposition. 

The  surrender,  judicial  sale  and  judgment  of  cancellation  have 
placed  the  property  assessed  out  ofrea4ffi  of  seizure  and  sale  by  the  col- 
lector. We  can  perceive  no  good  reason  why  he  is  not  entitled  to  make 
direct  claim  for  the  amount  due. 

in  13  Ann.  497,  The  State,  through  Thomai^  Askew^  State  Tax  Col- 
lect^or,  vs.  The  Southern  Steamship  Company,  the  Court  said:  **It 
appears  to  us  that  the  right  to  collect  the  taxes  presupposes  a  right  to 
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stand  in  judgment  in  snits  of  injonctiony  and  even  to  institute  an  action 
in  the  name  of  the  State  wJienever  the  taxes  cannot  be  otherwise  colleeted. 

'*  It  is  true  that  the  law  has  indicated  a  more  summary  proceeding 
than  suit  for  the  collection  of  the  taxes ;  still,  as  the  eheriflf  is  charged 
with  their  collection,  for  which  he  is  compelled  to  give  bond,  we  can  see 
no  sufficient  reason  why  he  should  not  be  permitted  to  use  the  name  of 
his  principal,  in  a  direct  action,  instead  of  seizing  property,  if  it  is  evi- 
dent that  the  seizure  will  occasion  an  injunction  or  other  unnecessary 
delay.  •  ••  *»••♦ 

*'  It  does  not  lie  in  the  mouth  of  a  defendant  to  question  the  right  to 
sue  when  he  admits  the  propriety  of  the  same,  by  the  issue  he  tenders, 
and  a  denial  of  the  right  of  the  State  to  recover, ^^  Budd  vs.  Houston, 
S6  Ann.  969;  United  States  vs.  Lee,  107  U.  S.  196;  Blackwell  on  Tax 
Titles,  p.  553. 

The  exception  was  properly  overruled. 

II. 

Mrs.  Hill  further  excepts  to  the  alleged  appearance  of  Thos.  Duffy, 
civil  slieriff',  in  opposition  of  the  city,  '*  because  he  has  no  right  to 
appear." 

The  opposition  of  the  city  is  in  her  oitm  name  alone,  though  it  is  signed 
('.  F.  Buck,  city  attorney,  and  Blanc  &  Bntler,  "of  counsel  for  civil 
slierift." 

On  the  trial  of  the  merits,  there  was  introduced  in  evidence  a  con- 
tract between  the  mayor  and  city  council,  disclosing  some  right  in  the 
civil  sheriff  to  collect  arrearages  of  delinquent  taxes  due  the  city. 

But  this  is  not  a  suit  for  the  enforcement  of  that  contract,  in  any 

sense.     It  does  not  change  the  issue,  nor,  in  any  way,  affect  the  statns 

of  the  parties  litigant. 

III. 

Mrs.  Hill  likewise  urges  as  an  exception  to  opponents'  demands  the 
prescription  of  two,  three,  five  and  ten  years — both  in  respect  to  the 
taxes,  and  the  privileges,  liens  and  mortgages  securing  same. 

The  precepts  of  the  Civil  Code,  under  the  title  of  Prescription,  in  our 
opinion,  bear  no  relation  to  the  limitation  prescribed  by  statute  in  re- 
spect to  the  collection  of  the  revenue. 

First,  because  taxes  are  not  debts  in  the  ordinary  acceptation  of  the 
term,  but  forced  contributions,  levied  by  the  sovereign  upon  the  prop- 
erty of  the  subject  for  the  support  and  maintenance  of  government. 
City  of  Shreveport  vs.  Uregg  &  Ford,  28  Ann.  836;  City  vs.  Davidson, 
30  Ann.  541;  City  vb.  Waterworks,  36  Ann.  436;  Desty  on  Taxation, 
sec.  7;  J.  A.  Morris  vs.  J.  L.  Lalanrie,  38  Ann. ,  jnst  decided. 
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Secoud,  because  the  Coustitution  aod  law8  have  not  provided  that 
aeiion  shall  be  brought  in  the  courts  for  the  collection  of  taxes  due  the 
State.    Alexandria  vs.  Uyman,  35  Ann.  301. 

We  do  not  doubt  the  correctness  of  the  opinion  of  the  Coart,  as  ex- 
pressed in  Graham  vs.  Tignor,  23  Ann.  570.  In  that  case  the  Auditor 
had  brought  suit  on  a  series  of  notes  defendants  had  executed  for  the 
purchase  price  of  school  lands.  It  was  an  ^* action^''  in  the  sense  of  R. 
C.  C.  3640. 

The  State^  in  that  case,  occupied  the  position  of  an  ordinary  suitor. 
In  this  case  the  State  appears  through  the  tax  collector  (who  is  repre- 
sented in  this  Court  by  the  Attorney  General)  for  the  sole  purpose  of 
taking  from  the  tax  delinquent — an  insolvent  person — ^the  taxes  due 
the  State;  and  out  of  a  fund  created  by  the  insolvenfs  omn  act,  assented 
to  by  his  mortgagee,  who  purchased  the  property  at  judicial  sale. 

(Nearly,  the  right  of  action  by  the  State  and  city  only  arote  when  the 
judgment  of  the  court  was  rendered  requiring  the  cancellfltiou  of  the 
privileges  and  mortgages  securing  their  taxes,  and  their  reference  to 
the  proceeds  of  sale. 

The  prescription  urged  here  is  against  "*/*«  daim^  of  the  State  and 
city.  We  understand  by  this  that  it  is  statutory,  and  predicat^^d  upon 
the  theory  that,  by  the  inaction  and  failure  of  the  officers  of  the  State 
and  city  to  timely  enfoi-ce  the  collection  of  the  taxes,  the  riglit  had 
lapsed. 

We  do  not  understand  the  gravafnen  of  the  opinion  of  the  Court  in 
the  Succession  of  Zachary,  30  Ann.  1262,  to  favor  that  theory.  It  goes 
no  further  than  Graham  vs.  Tiguor,  which  it  approves. 

it  says:  *^The  corporation  of  the  city  of  New  Orleans,  as  the  State, 
is  a  body  politic  and,  in  law,  an  intellectual  person;  and,  as  i(  may 
acquire  and  be  re  leased  by  prescription,  there  is  no  reason  it  should  be 
excepted  from  it«  ettects,  whmt  it  a/ppea/rs  in  court  and  claims  as  a  cred- 
itor.   In  this  instance  its  action  is  barred  by  the  lapse  of  ten  years." 

That  was  a  suit  for  city  taxes,  which  ha<l  not  l>eeu  sued  to  judgment 
as  they  have  in  this  case. 

But  we  think  the  concurring  opinion  of  Chief  Justice  Manning  more 
correct,  and  prefer  to  follow  it. 

He  said:  '^  I  concur  in  the  decree  in  this  case,  but  I  do  not  wish  to  be 
understood  as  assenting  to  the  doctrine  that  general  laws  regulating 
prescription  affect  the  rights  of  the  State.  The  State  is  sovereign,  and 
when  she  enacts  laws  fixing  the  time  within  which  aetione  must  be 
brought  upon  pecuniary  obligations,  or  for  the  establishment  of  the 
rights  of  property,  she  is  legislating  for  her  citizens  and  is  not  impoB- 
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log  restrictions  iipoB  herself,  and  such  laws  do  not  affect  her  own  rights, 
unless  she,  in  terms,  includes  herself  within  their  operation.^'' 

LawH  appertaining  to  prescription  are  strUsH  juris,  and  when  sought 
to  be  applied  to  the  State  are  stHcHsime  jure. 

At  most,  they  constitute  a  bar  to  the  assertion  of  riglits  judicially. 
They  do  not  operate  in  pais.  They  are  neither  self-acting  nor  self- 
enforcing. 

Prescription  proceeds  upon  the  theory  that  one,  in  whose  favor  a 
right  once  existed,  has  lost  judicial  recourse  for  its  enforcement  by 
reason  of  his  own  neglect,  for  such  a  length  of  time,  that  it  would  be 
against  equity  to  permit  its  assertion. 

Such  an  equity  cannot  arise  in  favor  of  the  subject,  as  against  the 
liovereigu,  by  reason  of  the  failure  of  her  officers  to  perform  their  du- 
ties. Ceri;ainly  not,  unless  the  Legislature  has  so  declared  in  unmis- 
takable terms. 

In  State  vs.  Viator,  37  Ann.  735,  this  Court  said:  **  The  revenue  laws 
hold  tax  collectors  to  averv  rigid  accountability,  and  on  the  other  hand 
give  him  exceptional  facilities  for  collecting. 

'<  They  are  sui  generis,  and  are  not  to  be  assimilated  to  those  on  any 
other  subject." 

The  statement  of  facts  upon  which  our  opinion  is  predicated  discloses 
diat  Miere  are  no  ''current  taxes''  for  the  years  since  the  adoption  of 
the  Constitution  of  1879,  involved.  Only  those  denominated  ^'  back 
taxes,"  ov  '<  delinquent  taxes,"  and  such  as  come  within  the  province  of 
the  ordinance  for  the  relief  of  delinquent  taxpayers  are  involved. 
Hence,  there  arises  no  question  pertaining  to  the  proper  construction 
«>f  the  Constitution,  or  the  laws  since  enacted  pursuant  thereto. 

The  Constitution,  and  the  ordinance  for  the  relief  of  delinquents,  dis- 
severed **back  taxes"  from  "current  taxes."  They  did  not  operate  a 
repeal  of  prior  revenue  laws,*  but  same  were  thereby  most  distinctly 
left  in  full  force  for,  ^t  least,  nil  purposes  of  collecting  the  taxes  that 
had  been  assessed  under  them. 

This  Court  had  occasion  to  place  an  interpretation  upon  one  feature 
of  this  question  in  The  State  ex  reL  Mrs.  Jackson  vs.  The  Recorder,  34 
Ann.  178,  in  which  these  principles  were  announced,  viz: 

1st  That "  under  the  express  terms  of  Act  68  of  1870,  and  Act  42  of 
1871,"  taxes  were  secured  by  a  mortgage  as  well  as  a  lien  and  privilege. 

2d,  That  Act  96  of  1877  did  not  affect  the  mortgages  by  which  they 
were  secured. 

3d.  That  Act  77  4>f  1880,  which  provides  that  "  all  tax  mortgages 
and  tax  privileges  shall  be  prescribed  by  three  years  from  the  filing  of 
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the  tax  rolls/'  has  ''no  application  to  either  privileges  or  inorf/Braj?es  for 
pre-existing  taxes." 

Id  the  more  recent  case  of  Davidson  vs.  Lindoff,  36  Ann.  765^  Jackson 
vs.  Recorder  was  affirmed. 

In  that  case,  city  taxes  for  the  years  1871  to  1879,  inclusive,  were 
involved.  The  Court  say:  "Section  20  of  the  city  charter  of  1879," 
(1869  was  clearly  intended,)  ''provided  *tliat  the  taxes  assessed  and 
levied  by  virtue  of  this  act  •  •  ♦  are  hereby  declared  a  lien  and 
privilege  upon  said  property,  ♦  ♦  •  and  said  lien  and  privilege 
shaU  exist  in  favor  of  the  city  of  New  Orleans  *  •  •  until  the  same 
shall  be  fully  paid ;  and  same  shall  be  paid  in  preference  to  all  mort> 
gages,  or  other  incumbrances,  other  than  taxes  due  the  State.'  Under 
this  law  the  tax  privileges  of  the  city  of  New  Orleans  were  practically 
ImpreHcriptible,  It  remained  unaffected  by  any  subsequent  legislation 
until  Act  96  of  1877.  ••••••. 

"  But,  clearly,  privileges  existing  for  prior  taxes  are  entirely  outside 
of  the  language  and  meaning  of  the  law. 

*'  Conceding  then  that  the  law  applies  to  taxes  of  the  city  of  New 
Orleans,  after  its  passage,  it  is,  nevertheless,  merely  a  statute  of  pre- 
scription.  subject  to  intei-ruption  in  the  modes  prescribed  by  law,  and 
applicable  only  as  a  defense  in  bar  of  action  and  judgment. 

"  But  here  we  find  that,  in  every  case,  the  city  has  sued  a^Hl  recov- 
ered judgment,  with  the  recognition  of  the  lien  and  privilege  which 
had  been  recorded  in  the  mode  preset ibed  bylaw.'' 

This  Court  has  repeatedly  held  that  tax  statutes  have  no  retrospec- 
tive o))eration,  unless  this  purpose  is  specilically  declared  therein.  38 
Ann.  39,  City  vs.  Virgnole;  33  Ann.  258,  ^Succession  of  Dupuy;  31  Ann. 
781,  City  vs.  R.  W.  L. ;  29  Ann.  416,  New  Orleans  vs.  Day,  33  Ann.  r^r}S, 
City  vs.  Poydras  Orphan  Asylum. 

These  taxes  are  thus  removed  from  the  operatiou  of  those  statutes. 

The  opinion  in  Davidson  vs.  Lindofl'  is  conclusive  as  to  the  entire 
controversy,  so  far  as  it  appertains  to  city  taxes,  all  of  which  are  evi- 
denced by  tax  bills,  in  due  form,  and  judgments  regularly  pronounced 
amd  recorded. 

In  respect  to  the  State  taxes,  we  find  that  the  excerpt  from  the  city 
charter,  above  quoted,  is  in  very  nearly  the  exact  language  of  Section 
37  of  Act  42  of  1871,  and  Section  36  of  Act  114  of  1869,  and  the  opinion 
in  Davidson  vs.  Liudoli'  is  precisely  applicable  in  all  respects. 

But,  inasmuch  aa  the  taxes  asserted  in  the  tax  collector's  opposition 
ai-e  only  those  of  1869,  1876, 1876, 1877  and  1878,  those  only  of  the  last 


NEW  ORLEANS,  FEBRUARY,  1887.  125 

Reed  vb.  Creditors. 

two  years  are  preecriptible  under  Act  96  of  1877;  but^  as  we  have  seen, 
the  mortgage  securing  them  is  unaffected  by  it. 

In  addition  to  this,  we  find  the  State  taxes  of  1875,  1876  and  1877, 
and  city  taxes  of  1874,  1875,  1876,  1877,  1878  aud  1879— without  priv- 
ilege or  mortgage — entered  on  the  syndic's  account,  on  the  list  of  ordi- 
nary debts;  and  this  was  not  opposed  by  Mrs.  Hill,  and  the  account 
was  duly  hotnoloj^ated  so  far  as  not  opposed.  That  is  a  clear  and  un- 
mistakable acknowledgment  of  the  liability  of  the  insolvent  for  them. 

The  certificate  of  mortgages  shows  the  timely  inscription  of  the 
aiHsessmcnts  iu  the  book  of  mortgages,  so  as  to  perfectly  preserve  their 
eflfect  against  third  persons. 

The  pleas  of  prescription  were  properly  rejected. 


On  the  Merits. 

In  respect  to  city  taxes,  we  have  only  to  say  that  we  regard  the  judg- 
ments in  favor  of  the  city  as  conclusive.  The>  formed  res  judicata  with 
respect  to  Reed  prior  to  his  surrender;  and  Mrs.  Hill  made  no  answer 
or  appearance  of  any  kind,  except  for  the  purposes  of  her  exceptions; 
and  she  is  without  any  standing  in  court  to  control  them. 

In  respect  to  the  State  taxes,  the  syndic's  acknowledgment  of  those 
of  1875,  1876  and  1877  is  conclusive. 

There  is  in  the  record  no  sufficient  proof  to  establish  the  taxes  of 
1869.  They  amount  to  $252,  and  must  be  rejected.  But  the  taxes  of 
1878  are  fully  proven  by  the  assessment  roll  of  that  year,  which  corre- 
sponds precisely  with  the  demand  on  tax  collector's  opposition. 

In  respect  to  the  complaint  of  the  syndic  that  the  assessments  are  not 
sufficiently  accurate  in  respect  to  the  description  of  the  property  for 
the  liens  and  mortgages  to  attach  to  them,  to  say  the  least,  it  comes 
with  poor  grace  from  a  citizen  who  has,  for  so  many  years,  defaulted 
in  the  payment  of  his  taxes.  Rut  he  is  completely  estopped  from  urging 
such  an  objection  by  reason  of  his  proceeding  by  rule  to  procure  a  judg- 
ment coercing  the  cancellation  of  the  privileges  and  mortgages  in  ques- 
tion, acd  their  reference  to  the  proceeds  of  sale. 

The  certificate  of  mortgages  is  annexed  thereto,  and  the  judgment 
making  the  rule  absolute  refers  to  the  mortgages  and  privileges  that 
are  to  be  cancelled  as  those  '^recorded  against  the  foUomng  described 
prope rty  " — gi  vi  n g  the  desc ription . 

There  is  no  merit  in  the  defense. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  court  a  qua  be  amended  so  as  to  reject  and  disallow  the  State  taxes 
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of  1869,  $252;  and  as  thug  amended,  that  tlie  Hiiriie  tie  affirmed  -one 
lialf  the  cost  of  appeal  to  be  taxed  against  J.  D.  Houston,  tax  collectoi, 
and  one- half  against  the  syndic  and  other  appellants. 

Judgment  amended  and  affirmed. 

Poche,  J.    I  concur  in  the  decree. 


On  ArPLicATioN  for  Rkhrakiko. 

Tlie  appellant,  Mrs.  Sarah  H.  Hill,  aloiM,  makes  this  application  ; 
though  she  was  joined  in  her  appeal  by  the  syndic. 

She  complains  that  our  opinion  treats  this  as  a  contest  made  by  the 
insolvent,  whereas  it  is  Ix^tween  her  and  the  State  and  city,  touching 
the  rank  of  their  liens  and  privileges. 

The  facts  of  the  case  are  :  That  the  tax  delinquent,  jis  syndic  of  his 
own  estate,  procured  a  sale  of  his  property,  on  which  Mrs.  Hill  held  a 
first  mortgage,  for  a  large  sum,  and,  at  the  sale,  she  became  the  pur- 
chaser. Soon  after,  the  syndic  proceeded  by  rule  on  the  certificate  of 
mortgages,  and,  contradictorily  with  them,  obtained  the  cancellation 
of  all  liens  and  mortgages,  recorded  against  the  identical  property  she 
purchased,  and  their  reference  to  the  proceeds  of  sale. 

The  object  of  that  proceeding  was  manifestly  for  the  purpose  of 
disencumbering  her  property,  and  to  which  her  assent  was  given. 

The  only  question  with  which  we  have  now  to  deal  is  the  rank  of 
the  liens  affecting  those  proceeds. 

The  insolvent,  as  syndic,  filed  an  account  and  tableau  of  distribn- 
tion  of  same,  and  the  appellant  was  thereon  placed  as  a  first  mort- 
gage creditor. 

The  taxes  of  1880  and  subsequent  years  were  allowed,  as  being  en- 
titled to  participate  in  the  distribution  ;  but  those  of  years  previous 
to  1880  were  placed  on  a  list  appended  to  the  account,  without  an  v 
lien  or  privilege. 

This  account  and  tableau  were  opposed  by  the  State  and  city,  t»n 
the  grounds  stated  in  the  opinion. 

To  these  oppositions  Mrs.  Hill  tendered  several  exceptions,  and, 
among  others,  a  plea  of  prescription. 

On  these  issues  the  oppositions  were  tried,  and  decided  against  Mrs. 
Hill  and  the  syndic. 

It  seems  clear  that  Mis.  Hill  is  as  much  bound  by  the  judgment  as 
the  syndic  was.  The  amount  of  the  taxes  was  tacitly  at  issue,  and 
at^judged,  quite  as  her  lien  and  mortgage  on  the  proceeds. 
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The  acknowledgeirent  of  the  syndic  on  Mr  account,  to  which  Mrs. 
Reid  had  made  herself  a  party,  hy  plea  and  exception,  resisting  the  de- 
mands of  opponents  to  iff  became  concluBive  against  all  parties,  when 
final  judgment  was  rendered  on  the  issues  thus  joined. 

She  urges  specific  objection  to  the  effect  that  the  taxes  of  1880 
having  been  allowed  on  the  account,  the  judgment  affirmed,  virtually 
allowed  them  a  second  time.  Such  was  not  the  interpretation  we 
placed  on  the  decree.  In  oiir  opinion  it  merely  rei'ised  and  restated  the 
account,  and  increased  this  item,  hy  the  jiddition  of  costs,  only. 

There  are  other  objections  urged  against  the  opinion ,  but  the  point h 
covered  by  them  were  sufttciently  discussed  in  the  original  opinion, 
and  their  argument  need  not  be  repeated  here. 

Bdt,  OD  reflection  and  re-examination  of  the  law,  we  have  become 
satisfied  that  the  lien  of  the  Stat«  for  the  taxes  of  1878  has  lapsed, 
and  have  become  barred  by  the  limitation  of  three  years,  provided  by 
Section  36  of  Act  96  of  1877,  and  that  the  judgment  appealed  front 
should  be  reduced  by  the  sum  of  $146  52  on  that  account — but  that  a 
rehearing  is  unnecessary  in  order  that  this  reduction  be  made. 

But,  in  so  deciding,  we  are  not  to  be  understood  as  reversing,  or 
even  modifying  the  opinion  of  this  Court,  as  expressed  in  State  ex  rel. 
Jackson  vs.  Recorder,  34  Ann.  178,  and  others  cited  in  opinion.  On 
the  contrary^  we  expressly  affirm  them. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court,  and  of  this  Court,  be  and  the  same  are  hereby 
amended  and  reduced  by  the  sum  of  Sl46  52,  and,  as  thus  amended, 
onr  original  opinion  remain  undisturbed. 


No.  9579. 

Nkw  Oklkans  Elkvatkd  Railway  Company  vs.  Mayor  and  Cocncil 

OF  New  Orleans. 

An  iqjunetion  in  Hmine  doM  not  lie  to  prevent  the  mayor  of  a  manicipal  corporation  from 
rigning  an  ordinanoe  passed  by  the  oounoil,  purporting  to  repeal  a  preTioas  otdinanae 
and  contract  ander  it. 

.Von  Mnttat,  that  the  mayor  will  sign  the  ordinance,  or  that  the  council  will  paaii  it  orer  hia 
▼eto  if  retamed  unsigned,  or  that  it  will  become  execatory. 

It  is  not  until  after  snch  ordinance  has  been  signed,  or  become  execatory,  that  its  Talidity 
can  be  Judicially  contested  and  determined. 

Otherwise,  the  coort  wonld  be  exposed  to  a^ndicate  on  the  legality  of  an  ordinance  merely 
in  embryo,  which  may  never  be  signed  or  acqoire  vitality. 

Courts  of  Justice  have  enough  to  do  in  dealing  with  real,  existing  and  actual  wrongs,  with- 
out anticipating  and  combatting  hypothetical  evils  of  the  future  which  may  or  not  arise. 


39    127 
fl20  1044, 
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A  decree  dlMolving  an  ioJunotiOD  in  limine,  issued  to  prevent  the  ftijruature  by  a  mayor  of 
an  ordinance  paesed  by  the  coancil,  and  a  jadgment  suBtainiug  an  exception  of  'no 
caase  of  action/'  under  insofficlent  avarraente  of  the  petition,  are  correct  and  will  not  be 
dietnrbed  on  appeal. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe f  J. 

Blanc  t&  Butler,  for  Plaiutiff  and  Appellant: 

A. 

1 .  Where  an  ii\)anction  against  the  mayor  and  the  connoil  of  the  city  rentraitts  the  RiguiuK 
and  promulgation  of  an  ordinance  and  also  the  enforcement  of  it,  it  may  be  dissolved  no 
far  as  it  restrains  the  signing  and  promalgation.  and  maintained  so  far  as  it  prevents 
the  enforcement  or  operation  of  the  ordinance. 

'2.  If  an  appeal  be  taken  from  snoh  a  Judgment  and  not  Joined  in  by  the  city,  the  Judgment 
is  final  so  far  as  it  maintains  the  injunction  to  prevent  the  operation  and  enforcement  of 
the  ordinance. 

'^.  Where  plaintifls  set  forth  a  contract  valid  and  binding,  and  their  fulflllment  thereof,  and 
Hhow  fttrther  that  one  of  the  contracting  parties  has  refused  to  comply  with  it«  obliga- 
tions, and  without  a  hearing  oi-  discussion  of  any  kind  has  attempted  to  forfi'll  and  annnl 
the  contract,  in  violation  of  the  Constitutions  of  the  State  and  United  States,  a  cause  of 
action  is  set  forth. 

4.  The  contract  naming  a  committee  of  a  council  to  see  tliat  the  lines  and  the  grades  for  the 
ntructure,  and  that  the  position  of  the  work  in  the  route,  be  correct,  haH  no  power  to 
change  the  route  itaelf,  or  to  make  a  substantial  modification  of  the  franchise  itsolf. 
Dillon's  Mnn.  Coip.,  p.  477,  sec.  483;  5  Peters,  1. 

T).  The  grant  of  the  right  of  way  through  St.  Charlee  sti'eet.  with  the  naming  of  a  connuit- 
tee  to  fix  the  liues.  grades  and  positions  of  the  structure,  does  not  authorize  such  a  com- 
mittee to  change  the  right  of  way  ftom  the  street  named  to  another.  So.  where  the 
franchise  is  for  a  right  of  way  along  the  river  trout,  and  the  whole  purpose  of  the  enter, 
prise  and  the  ob|ect  of  the  grant  is  to  provide  an  elevated  structure  on  the  river'n  edge 
or  Anont,  it  is  not  in  the  power  of  the  committee  appointed  to  supervise  nnd  ti^e  that  tho 
structure  is  erected  and  placed  in  the  proper  position  and  with  proper  lines  and  grades, 
to  change  the  right  of  way  from  the  fh>nt  to  the  back,  or  from  the  indicated  route  to 
another  which  is  entirely  deatructive  of  the  whole  purpose  and  intent  of  the  contract. 

6.  Where  the  approval  of  a  council  and  its  committee  is  i-equired  for  the  plans,  survey  a. 

grades  and  positions  in  the  indicated  rout«,  it  is  not  possible  for  the  company,  under 

their  contract,  to  do  any  more  work  after  the  completion  of  said  plans  and  surveys  and 

the  submission  to  the  council  and  committee,  until  the  committee  and  council  nliall  havn 

approved. 

B. 

7.  In  matters  of  contract  the  city  of  New  Orleans  is  to  be  regarded  as  an  individual,  and 
,  is  controlled  by  the  same  laws,  the  aame  principles  of  equity,  the  same  artioles  of  the 

Constitution.    State  of  Louisiana  ex  rel.  Bermudez  vs.  Mayor  of  Kew  Orleaaa.  20  Ann . 
ITS.  174;  Rice  vs.  Schmidt,  11  La.  78. 

8.  The  city  of  New  Orleana  is  not  a  co-ordinate  department  of  the  government,  it  is  not  the 
legislature,  nor  entitled  to  the  immunity  fh>m  judicial  control  allowed  ooHirdinate  de- 
partments. Arnoult  vs.  New  Orleans,  11  Ann.  54 ;  Spring  Valley  Waterworks  Company 
Case.  Vol.  9,  p.  25 :  :*  Saw.  217;   19  U.  S.  433 ;  9  N.  Y.  270. 

» .    The  only  method  to  destroy  a  title  or  franchise  is  by  forfeiture  for  non-user  or  misuttcr, 

jHdicieMy  ascertained.    The  city  council,  indeed,  the  legislature  itself,  have  no  power  to 

.    forfeit  or  annul  their  contracts,  stating  that  the  party  had  not  complied  with  t 
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That  is  a  Judicial  fanotioD,  to  be  exercised  only  after  a  bearing  and  proper  trial.  Ben- 
sou  V8.  Major  of  New  York,  10  Barb.  3S4 ;  Carondelet  Canal  and  Navigation  Company 
Caae,  36  N.  Y.  p.  — . 

10.  The  city  of  New  Orleans  is  a  corporation  of  very  limited  power.  It  has  no  legislative 
(so-called)  powers,  except  as  clearly  given  by  its  obaiter.  The  moment  it  goes  beyond 
these  special  grants  of  aathority ,  the  council  become  a  mob,  and  are  not  entitled  to  injnre 
citizens,  impair  rights,  slander  titles,  or  do  any  harm  in  defiance  of  judiciid  control. 
Dillon's  Mouioipal  Corporations,  sees.  18,  19,  and  note ;  43  Iowa,  48. 

U.  The  assertion  that  a  city  conndl,  sitting  in  the  form  of  a  legislators,  acting  in  the  form 
of  an  assembly,  cannot  be  enjoined  tnm  passing  an  ordinance,  however  illegal,  oormpt 
or  wrong,  is  not  only  not  good  law,  bnt  is  an  absurdity  not  sastained  by  any  decision 
known  to  coansel. 

18.  The  tme  doctrine  is,  that  courts  of  equity  may  enjoin  the  passage  of  an  ordinance  which 
is  entirely  beyond  the  power  and  authority  of  the  council  to  pass.  Spring  Valley  Water- 
works Company  Case ;  American  and  English  Corporation  Cases,  Vol.  2,  p.  S5 ;  People 
vs.  Sturtovant,  9  N.  T.  270. 

13.  If  the  passage  of  an  illegal  ordinance  cannot  oroduce  the  least  effect,  and  require  some 
set  to  be  done  under  it  before  anyone  can  be  effected  thereby,  the  courts  will  not  gen- 
erally arrest  the  passage,  but  will  wait  until  some  stop  is  taken  under  it. 

H.  But  the  passage  of  the  ordinance  itself  will  be  arrested  by  ipjunction,  when  the  mere 
act  of  passage,  as  in  the  case  of  an  attempted  repeal  of  righto,  will  work  irreparable 
injury. 

15.  It  is  obvious  that  the  repeal  ot  an  importent  franchise  granted  by  the  council  will  so 
overshadow  and  cast  doubt  upon  such  franchise  as  to  make  it  impossible  to  procure  cap- 
itol  or  exercise  any  righto  upon  said  franchise.  Men  will  not  place  their  money  in  mat- 
ters involved  in  law  suite  or  at  the  time  in  dispute. 

16.  Were  it  true  that  a  city  council  could  not  be  ei^oined  in  the  passage  of  any  kind  of  an 
ordinance,  because  the  city  oonu'^il  is  a  legislature,  the  same  doctoine  would  prevent  the 
coorto  fh}m  commanding  such  a  legislature  to  do  anything.  But  no  one  denies  that  thn 
couHs  have  a  right  to  cumroand  the  city  legislature  to  take  their  legislative  seato  and 
pass  ordinances  to  carry  out  their  contracte  and  perform  their  obligations.  There  can 
be  no  good  reason  why  the  passage  of  an  uttoriy  illegal  and  wrongful  act  should  not  be 
enjoined,  when  the  execution  of  the  same  may  be  arrested  by  li^unctiou.  The  same 
grounds  which  would  permit  an  ii\)unctiou  give  power  to  prevent  the  passage. 

17.  Equity  favors  prevention.  It  is  better  to  prevent  a  threatened  wrong  than  to  await^  the 
injury  before  applying  a  remedy.  Hugh  on  Iivjunctions,  §§  31,  147,  269 ;  49  Barb.  57;  33 
Barb.  103, 104  ;  Story's  Bquity,  907;  14  N.  T.  506 ;  17  Barb.  445;  10  Barb.  226. 

W.  H,  BogerSf  City  Attorney,  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Bekmudez,  C.  J.  The  plaintiff  company  appeals  from  two  judg- 
ments, one  an  interlocutory  decree,  dissolving  in  part  an  injunction 
issued  in  Umme;  another,  a  final  judgment  sustaining  an  exception  of 
no  came  of  ctcUtyii,  dismissing  the  suit. 

The  fundamental  averments  are:  That  the  Council  of  the  city  of 
New  Orleans  has  passed  an  ordinance,  the  object  of  which  is  to  repeal 
another  ordinance,  under  the  provisions  of  which  a  valid  contract  was 
entered  into  between  the  plaintiff  company  and  the  corporation  ;  that 
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the  ordinance  was  aent  to  the  Mayor  for  his  signature  ;  that  the  pas»- 
^S^f  signature  and  promulgation  of  the  ordinance  are  unfair,  unjust, 
utterly  and  outrageously  unlawful,  beyond  the  power  of  the  city,  and 
a  violation  of  the  previous  ordinance  and  the  contract  thereunder;  an 
attempt  to  divest  vested  rights  and  to  impair  the  obligations  of  a  con- 
tract, contrary  to  the  Federal  and  State  Constitutions. 

The  prayer  is,  that  the  Mayor  and  Councilmen  be  enjoined  from 
signing,  promulgating,  recording,  enforcing  or  giving  effect  t4),  the  or- 
dinance purporting  to  repeal  the  anterior  ordinance,  until  the  further 
order  of  the  court;  and  that,  after  due  proceedings,  tlie  injunction  be 
perpetuated,  and  the  attempted  repeal  and  ordinance  or  enactment  be 
declared  null  and  void. 

On  those  averments,  a  preliminary  iigunction  issued,  which,  how- 
ever, on  a  rule  to  dissolve,  was  set  aside,  as  far  as  it  restrains  the 
passing,  signing  or  promnlgation  of  the  ordinance  or  resolution  com- 
plained of. 

An  exception  of  *'  no  cause  of  action  "  was  subsequently  tiled  and 
sustained,  and  the  suit  was  dismissed  with  coNts. 

We  have  carefully  considered  the  authorities  referred  to  by  plaiu- 
tiff's  counsel,  but  do  not  propose  t^  contest  the  correctness  of  the 
rulings  relied  on.  It  suffices  to  say,  that,  in  none  of  the  cases  does  it 
appear  that  a  suit  kindred  to  the  present  one,  was  instituted  and  fMissed 
upon. 

There  can  be  no  possible  dispute  that,  where  a  municipal  corpora- 
tion has  passed  a  valid  ordinance  and  under  it  has  entered  into  a  valid 
contract,  subsequently  carried  out,  the  Council  lias  no  right  to  pass  an 
ordinance  repealing  the  ordinance  and  the  contract,  on  false  grounds ; 
that  such  ordinance  would  be  absolutely  null,  and  that  a  court  of  jus- 
tice would  so  declare. 

It  does  not,  however,  follow  that,  where  the  ordinance  was  simply 
passed,  and  is  in  the  hands  of  the  corporation  executive  officer,  the 
Mayor,  the  court  has  the  right  to  issue  an  injunction  in  limine  to  pre- 
vent that  official  from  considering  the  ordinance  and  approving  it  by 
his  signature,  in  the  exercise  of  his  discretion,  should  he  deem  proper 
to  do  so. 

The  court  would  have  a  right  to  presume  that  the  Mayor  will  do  his 
duty,  and  that,  if  he  finds  that  the  submitted  ordinance  is  ultra  tHres, 
he  will  veto  it.  nnd  that  the  Council  itself  will  yield  and  sustain  the 
veto,  and  thus  recall  the  ordinance.  Nan  constat  that  this  will  not  be 
the  course  of  the  Mayor  and  of  the  Council. 

But,  were  it  true  that  the  Mayor  would  sign  and  promulj^ate  the  or- 
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(linaiice,  iinle^n  impeded  by  the  conrt,  such  gignatare  and  promulga- 
tion of  tlie  ordinance  propria  vigare  could  not,  and  therefore  would 
jiot,  make  the  repeal  eflPectaal,  if  such  action  was  prohibited  by  law, 
i\H  ultra  vires. 

The  plaintiff  claims  that,  under  the  provisions  of  the  ordinance  (No. 
215,  Council  Series),  adopted  on  March  20, 1883,  giving,  granting  and  es- 
tablishing the  franchise  and  right  of  way  for  an  elevated  railway  along 
the  liver  front,  from  the  lower,  or  near  the  lower  limits,  to  tlie  upper 
boundary  of  the  city  of  New  Orleans,  which  ordinance  conferred 
rights  and  imposed  obligations — the  plaintiff  company  has  entered 
into  a  contract  with  the  city  on  the  28th  of  April  following,  (1883), 
which  is  binding  and  indissoluble. 

ft  is  further  alleged  that,  in  furtherance  of  said  ordinance  and  con  - 
tract,  the  company  has  fully  carried  ou  b  all  such  of  its  engagements  as 
were  susceptible  of  execution,  and  that,  without  a  hearing,  and  while 
c^Tt-ain  matters  were  pending  before  a  committee,  the  Council  has  un- 
(k-rtjiken  illegally  to  jmss  the  repealing  ordinance  complained  of,  and 
already  mentioned. 

It  is  apparent  that  the  petition  discloses  no  cause  of  action  for  an 
injunction,  in  Uminef  for  the  obvious  reason  that  the  application  is  pre- 
mature. 

In  the  case  of  State  ex  rel.  Behan  vs.  Judge,  35  Ann.  1075,  (1081),  in 
which  a  preliminary  injunction  had  been  issued  to  prevent  the  City 
Council  from  proceeding  to  the  impeachment  of  the  City  Treasurer, 
the  Court  held,  that  the  general  rule  is,  that  courts  cannot  impede  by 
preliminary  injunction,  the  usual  functions  of  a  municipal  corporation  ; 
but  that  this  rule  is  subject  to  very  few  exceptions,  wh<5ie,  from  the 
nature  of  the  act  to  be  performed,  and  of  the  consequent  inevitable 
and  irreparable  injury  to  public  interest,  the  proposed  action  of  the 
cori>orate  body  may  be  reached  otherwise  by  the  arm  of  the  judiciary. 

In  so  holding,  the  court  rested  its  conclusions  on  good  authority. 
Dillon  on  M.  C,  3d  ed.,  vol.  1,  No.  94,  vol.  2,  No.  908;  High  on  In- 
junctions, Sees.  783,  795 ;  Slaughterhouse  Co.  vs.  Police  Jury,  32  Ann. 
1192;  Harrison  vs.  New  Orleans,  33  Ann.  222;  Healy  vs.  Allen,  38 
Ann. . 

The  injunction  issued  in  limine  by  the  district  judge  was  declared  by 
thiii  court  to  have  been  illegally  granted,  and  the  judge  was  prohibited 
from  giving  it  effect. 

In  the  present  instance,  the  resolution  passed  does  not  direct  the 
:ictive  or  physicial  performance  of  any  act  which  may  inflict  injury  on 
Uie  plaintiff. 
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It  is  not  minatory,  bat  merely  declaratory  that  a  previouB  ordinance 
is  repealed,  because  of  breach  of  the  contract  under  it. 

As  much  as  any  individual  citizen,  a  municipal  corporation  has  a 
right  to  think  and  to  say  that  a  contract,  to  which  it  is  a  party,  is  a 
nullity  and  to  repudiate  it,  as  far  as  practicable. 

Such  statement,  of  course,  does  not  of  itself^  do  away  with  the  or- 
dinance, or  contract  made  in  furtherance  of  it,  as  it  is  a  mere  declara- 
tion, or  expression  of  opinion,  not  reqnired  by  law  to  be  uttered,  as  a 
condition  precedent  to  obtain  eventual  relief  and  the  contract  may 
well  stand,'  notwithstanding  it,  provided,  the  enunciation  bo  not 
founded  on  grounds  sufficient  to  substantiate  and  justify  it. 

It  is  not  until  after  the  ordinance  shall  have  been  signed  by  tiie 
Mayor,  or  been  passed  over  his  veto,  or  have  become  final  by  the  lapse 
of  time,  that  its  validity  can  be  judicially  contested  and  determined. 

Otherwise  the  court  would  be  exposed  to  adjudicate  upon  the 
legality  of  an  ordinance  merely  m  embryo,  which  may  never  be  signed, 
or  never  become  definitive. 

As  was  said,  in  29  Ann.  272,  and  repeated  with  approbation  in  '<^ 
Ann.  1196-7: 

^'  Courts  of  justice  have  enough  to  do  in  dealing  with  real,  existing 
and  present  wrongs,  without  anticipating  and  combating  hypothetical 
evils  of  the  future,  which  may  or  may  not  arise." 

Tlie  dissolution  of  the  'preliminary  injunction  and  the  dismit^sal  of 
the  suit,  on  the  exception,  were  proper. 

Judgments  affirmed. 


No.  9864. 

Tke  State  ex  rel.  Joseph  A.  Walker  and  Valentine  Merz  vs. 
The  Judge  of  Section  *'A,"  Criminal  District  Court  for  the 
Parish  of  Orleans  et  al. 

1 .  When  *  partr  it  proaeouted  for  crime  under  a  law  alleged  to  be  uucoiiAtitutioiial.  iu  a 
case  which  is  unappealable,  and  where  a  proper  plea  setting  up  the  uncoDstitutionality 
has  been  overruled  by  the  Judge,  a  proper  case  is  presented  for  the  exercise  of  our  su- 
pervisory Jurisdiction  in  determining  whether  the  Judge  is  exceeding  the  bounds  of 
Judicial  pow9r  in  entertaining  a  presecntion  for  a  crime  not  created  by  law. 

2.  Tbe  Civil  District  Court  tor  the  parish  of  Orleans  has  no  control,  direct  or  indirect,  over 
the  Criminal  Disttict  Court,  and  no  injunction  or  order  of  any  kind  issued  by  the  former 
can  have  effect  t^i  curtail,  restrain  or  suspend  the  Jurisdiction  of  the  latr«r  court. 

3  If  the  district  attorney,  Joined  as  lespondent,  has  violated  an  injunction  of  the  Civil 
District  Court,  to  the  prejudice  of  relators,  their  relief  lies  not  in  an  appeal  to  our  super- 
visory turlsdlotlon,  but  to  the  punitory  powers  of  the  court  which  issued  the  injunction. 

4.    Act  No,  18  of  1886,  known  as  the  Sunday  law.  does  not  violate  either  Act  4  of  the  Cou- 


NEW  ORLKANS,  FEBRUARY,  1887.  138 

SUte  ex  rel.  Walker  and  Men  vs.  Jadge. 

HtitalioD  of  the  State  conoerning  religioos  liberty,  nor  the  14th  Amendment  to  the  Con- 
stitntion  of  the  Unitod  SUtes,  nor  Art.  1  nor  Art.  6  of  the  State  Constitution,  touching 
the  constitutional  protection  of  "  life,  liberty  and  property,"  and  gnamntee  of  "  equal 
protection  of  the  laws." 
5.  Said  act  is  a  valid  exercise  of  the  police  powers  of  goYemment,  the  nature,  extent  and 
grounds  of  which  are  discussed  and  expounded,  and  therefore  subject  to  none  of  the 
constitutional  inhibitions  nrged. 

A    PPLICATION  for  Certiorari  and  Prohibition. 


Braughrij  Buck,  Dinkelspiel  dt  Hart  for  the  Relators : 

.  The  writ  of  prohibition  issues  when  one  court  takes  jurisdiction  of  a  cause  that  belongs 
to  another ;  the  writ  of  certiorari  issues  in  unappealable  cases  to  test  the  validity  of 
judicial  proceedings'.    C.  P.  Art.  84G  and  855. 

Civil  courts  may  issue  iqjunctions  against  the  enforcement  of  penal  laws.    High  on  In- 
junction ;  34  Ann  86 ;  3  Woods,  3Si3. 

By  means  of  the  writ  of  certiorari,  the  Supreme  Court,  in  an-  unappealable  case,  may 
pass  upon  the  existence  or  non-existence,  constitutionality  or  unconstitutionality,  of  an 
act  of  the  legislature  30  Ann.  454 ;  34  Ann.  504 ;  32  Ann.  719 ;  37  Ann.  579. 
Act  18  of  1886  is  unconstitutional,  because  violative  of  the  14th  Amendmeut  of  the  Con- 
stitution of  the  United  States,  snd  of  the  first,  fourth  and  sixth  articles  of  the  Consti- 
tution of  Louisiana.    33  Ann.  981 ;  1  Fed.  Bep.  481 ;  11  Bep.  10 ;  16  Wall.  97. 

Jf.  J.  Chnvmngham,  Attorney  General,  for  the  Respondents. 


The  opinion  of  the  Court  was  delivered  by 

Fknner,  J.  Relators  invoke  the  exercise  of  our  supervisory  juris- 
diction through  the  writs  of  prohibition  and  certiorari,  for  the  purpose 
of  restraining  the  respondent  judge  and  the  district  attorney  of  the 
parish  of  Orleans  from  proceeding  further  in  certain  criminal  prosecu- 
tions instituted  and  pending  in  the  Criminal  District  Court  of  said 
parish,  for  alleged  violations  of  Act  No.  18  of  1886,  commonly  known 
as  the  *'  Sunday  law,"  and  of  annulling  the  proceedings  already  had  in 
said  causes. 

The  grounds  assigned  for  the  relief  sought  are  two-fold,  viz  : 

1st.  Because  said  criminal  prosecutions  were  instituted  in,  and  en- 
tertained by,  the  said  Criminal  District  Court,  in  violation  of  an  in- 
junction previously  issued  by  Division  "A"  of  the  Civil  District  Court 
for  the  parish  of  Orleans,  restraining  the  Mayor  of  New  Orleans,  the 
Chief  of  Police,  the  several  recorders  of  the  city,  the  district  attorney, 
the  assistant  district  attorney  and  the  criminal  sheriff  for  the  parish  of 
Orleans  from  arresting,  or  instituting  proceedings  against  relators,  for 
any  violation  of  the  provisions  of  said  Act  No.  18,  until  the  further 
order  of  said  Civil  District  Court. 

2d.  Because  said  Act  No.  18  of  1886,  having  been  passed  by  the 
General  Assembly  in  violation  of  the  Constitutions  of  the  United 
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States  and  of  the  State  of  LoaisiaDa,  is  not  a  valid  law,  and  the  alleged 
violation  thereof  by  relators  is  not  a  crime  and  cannot  form  the  basis 
of  a  criminal  prosecution  against  them. 

I. 

The  first  question  to  be  determined  is  whether,  conceding  the  alle- 
gations of  relators'  petition  to  be  true,  the  case  is  a  proper  one  for  the 
exercise  of  our  supervisory  jurisdiction. 

The  cases  pending  in  the  Criminal  District  Court  against  relators 
under  said  Act  No.  18  of  1886,  are  for  offenses  the  penalty  imposed  tor 
which  iR  not  of  a  character  to  vest  this  Court  with  appellate  jurisdic- 
tion thereof,  and  no  other  court  is  vested  with  any  appellate  juris- 
diction over  said  Criminal  District  Court. 

The  relators  have  filed  in  said  court  proper  pleas  in  Umine  presenting 
the  foregoing  objections  to  the  proceedings  which  have  been  heard  and 
overruled  by  the  judge. 

It  is  plain,  therefore,  tl\at  however  just  be  relators'  cause,  they  are 
absolutely  without  any  legal  remedy  unless  they  may  find  one  under 
our  supervisory  jurisdiction. 

Two  propositions  appear  to  our  minds  sufficiently  clear : 

1st.  If  the  injunction  issued  by  the  Civil  District  Court  had  the 
legal  effect  to  deprive  the  Criminal  District  Court  of  the  right  to  enter- 
tain the  prosecutions  referred  to,  the  lattei*  exceeded  the  bounds  of  it<8 
juiisdiction  in  proceeding  therewith. 

2d.  If  the  law  for  the  violation  of  which  relators  are  being  prose- 
cuted is  unconstitutional,  then  it  is  not  a  law  and  no  court  can  have 
power  or  jurisdiction  to  arraign,  try  and  punish  a  citizen  who  is  not 
charged  with  the  violation  of  law,  and  such  proceedings  are  null  and 
void. 

In  Liversey's  case,  34  Ann.  741,  we  held,  in  substance,  that  where 
the  proceedings  of  a  court  were  in  excess  of  judicial  power  they  were 
null  and  void  and  would  be  so  held  under  our  supervisory  jurisdiction. 

In  Carcase's  case,  32  Ann.  719,  we  took  cognizance,  under  like  pro- 
ceedings, of  a  complaint  that  the  relator  had  been  prosecuted,  tried 
and  convicted  under  a  law  which  had  been  repealed  by  the  Constitu- 
tion of  1879. 

Analogous  rulings  were  made  in  Jarvo's  case,  37  Ann.  578,  and  in 
Hirsch's  case,  38  Ann.,  not  yet  reported.  In  Geale's  case,  30  Ann.  454, 
the  court  indicated  a  like  opinion  on  general  principles,  but  refrained 
from  exercising  the  jurisdiction  on  account  of  the  special  restriction 
imposed  by  the  Constitution  of  1868,  confining  the  power  to  issue  the^e 
writs  to  cases  where  they  wore  invoked  "in  aid  of  its  appellate  juris- 
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dicdou."    This  restiiction  i8  absent  from  the  present  Constitution. 
State  ex  rel.  City  vs.  Judge,  32  Ann.  540. 

We,  therefore,  hold  that,  if  relator's  allegations  were  founded  in  law, 
in  fact  they  would  be  entitled  to  relief  at  our  hands. 

11. 

What  effect  had  the  injunction  issued  by  Division  A  of  the  Civil 
District  Court  upon  the  jurisdictional  power  and  authority  of  the 
Criminal  District  Court  f 

We  are  bound  to  hold  that  it  had  none.  The  Criminal  District  Court 
derives  its  jurisdiction  exclusively  from  the  Constitution,  and  is,  in 
no  manner,  subordinate  to,  or  subject  to  the  control  of,  the  Civil  Dis- 
trict Court,  which  is  vested  with  no  power  of  any  kind  to  curtail, 
extend,  suspend  or  regulate  its  action  in  any  case. 

It  is  proper  to  say  that  the  judge  of  the  Civil  District  Court,  who 
issued  this  injunction,  has  not  assumed,  and  never  would  have  thought 
of  assuming,  to  exercise  any  such  power. 

His  injunction  is  not  addressed  to  the  Criminal  District  Court  or  to 
the  judges  thereof.  It  is  addressed  to  certain  other  public  oflBcers, 
who  are  vested  with  functiouH,  not  judicial,  in  the  execution  of  the 
criminal  laws  of  the  State. 

The  judge  of  the  Civil  District  Court  is  not  a  party  to  this  applica- 
tion, and  we  are  not  called  upon  to  adjudge  the  vahdity  or  regularity 
of  his  proceedings. 

Conceding  their  validity,  argumenti  gratia ,  they  do  not  concern,  and 
are  entirely  inoperative  upon,  the  respondent  judge }  and,  so  far  as 
the  district  attorney  is  concerned,  if  he  has  violated  the  injunction 
addressed  to  him,  the  remedy  is  not  found  in  an  appeal  to  our  super- 
visory jurisdiction,  but  in  a  proceeding  for  contempt  before  the  judge 
who  issued  the  injunction. 

The  power  assumed  by  the  judge  of  the  Civil  District  Court  is 
analogous  to  the  jurisdiction  exercised  by  Courts  of  Equity  in  enjoin- 
ing proceedings  at  law.  Such  injunctions  do  not  run  against  the 
courts  of  law  or  their  judges,  but  only  against  the  parties  litigant 
therein.  While  they  may  be  enforced  by  punitory  measures  against 
parties  violating  them,  it  is  held  that  they  are  inoperative  against 
the  courts  of  law,  and  are  without  effect  to  oust  their  jurisdiction,  re- 
strain their  proceedings  or  avoid  their  judgments.  High  on  Iiguuc* 
tion,  (46^  Hill  on  Injunction,  C.  6,  p.  13. 

This  ground  of  relief  is,  therefore,  unfounded. 
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III. 

Is  Act  No.  18  of  1886,  known  ag  the  Sunday  law,  imconstitntional  ? 
Its  salient  object  is  to  require  the  closing  of  all  places  of  business, 
with  exception  of  certain  designated  classes,  from  12  o'clock  on  Satur- 
day night  until  12  o'clock  on  Sunday  night  of  each  week,  and  to  pun- 
ish violations  thereof  by  criminal  penalties. 

We  shall  now  consider  the  various  charges  of  unconstitutionality 
brought  against  the  law. 

1st.  It  is  charged  with  violating  Art.  4  of  the  Constitution  of  the 
State,  which  prohibits  the  passage  of  any  law  '^ respecting  the  estab- 
lishment of  religion  or  the  free  exercise  thereof." 

We  take  occasion  promptly  to  say  that  if  the  object  of  this  law  were 
to  compel  the  observance  of  Sunday,  as  a  religious  institution,  because 
it  is  the  Christian  Sabbath,  to  be  kept  holy  under  the  ordinances  of 
the  Christian  religion,  we  should  not  hesitate  in  declaring  it  to  be 
violative  of  the  above  constitutional  prohibition.  It  would  violate 
equally  the  religious  liberty  of  the  Christian,  the  Jew  and  the  infidel, 
none  of  whom  can  be  compelled  by  law  to  comply  with  any  merely 
religions  observance,  whether  it  accords  with  his  faith  and  conscience 
or  not.  With  rare  exceptions  the  American  authorities  concur  in  this 
view.  State  vs.  Bott,  31  Ann.  663 ;  State  vs.  Baum,  33  Ann.  985  ;  Cor- 
poration vs.  Minden,  36  Ann.  913  ;  McGatrick  vs.  Wason,  4  Ohio,  566  ; 
Com.  vs.  Has,  122  Mass.,  40  j  Com.  vs.  Specht,  8  Penn.,  St.,  312;  Com. 
vs.  Nesbit,  34  id.  398;  Hudson  vs.  Geary,  4  R.  I.,  485  ;  State  vs.  R.  R., 
15W.  Va.,  362;  Charleston  vs.  Benjamin,  2  Stroble,  508;  Johns  vs. 
State,  78  Ind.,  332 ;  Bohl  vs.  State,  3  Tex.  App.,  683. 

The  law  in  question  makes  no  reference  to  Sunday  as  a  religious  holy 
day,  and,  indeed,  the  exceptions  expressly  made  to  the  general  prohi- 
bition conclusively  show  that  the  statute  is  not  designed  to  enforce 
the  Cliristian  idea  of  the  Sabbath,  or  to  apply  the  rules  of  any  relig- 
ious sect  to  its  observance. 

The  statute  is  to  be  judged  precisely  as  if  it  had  selected  for  the 
day  of  rest  any  day  of  the  week  other  than  Sunday  ;  and  its  validity 
is  not  to  be  questioned  because,  in  the  exercise  of  a  Avise  discretion,  it 
has  chosen  that  day  which  the  majority  of  the  inhabitants  of  the 
State,  under  the  sanction  of  their  religious  faith,  already  voluntarily 
observe  as  a  day  of  rest. 

For  these  reasons  we  consider  that  the  constitutional  provision  now 
under  consideration  has  no  application. 

2d.  It  is  claimed  that  the  law  conflicts  with  that  clause  of  the 
Fourteenth  Amendment  to  the   Constitution   of   the   Uuit-ed   States, 
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which   forbids  any  State  to  '^  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the  United  States," 

No  one  who  has  read  the  decision  of  the  Supreme  Court  of  the 
United  States  in  the  celebrated  Slaughterhouse  cases,  can,  for  a  mo- 
ment, doabt  that  this  clause  is  entirely  without  application.  Fortu- 
nately for  the  preservation  of  State  autonomy  and  the  inestimable 
right  of  local  self-government,  that  high  tribunal  has  wisely  distin- 
guished the  <'  privileges  and  immunities "  of  ciUaens  of  the  United 
States  from  those  which  appertain  to  dtieens  of  the  State,  To  the  latter 
class  belong,  as  it  holds,  all  those  fundamental  civil  rights  far  the  se- 
curity and  establishment  of  which  organized  society  is  instituted,  and 
these  remain,  with  certain  exceptions  expressly  established  by  the 
Federal  Constitution,  subject  to  the  exclusive  control  and  authority  of 
the  States  free  from  all  Federal  restraint.  On  tlie  other  hand,  the 
''privileges  and  immunities  of  citizens  of  the  United  States"  are 
those  which  arise  out  of  the  nature  and  essential  character  of  the 
national  government,  the  provisions  of  its  constitution  and  the  laws 
and  treaties  made  iu  pursuance  thereof }  and  these  alone  are  placed 
under  Federal  protection  by  the  clause  quoted.  It  declares  that  a  dif- 
ferent construction  ''  would  transfer  the  security  and  protection  of  all 
civil  rights  from  the  States  to  the  Federal  government;"  would  au- 
thorize Congress  to  ''pass  laws  in  advance,  limiting  and  restricting 
the  exercise  of  legislative  power  by  the  States  in  their  most  ordinary 
and  usual  functions,"  and  would  constitute  the  Supreme  Court  of  the 
United  States  "  a  perpetual  censor  upon  all  legislation  of  the  States 
on  the  civil  rights  of  their  own  citizens  with  authority  to  nullify  such 
as  it  did  not  approve  as  consistent  with  those  rights.  Wherefore  the 
Court  said  :  "  We  are  convinced  that  no  such  results  were  intended  by 
the  Congress  which  proposed  these  amendments,  nor  by  the  legisla- 
tures of  the  States  which  ratified  them."  Slaughterhouse  cases,  16 
Wall.  36. 

It  is  needless  to  say  that  the  privileges  and  immunities  involved 
under  this  statute  belong  to  that  class  which  the  court  characterizes  as 
those  of  citizens  of  the  State,  and  therefore  are  not  referred  to  by  this 
clause  of  the  Fourteenth  Amendment. 

dd.  The  other  constitutional  inhibitions  invoked  may  be  grouped 
and  considered  together. 

They  are  (1st)  the  remaining  clauses  of  the  Fourteenth  Amendment, 
viz :  "  Nor  shall  any  Stat«  deprive  any  person  of  life,  liberty  oi  prop- 
erty without  due  process  of  law,  nor  deny  to  any  person  within  its 
juiisdiction  the  equal  protection  of  its  laws;"  (2d)  the  clause  of  Art. 
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6  of  tbe  State  Cons titution  declaring  that  no  person  shall  be  ''  deprived 
of  life,  libeity  or  property  without  dae  process  of  law  j"  and  (3d)  tbe 
declaration  in  Art.  1  of  the  State  Constitution  that  government's  ^^only 
legitimate  end  is  to  protect  citizens  in  the  enjoyment  of  life,  liberty 
and  property.  When  it  assumes  other  f auctions  it  is  usurpation  and 
oppression." 

All  these  provisions  simply  express  fundamental  principles  of  Amer- 
ican constitutional  government,  which  are  embodied  or  necessarily 
implied  in  the  constitutions  of  all  the  States,  and  are  everywhere 
recognized  and  enforced. 

It  is  not  essential  to  discuss  them  severally,  or  with  too  great  nicety, 
for  it  is  universally  admitted  that,  however  broadly  these  principles 
may  be  expressed,  there  exists,  ex  necessitate  rei,  in  every  government, 
the  power  to  impose  certain  restrictions  upon  individual  rights  of 
"  life,  liberty  and  property,"  which  it  is  not  within  the  meaning  and 
intent  of  such  provisions  to  prohibit  or  restrain.  Without  such  power 
society  and  government  could  not  exist,  or  would  subserve  no  useful 
purpose,  the  main  object  of  government  being  to  prevent  individuals, 
in  the  exercise  of  their  own  rights,  from  transgressing  the  rights  of 
others,  and  to  impose  that  degree  of  restraint  upon  the  conduct  of 
each  which  is  necessary  to  the  conservation  and  promotion  of  the 
rights  of  all. 

This  is  what  is  known  as  the  police  power  of  government,  and  it  id 
founded  in  and  properly  limited  by  a  just  and  reasonable  application 
of  the  priuQiple,  *^$ic  utere  tuo  ut  alienum  non  Iwdas,^^ 

As  has  been  said  by  an  eminent  judge,  ^^  it  is  much  easier  to  per- 
ceive and  realize  tbe  existence  and  sources  of  this  power  than  to  mark 
its  boundaries  or  prescribe  limits  to  its  exercise."  Definitions  of  it 
have  been  given  by  Blackstone,  by  Judge  Cooley,  by  Chief  Justice 
Shaw  of  Massachusetts,  by  Chief  Justice  Redfield  of  Vermont,  by 
Judge  Christiancy  of  Michigan,  and  by  many  other  jurists  and  judges. 
Vide  4  Blackstone  Con.  162 ;  Cooley  Const.  Lim.,  572 ',  Com.  vs.  Alger, 

7  Cush.  84;  Thorpe  vs.  Rutland,  27  V^t.  140;  People  vs.  Jackson,  9 
Mich.  285. 

The  most  recent  writer  on  the  subject,  who  is  disposed  to  construe 
this  power  strictly,  after  quoting  various  definitions,  uses  the  following 
language:  ^'  It  is  to  be  observed,  therefore,  that  the  police  power  of 
government,  as  understood  in  the  constitutional  law  of  the  United 
States,  is  simply  the  power  to  establish  provisions  for  the  enforcement 
of  the  maxim,  sic  utere  tuo  ut  alienum  non  kedae.  '  This  police  power 
of  the  State  (quoting  Judge  Redfield)  extends  to  the  protection  of  the 
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lives,  limbs,  health,  comfort  and  quiet  of  all  persoDS  and  the  protection 
of  all  property  within  the  State.  According  to  the  maxim,  sic  utere, 
etc.,  it  must  of  course  be  within  the  range  of  legislative  action  to  de- 
fine the  mode  and  manner  in  which  every  man  may  so  use  his  own  as 
not  to  injure  others.'  Any  law  which  goes  beyond  that  principle, 
which  undertakes  to  abolish  rights  the  exercise  of  which  does  not  in- 
volve an  infringement  of  the  rights  of  others  or  to  limit  the  exerdse 
of  rights  beyond  what  is  necessrry  for  the  public  welfare  and  general 
security,  cannot  be  included  in  the  police  power  of  the  government. 
It  is  a  governmental  usurpation.'-  Tiedeman's  Limitations  of  Police 
Power,  p.  4. 

We  have  quoted  this  passage  as  an  exposition  of  what  we  conceive 
to  be  the  true  meaning  of  the  clause  quoted  above  from  Art.  1  of  our 
State  Constitution  and  as  a  sound  and  conservative  statement  of  the 
exM^nt  of  the  police  power,  showing  how  broad  it  is,  even  under  the 
strictest  statement. 

The  same  author  says :.  ^^  Where  the  letter  of  the  Constitution  would 
prohibit  police  regulations  which,  by  all  the  principles  of  constitutional 
government,  have  been  recognized  as  beneficent  and  permissible  re- 
strictions apon  the  individual  liberty  of  action,  such  regulations  will 
be  upheld  by  the  courts,  on  tiie  ground  that  the  framers  of  the  Consti- 
tution could  not  possibly  have  intended  to  deprive  the  government  of 
MO  salutary  a  power,  and  hence  the  spirit  of  the  Constitution  permits 
such  legislation,  although  a  strict  construction  of  the  letter  may  pro- 
hibit.'' Tiedeman,  Lim.  on  Police  Power,  p.  12 ;  People  vs.  Jackson, 
9  Mich.  285. 

So  universal  and  long-continued  has  been  this  construction  of  con- 
stitutional inhibitions  against  governmental  deprivation  of  life,  liberty 
and  property  of  citizens,  that  it  may  now  be  considered  as  written 
into  every  constitution. 

It  is  the  province  of  tlie  law-making  power  to  determine  primarily 
what  are  the  proper  occasions  and  subjects  for  the  exercise  of  this 
police  pow^er ;  and  courts  will  only  interfere  with  its  action  when  sat- 
isfied that  the  restrictions  imposed  are  not  sustained  by  such  consid- 
eradoutt  for  the  safety,  comfort,  health  and  well-being  of  society  as 
bring  them  within  the  reasonable  application  of  the  maxim,  sie  utere 
tuo  ut  iUienum  nan  ladas,  yielding  due  consideration  to  the  discretion 
and  good  faith  of  a  co-ordinate  branch  of  the  government,  yet  taking 
eate  that  this  )>rincip)e  shall  not  be  used  as  a  cloak  for  unwarrantable 
interferences  with  individual  rights  as  secured  by  the  constitution. 

There  exists  a  remarkable  consensus  of  authority  that  the  establish- 
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meDt  of  a  compulsory  day  of  rest  in  each  week  is  a  legitimate  exercise 
of  the  police  po\ver. 

Such  laws'have  been  passed  in  nearly  every  State  of  the  Union  and 
their  constitutionality  has  never  been  successfully  questioned  in  but  a 
single  case  within  our  knowledge,  that  of  ex  parte  Newman,  9  Cal.  502 ; 
and  it  was  subsequently  overruled  by  the  same  court  in  ex  parte  Andrews, 
,  18  Cal.  678.  See  40  Ala.  725  j  5  Eng.  (Ark.)  725  j  30  Ark.  131 ;  19  Cal. 
130  5  3  Kelley  (Geo.)  18 ;  5  Ind.,  112 ;  33  id.  201 ;  20  Mo.  214 ;  2  Md.  310 ; 
7  Gill  (Md.)  326  J  4  Ired.  (N.  C.)  400  j  8  Gray  (Mass.)  488;  2  Met.  (Ky.) 
3;  69  N.  Y.  557;  20  How.  Pr.  (N.  Y.)  76-,  33  Barb.  (N.  Y.)  548 ;  4  Ohio 
St.  566;  25  id.  507;  3  Serg.  &  R.  (Penn.)  48;  8  Penn.  St.  312;  2 
Strobh.  (S.  C.)  508;  29  Texas  335;  30  id.  524;  3  Texas  App.  688;  21 
Fed.  Rep.  299. 

They  have  likewise  received  the  sanction  of  eminent  text  writers. 
Cooley  on  Const.  Lim.  589,  590,  726 ;  Bishop  on  Stat.  Crimes,  237 ;  2 
Bishop  Crim.  L.  $  950,  et  seq,;  2  Whart.  Crim.  L.  $  1431  a.;  Tiedemau 
Lim.  on  Police  Power,  p.  175,  et  aeq. 

The  grounds  upon  which  such  legislation  has  been  sustained  are 
various;  but  those  which  commend  themselves  to  our  judgment  as 
most  conformable  to  the  principle  of  police  ppwer,  ai*e  best  stated  by 
the  Supreme  Court  of  California :  "  The  duty  of  government  compre- 
hends the  moral  as  well  as  the  physical  welfare  of  the  State ;  and,  in 
this  instance,  it  is  asserted,  on  behalf  of  this  law,  that  the  passage  of 
it  is  essential  to  the  welfare  of  the  people,  both  moral  and  physical. 
It  is  claimed  that,  from  physical  causes,  men  require  respite  from  in- 
tellectual and  physical  labor,  in  the  proportion  of  one  day's  rest  in 
seven ;  and  that  a  law  which  eigoins  this  is  not  only  for  the  aggregate 
good  of  the  society,  but  for  the  benefit  of  all  the  members.  It  is  said 
that  the  labor  of  six  days,  with  this  relaxation,  is  more  productive  in 
the  long  run  than  the  uninterrupted  labor  of  the  week.  It  is  said, 
besides,  that  this  law  affords,  indirectly,  protection  against  oppression 
to  employes,  women,  apprentices  and  servants,  and  that,  but  for  the 
law,  men  would  keep  open  stores  and  shops,  because  their  neighbors 
did  so,  and  that,  by  competition,  a  sort  of  compulsion  exists  to  violate 
the  laws  of  health."    Hx  parte  Andrews,  18  Cal.  678. 

Mr.  Tiedeman  develops  the  same  ideas,  as  follows :  ''  Whatever  the 
metaphysicians  or  theologians  may  tell  us  about  free  will,  in  the  com- 
plex society  of  the  present  age,  the  individual  is  a  free  agent  to  but  a 
limited  degree.  He  is  in  the  main  but  the  creature  of  circumstances. 
Those  who  most  need  the  cessaticm  from  labor  are  unable  to  take  the 
necessary  rest,  if  the  demands  of  the  trade  should  require  their  nnin- 
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ternipted  attentioD  to  business.  And,  if  the  law  did  not  interfere,  the 
feyerish,  intense  desire  to  acquire  wealth,  inciting  a  relentless  rivalry 
and  competition,  would  ultimately  prevent,  not  only  the  wage-earners, 
but  likewise  the  capitalists  and  employers  themselves,  from  yielding 
to  the  warnings  of  nature,  and  obeying  the  instincts  of  self-preserva- 
tion by  resting  periodically  from  labor.  Remove  the  prohibition  of 
law  and  this  wholesome  sanitary  regulation  would  cease  to  be  ob- 
served."   Tiedeniaii  I.iui.  on  Pol.  power,  p.  181. 

The  foregoing  considerations  are  certainly  rational  and  plausible, 
and  they  bring  the  legislation  within  the  distinct  purview  of  the  prin- 
ciples underlying  and  sustaining  the  proper  exercise  of  the  police 
power.  We  have  considered  the  objection  urged  against  the  law  that 
it  operates  unjustly  against  our  fellow-citizens  of  the  Jewish  faith, 
who,  in  obedience  to  the  mandates  of  their  religion,  observe  Saturday 
as  a  day  of  rest.  This  objection  has  been  often  considered  and  over- 
ruled. 40  Ala.  725;  18  Cal.  678;  19  id.  130;  101  Mass.  30;  122  id. 
40;  3  Serg.  &  R.  (Penn.)  48 ;  8  Penn.  St.  312;  2  Strobh.  S.  C.  508;  15 
\V.  Va.  362. 

The  law  leaves  the  Jew  at  entire  liberty  to  observe  his  own  reli- 
gious Sabbath,  but  it  is  not  bound  to  take  cognizance  of  individual  re- 
ligions beliefs  as  a  ground  of  exemption  from  the  operation  of  general 
laws. 

Uniformity  in  the  day  fixed  is  essential  to  the  successful  execution 
of  the  law,  which  would  be  rendered  much  more  difficult  if  a  different 
day  of  rest  were  assigned  to  various  classes,  besides  the  inconvenience 
to  the  business  interests  of  the  community  which  Avould  result  from 
the  partial  suspension  of  trade  on  several  different  days. 

It  only  remains  to  consider  the  objection  urged  against  the  law  on 
the  ground  of  inequality,  because  of  the  numerous  exceptions  con- 
tained in  the  act. 

The  objection  has  not  the  slightent  force.  The  law  is  not  unequal  in 
any  couHtitntional  sense.  No  person  in  the  State  is  permitted  to  pur- 
sue any  ot  the  prohibited  callings  on  Sunday ;  every  person  is  at  lib- 
erty to  pursue  those  which  are  excepted.  The  same  discretion  which 
authorized  the  Legislature  to  determine  that  the  public  health,  wel- 
fare and  con  venie nee  required  the  adoption  of  the  general  rule,  equally 
authorized  it  to  exempt  from  its  operation  certain  specified  callings  on 
the  ground  that  tlie  public  welfare  and  convenience  would  be  more 
hindered  than  advanced  by  the  suspension  of  such  callings. 

It  is  not  for  us  to  control  the  law-making  power  in  such  a  case,  or  to 
require  it  to  fit  its  laws  to  a  procrustean  bed  of  our  own  construction. 
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It  i8  said  tiiat,  under  the  clause  of  the  law  ezeiapring  the  keeptii<; 
open  of  public  and  private  markets,  merchantM  who  deal  in  all  kinds 
of  goods  in  tie  public  markets  will  be  at  liberty  to  pursue  their  pro- 
liibited  avocations  while  others  engaged  elsewhere  in  the  same  busi- 
ness will  be  restrained. 

It  is  enough  to  say  that  the  law  does  not  expressly  grant  such  privi- 
lege J  and  it  will  be  time  enough  for  us  to  determine  whether,  under  a 
proper  construction  of  the  law,  it  exists,  when  a  case  directly  involv- 
ing the  question  is  presented. 

Thus,  on  correct  principles  sustained  by  overwhelming  authority, 
we  reach  the  conclusion  that  Act  No.  18  of  1886,  known  as  the  Sunday 
law,  is  a  legitimate  exercise  of  the  police  power  of  the  State,  not  vio- 
lative of  any  inhibition  contained  in  the  Constitutions  ef  the  United 
States  and  of  the  State  of  Louisiana. 

A  like  conclusion  was  reached  by  the  respondent  judge  and  sus- 
tained b^  n  learned  and  vigorous  opinion. 

It  is,  therefon*,  ordered^  adjudged  and  decreed  that  the  restrain in^; 
order  herein  granted  be  set  aside,  and  that  the  application  of  relators 
for  relief  by  prohibition  and  certiorari  be  denied. 
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The  State  of  Louisiana  kx  rel.  The  Attorney  General  vs. 
Henry  L.  Lazarus,  Judge  op  Civil  District  Court  for  the 
Parish  of  Orleans,  Division  "  E." 

Suit  instituted  under  the  original  Jurisdiction  of  the  Supreme  Court,  by  rirtue  of  Article 
300  of  the  Constitution  of  this  State,  by  the  Attorney  Qeneral,  on  the  information  of 
fifty  citisens  and  tax  fwyers,  for  the  removal  of  the  defendant  from  oflBoe,  for  non-feat«- 
ance  and  ma1-fea«anoe,  favoritism  and  oppression  in  office,  irross  misconduct  and  incom- 
petency. 
Held  by  the  Court : 

That  the  ohai^ges  of  mal-feasanoe  and  gross  misconduct  have  been  fully  established  agaiDAt 
the  defendant  by  the  evidence. 

That  a  diatilot  judge  has  no  right  or  authority  whatever  t-o  employ  expeits  at  the  expense 
of  litigants,  or  of  a  succession,  or  of  a  minor,  to  examine  and  report  on  the  pleadings  or 
evidence  in  any  record,  when  such  examination  is  to  be  made  by  the  judge  himself. 

That  the  allowance  of  the  fees  to  such  experts  made  by  this  defendant,  in  the  matter  of  the 
:<uccession  of  Qniassaro,  was  not  only  an  act  of  mal-feasance  on  the  part  of  the  judge, 
but  it  was  also  au  act  of  spoliation. 

That  the  minutes  ot  all  courts  of  record  throughout  the  civilized  world  are  uniformly  reo- 
ogniaed  as  evidence  of  the  very  highest  rank,  and  never  allowed  to  be  contradicted  by 
parol  testimony,  unless  perhaps  under  an  allegation  of  fraud  or  forgery.  In  our  juris- 
prudence the  minutes  of  courts  have  always  been  clothed  with  an  authenticity  which 
b'>rdnrs  on  sanctity. 
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That  the  minatea  of  a  ooart  are  in  the  nature  of  a  citation  and  need  not  be  offered  in  evi- 
deuce,  aa  they  make  proof  of  themaelves. 

That  it  ia  unlawful  and  unwarranted  for  a  judf|:e  to  aaenme  the  pereonal  administration  of  a 
Aind  belonging  to  litigante,  or  to  a  encceaeion,  or  to  a  minor. 

That  this  defendant,  baring  assumed  snob  personal  admini^itratiou  of  the  funds  of  tbe 
Qulaszaro  Suoceseion,  has  also  assumed,  in  consequence,  the  burden  of  proving  clearly 
that  a  proper  and  lawful  use  has  been  made  of  those  funds ;  that  he  has  completely  failed 
in  such  proof  and  accounting ;  that  his  acts  in  the  premises  show  glaring  malfeasance 
on  his  part. 

Dntiee  of  the  minute  clerk  examined  and  defined . 

SIrong  condemnation  by  the  Court  of  the  customai-y  omiMsion  of  defendant  to  cause  the  min  - 
utea  of  his  court  to  be  read  aloud  by  the  clerk,  and  to  be  signed  by  himself. 

Th*t  it  is  not  necessary,  under  Article  200  of  the  Constitution  of  this  State,  for  the  purpoite 
of  the  remoTal  of  a  district  Judge,  that  the  non-feasance,  or  malfeasance,  or  erosn  mis- 
conduct charged,  should,  as  a  condition  precedent,  be  proved  to  be  criminal  or  corrupt . 

Malfeasance  defined. 

That  it  was  the  intention  of  the  framers  of  the  pi-esent  Constitution  of  this  btate  to  leave 
the  application  of  Article  900  to  the  sound  and  legal  discretion  of  the  Supreme  Conrt ; 
and  that,  by  the  decree  of  the  latter,  none  but  able,  feonscientions  and  irreproachable 
judges  should  be  retained  on  the  Bench  in  the  State  of  Louisiana. 

Difference  between  the  provisions  of  the  Constitution  of  the  TTnited  States  and  the  picseot 
Constitution  of  the  State  of  Louiaiana,  for  the  pnniahment  of  impeachable  offences. 


Jf.  J.  Cunningham,  Attorney  General,  Thomas  J,  Semmes,  B,  R,  For- 
mtm  and  F,  C  Zticharie,  for  the  Relator. 

Bayne  dk  Denigre,  Wm.  F.  <&  D.  C.  MdUn,  Qua,  A.  Breawc,  W.  8. 
Benedict,  Sam.  P.  Blanc,  Maa  DinJcelspiel,  Geo,  ff.  Braughn,  E.  M,  Hud- 
won,  Jonas  <&  Nixon,  and  Farrar  ds  Kruttschnitt,  for  the  Respondent. 


The  opinion  of  the  Court  was  delivered  by 

PocH^,  J.  This  proceeding,  brought  for  the  removal  of  the  re- 
spondent from  the  office  which  he  now  holds,  is  predicated  on  two  ar- 
ticles of  the  State  Coustitation,  which  read  as  follows : 

Art.  196.  "  The  Governor,  Lieutenant  Governor,  Secretary  of  State, 
Auditor,  Treasurer,  Attorney  General,  Superintendent  of  Public  Edu- 
cation, and  the  judges  of  all  the  courts  of  record  in  this  State,  shall  be 
liable  to  impeachment  for  high  crimes  and  misdemeanors,  for  non- 
feasance or  malfeasance  in  office,  for  incompetency,  for  corruption, 
favoritism,  extortion  or  oppression  in  office,  or  for  gross  misconduct  or 
habitual  drunkenness.^' 

Art.  200.  '*  For  any  of  the  causes  specified  in  Article  196,  judges 
of  the  courts  of  appeal,  of  the  district  courts  throughout  the  State, 
and  of  tlie  city  courts  of  the  parish  of  Orleans,  may  be  removed 
from  office  by  judgment  of  the  Supreme  Conrt  of  this  State,  in  a 
suit  instituted  by  the  Attorney  General  or  a  district  attorney  in  the 
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name  of  the  State,  on  his  relation.  The  Supreme  Court  is  hereby 
vested  with  original  jurisdiction  to  try  such  causes  ;  and  it  is  hereby 
made  the  duty  of  the  Attorney  General,  or  of  any  district  attorney,  to 
institute  such  suit  on  the  written  request  and  information  of  fifty  citi- 
zens and  taxpayers  residing  within  the  territorial  limits  of  the  district 
or  circuit  over  which  the  judge,  against  whom  the  suit  is  brought,  ex- 
ercises the  ftinctions  of  liis  office.  Such  suits  shall  be  tried,  after 
citation  and  ten  daya'  delay  for  answering,  in  preference  to  all  other 
suits,  and  wherever  the  court  may  be  sitting ;  but  the  pendency  of 
such  suit  shall  not  operate  a  suspension  from  office."    •    •    * 

The  charges  against  this  respondent  are:  nonfeasance  and  mal- 
feasance, favoritism  and  oppression  in  office,  gross  misconduct  and  in- 
competency, contained  and  detailed  in  eight  specifications. 

1st.  The  first  specification  is  substantially  as  follows:  That  the  de- 
fendant, without  any  color  of  law  or  right,  aud  in  violation  of  his 
duty  as  judge,  illegally  obtained,  ou  the  3d  of  March,  1882,  possession 
of  the  sum  of  $291  54,  of  a  fund  belonging  to  the  succession  of  Nicho- 
las Quiazzaro,  and  that  he  has  never  accounted  for  said  sum  to  the 
heirs,  nor  to  any  heir  or  tutor  of  the  heirs  or  other  representative  of 
the  succession. 

It  is  averred  that  said  sum  was  the  balance  of  a  fund  belonging  to 
said  succession,  and  placed,  under  orders  of  the  court,  in  the  custody 
of  Ben  Onorato,  auctioneer,  who  had  sold  the  property  whence  the 
fund  proceeded ;  aud  that  it  was  drawn  from  the  custody  of  said  B. 
Onorato  by  means  of  an  order  of  court  issued  by  the  defendant,  and 
by  him  entrusted  for  execution  to  one  Charles  E.  Sel,  \<ho  was  in- 
structed to,  and  did,  bring  and  deliver  to  the  defendant  the  aforesaid 
sum,  being  the  balance  of  the  fund  hereinabove  described. 

In  his  answer  to  this  specification  the  defendant  gives  a  detailed 
history  of  the  proceedings  through  which  his  court  obtained  control  of 
the  funds  belonging  to  the  succession  of  Nicholas  Quiazzaro. 

It  appears  from  his  statement  and  from  evidence  in  the  record  that 
Quiazzaro  died  in  September,  1868,  leaving  a  considerable  estjit«, 
which,  after  administration,  went  into  the  hands  of  his  surviving 
widow,  as  community  property,  belonging  to  herself  for  one-half,  and 
the  other  half  in  equal  shares  to  her  three  minor  child len,  Ernestiue, 
Gilbert  and  Arsene  Adelaide  Quiazzaro,  the  latter  having  been  born  a 
few  months  after  the  death  of  the  father.  The  administrator's  account 
was  presented  in  1870,  and  was  accepted  by  the  widow  in  an  authentic 
act,  on  September  14,  1870.  It  showed  clear  assets  amounting  to  the 
sum  of  $22,649  97. 
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Ou  the  judicial  demand  of  two  of  ber  children,  who  had  then  be- 
come of  age.  the  widow  Quiazzaro,  who  had  in  the  meantime  contract- 
ed a  second  marriage,  presented  to  the  conrt  on  the  28th  of  May,  1880, 
an  account  of  her  tutorship,  which  showed  her  indebtedness  to  her 
children  to  be  $3651  11  to  eacli,  and  which  was  homologated. 

At  tlie  organization  of  the  present  Civil  District  Court,  the  record  of 
the  succession  of  Nicholas  Quiazzaro  was  allotted  to  the  division  to 
which  the  defendant  had  been  appointed.  And  shortly  thereafter,  the 
widow  of  Quiazzaro,  who  had  been  abandoned  by  her  second  husband, 
presented  a  petition  to  the  court  for  the  purpose  of  being  judicially 
authorized  to  sell,  free  of  the  minor  Arsene  Quinzzaro's  mortgage,  two 
]>ieces  of  immovable  property  which  she  owned  in  this  city,  and  which 
she  had  purchased  in  the  year  1869,  at  the  aggregate  price  of  $10,000, 

Considering  the  amount  of  taxes  due  on  the  property,  its  dilapidated 
condition  and  its  greatly  depreciated  value,  the  family  meeting  recom- 
mended and  the  conrt  ordered  a  sale  of  the  property.  No  adjudication 
having  been  made  at  the  first  oifering,  the  application  for  a  sale  was 
renewed,  and  after  considering  the  recommendations  of  a  second  fam- 
ily meeting,  and  a  report  made  to  him  by  Joseph  Garidel,  whom  he  had 
appointed  as  an  expert  to  ascertain  the  amount  of  taxes  due  by,  and 
exigible  against,  the  property,  the  judge  rendered  the  following  decree 
of  date  of  April  5, 1881 : 

**It  is  ordered,  adjudged  and  decreed  that  the  proves  revhal  of  the 
12th  of  February,  1881,  be  homologated  and  approved,  and  the  recorder 
of  mortgages  directed  to  erase  and  cancel  the  general  mortgage  in  favor 
of  Aisene  Adelaide  Quiazzaro,  in  so  far  as  the  same  affects  or  operates 
upon  the  property  described  in  the  petition  and  proces  I'erhal  of  the 
date  aforesaid. 

"It  is  further  ordered,  adjudged  and  decreed  that  the  property  de- 
scribed as  aforesaid  be  sold  for  cash,  by  Ben  Onorato,  auctioneer,  to 
the  highest  bidder,  after  usual  advertisements  prescribed  by  law. 

**  It  is  further  adjudged. and  decreed  that  a  procea  verbal  of  the  sale 
be  filed  in  court,  and  the  price  realized  from  said  sale  be  deposited  in 
the  judicial  depository,  there  to  await  the  order  of  the  court  for  the 
payment  of  taxes  and  charges,  upon  the  court's  approval. 

"It  is  further  ordered,  acfjadged  and  decreed  that  Henry  Bier  be 
authorized  to  settle  the  taxes  due  on  said  property  y  first  filing  a  state- 
ment at  what  rates  said  taxes  can  be  settled,  and  subject  to  the  court's 
approval. 

"  It  is  further  ordered,  adjudged  and  decreed  that  any  surplus  re- 

10 
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mainiug  front  the  nmouiit  realized  froiu  said  sale,  after  payment  of  the 
taxes,  charges  and  costs  due  by  said  property,  up  to  the  amount  of  the 
general  mortgage  in  favor  of  Arsene  A.  Quiazzaro,  be  invested  in  State 
registered  bonds,  under  Act  of  1857  and  Article  348  of  the  Civil  Code 

•*Andit  is  further  ordered  that  a  fee  of  fifty  dollars  be  taxed  in  favor 
of  Jos.  Garidel,  as  costs." 

In  obedience  to  that  order  the  two  pieces  of  property  were  sold,  and 
realized  together  the  sum  of  $2025,  of  which  $205  remained  in  the 
hands  of  Onorato,  and  were  subsequently  disbursed  by  him  under 
orders  of  the  court,  and  the  balance,  il>1820,  was  deposited  in  the 
Branch  Depositary  of  the  State  National  Bank,  which  had  previously 
been  selected  as  the  judicial  depository  of  the  Civil  District  Court. 

From  the  books  of  the  bank  it  appears  that  the  account  was  opened 
and  was  kept  under  the  following  title  and  style  :  '*  Ben  Onorato,  ad- 
ministrator succession  Nicholas  Quiazzaro,  No.  824  Civil  District  Court, 
Division  E,  subject  to  order  of  court." 

The  deposit  was  made  on  June  17,  1881,  from  which  date  to  the  10th 
of  February,  1882,  numerous  ordei-s  were  rendered  by  the  court 
directing  the  disbursement  of  the  fund  for  various  purposes;  the  bank 
paying  out  on  Onorato's  check,  accompanied  by  the  order  of  tlie 
court,  calling  for  an  amount  corresponding  with  that  of  the  check. 

The  orders  included  between  these  two  dates  may  be  classified  as 
follows : 

For  all  State  and  city  taxes  due  on  the  property $966  85 

For  costs  incurred  for  the  sale,  including  the  auctioneers'  com- 
mission, advertisements,  two  family  meetings,  attorneys' 

fees,  court  costs,  stamps,  express  and  appraisers,  etc 469  35 

For  Garidel's  fees  as  expert,  and  fees  of  other  experts 150  00 

Amounting  together  to $1586  20 

And  leaving  a  balance  out  of  the  fund  of 438  80 

Now,  the  answer  avers  that  subsequently  additional  payments  of 
taxes  and  costs  were  made,  and  the  minutes  of  the  court  and  the  books 
of  the  bank  show  that  an  order  for  the  disbursement  of  $147  26,  pur- 
porting to  be  for  taxes  still  unpaid,  was  made  on  the  10th  of  February, 
1882,  which  left  to  the  credit  of  the  fund  $291  54.  It  is  then  averred  in 
the  answer  that  on  the  2d  of  March,  1882,  the  defendant  was  reminded 
by  hift  minute  clerk,  F.  A.  Luminals,  since  deceased,  of  the  existence 
of  that  balance,  which  he  estimated  at  about  $200,  and  which,  he  sug- 
gested, should  be  invested  in  bonds,  in  compliance  with  the  previous 
order  of  the  court.    Whereupon,  the  following  morning  the  defendant 
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made  arrangements  with  a  friend  of  his,  Henry  Bier,  a  broker  in 
bonds,  for  the  purchase  of  bonds,  without  charging  any  commission 
therefor. 

On  the  same  day,  tlie  8d  of  March,  1882,  he  issued  the  following 
order : 

*'  More  than  six  months  having  elapsed  since  tlie  sale  of  the  proper- 
ty, in  the  above  succession,  and  no  opposition  to  the  distribution  of 
the  same  having  been  made,  and  no  one  claiming  any  interest  in  the 
proceeds  of  said  propert^^  other  than  the  minor  Quiazzaro: 

"  It  is  ordered  that  the  proceeds  of  said  prox)erty  belonging  to  the 
succession  of  Quiazzaro  be  invested  in  State  Consols,  or  bonds  of  the 
State  known  as  *  Baby  Bonds,'  and  that  said  bonds  be  registered  by 
the  Auditor  of  the  State,  under  Art.  348  of  the  Civil  Code." 

On  presentation  of  this  order  to  Onorato,  on  behalf  of  the  judge,  bj' 
Charles  E.  Sel,  then  a  deputy'  clerk  in  the  Civil  District  Court,  tlie 
former  declined  to  honor  it  for  want  of  sufficient  precision.  On  the 
report  of  Sel  of  such  refusal  to  the  judge,  the  latter  added,  after  the 
words  "  Civil  Code"  and  over  the  signature  of  the  deputy  clerk  who 
had  made  out  the  certified  copy  of  the  order,  the  following  words  :  "And 
that  B.  Onorato  be  ordered  to  pay  the  same  over  to  make  the  said  in- 
vestment." The  order  thus  amended  brought  out  of  Onorato  a  check 
of  $291  54,  which  was  cashed  by  Sel,  who  handed  the  roll  of  money  to 
the  judge,  some  time  after  3  o'clock  p.  m.  of  the  same  day. 

The  answer  then  avers  that  without  counting  the  roll  of  money,  the 
Judge  handed  it  to  his  minute  clerk,  Luminals,  with  instructions  to 
have  the  same  invested  in  "  Baby  Bonds"  through  Henry  Bier. 

On  subsequent  inquiry  of  Luminals,  the  judge  was  informed  that 
the  bonds  had  been  bought,  and  were  in  the  possession  of  Bier,  from 
whom  they  were  obtained  by  Sel,  who  delivered  them  to  the  judge,  by 
whom  they  were  handed  to  Luminais,  the  minute  clerk,  with  instruc- 
tions to  paraph  them  for  non-negotiability,  and  to  deliver  them  to 
John  Lemonnier,  the  counsel  of  the  tutrix,  also  since  deceased.  And 
it  is  then  averred  that  from  that  time,  about  the  6th  of  March,  1882, 
the  defendant  never  more  saw  these  bonds  to  this  day,  and  never  heard 
of  tliem  until  the  month  of  April,  1886,  on  the  occurrence  of  certain 
events  to  be  hereafter  referred  to. 

With  the  exception  of  two  or  three  instances,  the  foregoing  recital, 
taken  from  the  answer  and  from  the  evidence,  contains  a  statement  of 
the  undisputed  salient  facts  involved  in  the  discussion  of  the  first  spec- 
ification of  relator's  petition. 

As  a  result  of  the  answer  and  of  the  voluminous  evidence  which  was 
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introduced  on  allegations  therein  contained,  the  original  pleadings 
have  been  considerably  enlarged,  and  the  distribution  of  the  whole 
fund  brought  into  court,  as  well  as  the  manner  of  making  the  distribu- 
tion, has  been  discussed  by  counsel  on  both  sides,  as  a  vital  issue  on 
this  branch  of  the  case. 

Tt  appears  from  the  record  that  every  order,  made  for  the  purpose  of 
drawing  mone>  from  the  Quiazzaro  fund  in  the  judicial  depository,  was 
rendered  ex  parte  without  notice  on,  or  hearing  from,  the  tutrix,  the 
under-tutor,  or  any  other  party  who  may  have  had  siuy  interest  in  its 
proper  distribution. 

This  course  is  charged  by  relator's  counsel  to  be  in  direct  violation 
of  the  rules  adopted  by  the  five  judges,  including  the  defendant,  com- 
posing the  Civil  District  Court  for  the  Parish  of  Orleans,  and  to  be  of 
itself  a  malfeasance  and  a  gross  misconduct.  The  twenty-fourth  of 
these  rules  was  adoj>ted  in  furtherance  of  Article  188  of  the  Constitu- 
tion, and  of  Act  33  of  1880  of  the  Legislature,  of  Louisiana. 

That  rule,  which  treats  of  the  judicial  depository,  contains,  among 
others,  the  following  provisions: 

"  3.  Drafts  or  orders  on  the  bank  for  the  payment  of  money  or  de- 
livery of  property,  shall  be  made  to  the  order  of  the  person  entitled 
thereto,  or  his  attorney,  duly  authorized,  and  shall  specify  in  what  par- 
ticular suit  or  on  what  account  the  money  or  property  is  to  be  paid  out 
or  delivered. 

^*4.  Such  orders  or  drafts  shall  be  draw^l  by  the  officer,  pursuant  to 
an  order  of  the  judge  of  the  division  having  control  of  the  case,  wherein 
the  money  or  property  has  been  received. 

"  No  order,  unless  by  consent,  in  any  pending  cause,  shall  be  granted 
except  on  regular  notice  or  order  to  show  cause,  duly  served  on  the 
attorneys  of  all  parties  who  have  appeared  therein." 

As  the  property  which  produced  the  fund  was  the  personal  property 
of  the  widow  Quiazzaro,  it  is  apparent  that  a  compliance  with  the  rule 
would  have  required  her  consent  in  her  individual  capacity,  or  in  de- 
fault thereof,  a  notice  on  her  to  show  cause,  in  -order  to  legalize  every 
order  for  the  payment  of  taxes,  of  costs,  of  experts,  and  of  all  other 
disbursements  down  to  the  balance,  or  resic^ue,  which  accrued  to  the 
minor ;  and  that  the  order  for  the  investment  in  bonds  of  that  residue 
should  have  been  preceded  by  notice  on  Arsene  Quiazzaro. 

But  nothing  of  the  kind  was  done,  and  no  disbursement  was  made, 
in  compliance  with  the  rule.  The  order  for  the  payment  of  State 
taxes  was  not  in  favor  of  the  tax  collector,  but  the  money  was  drawn 
and  disbursed  by  Luminals,  the  minute  clerk.     The  order  for  city 
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taxeB  was  not  in  favor  of  tlie  City  Treasurer,  but  the  money  was  drawn 
by  the  Civil  Sheriff  of  the  parish  of  Orleans,  who  settled  those  taxes, 
although  in  the  order  or  decree  of  the  5tlj  of  April,  1881,  Henry  Bier 
had  been  entrusted  with  that  duty. 

Without  expressing  any  opinion  as  to  tlie  alleged  malfeasance  which 
may  result  from  the  course  pursued  by  the  defendant,  the  legal  mind 
must  conclude  that  the  judge  thereby  assumed  the  administration  of 
that  fund  on  his  own  responsibility,  and  that  in  law  he  must  be  held 
to  a  strict  account  of  his  administration. 

Both  in  his  answer  and  in  the  evidence  which  he  has  introduced, 
the  defendant  has  admitted  that  obligation,  and  he  has  endeavored  to 
account  for  the  fund  which  he  liad  disposed  of,  not  a  dollar  of  which 
has,  however,  been  shown  to  have  been  received  by  the  acknowledged 
owner  of  the  residue,  after  the  payment  of  taxes  and  other  legal 
charges,  the  minor  Arsene  A.  Quiazzaro  or  her  legal  representative, 
llie  result  of  his  administration  was  a  total  disaster  to  the  Quiazscaro 
family. 

The  payment  of  $966  85  for  State  and  city  taxes,  of  8469  35  as  law 
charges  and  costs  incidental  to  the  two  offerings  and  to  the  sale  of  the 
property,  although  excessive,  as  well  as  the  sum  of  $20,  paid  to  John 
Dnfour  for  a  valuable  report  on  the  condition  of  the  property  as  to 
taxes  due  thereon,  is  legally  accounted  for,  and  such  a  showing  would 
pro  tanto  be  justified  in  an  administrator  or  tutor. 

But  the  same  can  surely  not  be  said  of  the  amounts  allowed  to 
Joseph  Garidel,  the  chief  expert,  and  to  a  following  of  minor  experts 
whose  mission  seems  to  have  been  to  perfonn  the  duties  which  were 
incumbent  on  the  judge  himself. 

The  decree  under  date  of  February  28, 1881,  which  appointed  Gar- 
idel, who  was  then  the  minute  clerk  of  the  Court  of  Appeals,  as  expert 
in  the  premises,  and  under  which  he  qualified  by  taking  an  oath,  re- 
stricted his  authority  to  report  to  the  court  ^^  the  amount  of  taxes  and 
charges  due  on  the  properties  now  owned  by  Elizabeth  Huras,  natural 
tutrix,  and  on  which  a  general  mortgage  rests  in  favor  of  the  minor, 
Arsene  Adelaide  Quiazzaro.'^ 

As  it  appears  from  the  record  that  the  statement  of  taxes  due  was 
complicated  and  required  special  knowledge  and  diligent  search,  the 
appointmentof  a  competent  expert  to  that  end  can  be  justified  in  law. 
C.  V.  441,  442,  443.  But  it  appears  from  the  defendant's  evidence  that 
Garidel  was  not  the  proper  person  for  such  a  duty,  and  that  the  task 
was  performed  by  two  other  distinct  and  competent  experts,  John  T. 
Dufour  and  Wm.  C.  Cole,  who  were  paid  for  their  services  $45,  not  out 
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of  the  allowance  made  to  Garidel,  but  out  of  tlie  fuDds  accruing  to  tbc^ 
minor  under  the  original  order  of  the  court. 

From  the  record  it  appears  that  the  scope  of  the  chief  expert's  au- 
tliority  grew  with  time,  and  that  he  gradually  assumed  the  function  of 
a  general  adviser  of  the  Couit.  With  few  exceptions,  the  matters  con- 
tained in  his  reports,  were  a  review  or  synopsis  of  the  pleadings  and 
proceedings  in  the  succession  of  Quiazzaro,  which  had  been  finally 
settled  and  woundup  since  1870  ;  of  liis  views  of  the  evidence  j  of  the 
contingent  rights  of  certain  parties:  and  an  indorsement  of  the  re- 
ports of  subordinate  experts.  During  all  the  time  covered  by  these 
reports,  the  widow  Quiazzaro,  wlio  had  been  legally  retained  as  natu- 
ral tutrix  in  anticipation  of  her  second  marriage,  was  before  the  court 
by  her  counsel,  John  Lemonnier,  who  received  a  fee  of  $180,  from 
whom  the  judge  could  have  required  and  obtained  all  necessary  in- 
formation to  shai>e  his  course  in  dealing  with  the  matter  in  hand.  That 
was  simply  to  legalize  the  sale  of  the  property  of  the  tutrix,  free  of  the 
minor's  general  mortgage,  to  settle  the  taxes  and  law  charges,  and  to 
secure  the  residue  for  the  minor.  There  was  no  necessity  of  investi- 
gating the  previous  condition  of  the  Quiazzaro  succession  further  than 
to  ascertain  the  amount  which  the  tutrix  owed  to  the  minor,  I$ut 
the  investigation  of  such  matters  was  peculiarly  and  exclusively 
within  the  judge's  province.  A  district  judge  has  no  more  right  or 
authority  to  employ  experts,  at  the  expense  of  litigants,  or  of  a  succes- 
sion, or  of  a  minor,  to  examine  into  and  report  on  the  pleadings  or  evi- 
dence in  any  record,  than  would  have  the  judges  of  this  court  to  have 
similar  examinations  at  a  like  expense,  made  of  the  transcripts  which 
contain  the  matters  submitted  to  their  review. 

Yet  it  appears  that  out  of  the  very  small  pittance  accruing  to  the 
Quiazzaro  minor,  the  expert  Garidel  was  allowed  fees  aggregating  $95 
for  researches  and  reports  reaching  far  beyond  the  scope  of  his  au- 
thority, under  the  ver}'  text  of  his  appointment,  and  that  between 
the  experts  together  they  received  as  fees  $150.  Such  an  allowance 
was  not  only  an  act  of  malfeasance  on  the  part  of  the  judge,  but  it 
was  an  act  of  spoliation. 

The  next  disbursement  in  the  order  of  discussion  is  the  sum  of  $147.26, 
covered  by  the  order  of  February  10, 1882,  which  order  is  in  the  following 
words :  •'  On  account  presented  for  taxes  due  on  the  property  sold  in  the 
succession  of  Nicholas  Quiazzaro  and  still  unpaid,  it  is  ordered  that 
the  same,  amounting  to  the  sum  of  $147  26,  be  paid  by  B.  Onorato,. 
administrator,  and  charged  to  said  succession." 

That  is  followed  on  the  same  day  by  an  order  which  reads: 
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**  Succession  of  Nicholas  Qiii«nzzaro,'^  *  ♦  •  ^^  It  is  ordered  by 
the  court  this  day,  that  B.  Onorato,  administrator,  do  render  an  account 
of  balance  of  funds  in  liis  liands  belonging  to  the  succession  of  Nich- 
olas Quiazzaro.^' 

From  the  report  of  Onorato  and  from  the  books  of  tlie  judicial  depos- 
itory it  appears  that  the  order  was  presented  and  paid;  but  nothing 
shows  to  whom  the  funds  were  delivered,  as  Onorato's  checks  in  thia 
matter  were  all  made  payable  to  **  Bearer."  The  clerk  of  ihe  bank 
testifies  that  the  check  and  accompanying  order  were  returned  to  Ono- 
rato on  the  subsequent  occasion  that  his  bank  book  was  balanced, 
which  was  on  the  14th  of  the  same  month :  but  Onorato  testifies  that 
notwithstanding  a  prolonged  and  a  diligent  search  among  his  papers, 
he  has  been  unable  to  lind  that  particular  check  and  the  accompanying 
order,  or  any  of  the  checks  or  orders  previously  executed  in  this  mat- 
ter. Hence,  the  record  fails  to  connect  the  order  with  any  person  as 
the  recipient  of  the  money  which  it  called  for. 

On  the  other  hand,  it  is  in  proof,  and,  indeed,  it  is  conceded  on  both 
sides,  that  no  taxes  were  then  due  on  the  property,  and  that  none  were 
paid  in  the  year  1882. 

In  his  testimony,  the  defendant  stoutly  repudiates  the  legal  exist- 
ence of  both  orders,  positively  denies  that  he  has  ever  issued  either, 
and  intimates  his  belief  that  both  were  fraudulently  interpolated  in 
the  minutes  of  that  day  by  his  minnte  clerk,  F.  A.  Luminais,  since  de- 
ceased, in  whose  hand-writing  they  were  entered. 

In*  argument,  the  defense  advanced  the  theory  that  Luminais  had 
forged  both  orders,  had  collected  and  appropriated  the  amount  called 
for  by  the  first  order,  and  that  having  obtained  possession  of  the  bank 
book,  be  had  it  balanced  on  the  14th  of  February,  thus  obtaining  the 
spurious  order,  which  he  destroyed  with  a  view  to  escape  detection. 

But  that  theory  finds  no  support  either  in  the  evidence  or  in  an}-  of 
the  equities  or  circumstances  of  the  case,  when  brought  to  the  test  of 
human  experience,  or  of  the  known  springs  of  human  miction. 

In  the  first  place,  the  defendant  admits  the  authenticity'  of  the 
orders,  in  his  sworn  answer,  from  which  is  culled  the  following  aver- 
ment : 

•*  Additional  payments  for  taxes  and  costs  were  subsequently  made 
therefrom,  and  on  February  10th,  an  oider  was  entered  directing  Ben 
Onorato  to  render  an  account  of  the  balance  of  the  funds  in  his  hands 
belonging  to  the  succession  of  Nicholas  Qulazzaro.  This  order  was 
not  complied  with,  possibly  because  it  does  not  seem  to  have  been 
served  on  him." 
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Ill  tlie  iifxt  place,  tlie  miDutes  of  all  courts  of  record  throughout  the 
civilized  world  are  uniformly  recognized  as  evidence  of  the  very 
highest  ranky  and  never  allowed  to  be  contradicted  by  parol  testimony 
unless,  perhaps,  under  an  allegation  of  fraud  and  forgery.  No  such 
charge  is  made  in  the  pleadings  in  this  case  ;  on  t)ie  contrary,  as  far 
at*  the  answer  goes,  the  minute  entries  are  held  up  as  correct. 

In  our  jurisprudence  the  minutes  of  a  court  have  alwajs  been 
clothed  with  an  authenticity  which  borders  on  sanctity. 

In  the  case  of  Willianii^  vs.  Hooper,  4  N.  S.  176,  this  Court  refused 
to  entertain  parol  testimony  to  show  that  a  new  trial  had  been  granted 
in  a  cause  where  the  minutes  were  silent  on  the  subject.  Speaking  of 
judicial  records  and  minutes,  the  Court  said:  "The  object  the  Legis- 
lature had  in  view,  in  directing  them  to  be  recorded,  was  to  avoid  the 
danger  of  trusting  to  the  memories  of  men  to  prove  them.  Thatwhich 
was  attempted  here  was  still  more  dangerous.  It  was  not  only  to  es- 
tablish, from  the  recollection  of  witnesses,  the  judgment  of  the  court, 
but  do  so  in  contradiction  to  what  was  written.  It  is  far  better  to  bear 
with  cases  of  individual  hardship  than  violate  a  rule,  the  preservation 
of  which  is  so  important  to  the  best  interests  of  society." 

The  same  view^s  are  expressed  in  the  cases  of  Nolan  vs.  Bobin,  12 
Rob.  531,  and  Stat«  vs.  Fuller,  U  Ann.  726. 

In  the  latter  case  the  Court  held  that  minutes  w^ere  in  the  nature  of 
a  citation  and  need  not  be  offered  in  evidence,  as  they  make  proof  of 
themselves.  In  the  instant  case  the  most  wonderful  feat  on  record  is 
attempted:  the  denial  of  the  existence  of  an  order  by  a  judge,  when  the 
minutes  of  his  own  court  show  its  entry,  when  a  like  showing  is  made 
by  docket  entries  made  by  a  person  entirelj'  different  from  the  minute 
clerk,  taken  from  the  original  order  itself;  and  all  that  in  the  face  of 
an  admission  of  the  order  in  his  own  pleadings  in  a  cause  to  which  he 
is  a  party. 

In  the  case  of  State  ex  rel.  Railroad  Company  vs.  Henry  L.  Lazarus, 
judge,  34  Ann.  1117,  the  present  Bench  had  to  deal  with  a  similar  con- 
tention urged  by  this  very  respondent,  who  therein  denied  the  verity 
of  the  minutes  of  his  court.  The  Court  held :  **  However  great  our 
confidence  in  any  statement  that  might  be  submitted  by  a  judge,  nev- 
ertheless our  knowledge  of  the  factH  must  be  derived  fiom  the  record, 
and  w^e  can  only  take  cognizance  of  them  as  there  shown.'' 

But  he  says  tliat  he  scarcely  ever  signed  his  minutes,  and  never 
caused  them  to  be  read,  adding  that  neither  formality  could  deter  a 
dishonest  clerk  from  making  false  entries.  This,  if  true,  is  a  sad  blow 
at  the  legal  eliiciu'v  and  binding  force  of  judicial  proceedings. 
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The  followiug  is  taken  from  liis  testimony  on  that  point: 

Q.     Do  yon  sign  your  minutes,  judge  ? 

A.     No,  Hir. 

Q.     Do  yon  have  your  minutes  read  every  day  in  open  court? 

A.  No,  sir:  there  is  only  one  judge  in  the  building  that  does  it.  I 
don't  think  I  was  ever  in  Judge  Houston's  court  when  it  was  done,  but 
1  understand  that  he  has  Iiis  minutes  read  to  him  every  morning. 

Q.     Is  there  any  rule  about  it? 

A.     No,  sir. 

In  his  answer  to  the  last  question  the  defendant  commits  a  grievous 
^rror.  There  is  a  wise  and  a  salutary  rule  of  court  on  the  subject.  It 
reads  thus :  ^^  The  minutes  of  each  day's  proceedings  shall  be  signed 
by  the  judge."  (Rule  V.)  A  compliance  with  that  far-reaching  pro- 
vision by  the  judge  would  place  it  beyond  the  power  of  the  most  dis- 
honest of  clerks  to  interpolate  in  the  minutes  any  order  which  did  not 
emanate  from  the  court. 

And  if  it  be  true  that  any  number  of  the  judges  of  the  Civil  Dis- 
trict Court,  or  of  any  other  court  in  the  State,  omit  to  sign  their  min- 
utes, or  to  cause  them  to  be  read  in  open  court  every  day,  it  is  sin- 
cerely hoped  that  the  complication  which  is  now  under  discussion  will 
ftuggest  the  propriety  of  a  return  to  a  practice  which  will  afford  great 
and  equal  protection  to  judges,  litigants  and  their  attorneys,  and  to 
minate  clerks  themselves. 

But  if  it  be  true  that  Luminais  did  rob  the  fund  out  of  that  sum  of 
-$147  26,  by  forging  an  order  which  he  subsequently  destroyed, 
it  is  difficult  to  appreciate  the  motive  which  could  have  prompted 
him  to  spread  the  order  on  the  minutes,  which  would  at  any  time 
afford  conclusive  proof  of  his  guilt.  And  if  he  was  gnilty  as 
charged,  it  is  impossible  to  conceive  why,  on  the  2d  of  March, 
a«  shown  by  the  answer  and  by  the  testimony  of  the  defendant,  he 
should  have  reminded  the  jndge  of  the  propriety  of  investing  the 
minor's  residue  in  bonds.  Thieves  are  not  in  the  habit  of  recurring 
to  subjects  and  of  agitating  questions  which  are  intimately  connected 
with  one  of  their  recent  operations,  an  investigation  of  which  would 
inevitably  lead  to  their  detection  and  conviction.  As  a  rule  their  mem- 
ories are  defective  in  the  premises. 

This  complete  demolition  of  the  theory  advanced  by  the  defense, 
leaves  the  respondent  judge  in  the  attitude  of  utterly  failing  to  account 
for  a  disbursement  which  he  had  authorized  and  directed,  and  for  a 
purpose  which  he  himself  proves  to  have  had  no  existence  or  reason. 
Hard  indeed  would  it  be  to  prove  more  glaring  malfeasance. 
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The  question  now  recurs  to  the  disposition  made  of  the  sum  of 
$291.54  as  the  final  balance  of  the  fund  remaining  in  the  judicial  de- 
pository. 

The  pivotal  testimony  on  that  point  is  that  of  Charles  E.  Sel,  then  a 
recording  clerk  in  the  Civil  District  Court,  and  subsequently  a  notary 
public,  exercising  his  functions  in  the  office  of  two  of  tlie  defendant's 
counsel  in  this  case. 

Ilis  testimony  was  taken  by  consent  of  parties,  at  the  side  of  his- 
dying  bed,  a  circumstance  which  gives  great  weiglit  to  his  statemcnta. 
He  was  entrusted  by  the  judge  with  the  execution  of  the  order  of  the 
3d  of  March,  1882,  and  he  states  in  substance  what  is  related  of  him  in 
tlie  defendant's  answer  hereinabove  referred  to. 

But  he  states  in  addition  that  he  was  instructed  by  the  judge  to  ctish 
the  check  wliich  he  would  receive  from  Onorato,  and  to  bring  the  money 
to  him  (the  judge).  That  he  counted  the  money  as  it  was  delivered  by 
the  paying  teller,  and  that  he  handed  the  identical  amount  received 
by  him  to  the  judge  in  the  court-room  after  the  court  had  adjourned, 
tlie  amount  being  $291.54  as  shown  by  the  check  of  Onorato,  att>ached 
to  the  order  of  the  court,  and  produced  in  this  case  by  the  judicial  de- 
I>ository  in  answer  to  a  suhpama  duces  tecum. 

He  then  states,  not  positively,  but  as  an  impression,  that  the  judge 
put  the  money  in  his  pocket. 

He  further  testifies  that  on  the  6th  or  7th  of  the  same  month,  he  was 
called  by  the  judge  and  sent  to  Henry  Bier's  oflice  for  the  bonds  which 
the  latter  had  pdrchased  for  the  judge,  and  that  he  brouglit  the  pack* 
age  of  bonds  to  the  latter,  having  noticed,  from  a  memorandum  at- 
tached to  the  package,  as  customary  with  brokers,  that  the  sum  invested 
in  bonds  was  not  equal  or  equivalent  in  amount  to  the  money  which  he 
had  handed  to  the  judge  on  the  Friday  previous. 

He  then  swore,  and  reiterated  under  a  very  rigorous  cmss-examina- 
tion,  with  the  corroboration  of  two  unim peached  witnesses,  thnt  the  judge 
then  and  there  asked  him  to  retain  the  bonds,  of  which  lie  was  made 
the  custodian,  on  a  promised  compensation  of  fiv^  dollars,  and  that  he 
then  liad  possession  of  the  bonds  for  several  days,  until  they  were 
called  for  by  the  judge,  at  which  time  he  went  for  them  at  his  house 
and  brought  them  to  the  judge,  from  which  time  he  luid  not  heard  of 
them  until  the  troubles  of  July,  1886. 

Now,  from  the  books  and  from  the  testimony  of  Henry  Bier,  it  ap- 
pears that  the  amount  which  he  bought  in  bonds  was  $330  at  6(H  cents 
costing  $199.65,  which  is  all  the  money  which  he  received  in  the  trans- 
action.   But  both  himself  and  his  btK>kkeeper  entirely  fail  to  remember 
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by  whom  the  funds  were  brouglit  to  the  office,  or  how  they  reached 
there.  A  most  nnfortuuate  iocideiit  which  linH  added  one  of  the  moat 
serious  complications  to  the  innumerable  mysteries  which  clond  this 
controversy. 

Bier's  books  show  tliat  tlie  entry  of  the  transaction  was  in  the  name 
of  the  "  succession  of  N.  Quiazzaro,"  in  keeping  with  the  style  of  all 
entries  made  in  the  orders,  the  minutes,  and  the  dockets  of  the  court 
from  August,  1880,  to  the  end  ;  and  it  is  truly  deplorable  that  neither 
Bier  nor  his  bookkeeper  can  now  remember  from  wliom  the  money  in- 
vested was  handed,  or  tlie  instruction  ns  to  the  style  of  entry,  given. 

Any  information  on  that  score  would  have  solved  the  mystery  of  the 
disappearance  of  tliesuai  of  $91  80,  the  difference  between  the  amount 
received  by  the  judge  and  the  amount  actually  invested  in  bonds. 

No  denial  has  been  made,  nor  has  even  an  intimation  of  a  doubt 
been  thrown  out,  touching  the  precise  amount  of  money  which  Sel 
delivered  to  the  judge.  In  this  connection  the  defendant  testifies  : 
"  I  had  no  occasion  to  count  the  money.  I  took  it  for  granted  that 
what  Mr.  Onorato  gave  to  Mr,  Sel,  Mr.  Sel  gave  tome,  and  that  I  gave 
Jack.  I  gave  Jack  exactly  what  Sel  handed  to  me  without  disturbing 
the  package  at  all.  I  had  every  confidence  in  Mr.  Sel ;  every  conti- 
dence  in  Mr.  Luminais." 

It  is,  therefore,  perfectly  safe  to  conclude  that  the  amount  of  money 
received  by  the  judge  from  the  judicial  depository,  as  representing 
the  balance  to  the  credit  of  the  Quiazzaro  fund,  was  the  sum  of 
$291  54.  It  is  equally  clear  that  the  legal  eff'ect  and  result  of  such 
conclusive  proof  is  to  throw  the  burden  on  the  defendant  to  account 
for  the  sum  thus  received.  That  proposition  rests  on  foundations  too 
sound  and  too  secure  to  require  any  support  from  authorit}-.  It  is 
elemeptary  in  all  systems  of  jurisprudence. 

It  is  recognized  in  fact,  if  not  in  terms,  by  the  defense,  who  pro- 
poses to  account  for  it  by  the  statement  that  the  money  was  at  once 
handed  to  Luminals,  the  minute  clerk,  since  dead,  with  instructions 
to  hand  it  to  Henry  Bier  for  investment  in  "baby  bonds,"  in  com- 
pliance with  the  original  order  of  the  court  in  the  premises.  What 
are  the  functions  of  the  minute  clerk  of  that  court,  and  whence  comes 
his  legal  mandate  to  receive,  handle  and  dispose  in  any  way,  of  the 
funds  under  the  control  of  the  court  ? 

Undei  Article  138  of  the  Constitution  he  is  appointed  by  the  judge 
of  the  court,  holds  his  office  at  the  pleasure  of  the  appointing  power, 
and  bis  duties  are  to  be  regulated  by  law. 

Act  No.  30  of  1880  defines  his  duties  to  be  to  "  keep  the  minutes  of 
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the  court,  issue  all  DOticeg,  copies  of  rules  and  orders  entered  on  said 
minutes,  which  are  required  to  be  issued,  and  make  due  entries  on  the 
dockets  of  the  causes  and  of  the  proceedings  therein,  and,s1mll  i>er- 
form  such  other  duties  as  said  judges  may  direct.'^ 

No  intimation  anywhere  that  he  can  be  made  the  oliicial  custodian 
or  depository  of  any  money  under  the  control  of  the  court,  and  no  sug- 
gestion that  he  is  anything  more  than  the  ministerial  officer  of  the 
court. 

If  the  framers  of  the  Constitution  had  had  the  remotest  int.eution  of 
entrusting  the  clerk  of  that  court  with  the  custody  of  funds  of  liti- 
gants or  of  successions  pending  in  the  court,  they  surely  would  not 
have  adopted  article  133,  which  reads  :  **  The  Civil  District  Court  for 
the  parish  of  Orleans  shall  select  a  solvent  incorporateiii  bank  of  the 
city  of  New  Orleans  as  a  judicial  depository.  Therein  shall  be  depos- 
ited all  moneys,  notes,  bond  securities  (except  such  notes  or  documents 
as 'may  be  filed  with  suits  or  in  evidence,  which  shall  be  kept  by  the 
clerk  of  the  court),  so  soon  as  the  same  shall  come  into  the  hands  of 
any  sheriff  or  clerk  of  court,  such  deposits  shall  be  removable  in 
whole  or  in  part,  only  upon  order  of  court."     ♦     ♦     ♦ 

Act  No.  33  of  1880  inflicts  a  penalty  of  imprisonment  of  six  months 
and  a  fine  of  $5(H)  on  any  clerk,  sheriff  or  officer  for  failing  to  make 
such  a  deposit,  hence  any  construction  of  the  provision  which  would 
leave  the  judge  free  to  violate  the  same  with  impunity,  must  be  repug- 
nant to  all  sense  of  justice,  as  well  as  to  common  sense. 

It  is  therefore  impossible  to  deny  the  proposition  that  in  handing 
this  money  to  his  minute  clerk,  tlie  respondent  did  not  discharge  the 
responsibility  which  attached  to  him  at  tlie  moment  that  he  assumed 
and  took  upon  himself  the  personal  administration  of  that  fund,  and 
especially  when  he  took  manual  possession  of  the  same. 

The  selection  of  Luminals,  the  minute  clerk,  as  the  custodian  of  the 
fund,  or  as  the  messenger  to  transmit  the  same  to  Bier,  could  no  more 
operate  in  favor  of  the  judge  as  a  legal  discharge  of  his  assumed  re- 
sponsibility than  would  have  been  done  by  selecting  any  other  unau- 
thorized person  or  private  citizen. 

It  does  not,  therefore,  lie  in  the  mouth  of  the  difense  to  advance  the 
theory  that  Luminais,  the  trusted  agent  of  the  judge,  embezzled  and 
squandered  the  sum  of  S91.89,  which  was  purloined  by  some  one  out  of 
the  original  package,  as  a  legal  accounting  on  the  part  of  the  judge  for 
the  amount  which  he  received  from  the  judicial  depository.  That  glar- 
ing illegality,  and  other  reprehensible  methods  adopted  in  this  case, 
all  have  their  common  source  in  the  one  great  original  mischief,  which 
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eonsiats  in  the  jmlge'fl  assiiniiDg  tlie  personal  adminifltratiou  of  that 
fnnd. 

From  the  moment  that  snch  a  responsibility  was  fastened  npon  him 
as  a  result  of  his  violation  of  the  law  and  of  the  rules  of  his  court,  that 
bnrden  follows  him  like  a  phantom,  not  to  b<'  driven  away  by  anything 
hut  uncontrovertible  proof  of  a  full  accounting  to  the  legal  proprietor 
of  the  fund. 

Thene  considerations  apply  with  equal  force  to  his  disposition  of  the 
bonds  sent  to  him  by  Bier. 

According  to  the  testimony  of  8el,  which  is  not  successfully  contra- 
dicted, these  bonds  finally  came  to  the  hands  of  the  judge  some  four 
or  five  days  after  the  7tli  of  March,  the  day  on  which  they  were  obtained 
from  Bier,  and  it  was  therefore  on  the  llth  or  12th  that  they  were 
handed  by  the  defendant  to  Luminais  to  be  paraphed.  Now,  in  his 
own  testimony,  the  judge  shows  that  on  the  17th  of  the  same  month. 
Luminals  was  discharged  by  him  from  his  oilice  for  habitual  drunken- 
ness and  for  consequent  neglect  of  his  duties — the  minutes  of  the  court 
having  not  been  posted  up  for  more  than  a  week. 

Can  the  Court  now  entertain  such  a  transaction  as  a  legal  accounting 
of  the  bonds,  even  if  tliey  were  thus  delivered  to  a  person  held  up  as 
BO  eminently  disqualified  for  the  trust,  at  most  ten  days  before  his  dis- 
charge as  minute  clerk  for  the  causes  stated  by  the  defense?  He  must 
be  met  with  the  answer  which  would  be  given  to  any  ordinary  admin- 
istrator or  tutor  under  similar  circumstances. 

But  there  are  many  mysterious  movements  connected  with  all  these 
transactions  which  the  defense  has  not  even  attempted  to  explain. 

An  impartial  but  practical  mind  would  naturally  like  to  know,  and 
no  effort  has  been  made  to  explain,  why  the  judge  who  issued  the 
order  of  March  3,  1882,  for  the  avowed  purpose  of  carrying  out  his 
agreement  of  that  very  morning  with  Bier,  did  not  send  the  order  di- 
rectly to  the  latter  who  could  as  well  as  Mr.  8el  have  obtained  the 
check  from  Onorato  and  the  funds  from  the  bank ;  or  why  Sel  was  uot 
instructed  to  take  the  check  or  the  money  directly  to  Bier. 

Conceding  that  the  investment  of  that  balance  in  bonds  was  the  end 
in  view,  the  defendant  has  not  explained  why  he  ordered  the  money  to 
be  brought  to  him  at  the  court,  or  why  he  persisted  in  that  design  on 
Onorato^s  refusal,  by  interpolating  additional  words  in  the  order,  and 
to  send  for  the  money  when  he  knew,  as  he  states,  that  it  could  not  be 
received  before  three  o'clock  p.  m.,  after  the  broker's  offices  were 
closed. 

No  more  has  he  undertaken  to  explain  the  legal  reason  or  even  the 
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propriety  of  removing  those  fuuds  from  the  vaults  of  tlie  jiKlicial  deposi- 
tory, after  three  o'clock  on  the  eve  cf  a  legal  holiday,  the  4th  of  March 
which  itself  was  followed  by  a  Sunday,  and  when  he  knew,  as  he  ad- 
mits, that  the  investment  could  not  be  made  before  Monday,  the  (ith., 
on  which  day  tlie  investment  of  a  part  of  the  fund  was  actually  made. 
He  must  have  known  that  from  Friday,  '*a  few  minutes  after  three  p. 
m.,"  (his  own  testimony)  until  Monday,  the  6th,  at  10  a.  m.,  the  fund 
thus  converted  into  currency  was  to  remain  in  his  possession  or  in  that 
of  his  clerk— certainly  not  as  safe  a  custody  as  the  vaults  of  the  bank. 

Why  did  he  take  that  risk  witli  money  which  was  not  his  own,  and 
which,  as  he  pretends,  he  did  not  even  take  the  trouble  to  count,  as  a 
check  on  the  person  to  whom  he  was  about  to  entrust  it  ?  No  effort 
has  been  made  by  the  defense  to  lift  that  cloud  so  full  of  suggestive 
darkness. 

From  that  mode  of  dealing,  from  the  omission  to  call  his  discharged 
minute  clerk,  on  the  17th  of  March,  to  an  account  for  the  bonds 
which  he  had  so  recently  intrusted  to  him,  and  from  all  the  illegal  acts 
of  the  defendant  disclosed  by  the  record,  and  recounted  in  this  opin- 
ion, there  Ho  wed  a  result,  the  most  natural  to  expect :  a  total  loss  of 
the  small  pittance  accruing  to  the  minor,  Arsene  QuiazzarO;  for  whom 
the  respondent  claims  to  have  had  the  most  paternal  solicitude,  and 
for  whose  ostensible  beneilt  so  many  bold  measures  had  been  inau- 
gurated. What  does  this  conduct  amount  to  in  law  and  under  the 
terms  of  the  Constitution  ? 

The  answer  is  easily  suggested.  It  clearly  amounts  to  malfeasance 
and  gross  misconduct. 

But,  in  order  to  leave  no  doubt  as  to  the  correctness  of  tliat  conclu- 
sion, the  record  throws  additional  light  on  the  conduct  of  this  re- 
spondent. In  April,  1886,  Arsene  Quiazzaro,  who  had,  in  the  mean- 
time, been  emancipated,  employed  counsel  to  look  into  the  claim 
which  she  had  been  informed  she  had  once  had  to  a  certain  fund  in  the 
custody  of  H.  Onorato.  As  the  record  of  the  Quiazzaro  succession,  to 
which  had  been  added  the  papers  of  the  proceedings  hereinbefore  de- 
tailed, could  not  be  found,  and  as  no  satisfactory  information  could 
be  obtained  of  Onorato,  a  rule  was  instituted  against  the  latter  as 
acting  administrator,  in  defendant's  court  for  an  account  of  the  minor^s 
homestead  of  $1000,  or  in  default  thereof,  for  an  account  of  a  similar 
amount  of  baby  bonds,  in  which  the  said  fund  had  been  invested 
under  orders  of  that  court. 

That  rule  was  fixed  for  trial  on  the  7th  of  May,  1886,  and  continued 
from  that  day,  and  from  week  to  week,  until  the  11th  of  Jane  follow- 
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ing,  when  the  respondent  judge  entered  ao  order  continuing  the  rule 
indefinitely,  over  the  urgent  objections  of  counsel  for  Miss  Quiazzaro. 
With  the  exception  of  two  instances^  these  various  continuances  were 
ordered  by  the  court  on  tlie  ground  urged  by  the  defendant  in  rule, 
that  he  could  not  be  forced  to  trial  in  the  absence  of  the  record,  or  in 
the  absence  of  certified  copies  duly  stamped  (at  a  cost  wliich  Miss 
Quiazzaro  was  unable  to  meet),  of  all  the  minute  entries  of  all  the  pro- 
ceedings which  were  connected  with  the  fund,  which  had  been  placed 
in  the  custody  of  Onorato. 

These  different  rulings  of  the  respondent  are  charged  by  relator  to 
be  glaringly  erroneous  and  to  amount  to  a  denial  of  justice,  and  as 
intended  to  suppress  knowledge  of  his  connection  with  the  fund. 

Ab  our  jurisprudence  has  long  since  settled  the  doctrine  that  the 
minutes  of  a  court  are  part  of  the  record  to  which  they  may  refer,  and 
need  not  be  offered  in  evidence  (State  vs.  Fuller,  14  Ann.  726),  it  was 
a  gross  niiscondupt  in  the  judge  to  refuse  a  hearing  of  the  rule  on  the 
minute  entries.  If  they  were  insufficient  to  make  out  a  case,  the  judge 
could  have  so  decided,  and  his  judgment  could  have  been  reviewed  on 
appeal.    But  it  was  manifestly  not  a  ground  for  the  refusal  of  a  hearing. 

From  the  record,  it  appears  that  on  the  28th  of  May,  the  defendant, 
who  claims  to  have  forgotten  all  about  the  transactions  of  the  year 
1882,  particularly  of  the  3d  of  March,  was  reminded  of  his  connection 
with  the  fund,  notwithstanding  which  information  he  persisted  in  his 
previous  rulings  both  on  the  4th  and  the  11th  of  June  following. 

And  in  November  of  the  same  year  he  entered  an  order  of  recusation 
iu  the  matter,  which  is  now  pending  before  another  division  of  the 
Civil  District  Court. 

In  the  light  of  preceding  events  these  acts  speak  for  themselves,  and 
confirm  the  conclusion  of  malfeasance  and  gross  misconduct  against 
the  defendant. 

In  this  connection  it  is  due  to  the  memory  of  Charles  E.  Sel  to  make 
the  following  statement: 

On  the  5th  of  May,  1866,  while  Onorato  was  trying  to  explain  his  de- 
fense to  the  rule  to  his  attorney,  in  the  same  office  in  which  Sel  occu- 
pied a  desk,  the  latter,  overhearing  tlieir  conversation  and  desiring  to 
assist  Onorato,  volunteered  the  statement  that  he  knew  the  history  of 
the  last  check  drawn  by  Onorato,  and  that  it  had  been  handed  to,  and 
collected  by,  him ;  and  tiie  proceeds  delivered  to  tlie  defendant  judge, 
in  obedience  to  his  order  of  the  3d  of  March. 

That  circumstance  is  a  complete  refutation  of  the  theory  advanced 
by  the  defense  to  the  effect  that  the  missing  sum  of  $91.89  had  been 
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appropriated  by  Sel  and  Luniinais,  and  had  been  by  them  botli  and 
together  spent  during  the  festivities  of  the  4tli  of  March. 

The  charge  is  absolutely  unfounded  and  is  not  supported  by  a  single 
word  of  testimony  in  the  record.  There  is  no  proof  that  either  of  them 
participated  in  those  festivities,  wliile  on  tlie  other  hand  it  is  shown  by 
the  testimony  of  Theodore  Marks,  the  principal  witness  for  the  defense, 
that  the  respondent  was  a  marshall  in  the  procession  of  that  day. 

If  Sel  had  been  guilty  of  the  charge  hurled  at  him  on  his  dying  bed, 
it  would  be  passing  strange  that  he  was  the  tirst  person  to  awaken  the 
dormant  moraory  of  all  other  participants  in  incidents  connected  with 
his  guilt. 

In  view  of  his  st^itonient  in  that  connection,  in  which  he  is  fully 
corroborated  by  Onorato,  it  is  very  unfortunate,  and  it  is  extraordinary 
that  Onorato  or  his  attorney  did  not  at  once  confer  on  the  subject  with 
the  judge  whose  order  was  his  shield,  and  before  whose  court  he  was 
prosecuted  for  an  account  of  that  identical  fund. 

Tiie  law  which  governs  the  case  is  very  jAtdn  and  free  of  all  am« 
biguity. 

The  Constitution  provides  tliat  a  district  judge  may  be  removed  by^ 
this  Court  for  **  high  crimes  and  misdemeanors,  for  non-feasance  or 
malfeasance  in  ofiice,  for  incomi>etenc3',  for  corruption,  favoritism,  ex- 
tortion or  oppression  in  olDce,  or  for  gross  misconduct  or  hal>ituul 
drunkenness. 

It  is  clear  that  the  evidence  implicating  tlie  judge  on  trial  with  guilt 
of  any  one  of  the  causes  therein  detailed,  is  sufficient  to  require  a 
decree  of  removal. 

The  contention  of  the  defense  that  the  malfeasance  or  non-feasance 
or  gross  misconduct  charged  must,  as  a  condition  precedent  to  removal, 
be  proved  to  be  criminal  or  corrupt  is  manifestly  erroneous.  It  is  ab- 
solutely untenable  either  in  reason  or  on  authority.  It  is  answered  by 
the  mere  fact  that  in  the  Constitution  the  contemplated  causes  of  re- 
moval are  disjunctively  connected. 

All  the  authorities  which  are  to  the  effect  that  a  criminal  intent  must 
underlie  the  commission  of  impeachable  offenses  are  predicated  on  the 
provisions  of  Sec.  4,  Art.  2  of  the  Constitution  of  the  United  States' 
which  reads:  ^*The  President,  Vice  President,  and  all  civil  officers  of 
the  United  States,  shall  be  removed  from  office  on  impeachment  for, 
and  conviction  of,  treason,  bribery  or  other  high  crimes  and  misde- 
meanors." That  authorities  which  comment  on  that  language  have  no 
bearing  on  the  contention  here  is  as  clear  as  the  difference  between  the 
two  constitutions  is  palpable. 
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Now,  malfeasance  is  defined  to  be  **evil  doing,"  "ill  conduct,"  "the 
doing  of  what  one  ought  not  to  do."    (Worcester.) 

Also  ''.the  unjust  performance  of  some  act  which  the  party  had  no 
right,  or  which  he  had  contracted  not  to  do."     (Bonvier.) 

Or  ''  the  commission  of  some  act  which  is  positively  unlawful." 
(Abbott.) 

It  was  the  undoubted  intention  of  the  framers  of  the  Constitution, 
as  of  all  other  legislators,  that  the  words  which  they  used  should  be 
understood  in  tlieir  plain  ordinary  meaning. 

Hence  they  left  it  to  the  sound  and  legal  discretion  of  the  Supreme 
Court  to  give  in  proper  cases  a  more  precise  definition,  if  it  became 
necessary,  and  to  see  to  it  tiiat  none  but  able^  conscieucious  and  irre- 
proachable j  ndges  should  b}'  their  decree  be  ever  retained  as  magis- 
trates in  the  State  of  Louisiana. 

They  acted  on  the  idea  contained  in  the  paternal  recommendation 
of  the  first,  the  great  Chief  Justice  of  Louisiana,  Judge  Martin,  when 
he  said :  f*  All  those  who  minister  in  the  temple  of  justice,  from  the 
highest  to  the  lowest,  should  be  above  reproach  and  suspicion.  None 
should  serve  at  its  altar,  whose  conduct  is  at  variance  with  his  obli- 
gations." 

The  trust  to  enforce  this  lesson  of  wisdom  has  been  confided  to  tho 
Supreme  Court,  and  although  the  task  is  unpleasant,  it  must  be  per- 
formed impartially  and  fearlessly. 

Relator's  petition  contains  several  other  specifications  of  a  serious 
character  against  the  respondent,  but  as  the  larger  number  of  these 
charges  involve  rulings  and  other  matters  which  have  already,  and 
in  a  different  forip,  been  submitted  for  judicial  action  before  this 
court,  and  as  the  foregoing  considerations  so  forcibly  point  to  the  irre- 
sistible conclusion  of  the  removal  of  the  defendant,  it  becomes  unnec- 
essary to  discuss  any  of  these  additional  charges.  After  the  evidence 
had  been  taken,  and  ten  days  of  the  trial  had  been  consumed  in  hear- 
ing it,  the  defendant  filed  a  plea  in  bar,  denying  the  authorit}'  of  the 
court  to  entertain  charges  of  acts  alleged  to  have  been  committed  by 
him  prior  to  the  month  of  August,  1884,  at  which  time  he  had  been 
reappointed  judge  by  the  executive  of  the  State,  on  the  ground  that 
said  alleged  acts  had  been  committed  under  a  difierent  and  distinct 
term  of  office,  and  under  a  different  and  distinct  commission.  Con- 
sidering the  nature  of  the  answer  which  the  defendant  had  filed,  and 
in  which  he  had  joined  issue  on  the  merits  of  all  the  charges  brought 
against  him,  considering  the  stage  of  the  trial  at  which  that  defense 
was  invoked,  and  considering  the  tone  of  a  letter,  which  he  had 
11 
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written  to  the  Attorney  General,  urging  the  latter  to  inBtitnte  this 
proceeding,  in  which  he  manifested  his  intention  to  waive  all  matters 
of  form,  as  well  as  his  desire  that  that  officer  should  assume  that  there 
was^rma/actfl  evidence  of  every  charge  that  was  made  against  him, 
it  must  be  confessed  that  the  resort  to  such  a  plea  was  a  great  surprise 
to  all,  that  it  came  rather  late,  and  that  it  was  exceedingly  ill-advised. 

The  entire  absence  of  any  argument  in  its  support  by  the  defense, 
either  orally  or  in  writing  in  the  brief  submitted  by  counsel,  is  a  tacit 
sicknowledgnient  of  the  innate  weakness  of  the  plea  as  a  means  of  de- 
fense. 

Leaving  open  the  question  as  to  its  applicability  to  any  of  tlie 
charges  which  are  not  discussed  in  this  opinion,  it  is  quite  plain  that 
it  cannot  apply  to  the  matters  and  things  charged  in  connection  with 
the  fund  accruing  to  the  Qniazzaro  minor,  the  only  charge  which  has 
been  herein  discussed. 

This  charge  is  formulated  on  a  continuity  of  acts  not  publicly 
known  before  July  of  the  year  1886,  and  alleged  to  have  been  commit- 
ted under  both  terms  and  both  commissions  of  the  respondent  judge. 
Hence  the  plea  falls  under  its  own  weight. 

And  the  charge  of  malfeasance  and  gross  misconduct  liaving  been 
fully  made  out  by  the  evidence,  the  proper  decree  must  be  entered. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  respondent, 
Henry  L.  Lazarus,  Judge  of  the  ('ivil  District  Court  for  the  parish  of 
Orleans,  Division  E,  be,  and  he  is  hereby  removed  from  said  office ; 
that  said  office  be  and  is  Jiereby  declared  to  be  vacant,  and  that  the 
said  defendant  be  condemned  to  pay  all  the  costs  of  these  proceedings. 
And  it  is  further  ordered  that  a  certified  copy  of  this  judgment  be  for- 
warded to  his  Excellency  the  Governor  of  the  State  of  Louisiana. 


UoNcujuuNG  Opinion. 

Bkrmddkz,  C.  J.  In  my  judgment,  Uie  answer  convicts  the  defend- 
ant of  malfeasance  and  gross  misconduct  and  incompetency. 

The  evidence  conclusively  establishes  that  he  has  of  his  own  motion, 
without  the  slightest  shadow  of  authority  in  law  or  jurisprudence,  nay, 
in  ntter  violation  of  both,  and  even  of  the  rules  governing  his  court, 
handled  and  disposed  of  a  fund  deposited  in  a  bank  selected  aa  the 
judicial  depository  and  under  the  control  of  his  court,  and  that  he  has 
utterly  failed  to  legally  account  foi  it. 

It  is  no  doubt  the  law,  that  the  funds  of  a  minor  may  be  invested  in 
State  bonds;  but  it  is  not  the  law  that  the  judge,  though  he  be  the 
tutor  of  tutors*  shall  attend  to  the  investment  him$elf. 


NEW  ORLEANS,  FEBRUARY,  1887.  163 


dtate  ex  rel.  Attorney  General  t8.  Lazaras. 

It  IK  no  defense  to  urge,  in  exoiieratiou,  that  those  to  whom  he  en- 
trusted it,  for  that  purpose,  have  dissipated  it  some  way  or  other. 

Tiie  defendant  is  officially  and  personally,  morally  and  legally,  bound 
for  the  tortious  acts  of  mandataries;  selected  by  himself  and  not  desig- 
nated b3'  law,  as  the  proper  persons  to  be  entrusted  with  such  invest- 
ment. 

The  elaborate,  lucid  and  unanswerable  opinion  just  read,  in  which 
I  concur,  demonstrates  beyond  peiad venture  that  the  respondent  is 
clearly  guilty  of  flagrant  malfeasance,  gross  misconduct,  or  is  incom- 
petent; and  that,  in  either  case,  he  must  be  removed. 

A  judge  who  uses,  or  misuses,  the  powers  with  which  the  law  clothes 
him,  and  who,  by  unwarrantable  acts,  imperils  and  annihilates  fortunes 
and  rights  which  he  ought  sacredly  to  protect,  cannot  be  permitted  to 
continue  on  the  Bench  as  the  representative  and  dispenser  of  justice 
among  his  fellow^  beings. 

The  decree  removing  the  defendant  is  fully  justified,  and  I  assent  to 
its.  rendition  and  enforcement. 


Concurring  Opinion. 

Fenner,  J.  -Article  196  of  the  Constitution  of  the  State  authorizes 
the  impeachment  of  various  public  officers  named  therein  for  the  fol- 
lowing specified  causes,  viz  :  **  For  high  crimes  and  misdemeanor,  for 
nonfeasance  or  malfeasance  in  office,  ior  incompetency,  for  corruption, 
favoritism,  extortion  or  oppression  in  office,  or  for  gross  misconduct  or 
habitual  drunkenness.'' 

Article  200  provides  as  follows:  "  For  any  of  the  causes  specified  in 
article  196,  judges  of  the  courts  of  appeal,  of  the  district  courts 
throughout  the  State,  and  of  the  city  courts  of  Now  Orleans,  may  bo 
removed  from  office  by  judgment  of  the  Supreme  Court  of  this  State 
issued  in  a  suit  instituted  by  the  Attorney  General  or  a  district  attor- 
ney in  the  name  of  the  State,  on  his  relation.  The  Supreme  Court  is 
hereby  vested  with  original  jurisdiction  to  try  such  causes  j  and  it  is 
hereby  made  the  duty  of  the  Attorney  General  or  of  any  district  at- 
torney to  institute  such  suit,  on  the  written  request  and  information  of 
fifty  citizens  and  taxpayers  residing  within  the  territorial  limits  of  the 
district  or  circuit  over  which  the  judge  against  whom  the  suit  is 
brought  exercises  the  functions  of  his  office.  Such  suits  shall  be  tried 
after  citation  and  ten  days'  delay  for  answering,  in  preference  to  all 
otlier  suits,  and  wherever  the  court  may  be  sitting ;  but  the  pendency 
of  such  suit  shall  not  operate  a  suspension  f^om  office.  In  all  cases 
where  the  officer  sued,  as  above  directed,  shall  be  acquitted,  judgment 
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shall  be  rendered  jointly  and  in  solulo,  agninettlie  citizens  signing  the 
request,  for  all  costs  of  suit." 

This  suit  is  brought  against  the  defendant  judge  under  the  foregoing 
provisions,  on  the  relation  of  the  Attorney  General,  jxcting  on  a  peti- 
tion signed  by  eighty-eight  citizens  and  taxpayers,  including  one  judge 
of  the  same  court  of  which  defendant  is  a  member,  abd  thiity  repu- 
table members  of  the  New  Orleans  bar. 

The  petition  charges  that  the  defendant  **  has  been  guilty  of  non- 
feasance and  of  malfeasance  in  office,  of  favoritism  and  oppression  in 
office,  and  gross  misconduct,  and  that  he  is  incompetent  for  the  duties 
of  his  office  and  should  be  removed." 

These  charges  are  supported  by  eight  distinct  specifications. 

The  first  specification,  enlarged  as  it  is  by  the  elaborate  answer  of 
respondent  and  by  the  reception  of  evidence  without  objection,  involves 
the  judicial  conduct  of  respondent  in  a  certain  cause  pending  in  his 
court  under  the  title  of  the  succession  of  Nicholas  Quiazzaro.  The 
following  is  a  history  of  the  proceedings  in  the  case: 

Nicholas  Quiazzaro  died  in  September,  1868,  leaving  a  considerable 
estate,  a  widow  in  community,  two  living  minor  children  and  another 
who  was  born  after  his  death. 

The  succession  was  opened  in  the  tlien  Second  District  Court.  The 
widow  was  appointed  and  qualified  as  tutrix  of  her  minor  children,  and 
an  under-tutor  was  appointed.  The  succession,  however,  was  admin- 
istered by  an  administrator,  who  was  duly  discharged  in  June,  1870, 
when  he  handed  over  to  the  tutrix  tlie  residue  of  the  estate,  consisting 
of  $17,715.17  in  cash,  and  about  $6,000  in  promissory  notes. 

Under  the  law^  of  this  State,  the  tutrix,  as  surviving  widow  in  com- 
munity, was  the  owner  of  one  half  the  estate  and  the  usufructuary  of 
the  remaining  half  belonging  to  her  children  And  in  so  far  as  the 
estate  consisted  of  money,  her  usufruct  made  her  the  owner  of  the 
whole,  subject  to  the  dutj^  of  accounting  to  her  children  at  the  termi- 
nation of  the  usufruct.  The  minor's  rights  were  also  secured  by  a 
general  mortgage  on  all  the  immovable  property  of  the  tutrix. 

We  have  no  further  concern  with  the  case  until  December  28,  1880, 
when  the  cause  had  passed  into  the  division  of  the  Civil  District  Court, 
presided  over  by  respondent,  and  when  two  of  the  heirs  had  reached 
the  age  of  majority  and  only  one  remained  a  minor,  to  wit :  Arsene  A. 
Quiazzaro.  We  exti'act  from  defendant's  answer  his  account  of  the 
proceedings  then  had : 

**0n  December  28,  1880,  the  tutrix  presented  another  petition, 
averring  her  ownership  of  the  two  lots  of  ground  in  this  city,  which 
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had  been  bought  since  her  appointment  as  tutrix,  her  indebtedness  to 
her  children,  the  large  tax  eucambrance  on  these  properties,  their  un- 
profitableness as  a  source  of  revenue,  the  advisability  of  selling  the 
same,  and  asking  for  the  appointment  of  experts  to  appraise  the  prop- 
erty, and  for  the  convocation  of  a  family  meeting  to  advise  about  the 
rights  of  the  minor.  On  December  29th,  respondent  entered  the  proper 
order  on  this  petition,  appointing  experts  and  convoking  the  family 
meeting.  On  December  30,  1880,  the  deliberations  of  the  family 
meeting  held  that  day,  approved  by  the  undertutor,  appraising  the 
property  at  $3000,  and  advising  the  sale  at  public  auction  for  one-half 
<i)  cash,  and  the  other  half  at  one  year's  credit,  were  presented  to  re- 
spondent, and  by  him  homologated.  No  adjudication  having  been 
made  under  this  order,  the  tutrix,  on  Febrnary  8, 1881,  file^  her  peti- 
tion stating  her  indebtedness  to  her  children,  and  her  desire  to  settle 
with  them  ;  that  she  was  utterly  destitute  of  means,  except  the  twQ 
properties  above  mentioned,  which  were  a  burden  rather  than  a  source 
of  revenue,  they  being  out  of  repair,  and  seldom  rented  on  that  ac- 
count, and  encumbered  with  taxes  to  such  an  extent  that  they  were 
about  to  be  sacrificed  at  sheriflTs  sale ;  that  she  had  caused  them 
to  be  offered  at  public  sale,  but  that  she  could  not  sell  them  unless 
authorized  to  sell  them  free  of  the  minor's  mortgage.  She  prayed  for 
convocation  of  family  meeting  to  authorize  erasure  of  minor's  mortgage 
in  case  of  sale,  and  to  leceive  funds  of  minor  realized  from  sale,  to  be 
reinvested  by  her.  On  February  12, 1881,  respondent  endorsed  on  said 
petition  an  order  convoking  a  family  meeting.  The  family  meeting 
was  held  the  same  day.  Two  days  afterwards,  on  Febiuary  14th,  the 
tutrix  filed  the  proces  verbal  of  this  family  meeting,  recommending  the 
erasure  of  said  minor's  mortgage  in  case  of  sale,  accompanied  by  a  pe- 
tition asking  the  homologation  of  the  same,  and  for  authority  to  erase 
the  minor's  mortgage." 

Before  acting  on  this  petition  the  judge  very  properly  considered 
that  it  was  his  duty  to  examine  into  matters  in  order  to  determine 
whether  the  reception  and  investment  of  any  funds  resulting  to  the 
minor  could  be  safely  trusted  to  the  tutrix,  whose  usufruct  had  been 
terminated  by  a  second  marriage,  or  whether  he  should  himself  super- 
vise their  control  and  investment.    To  that  end,  he  says:  ^ 

"  That  respondent  accordingly,  thereupon,  on  the  23d  day  of  Febru- 
ary, 1881,  appointed  Joseph  Garidel,  Esq.,  one  of  the  experienced  dep- 
uty clerks  of  the  court,  as  expert,  to  inquire  and  report  to  the  court 
the  amount  of  taxes  and  charges  due  on  the  properties  aforesaid.  Ho 
also  instructed  said  Garidel  to  examine  and  report  upon  the  manage.- 
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meiit  of  tlip.  estiite,  and  to  whom  the  net  proceeds  of  the  property  should 
go—  to  the  major  heirs  or  to  the  minors.  RespoDdeiit  also  had  the  testi- 
mony of  Garidel,  and  of  Ren  Onorato,  anctioneer,  taken  as  to  the  value 
of  the  property  and  as  to  whetlier  tlie  taxes  and  penalties  could  be  paid 
at  a  discount. 

"  On  April  5th,,  1881,  Garidei  presented  his  report,  showing  privileged 
tAxes  and  charges  against  the  estate  amounting  to  $2,317.65,  setting 
forth  the  mismanagement  of  the  estate,  and  reporting  against  the  claims 
of  the  majors  to  participate  in  the  net  proc^^eds,  if  any^  of  tJie  sale  of  the 
property, 

''  Thereupon,  respondent  entered  the  following  order  upon  the  above 
mentioned  petition  of  February  Ist,.  1881 : 

''  It  is  ordered,  adjudged  and  decreed  that  the  proces  verbal  of  the 
12th  of  February,  1881 ,  be  homologated  and  approved,  and  the  recorder 
of  mortgages  directed  to  erase  and  cancel  tlie  general  mortgage  in  favor 
of  Arsene  Adelaide  Quiazzaro,  in  so  far  as  the  same  affects  or  operates- 
upon  the  property  described  in  the  petition  and  proces  verbal  of  the 
date  aforesaid. 

**  It  is  further  ordered,  a^udged  and  decreed  that  the  property  de- 
scribed as  aforesaid  be  sold  for  cash,  by  Ben  Onorato,  auctioneer,  to 
the  highest  bidder,  after  usual  advertisements  prescribed  by  law. 

"  It  is  further  adjudged  and  decreed  that  a  proces  verbal  of  the  sale 
be  filed  in  court,  and  the  pnce  realized  from  said  sale  be  deposited  in 
the  judicial  depository,  there  to  await  the  order  of  the  court  for  the 
payment  of  taxes  and  charges,  upon  J^e  court's  approval. 

'<It  is  further  ordered,  adjudged  and  decreed  that  Henry  Bier  be 
authorized  to  settle  the  taxes  due  on  said  property;  first  filing  a  state- 
ment at  wiiat  rates  said  taxes  can  be  settled,  and  subject  to  the  court's 
approval. 

"It  is  further  ordered,  adjudged  and  decreed  that  any  surplus  re- 
maining from  the  amount  realized  from  said  sale,  after  payment  of  the 
taxes,  charges  and  costs  due  by  said  property,  np  to  the  amount  of  the 
general  mortgage,  in  favor  of  Arsene  A,  Quiszaro,  be  invested  in  State 
registered  bonds,  under  Act  of  1857  and  Article  348  of  the  Civil  Code^ 

"And  it  is  further  ordered  that  a  fee  of  fifty  dollars  be  taxed  in  favor 
of  Jos.  Garidei,  as  costs.'' 

We  are  compelled  to  say  that,  in  referring  to  an  expert  the  question 
"  to  whom  the  net  proceeds  of  the  property  should  go,  to  the  m^jor 
heirs  or  to  tlie  minor;"  in  accepting  and  acting  upon  his  report 
'*  against  the  claims  of  the  major  heirs  to  participate  in  the  net  pro- 
ceeds, if  any,  of  the  sale  of  the  property  ; "  and  in  entering,  in  effect,. 
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a  jadgroent  divestiog  the  major  heirs  of  their  iotere&t  and  appropri- 
ating the  whole  to  the  minor,  withoat  any  notice  to,  or  hearing  of, 
said  majors,  the  judge  exercised  powers  utterly  foreign  to  the  judicial 
office  as  constituted  under  the  laws  of  Louisiana.  The  powers  con- 
fided to  masters  in  chancery  and  judicial  referees  under  the  systems 
prevailing  in  some  other  States  do  not  exist,  to  tlie  same  extent,  in 
Louisiana.  Except  in  the  case  of  arbitrators,  who  can  only  he  ap- 
pointed by  consent  of  all  parties,  experts  are  appointed  only  for  the 
purpose  of  stating  intricate  accounts,  or  furnishing  the  judge  with 
information  as  to  facts,  never  to  ascertain  or  report  legal  con  elusion  a 
from  such  facts.    C.  P.  Arts.  441  to  462. 

We  must  say,  however,  that  we  find,  neither  in  the  order  of  the 
court  nor  in  the  report  of  the  expert,  any  reference  of  such  question 
to  the  expert  or  report  thereon  by  him  ;  and  if  such  reference  and  re- 
port  were  made,  as  stated  by  respondent,  they  must  have  been  in  oral 
form. 

It  is  very  certain  that  the  judgment  of  the  court  directing  the  entire 
residue  of  the  proceeds  of  the  sale  to  be  devoted  to  the  satisfiiiotion  of 
the  minor's  mortgage,  to  the  exclusion  of  the  major  heirs,  was  ezpartet 
noil  and  void,  and  rendered  without  any  authority  of  law,  and  that  it 
is  supported  by  no  fact  or  reason  apparent  on  the  record.  This  act 
bad  an  important  sequence,  which  will  be  hereafter  alluded  to. 

The  judge  proceeds  in  his  answer  as  follows : 

'^  Under  this  decree  the  proi>erty  was  sold,  realising  the  sum  of 
$2025 ;  the  money  was  deposited  by  the  auctioneer  to.  his  credit  in  the 
Branch  Depository  of  the  State  National  Bank,  the  authorized  depos- 
itoiy  of  the  Conrt;  the  widow,  on  her  petition,  was  authorized  to  sign 
deeds  of  sale;  the  tax  liens  were,  on  her  petition,  transferred  t^  the 
fund  in  Court ;  the  State  tax  collector  was  ordered  to  strike  oif  the 
illegal  penalties  and  interest ;  and  orders  were  from  time  to  time  en- 
tered, directing  the  payment  of  taxes,  costs,  fees  and  charges.'* 

The  funds  having  thus  reached  the  judicial  depositorvt  it  is  impoi- 
tant  to  examine  the  provision  of  the  law  and  of  the  rules  of  the  Civil 
District  Court,  with  reference  to  the  handling  of  such  funds. 

Art.  133  of  the  Constitution  declares  :  '*  Tlie  Civil  District  Court  for 
the  parish  of  Orleans  shall  select  a  solvent  incorporated  bank  of  the 
city  of  New  Orleans  as  a  judicial  depository.  Therein,  shall  be  de- 
posited all  moneys,  notes,  bonds  and  securities  (except  ouch  notes  or 
documents  as  may  be  filed  with  suits,  or  in  evidence,  which  shall  be 
kept  by  the  clerk  of  court)  so  soon  as  the  same  shall  come  into  the 
hands  of  any  sheriff  or  clerk  of  court;    such  deposits  shall  be  re- 
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movable,  in  whole  or  in  part,  only  npon  order  of  Court.  The  officer 
making  sach  deposits  shall  make  immediate  and  written  return  to  the 
court  of  the  date  and  particulars  thereof,  to  be  tiled  in  the  cause  in 
which  the  matter  is  pending,  under  penalties  to  be  prescribed  by  law.'' 

The  rules  of  the  Civil  District  Court  (rule  24),  contain  the  following 
provision  : 

"  The Bank  of  the  city  of  New  Orleans  is  selected  as  the 

judicial  depository,  under  Article  133  of  the  Constitution,  and  Act  No. 
33  of  1880. 

2.  All  moneys,  bonds,  notes,  etc.,  coming  into  the  hands  of  any 
clerk,  sheriff,  liquidator,  receiver,  syndic,  commissioner,  administrator, 
curator,  executor,  tutor,  auctioneer,  notary  or  other  officer  of  court, 
under  any  order  or  process  of  court,  or  arising  from  the  sale  or  admin- 
istration of  any  property  under  control  of  court,  or  from  any  party  to 
a  suit,  unless  the  order  or  judgment  of  court  under  which  the  same  is 
realized  direct  the  same  to  be  otherwise  deposited  or  disposed  of,  shall 
be  deposited  in  said  judicial  depository,  in  the  name  and  to  the  credit 
of  the  court  and  such  officer,  and  due  and  immediate  return  thereof 
shall  be  made  to  the  court  and  filed  in  the  cause. 

3.  Drafts  or  orderg  on  the  bank  for  the  payment  of  money  or  de- 
livery of  })roperty,  shall  be  made  to  the  order  of  the  person  entitled 
thereto  J  or  his  attorney  duly  autJionjgedf  and.  shall  specify  in  what  par- 
ticular suit,  or  on  what  account  the  money  or  property  is  to  be  paid 
out  or  delivered. 

4.  Such  orders  or  drafts  shall  be  drawn  by  the  officer,  pursuant  to 
an  order  of  the  judge  of  the  division  having  control  of  Uie  cause, 
wherein  the  property  or  money  has  been  received. 

5.  JVb  order,  unless  by  consent,  shall  he  granted,  except  on  regular 
notice  or  order  to  show  cause  duly  served  on  the  attorneys  of  all  parties 
who  have  appeared  therein. 

6.  No  order  shall  be  granted,  based  upon  consent,  unless  such  con- 
sent be  reduced  to  writing,  signed  by  all  parties  and  filed  in  the  cause. 

These  rules  of  the  Civil  District  Court  were  adopted  by  all  the  five 
judges  thereof  acting  as  one  body,  and  rule  29  provided  :  "  The  rules 
shall  not  be  altered  or  amended  except  by  the  vote  of  a  majority  of 
the  judges."  It  is  not  claimed  that  rule  24  had  ever  been  changed. 
It  was,  therefore,  of  bindiug  force  and  effect  upon  the  judge,  and  hav- 
ing been  a  participant  in  its  confection  and  adoption,  he  could  not 
plead  ignorance  thereof. 

The  important  and  salutary  objects  of  tlie  Constitutional  pr«)vision 
liud  of  the  rule  are  evidently  to  destroy  the  possibility  of  the  diver- 
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«ion  or  miscarriage  of  any  fniids  subject  to  judicial  control  by  tlia 
following  provisions: 

Ist.  AH  such  funds,  of  whatever  character,  are  required  to  be  de- 
posited, as  soon  as  realized,  in  the  judicial  depository  and  tlie  per- 
formance of  this  duty  is  secured  by  requiring  an  immediate  return  of 
«nch  deposit  to  the  court,  failure  to  make  which  is,  by  Act  33  of  1880, 
made  a  criminal  misdemeanor,  punishable  by  fine  and  imprisonment. 

2d.  Once  in  the  judicial  depository,  such  funds  cannot  be  withdrawn, 
except  upon  an  order  or  draft  made  payable  directly  to  the  order  of  the 
person  entitled  to  receive  it,  and  specifying  on  what  account  the  pay- 
ment is  made,  pursuant  to  an  order  of  the  court  which^  necessarily,  in 
order  to  enable  the  ofiBcer  to  comply  with  the  rule,  should  specify  the 
person  and  the  account. 

3d.  In  order  to  protect  parties  interested  and  the  court  itself  from 
Improvident  orders  granted  on  ex  parte  representations,  the  rule  for- 
bids the  granting  of  such  orders,  unless  by  consent,  without  regular 
notice  or  order  to  show  cause,  served  on  the  attorneys  of  all  parties. 

4th.  Even  consent  orders  are  forbidden  unless  the  consent  be  in 
writing,  duly  signed,  and  filed  m  the  cause. 

From  the  moment  that  these  funds  reached  the  judicial  depository, 
the  course  of  the  judge  is  marked  by  a  conspicuous  disregard  of  every 
.provision  of  the  foregoing  rule,  as  well  as  of  all  sound  principles  of 
-judicial  conduct. 

He  has  utterly  ignored  the  existence  of  the  tutrix,  the  under-tntor, 
the  major  heirs  and  the  attorney  of  the  tutrix,  and  has  acted  precisely 
as  if  the  law  constituted  him  personally  the  sole  administrator  of  the 
minor's  estate,  without  responsibility  to  anybody  but  himself. 

He  appoints  various  experts,  fixes  their  fees  and  orders  their  pay- 
ment, to  an  aggregate  amount  of  one  hundred  and  fifty  dollars,  without 
application  by,  or  notice  to,  anybody. 

He  settles  the  fees  and  expenses  allowed  to  the  attorney  of  the  tutrix 
to  the  amount  of  $181.80,  and  directs  their  payment  by  ex  parte  orders 
without  any  application  therefor  on  the  part  of  the  tutrix,  so  far  as  the 
record  shows,  and  without  notice. 

In  like  manner,  various  other  costs,  charges  and  expenses,  besides 
taxes,  are  allowed  and  paid. 

All  formalities  of  contradictory  proceeding,  of  filing  account,  of  giv- 
ing notice  thereof  by  publication  and  otherwise,  of  legal  delays  for 
oppositiozi  thereto  and  for  final  judgments  of  homologation,  are  entirely 
dispensed  with. 

Where  is  the  legal  authority  for  such  proceedings f     None  is  referred 
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t-o  and  none  exists.  No  precedent  is  produced ;  and,  althongli  the  judge- 
declares  that  he  has  pursued  a  like  ^'course  in  other  cases  with  bene- 
ficial results,"  not  even  a  precedent  of  his  own  court  is  referred  to;  and 
the  allegation,  if  true,  would  ceitaiuly  not  support  or  mitigate  the  ille- 
gality of  the  proceedings. 

In  the  disbursement  of  these  funds,  he  has  violated  the  rules  of  the 
court  by  granting  orders  without  written  consent,  and  without  notice- 
or  order  to  show  cause. 

He  has  further  paralyzed  the  protective  operation  of  the  rules  by 
interposing  between  the  person  entitled  to  receive  the  money  and  to- 
whose  order  alone  the  checks  should  be  payable,  irresponsible  agents 
of  his  own  6ele<;tion,  who  diaw  the  money  and  ore  intrusted  with  the 
duty  of  conveying  it  to  the  party  entitled.  Thus  the  very  danger  which 
the  rule  was  intended  to  avert  is  incurred  and  aggravated ;  and  funds^ 
which  even  bonded  public  officers  are  not  trusted  to  take  or  hold  in 
their  possession,  are  passed  into  tlie  possession  of  individuals  having 
no  title  to  thero  and  furnishing  no  security  for  their  faithful  custody 
and  appropriation.  *■ 

If  the  funds  of  this  estate  have  been  misappropriated  and  lost  under 
such  proceedings,  whose  fault  is  itt 

Let  us  now  examine  a  few  of  the  most  important  of  these  orders,  to 
exhibit  more  clearly  the  manner  in  which  this  business  was  transacted^ 

On  September  16th,  1881,  the  foUo^^ing  order  is  entered  on  tlie  min- 
utes: 

**  Let  the  Judicial  Depository  be  and  it  is  hereby  ordei-ed.to  pay  out 
of  the  funds  of  this  estate  the  sum  of  $396.85,  the  same  to  l>e  applied 
to  the  payment  of  State  taxes  and  of  F.  A.  Luminais  for  services  ren- 
dered herein  under  the  appointment  of  the  court,  viz: 

To  State  taxes $386  35 

To  F.  A.  Luminais 10  00 


$396  J^o"- 
It  is  obvious  that  the  only  person  entitled  to  receive  payment  of  the 
State  taxes  was  the  State  tax  collector,  and  the  order  should  have  di- 
rected the  payment  to  be  made  on  check  to  his  order.  If  this  had  been 
done,  there  could  have  been  no  risk  of  loss.  Hut  it  is  admitted  that 
the  judge  entrusted  to  his  minute  clerk  the  direct  collection  of  the 
money  paid  undei  this  order,  and  tlie  duty  of  paying  therewith  the 
State  taxes.  What  was  the  result  t  Although  the  clerk  collected  the 
money  on  September  16,  1881,  it  is  shown  tiiat  the  taxes  were  not  paid 
until  November  3  following.    No  care  was  taken  by  the  judge  to  see 
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to  the  performance  of  the  duty  confided  by  him  to  his  agent,  by  re- 
quiring the  return  or  exliibition  of  the  tax  receipts.  And,  in  fact,  the 
entire  sum  narrowly  escaped  loss  ;  for  it  appears  that  the  clerk,  after 
getting  the  money,  went  on  a  spree  and  lost  or  gambled  it  awa3%  and 
was  only  able  to  replace  it  later  through  the  kind  offices  of  a  friend^ 
who,  after  full  confession  of  his  fault,  lent  him  the  sum  on  pledge 
of  his  future  salary,  from  which  source,  be  it  Miid,  the  loan  was  duly 
repaid. 

On  Februar^^  10,  1882,  the  following  order  appears  duly  entered  on 
the  minutes  of  the  court. 

*'  On  account  presented  for  taxes  due  on  the  property  sold  in  the 
8ucci»86ion  of  Nicholas  Quiazzaro  and  still  unpaid,  it  is  ordered  tliat 
the  same,  amounting  to  $147  26  be  paid  by  B.  Onorato,  administrator, 

and  charged  to  the  succession.^' 

Onorato  paid  this  money,  to  whom  is  not  apparent. 

Although  the  conduct  of  the  judge  in  this  succession  had  been  the 
subject  of  investigation  by  two  grand  juries,  and  although  the  entries 
upon  the  minutes  had  been  all  the  time  open  to  scmtiny,  the 
genoineness  of  this  order  was  never  di^pnted  by  the  judge,  and  even 
in  his  answer  in  this  cause  no  such  dispute  is  presented,  bat,  on  the 
contrary,  the  orders  generally  are  referred  to  and  admitted.  But^ 
after  the  cause  was  at  issue,  investigation  disclosed  the  fact  that  no 
such  taxes  were  dae  or  had  ever  been  paid.  And,  thereupon,  the  de- 
fendant is  driven  to  tlie  necessity  of  disputing  the  correctness  of  the 
minntes  of  his  own  court,  of  denying  tliat  he  ever  issued  such  an 
order,  and  of  charging  that  it  was  forged  and  fraudulently  entered 
npon  the  minutes  of  the  court  by  his  then  minute  clerk,  who  is  now 
dead.  This  may  be  true.  I  will  not  say  even  that  1  believe  it  to  be 
untrue.  But,  surely,  under  the  most  charitable  construction,  it  is  a 
desperate  predicament  for  a  judge  to  be  placed  in,  when,  in  defense 
of  his  own  character,  it  is  necessary  tor  him  to  falsify  the  minutes  of 
liis  own  court,  and  to  fasten  upon  a  dead  man  the  guilt  of  such  a  crinie^ 
with  no  evidence  to  support  the  charge  except  his  own,  which  cannot 
be  contradicted. 

Charity  for  the  living  and  for  the  dead  closes  my  mouth  against  the 
expression  of  an  opinion  on  this  subject,  when  it  is  not,  in  liiy  judg- 
ment, necessary  to  the  decision  of  this  case. 

One  thing  is  certain:  the  money  was  paid  on  the  order;  the  money 
has  been  made  away  with,  and  is  lost  to  the  estate.  Whose  ever  the 
frime,  the  possibility  of  its  commission  and  the  consequent  loss,  are 
directlv  attributable  to  tlie  fault  of  defendant. 
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But  for  his  habit  of  granting  orders  in  this  illegal  form  and  of  dele- 
gating to  his  subordinates  the  duty  of  collecting  them,  the  thought  of 
attempting  such  a  fraud  would  never  have  suggested  itself  to  any  one. 

We  come  now  to  the  winding  up  of  this  extraordinary  administration. 

On  February  10th,  1882,  an  order  was  entered  on  the  minutes, 
^*  that  B.  Onorato,  administrator,  do  render  an  account  of  the  balance 
of  funds  in  his  hands  belonging  to  the  succession  of  Nicholas  Quiaz- 
zaro/'  The  genuineness  of  this  order  is  expressly  admitted  in  defend- 
ant's answer  herein,  with  this  statement,  that  **  this  order  was  not 
complied  with,  possibly  because  it  does  not  seem  to  have  been  served 
on  him.'' 

The  peculiarity  of  this  order  and  the  foregoing  one,  in  styling  Ono- 
rato (who  received  and  disbursed  these  funds  simply  in  the  capacity  of 
auctioneer  who  sold  the  property)  administrator,  does  not  appear  to 
liave  struck  the  mind  of  the  defendant  until  the  necessity  arose,  as 
above  indicated,  of  destroying  the  genuineness  of  the  first  order, 
when  this  feature  is  seized  upon  as  a  reason  why  respondent  could  not 
Jiave  framed  either  of  said  orders,  because  he  could  never  have  styled 
Onorato  administrator,  although  in  one  former  order  drawn,  however, 
by  an  attorney,  the  same  style  was  used,  and  although  the  books  of 
the  judicial  depository  show  that  the  account  stood  in  the  name  of 
''  B.  Onorato,  administrator,"  and  although  the  only  extant  check  of 
Onorato  is  signed  "  B.  Onorato,  administrator." 

On  March  3,  1882,  the  following  order  was  entered  on  the  minutes: 

'^  More  than  six  months  having  elapsed  since  the  sale  of  the  property 
in  the  above  succession,  and  no  opposition  to  the  distribution  of  the  same 
having  been  made,  and  no  one  claiming  any  interest  in  the  proceeds  of  said 
property  other  than  the  minor  Quiazzaro,  it  is  ordered  that  the  pro- 
ceeds of  said  property  belonging  to  the  succession  of  Quiazzaro,  be  in- 
vested in  State  consols,  or  bonds,  of  the  State,  known  as  '  Baby  bonds,' 
4ind  that  said  bonds  be  registered  by  the  Auditor  of  the  StAte  under 
Art.  348  of  the  Civil  Code." 

The  recitals  of  absence  of  opposition  to  the  distribution  and  of  no 
one's  claiming  an  interest  in  the  proceeds,  attbrd  a  sufficiently  slender 
support  for  this  final  order,  when  it  is  considered  that  the  whole  pro- 
ceedings of  distributions  had  been,  not  ex  parte  (for  that  suggests  at 
least  one  party),  but  without  any  party  at  all,  and  with 'no  pretence  of 
notice  in  any  form. 

However,  the  order  was  made,  and  a  certified  copy  of  it  having  been 
supplied,  the  judge  sent  for  one  Charles  E.  Sel,  a  subordinate  deputy 
in  the  record  department  of  the  Civil  District  Court,  handed  him  said 
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copy,  and  directed  him  to  go  to  Mr.  Onorato,  get  an  order  for  the 
money,  collect  it  and  bring  it  to  him. 

It  indicates  the  utter  carelessness  of  the  judge  in  such  important 
matters  that  he  should  have  supposed  that  Onorato  would  have  paid 
out  money  on  an  order  framed  as  tliis  one,  not  even  directing  anj'  such 
payment  to  be  made  either  by  him  or  by  the  judicial  depository.  Of 
course  Onorato  refused  to  pa3',  and  Sel  returned  to  the  judge  and  re- 
ported the  refusal  with  the  reason  given  that  the  order  did  not  specify 
any  person  whom  he  was  to  pay.  Thereupon  the  judge  interpolated 
in  the  certified  copy,  with  his  own  hand,  the  words  *'and  that  said 
B.  Onorato  be  ordered  to  pay  the  same  over,  to  make  said  investment.'^ 

This  addition  'vvas  never  entered  on  the  minutes,  and  the  certificate 
under  the  seal  of  the  court  that  it  was  a  true  copy  from  the  minutes 
was  thus  converted  into  a  falsehood. 

With  the  order  thus  amended,  Sel  returned  to  Onorato,  received  from 
him  a  check  payable  to  bearer,  with  the  order  of  court  attached,  for  the 
sum  of  $291.54,  collected  the  money,  returned  and  handed  the  money 
to  the  judge,  who  received  it  into  his  own  hands.  Although  he  had 
not  advised  himself  of  the  state  of  Onorato's  account,  and  although  his 
order  did  not  specify  the  balance  due,  he  did  not  count  the  nioney,  but, 
as  he  states  and  as  stated  by  Marks,  another  witness,  he  sent  for  his 
minute  clerk,  handed  him  the  money,  with  instructions  to  go  to  Henry 
Bier,  a  broker  of  this  city  with  whom  defendant  had  already  airanged 
to  buy  the  bonds  without  commission,  and  invest  in  "  liaby  Bonds." 

This  was  on  Friday,  March  3d,  after  business  hours;  the  next  day 
was  Saturday,  March  4th,  a  legal  holiday;  the  next  was  Sunday;  and 
BO  Bier  was  not  seen  until  Monday,  March  6th,  when  it  appears  that 
an  investment  was  made  in  "  Baby  Bonds,"  but  only  of  the  sum  of 
$199.65,  and  the  difference  of  $91.89  had  disappeared  and  has  never 
been  traced. 

Let  any  one  read  the  article  of  the  Constitution  and  the  fourteenth 
mle  of  the  Civil  District  Court,  and  imagine  any  contingency  in  which 
this  money  could,  during  this  period,  havo  been  lawfully  out  cf  the 
judicial  depository,  and  lirst,  in  the  hands  of  Sel,  then  in  the  hands  of 
the  judge,  then  in  the  hands  of  a  minute  clerk.  Wliat  necessity  was 
there  for  such  proceedings  Y  How  easy  and  natural  it  would  have 
been  to  have  complied  with  the  law  by  ordering  the  payment  to  be 
made  in  a  check  to  the  order  of  Bier,  on  delivery  of  the  bonds  Y 

Hence,  if  loss  occnrred,  whose  was  the  fault  f 

The  defendant,  in  his  answer,  says : 

''At  the  next  session  of  the  court  on  Monday,  March  6,  1882,  re- 


174  SUPIiEME  COURT  OF  LOUISIANA. 

State  ex  rel.  Attorney  Creneral  vs.  Lazanin. 

spoDdent  asked  Lurainaift  about  the  bonds  aforesaid,  and  was  informed 
tbat  Bier  still  bad  tbera,  and  tbat  be  was  too  busy  to  go  up  tbat  day 
and  get  tbeui. 

"On  tbe  following  day  lie  made  tbe  same  inquiry,  and  received  sub- 
stantially tbe  same  response  ;  and  thereupon^  respondent  again  sent 
for  the  said  Charles  E.  Sel  and  directed  him  to  go  up  to  the  office  of 
said  Bier  and  get  the  said  bonds.  That  said  Sel  went  to  the  office  of 
Henry  Bier,  received  from  him  a  package  of  '^baby  bonds,"  and  deliv- 
ered them  to  respondent." 

I  will  not  enter  into  the  painful  conflict  of  testimon\'  which  here 
ensues  between  tlie  testimony  of  Sel  and  that  of  the  judge,  because, 
in  my  view  of  the  case,  it  is  not  essential  to  the  decision  of  the  cause. 
Sel  brouglit  the  bonds  in  a  package,  with  a  memorandum  attached 
showing  the  number  of  the  bonds  and  the  amount  invested,  viz : 
^199.65,  which  he  says  he  read  and  observed  the  difference  between 
the  amount  and  the  sum  he  had  collected  on  the  order.  But  this  differ- 
ence did  not  attract  the  attention  of  the  judge,  who,  as  he  states,  did 
not  know  the  amount  of  the  monej'  which  had  been  collected  and 
lianded  to  iiim.  lie  states  that  he  handed  the  bonds  to  the  minute 
clerk  with  instructions  to  paraph  them  with  an  endorsement  to  this 
effect : 

^  No.  842, 

*-SuccKS.siox  OF  N.  C^riAZZARO.     Civil  District  Court, 

f    Parish  of  Orleans. 

"  This  bond  is  the  property  of  the  minor,  Arsene  Adelaide  Quia/zaro, 
purchased  by  virtue  of  a  decree  rendered  in  this  succession,  and  is  not 
transferable,  unless  by  virtue  of  a  decree  authorizing  the  same; "  and 
then  *'  to  sign  and  seal  the  same  with  tlie  seal  of  the  court,  and  wlien 
so  written  upon,  signed  and  sealed,  to  deliver  the  same  to  tlie  counsel 
for  the  tutrix,  who,  from  the  time  of  tbe  sale  of  the  property  in  Jnue, 
1881,  had  besieged  respondent  with  requests  to  direct  the  payment  of 
the  fund  in  court  to  the  tutrix.'' 

This  direction  is  in  conflict  with  the  plain  requirements  of  Art.  348 
of  the  Civil  Code,  which  requires  that,  in  case  of  such  investments  of 
minors'  funds,  the  bonds  shall  be  registered  in  the  office  of  the  Auditor 
of  the  State  in  the  manner  specifically  directed. 

The  excuse  given  for  this  departure  from  the  law,  is  the  impression 
of  the  judge  that  the  Auditor  would  charge  $3  for  the  registry  of  each 
bond,  and  that,  the  bonds  being  only  for  $5  each,  this  would  consume 
their  value  -,  but  it  is  clear  under  the  law  that  the  Auditor  has  no  right 
to  charge  for  such  registry,  and  it  does  not  appear  that  it  is  tbe  prac- 
tice to  do  so. 
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Thifi  is  the  last  that  has  ever  been  heard  of  these  bonds;  and 
althoagh  only  ten  days  afterward,  the  judge  discharged  his  minute 
-clerk  for  intemperance  and  neglect  of  duty,  it  does  not  appear  that  he 
-ever  concerned  himself  about  the  question  whether  his  directions  had 
been  complied  witli. 

The  minutes  and  the  record  of  the  case  contain  no  trace  of  any  of 
-these  proceedings  touching  the  money  and  the  bonds  after  the  order  of 
March  3, 1882. 

The  minute  clerk  is  dead;  Lemon nier,  the  counsel  of  the  tutrix,  is 
^ead;  the  records  of  the  court  are  silent;  and  the  defendant's  account 
of  his  conduct  in  reference  to  the  money  and  the  bonds  admitted  to 
liave  passed  into  liis  manual  possession,  is  established  only  by  oral  tes- 
timony of  himself,  corroborated  in  some  points  by  Marks  and  Doran, 
but  contradicted,  in  very  important  particulars,  by  Sel. 

I  do  not  deem  it  necessary  to  dwell  upon  this  conflict  of  evidence,  or 
to  draw  inferences  which  must  be  unfavorable  to  the  veracity  either  of 
^lefendant  or  of  Sel,  who  testified  in  his  death -chamber,  and  who,  since 
the  trial  of  this  case,  has  gone  to  give  liis  account  before  a  Tribunal 
in  finitely  higher  than  any  earthly  one. 

No  further  proceedings  were  had  in  the  cause  until  April,  1886,  after 
the  lapse  of  four  years.  ' 

It  appears,  however,  that,  in  the  meantime,  Mr.  Soubit,  the  husband 
of  one  of  the  major  heirs  of  Quiazzaro,  had  made  some  inquiries  into 
tlie  matter  and  ha4l  called  on  the  judge  in  person  to  inquire  what  had 
become  of  the  money  of  the  estate;  but  the  judge  dismissed  him  with 
-the  statement  that  the  major  heirs  had  no  concern  in  the  matter,  or 
words  to  that  eft'ect ;  thus  carrying  out  his  ex  parte  decree  of  April  5th, 
1881,  already  commented  on. 

Soubit  employed  a  lawyer,  who,  after  examining  the  record  and  as- 
certaining the  position  of  affairs,  advised  him  that  the  assertion  of  the 
rights  of  the  major  heirs  would  be  troublesome  and  expensive,  and  that 
the  amount  involved  did  not  justify  his  undertaking  the  case.  Soubit 
jiIbo  consulted  other  attorneys,  who  did  nothing. 

And  so  matters  rested  until  April,  1886,  when  the  minor,  Arsene  A. 
<juiazzarO;  having  been  fully  emancipated,  employed .  counsel  to  look 
After  her  rights. 

The  record  of  the  Quiazzaro  case  was  now  lost  and,  after  the  most 
<liligeut  search,  could  not  be  found.  Counsel  could  get  no  information 
except  what  was  contained  in  the  minuter  of  the  court. 

On  April  29th,  1886,  the  following  rule  to  show  cause  was  filed  and 
made  returnable  Friday,  May  7,  1886 : 
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i  No.  824. 

"  SuccKSSiON  OF  N.  QuiAZZAKO.        Civil  District  Court  for  Parish 

f      of  OrleatiH,  Division  "E." 

'*  Rule  on  administrator  filed  April  29,  1886. 

"  On  motion  of  A.  Brieugne  and  Sambola  &  Ducros,  of  counsel  for 
Miss  Arsene  Adelaide  Quiazzaro,  now  duly  dispensed  from  the  legal 
age  of  majority. 

"  It  is  ordered  by  the  Court,  tliat  Ben  Onorato,  acting  administrator 
of  the  aforesaid  succession  and  depository  of  its  funds,  do  show  cause 
on  Friday,  the  7tli  of  May,  1886,  at  11  o'clock  a.  m.,  why  he  should  not 
pay  her  in  cash,  her  orphan^s  homestead  of  one  thousand  dollars,  or 
else  deliver  or  cause  to  be  delivered  to  her,  in  lieu  of  the  cash,  State 
bonds,  known  as  Baby  bonds,  for  the  like  total  amount,  duly  registered 
and  made  non-negotiable  according  to  law,  into  which  said  homestead 
was  to  be  invested,  in  pursuance  of  an  order  of  his  honorable  court  by 
the  said  B.  Onorato,  from  whoir  mover  has  never  been  able  to  have  a. 
Satisfactory  account  of  his  acts  and  doings  in  the  premises,  and  who 
was  in  law  and  in  duty  bouud  to  cause  said  investment  to  be  made/' 

The  extraordinary  cliaracter  of  this  rule  is  freely  commented  on  by 
counsel,  but  we  tliink  it  is  easily  accounted  for.*  Why  should  the 
minor*8  counsel  not  have  stipposed  that  Onorato  was  adminintratoi- 
when  they  found  him  so  characterized  in  three  orders  on  the  minutes? 
And,  since  the  minutes  furnished  no  suggestion  of  any  other  reason 
why  the  judge  should  have  allotted  the  whole  residue  of  tlie  estate  to 
the  minor  to  the  exclusion  of  the  major  heirs,  the  error  of  assuming 
that  it  must  have  been,  in  some  way,  a  recognition  of  the  homest>ead 
right,  was  not  inexcusable.  And,  inasmuch  as  the  minutes  do  not 
show  the  amount  ordered  invested  in  ^'  Baby  bonds,''  tlie  claim  of 
$1000  was  not  unreasonable. 

The  judge  says  that  all  memory  of  the  transactions  had  passed  en- 
tirely from  his  memory.  Onorato  was  equally  oblivious,  and  could 
find  none  of  the  orders  or  checks  on  which  he  had  disbursed  the 
money,  except  the  last  check  for  $291  54,  and  that  was  payable  to 
bearer,  and  he  had  no  recollection  to  whom  it  had  been  delivered. 

Onorato  carried  the  rule  to  his  counsel  and  was  explaining  his  situa- 
tion, when  Charles  £.  Sel,  who  at  that  time  occupied  a  desk  as  a  notary 
in  the  counsel's  office*,  overhearing  the  conversation,  interrupted  it  and 
infoimed  them  that  ho  was  the  person  who  got  that  check,  and  then 
told  all  about  the  transaction. 

It  does  not  appear,  however,  that  Onorato  communicated  these  facts 
either  to  the  counsel  of  the  minor  or  to  the  judge,  until  May  28th.    The 
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rale,  in  the  meantime,  hod  been  thrice  continued  for  varions  reasons, 
when,  on  May  28th,  it  was  fixed  aod  continued  for  the  fourth  time  to 
the  4th  of  June,  upon  the  objection  of  Onorato^s  counsel  to  go  to  trial 
without  the  record.  As  the  minor's  counsel  was  leaving  the  court  he 
met  Onorato,  who  then  conveyed  to  him  the  information  received  from 
i^el,  to  the  effect  that  he  had  collected  the  money  and  received  the 
bonds  and  handed  both  to  the  judge  in  person.  Thereupon  the  counsel 
returned  into  court  and  informed  the  judge  of  what  Onorato  had  said. 

This,  for  the  first  time^  seems  to  have  occasioned  a  flash  of  recollec- 
tion in  the  mind  of  the  jadge.  He  then  sent  for  Sel  and  possessed  him  - 
self  of  the  facts,  as  he  has  detailed  them  in  his  answer. 

He  thus  became  aware  that  his  administration  had  resulted  in  the 
loss  of  the  last  remnant  of  the  minor's  estate,  and  that  Onorato,  who 
had  acted  in  strict  obedience  to  his  orders,  was  now  being  prosecuted, 
before  hm,  to  make  good  this  loss. 

That  he  should  ever  have  sat  again  in  the  cause,  for  any  purpose,  1 
must  pronounce  utterly  improper  and  unjustifiable.  Whatever  may 
have  been  his  coniAdence  in  the  correctness  of  his  own  conduct,  and 
whatever  his  opinion  on  the  question  of  his  own  legal  or  moral  respon- 
sibility to  ihe  minor,  the  question  raised  by  the  rule  was  as  to  Onorato's 
legal  responsibility ;  and  it  is  clear,  beyond  dispute,  that  if  Onorato  whh 
legally  responsible  to  make  good  this  loss,  the  judge  wns  morally,  if 
not  legally,  bound  to  hold  Onorato  harmless.  , 

On  the  4th  of  June,  before  the  rule  was  called  for  trial,  he  called  tlio 
counsel  for  the  minor  into  his  private  office,  and  there  held  a  long  in- 
terview with  them  in  which  ho  narrated  and  justified  his  conduct  in 
the  premises,  invited  their  opinion  as  to  whether  he  was  morally  or 
legally  responsible  for  the  loss,  and  received  from  them  the  plainest 
intimation  that  they  so  considered  him.  Nevertheless,  he  acted  in  the 
case  by  continuing  the  rule  until  June  11,  when  he  stated  that  Mr.  Bier 
would  be  in  court. 

The  11th  of  June  came,  but  Mr.  Bier  was  not  there.  The  judge 
called  the  rale,  and  on  objections,  the  nature  and  validity  of  which 
are,  in  my  view,  immaterial,  against  the  strenuous  protest  of  the 
minor's  counsel,  he  ordered  the  rule  continued  indefinitely.  And  so 
matters  stood  until  the  adjourament  of  the  then  session  of  the  court. 
-  The  conduct  of  the  judge  now  became  the  subject  of  public  gossip 
aud  scandal. 

The  matter  was  under  investigation  of  two  grand  juries  of  the 
parish  and,  though  no  indictment  was  found,  the  second  grand  jury,  in 
ifs  pulilislied  report,  censured  the  official  conduct  of  the  judge. 
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Matters  finally  cnl  mi  Dated  in  the  bringing  of  tliis  siiit. 

The  trial  was  remarkable  for  the  length  of  time  consumed,  for  tli(« 
large  amoant  of  evidence  taken,  for  the  contradictions  in  the  testi- 
mony, for  the  variety  and  n amber  of  circumstances  wliich  favored 
different  theories  of  the  facts,  for  the  array  of  distinguished  counsel 
appearing  on  either  side  and  for  the  eloquence  and  ingenuity  of  the 
arguments.  One  listening  to  these  arguments,  so  far  as  the  Quiazzaro 
rase  is  concerned,  would  have  supposed  that  the  main,  if  not  the  only, 
issue  was  the  guilt  or  innocence  of  the  defendant  of  the  crime  or  em- 
bezzltng  and  converting  to  his  own  use  the  funds  and  property  of  the 
estate.  The  most  ingenious  and  plausible  theories  of  the  facts  and 
circumstances  of  the  case  were  presented  by  opposing  counsel  on  the 
one  side  inconsistent  with  his  innocence,  on  the  other  precluding  the 
pof.sibi1ity  of  his  guilt.  His  enemies  will  readily  accept  tlie  tii-st ;  ii<i* 
friends,  the  last  j  the  indifferent  will  be  divided. 

I  do  not  find  it  necessary'  to  decide  that  question,  but  I  give  the  de- 
fendant the  benefit  of  the  statement,  that  if  the  success  of  the  Staters 
case  depended  on  proof  of  embezzlement  by  the  judge,  I  should  vote 
for  his  acquittal.  If  the  Constitution  had  meant  that  judges  were  re- 
movable only  for  "  crimes  and  misdemeanors,"  Art.  196  of  the  Con- 
stitution would  have  stopped  with  those  words,  snd  would  not  have 
enumerated  the  other  nine  distinct  causes  of  removal,  including  "mal- 
feasance in  office "  and  "gross  misconduct.'^  In  the  use  of  thes:^ 
terms  it  obviously  referred  to  acts  which  were  not  "  crimes  or  misde- 
meanors." It  does  not  declare  that  any  judge  who  shall  be  convicted 
of  "  malfeasance  in  office  "  or  "  gross  misconduct "  shall  be  removed;- 
but  it  clearly  means  that  such  offenses  may  be  proper  causes  for  re- 
moval, and  it  throws  upon  this  court  the  grave  responsibility  of  deter- 
mining what  kinds  aud  degrees  of  malfeasance  or  misconduct  should 
incur  the  penalty. 

In  discharging  this  duty,  we  must  pay  due  regard  to  the  nature  of 
judicial  duties,  and  to  the  broad  shield  of  protection  which  is  extended 
over  the  errors  of  judges  in  the  exercise  of  their  juii^diction  ;  but  we 
must,  at  the  same  time,  be  mindful  of  the  dignity  of  the  office  and  .of 
the  deep  interest  which  the  public  has  in  the  prot»er  administration  of 
justice,  and  in  having  judges  whoso  conduct  occasions  no  just  cause 
for  reproach  or  for  loss  of  confidence  in  their  integrity  and  reasonable 
discretion. 

By  **  mal feasance,"'  under  all  definitions,  is  meant  the  doing  of  things 
which  one  ought  not  to  do,  or  the  doing  of  illegal  act^. 

Set*  Webster,  Worcester,   Abbott,  Bouvier,     The  recital   we  have 
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given  of  the  proceedings  in  the  Qaiazzaro  case  exhibits  a  long  trail  of 
illegal  acts,  in  clear  violation  of  law  and  of  the  rules  of  his  own 
court,  and  in  excess  of  any  jurisdiction  conferred  by  law  on  any  court 
in  this  State.  Jurisdiction  is  defined  to  be  the  function  of  judging 
causes  wherein  rights  are  disputed ;  the  power  of  hearing  and  deter- 
mining a  cause.  Wells  on  Jurisdiction  of  Courts,  p.  1  ;  U.  S.  vs.  Arre- 
dondo,  6  Peters,  709. 

The  jurisdiction  which  the  judge  had  over  the  matters  involved  in 
the  case  entitled  the  succession  of  Quiazzaro,  gave  liim  authority  to 
determine  all  questions  which  might  be  presented  to  him  for  decision 
by  the  pai ties  thereto;  but  it  gave  him  no  authority  to  assume  the 
personal  administration  of  the  estate,  to  enter  judgments  and  grant 
orders  without  notice  and  of  his  own  motion,  to  expend  moneys,  to 
handle  funds  and  to  commit  them,  for  any  purpose,  into  the  hands  of 
mere  ministerial  officers  of  his  court. 

If  the  law  had  committed  to  him  such  functions  they  would  have 
been  ministerial,  and  not  properly  judicial  functions. 

The  case  is  made  worse  by  the  reckless  carelessness  with  which  the 
functions  were  discharged  and  by  his  disregard  of  the  niles  of  his 
own  court  in  the  methods  adopted. 

The  result  of  this  malfeasance  has  been  the  entire  Nhs  of  the  estates 
of  the  administration  of  which  he  thus  took  charge.  The  auctioneer, 
who  acted  strictly  under  his  orders  in  disbursing  the  proceeds  of  the 
property  sold,  is  sued  to  make  good  the  loss. 

The  circumstances  surrounding  the  loss  of  the  funds  have  been  of  a 
character  to  subject  the  judge  to  grave  suspicions  of  his  integrity,  and 
have  led  to  investigation  by  grand  juries.  The  scandal  has  been  such 
that  one  of  his  fellow-judges,  and  thirty  reputable  members  of  the  bar* 
who  practice  before  his  court,  have  felt  justified  in  joining  in  the  peti- 
tion for  his  removal.  The  Attorney  General  of  the  State,  who  is  an 
involuntary  actor  in  the  proceeding,  after  hearing  all  the  evidenC'C  in 
the  case,  has  felt  authorized  to  address  the  court  and  argue  in  favor  of 
his  removal. 

If  malfeasance  of  this  kind,  attended  with  such  results,  does  not 
support  the  action  for  renioval  of  the  judge,  what  malfeasance,  short 
of  proven  crime,  would  support  it  t  Would  any  citizens  hereaftet  feel 
justified  in  initiating  an  action  for  removal  of  a  judge  for  any  mal- 
fensiince  not  criminal,  if  the  present  demand  were  rejected?  Would 
any  court  of  impeachment,  who  respected  the  opinions  of  this  tribunal, 
feel  authorized  to  convict  any  judge  or  other  officer  for  any  malfeas- 
stiu'c  ill  office  ? 
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Would  we  not,  in  effect,  be  obliterating  from  the  Constitution  the 
offense  of  lualfeasaDce  in  office  as  a  ground  for  either  irapeaclirnent  or 
removal  by  this  Court  t 

To  anyone  who  will  calmly  reflect  upon  the  facts  of  this  case,  it 
must  plainly  appear  that  the  only  doubt  as  to  its  proper  disposition 
arises  from  the  simple  fact  that  the  officer  involved  is  a  judge. 

If  any  other  officer  in  the  State  were  subject  to  removal  by  judicial 
process  for  malfeasance  in  office  and  gross  misconduct,  and  were 
proven  guilty  of  such  clear  violations  of  law  and  of  the  rules  of  his 
own  office  adopted  by  himself,  resulting  in  such  injury  to  others  and  in 
such  imputations  upon  his  official  integrity,  few  would  doubt  the  judg- 
ment of  the  court.  So  any  administrator,  executor,  syndic  or  other 
judicial  officer,  charged  with  functions  similar  to  those  assumed  hy  this 
defendant,  who  had  been  convicted  of  like  offenses  would,  unhesitat- 
ingly, be  removed. 

But  the  law,  in  the  exercise  of  a  wise  policy,  has  hedged  around 
judges  of  courts  with  peculiar  immunities. 

The  Supreme  Court  of  the  United  States  holds  this  language  in  re- 
gard to  the  subject  of  judicial  liability : 

*^  It  is  a  general  principle,  of  the  highest  importance  to  the  proper 
administration  of  justice,  that  a  judicial  officer  in  exercising  the  author- 
ity vested  in  him  shall  be  free  to  act  upon  his  own  convictions,  w^ithout 
apprehension  of  personal  consequences  to  himself.  Liability  to  answer 
to  every  one  who  might  feel  himself  aggrieved  by  the  action  of  the 
judge  would  be  inconsistent  with  the  exercise  of  this  freedom  and  would 
destroy  that  independence  without  which  no  judiciary  can  be  either 
respectable  or  useful.  As  observed  by  a  distinguished  English  judge, 
it  would  establish  the  weakness  of  judicial  authority  in  a  degrading 
responsibility.  The  pnnciple,  therefore,  which  exempts  judges  of 
courts  of  superior  or  general  authority  from  liability  in  a  civil  action 
for  acts  done  by  them  in  the  exercise  of  their  judicial  functions,  obtains 
in  all  countries.  Nor  can  this  exemption  of  the  judges  from  civil  lia- 
bility be  affected  by  the  motives  with  which  their  judicial  acts  are  per- 
formed. The  purity  of  their  motives  cannot  in  this  way  be  the  subject 
of  judicial  inquiry.  *  ♦  •  Controversies  involving  not  merely 
great  pecuniary  interests,  but  the  liberty  and  character  of  the  parties, 
and  consequently  exciting  the  deepest  feeling,  are  being  constantly 
determined  in  the  courts.  When  the  controversy  involves  questions 
affecting  large  anioinits  of  property,  or  relates  to  a  matter  of  general 
public  concern,  or  touchef*  the  interests  of  numerous  parties,  the  disap- 
pointment occasioned  by  an  adverse  decision  often  tinds  v<'nt  in  impu- 
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tations  of  this  character;  and,  from  the  impeifectiona  of  human  oatare, 
this  lA  hardly  a  sabject of  wonder.  If  civil  actions  could  be  maintained 
in  such  cases  against  the  jndge  because  the  losing  party  should  see  fit 
to  allege  in  his  complaint  that  the  acts  of  the  judge  were  done  with  par- 
tiality or  malicioosly  or  cormptly,  the  protection  essential  t-o  indepen- 
dence wonld  be  entirely  swept  away.  Few  persons  sufficiently  irritated 
to  institute  an  action  against  a  judge  for  his  judicial  acts  would  hesitate 
to  ascribe  any  character  to  the  acts  which  would  be  essential  to  the 
inaint'enance  of  the  action."    Bradley  vs.  Fisher,  13  Wall.  347. 

Jndge  Cooley  after  elaborating,  with  his  usual  perspicacity,  the  rea- 
sons underlying  this  doctrine,  and  after  showing  that  the  only  authority 
to  whom  the  judge  owes  an  account  of  his  conduct  is  the  State,  con- 
cludes as  follows: 

''Whenever,  therefore,  the  State  confers  judicial  powers  upon  an 
individual,  it  confers  them  with  full  immunity  from  private  suits.  In 
effect,  the  State  says  to  the  officer  that  these  duties  are  confided  to  his 
judgment;  that  he  is  to  exercise  his  judgment  fully,  freely  and  without 
favor,  and  he  may  exercise  it  without  fear;  that  the  duties  concern  indi- 
viduals, but  they  concern  more  especially  the  welfare  of  tlie  State  and 
the  peace  and  happiness. of  society;  that,  if  he  fail  in  a  faithful  dis- 
charge of  them,  he  shall  be  called  to  account  as  a  criminal;  but  that 
iu  Older  that  he  may  not  be  annoyed,  disturbed  and  impeded  in  the 
performance  of  these  high  functions,  a  dissatisfied  individual  shall  not 
be  suffered  to  call  in  question  his  official  action  in  a  suit  for  damages. 
This  is  what  the  State,  speaking  by  the  mouth  of  the  common  law, 
sayft  to  the  judicial  officer."    Cooley  on  Torts,  p.  408. 

Such  is  the  law  of  this  State,  as  of  all  other  well-ordered  countries. 

Prior  to  the  adoption  of  the  present  Constitution,  with  the  exception 
of  liability  to  removal  by  an  address  of  two-thirds  of  all  the  members 
of  both  houses  of  the  General  Assembly,  judges  could  be  impeached 
only  for  '*  crimes  and  misdemeanors."    Constitution  1868,  Art.  81. 

Thus,  except  for  ^'crimes  and  misdemeanors,"  judges,  in  the  exercise 
of  their  official  functions  within  their  jurisdiction,  were  responsible 
t4i  no  earthly  tribunal.  Hence,  no  doubt,  arise  the  theory  and  assump- 
tion upon  which  this  case  has  been  mainly  defended,  and  the  impres- 
sion shared,  perhaps,  by  the  public,  that  the  State,  in  order  to  main- 
tHin  the  demand  for  the  removal  of  the  judge,  must  establish,  beyond 
a  reasonable  doubt,  his  guilt  of  a  crime  or  misdemeanor. 

Such  theories  and  impressions  have  no  foundation  under  the  provis- 
ions of  the  present  Constitution,  on  which  this  suit  is  based. 

The  framers  of  that  instrument,  prompted,  no  doubt,  by  then  re- 
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cent  experience,  cleterinined  that  the  reHpongibility  of  judges  could 
not  be  safely  left  confined  within  such  narrow  limits.  They,  therefore, 
to ''crimes  and  misdemeanors,''  added  various  other  causes  for  re- 
moval, including  malfeasance,  non-feasance  and  gross  misconduct^ 
and  they  confided  to  this  tribunal  the  discretion  of  determining  what 
acts  of  that  character  would  support  a  judgment  of  removal.  In  so 
doing,  they  doubtless  supposed  that,  as  judges  ourselves,  we  would 
extend  due  protection  to  tlie  rights,  privileges  and  immunities  of  other 
judges;  that  wc  would  jealously  guard  them  against  the  malice  of 
disappointed  litigants,  and  the  base  suspicions  of  censorious  scandal- 
mongers,  who,  out  of  the  corruption  of  their  own  natures,  are  prone 
to  soil  tho  purity  of  the  most  blameless  with  the  slime  of  their  foul 
imputations ;  and  that  we  would  cover  their  errors  with  that  mantle  of 
charity  of  which  we  ourselves  deeply  feel  the  need. 

But,  at  the  same  time,  it  was  certainly  and  confidently  expected  that 
we  should  carry,  ''  full  high  advanced,''  the  standard  of  judicial  dig* 
nity,  honor  and  propriety ;  that  we  should  exact  of  judges,  in  the  con- 
trol and  disposition  of  funds  confided  to  their  judicial  superintendence, 
a  reasonable  compliance  with  those  rules  of  law  and  of  their  own  courts 
which  are  provided  to  protect  the  interests  of  all  parties  concerned 
against  improvident  dispositions  and  to  secure  the  funds  themselves 
from  embezzlement  and  loss;  and  that,  in  such  matters,  as  in  all 
others,  they  should  pursue  a  line  of  conduct  so  clearly  void  of  oftense 
and  so  distinctly  stamped  upon  the  record,  that  their  dealings  with 
such  funds,  in  case  of  loss,  should  not  expose  their  integrity  to  suspi- 
cion, and  be  remitted  for  their  vindication  to  conjectural  inferencea 
from  contradictory  testimony  and  to  theories  based  on  circumstantial 
evidence  which  support  the  innocence  of  the  judge  only  by  assaulting 
the  integrity  of  his  agent,  who  is  dead,  to  whom  he  entrusted  these 
funds  without  the  slightest  authority  of  law  and  who,  if  guilty,  could 
only  have  accomplished  the  crime  thiough  the  grossest  carelessness  of 
defendant.  , 

If  defendant  be  civilly  responsible  to  make  good  the  loss  occasioned 
to  the  minor,  it  could  only  be  by  reason  of  his  having  acted  in  such 
entire  absence  of  jurisdiction  as  would  emphasize  the  malfeasance  and 
misconduct. 

If  he  be  not  responsible,  then  so  much  greater  is  the  necessity  for 
enforcing  against  such  malfeasance  the  only  penalty  provided  by  law. 

Under  a  profound  sense  of  my  duty,  under  the  Constitution,  to  the 
petitioners,  to  the  State,  to  the  people,  and  to  the  judiciary,  I  am  com- 
pelled to  write  what  are  to  me  ''a  few  of  the  unpleasant'st  words  that 
ever  blotted  paper,"  when  I  annonnce  that  I  concur  in  the  decree  of 
the  court. 
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Dissenting  Opinion. 

Waikins,  J.  At  the  request,  and  upon  the  information  of  fifty  citi- 
zens and  taxpayers,  tin's  suit  was  brought  against  respondent,  for  his 
amotion,  and  removal  from  office,  in  pursuance  of  the  provisions  of  Ar- 
ticles 196  and  200  of  the  Constitution,  on  the  grounds  that  he  <'  has 
been  guilty  of  nonfeasance  and  of  malfeasance  iu  office,  favoritstti 
and  oppression  in  office,  and  gross  misconduct,  and  that  he  is  incom- 
petent for  the  duties  of  his  office,  and  should  be  removed  from  office," 
etc. 

I. 
The  question  presented  at  the  threshold  of  the  controversy  is : 
Wiiat  is  the  character  of  this  proceeding  f    Is  it  a  criminal,  civil  or 
political  one  ? 

Sec.  4  Art.  2  of  the  U.  S.  Constitution  declares :  ^'The  President,  Vice 
President  and  all  civil  officers  of  the  United  States  shall  be  removed 
from  office,  on  impeachment,  and  conviction  of  treason,  brit>ery  or 
other  high  crimes  and  misdemeanors. 

Article  196  of  the  Constitution  provides:  "The  Governor,  Lieuten- 
ant Governor,  Secretary  of  State,  Auditor,  Treasurer,  Attorney  General, 
Superintendent  of  Public  Education  and  the  judges  of  all  the  courts  of 
record  in  this  State  shall  be  liable  to  impeachment  for  high  crimes  and 
uiisilemeanors,  for  nonfeasance  or  malfeasance  inoffice,  for  incompetency, 
for  i'orruption,  favoritism,  extortion  or  oppression  in  office  ;  or  for  gross 
misconduct  or  habitual  drunkenness.^' 

Article  200  provides  that  "  for  any  of  the  causes  specified  in  Article 
196,  judges  of  the  Court  of  Appeals,  of  the  district  courts  throughout 
the  State,  and  of  the  city  courts  of  the  parish  of  Orleans,  may  be  re- 
movedfrom  office  by  a  judgment  of  the  Supreme  Court  of  this  State," 
etc.;  but  such  judgment  shall  not,  as  in  case  of  impeachment,  have 
the  effect  of  disqualifying  the  respondent  for  office. 
No  prior  Constitution  designated  the  impeachable  offenses  eo  nomine. 
Bv  the  quoted  provisions  of  our  Constitution,  this  Court  is  given 
concurrent,,  original  jurisdiction,  with  the  Senate,  of  impeachable 
fiffvuses  and  misdemeanors  committed  by  those  officers  enumerated  in 
Article  200.  Either  impeachment  or  suit  is  a  constitutional  mode  of 
removing  constitutional  officers  from  office. 

The  provisions  of  the  State  and  Federal  Constitutions  are,  essen- 
tially, the  same.  The  former  is  more  specific  as  to  what  are  impeach- 
able crimes  and  misdemeanors.  The  constitutional  power  of  this  Court 
is  exactly  commensurate  with  that  of  the  Senate.  For  whatever 
offenses  the  former  may  adjudge  tlie  latter  may  convict.     The  evidence 
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to  be  adduced  before  each  i«  the  same.  The  prooeedioga  in  each  tri- 
bunal  are  of  the  same  character.  The  suit  and  impeachment  mnst  be 
grounded  upon  the  commission  of  some  high  crime  or  misdemeanor 
enumerated,  or  upon  some  gross  misconduct  ot  habitual  drunkenness. 

In  relator's  brief,  p.  2,  we  find  the  following,  viz :  '<  The  question 
presented  here  is,  as  to  the  issue,  whether  or  not  your  Honors  have 
jurisdiction  of  acts  committed  by  the  defendant  prior  to  his  present 
term  of  office.  We  alluded,  in  the  oral  argument,  to  the  principle 
thaX  the  courts,  in  such  matters  as  the  present,  were  bound  by  the  pre- 
cedents in  impeachment  trials.  •  »  •  •  The  rules  appliauble  to  im- 
peachable offenses  are  the  same  as  those  cognizable  by  judicial Jribwnals,'" 
The  italics  are  ours.    See  also  p.  7,  a  similar  paragrapli. 

Mr.  Evarts,  for  respondent,  on  the  Johnscm  impeachment  trial,  said : 
^ '  You  must  have  the  crime  definite,  under  the  law  and  Constitution  : 
and,  even  then,  it  is  not  impeachable,  unless  you  aiiect  it  with  some  of 
the  public,  general  and  important  qualities  that  are  indicated  in  the 
definition  of  the  learned  managers.''    P.  286,  vol.  2. 

Senator  Johnson,  in  his  official  opinion,  said:  *^  That  Ihe  term  crimes 
and  misdemeanors,  in  the  quoted  clause,  mean  legal  crimes  and  mis- 
demeanors, is  further  obvious,  from  the  provisions  contained  in  the 
third  section  of  the  first  article  of  the  Constitution,  that,  notwithstand^ 
ing  the  judgment  in  the  impeachment,  the  party  is  liable  to  indict- 
ment, trial,  judgment  and  punishment  according  to  law.  This  proves 
that  an  officer  can  only  be  impeached  for  acto  for  which  he  is  Uable  to 
criminal  prosecution. 

"  Whatever  acts,  therefore,  could  not  be  criminally  pi*oseeuted 
under  the  general  law,  cannot  be  ground  for  impeachment." 

On  the  impeachment  trial  of  Lord  Melville,  in  1806,  the  opinion  of 
the  judges  was  required  by  the  House  of  Lords,  as  to  whether  the 
charges  against  the  respondent,  of  ah  improper  withdrawal  and  use 
of  funds  entrusted  to  his  care,  as  treasurer  of  the  navy,  were  high 
crimen  and  misdemeanors  within  the  law  of  England,  and  their  an- 
swer was  that  they  were  not  high  crimes  and  misdemeanors. 

Johnson's  trial,  vol.  3,  p.  51 : 

Mr.  Nelson,  for  the  respondent,  argued  that,  in  order  to  ascertain 
*^  what  are  impeachable  crimes  and  misdemeanors,  it  is  necessary  to 
go  to  the  common  law  for  the  definition  ;  and  when  you  go  to  the  comr 
moil  law  for  the  definition,  nothing  is  impeachable,  in  this  country, 
within  the  meaning  of  the  Constitution,  except  a  crime  or  misdemeanor, 
known  as  such  at  the  time  the  Constitution  was  adopted."  2  vol.,  p. 
143. 
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Mr.  Groesbeck  said :  '^  What  is  the  issae  before  yon  t  Allow  roe  to 
say,  it  is  uot  a  q^iestion  whether  this  or  that  thing  were  done.  Yoa  are 
not  here  to  try  a  mere  act.  By  the  very  terms  of  the  Constitation,  you 
can  only  try,  iii  this  tribunal,  erime.  Let  us  repeat  t^^e  jurisdiction — 
^  treason,  bribery  or  other  tngh  crimes  and  misdemeanors.'  The  jurit" 
diction  is  $hitt  wifktn  that  language,  and  the  issue  that  this  Court  can  try 
is  onfy  an  issue  of  erime  or  no  erime. 

"Wliat  is  crime t 

^'  In  every  grade  of  it,  senators,  there  must  be  unlawful  purpose  and 
intentian.  When  these  are  wanting  there  cannot  be  crime.  There 
must  be  behind  the  act  the  unlawful  purpose  prompting  its  commission, 
otherwise  there  can  be  no  crime."    Vol.  2,  p.  192. 

Mr.  Evarts  concurred  in  the  views  expressed  by  Mr.  Groesbeck,  and 
in  support  of  them  quoted  the  opinion  delivered  by  Lord  Chancellor 
Thurlow  on  the  trial  of  Warwn  Hastings : 

*^  My  lords,  with  respect  to  the  laws  and  usage  of  Parliament,  I 
utterly  disclaim  all  knowledge  of  such  laws.    It  has  no  existence. 

**  True  it  is,  in  times  of  despotism  and  popular  fury,  when  to  impeach 
an  individual  was  to  crush  him  by  the  strong  arm  of  power,  of  tamult, 
or  of  violence,  the  laws  and  usage  of  Parliament  were  quoted  in  order 
to  justify  tlie  mast  iniquitous  and  atrocious  acts.  But  in  these  days  of 
light  and  constitutional  government,  I  trust  that  no  man  will  be  tried 
except  by  the  laws  of  the  land ;  a  system  admirably  calculated  to  pro- 
tect innocence  and  to  punish  crime.    •    *    • 

*'  I  trust  your  lordships  will  not  depart  from  recogniced  established 
laws  of  the  land. 

"The  ConimouK  may  impeach,  but  your  lordships  are  to  try  the 
cause ;  and  tlie  same  rules  of  evidence ;  the  same  legal  forms  which 
obtain  in  the  courts  below  will,  I  am  confident,  be  observed  in  this  as- 
sembly."   2  Vol.,  pp.  269  to  277. 

Mr.  Bnchnuan,  chairman  of  the  managers  on  the  trial  of  Judge  Peck, 
said :  "Official  misbehavior,  therefore,  in  a  judge,  is  a  forfeiture  of  bin 
office ;  but,  when  we  say  this,  we  have  advanced  only  a  small  distance . 
Another  question  meets  us :  What  is  a  misdemeanor  in  office  f  In  answer 
to  this  question,  and  without  pretending  t-o  furnish  a  definition,  I  freely 
admit  we  are  bound  to  prove  that  the  respondent  has  violated  the  Con- 
stitution and  the  known  law  of  the  land. 

"This,  I  think,  was  the  principle  fairly  deduced  from  all  the  argu- 
ments on  the  trial  of  Judge  Chase  and  from  the  votes  of  the  Senate  on 
the  articles  of  impeacliment  against  him."  Peck's  trial,  p.  427  j  John- 
son's trial,  Vol.  2,  p.  287. 


Iii6  SUPKKME  COUKT  OF  LOUISIANA. 


State  ex  rel   Attorney  vieuernl  vs.  Lazania. 

In  Iiig  Cominentariefi  on  the  Cont>titution,  Mr.  Jastice  Story  say^: 
''The  doctrine,  indeed,  would  be  traly  alarming ,  tliat  the  common 
law  did  not  regulate  and  control  the  powers  and  duties  of  the  oourt  of 
impeachment, 

''  What  would,  otherwise,  become  of  the  rules  of  evidence,  the  legal 
notions  of  crimes,  and  the  application  of  principles  of  public  or  munic- 
ipal  jarisprudence,  in  the  charges  against  the  accused  t 

*'  It  would  be  a  most  extraordinary  anomaly,  that  while  every  citizen 
of  every  State,  originally  composing  the  Union,  would  be  entitled  to  the 
common  law,  as  his  birthright,  and  at  once  his  protection  and  his  guide, 
as  a  citizen  of  the  Union,  he  would  be  subjected  to  no  law,  to  no  prin- 
dple,  to  no  rules  of  evidence, 

^  It  is  the  boast  of  English  jurisprudence — and  without  it  the  power 
of  impeachment  would  be  an  intolerable  grievance — that,  in  trials  by  im- 
peachment, the  law  differs  not  in  essentials,  for  criminal  prosecutions  be- 
fore the  inferior  courts. 

''The  same  rules  of  evidence,  the  same  notions  of  crimes  and  pun- 
ishments, prevail."    Sec.  798. 

Again :  "  It  seems  to  be  the  settled  doctiine  of  the  high  court  of 
impeachment  that,  though  the  common  law  cannot  be  a  foundation  of 
a  jurisdiction  not  given  by  the  Constitution  and  laws,  that  jurisdiction 
attaches,  and  is  to  be  exercised  according  to  the  rules  of  the  common 
law  :  and  that,  what  are,  and .  what  are  not,  high  crimes  and  misde- 
meanors, is  to  be  ascertained  by  n  recurrence  to  the  great  basis  of 
American  jurisprudence."     Sec.  799. 

Mr.  Justice  Blackstone  says :  "  A  crime  or  misdemeanor  is  an  act 
committed  or  omitted,  in  violation  of  a  public  law,  either  forbidding  or 
commanding  it."    4  Black,  p.  5. 

"  In  the  English  law,  misdemeanor  is  generally  used  in  contradis- 
tinction to  felony ;  and  misdemeanors  comprehend  all  indictable 
offenses  which  do  not  amount  to  felony,  as  peijury,  battery,  libel, 
conspiracy,"  etc.  *  •  ♦  ♦  "  The  word  '  crime '  has  no  technical 
meaning  in  the  law  of  England.  It  seems,  when  it  has  reference  to 
positive  law,  to  comprehend  those  acts  which  subject  the  offender  to 
punishment. 

"  When  the  words  '  high  crimes  and  misdemeanors  ^  are  used  in 
prosecution  by  impeachment,  the  words  '  high  crimes '  have  no  definite 
signification,  but  are  merely  used  to  give  greater  solemnity  to  the 
charge."    4  Black,  p.  5,  and  note. 

This  concordance  of  authority  and  precedent  establishes  conclusively 
that  the  terms  "high  crimes  and  misdemeanors,"  employed  in  the 
Federal  as  well  as  the  State  Constitutions,  indicate  legal  crimes  and 
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miftdenieanorH ;  and  that  an  officer  can  only  be  impeached,  or  BQit  be 
brought  against  him,  for  amotion,  for  acts  for  which  he  is  liable  to 
eriminal  protfeeuHony  nnder  the  principles  of  the  common  or  statute 
law. 

It  farther  establishes  that  an  officer  cannot  be  tried  in  an  impeach- 
ment tribtinnl  for  acttj  bnt  only  for  crimes.  That  the  ^'jurisdiction  is 
shnt  within  ^  the  language  of  the  Constitution.  That  in  every  grade 
of  crime  there  must  be  unlawful  purpose  and  intention  prompting  its 
commission.  When  these  are  wanting  there  can  be  no  impeachable 
crime  or  misdemeanor. 

It  further  establishes  that  in  impeachment  trials,  the  same  rules  of 
evidence,  the  same  legal  forms,  prevail  as  in  other  courts  of  the  land; 
and  that  the  respondent  may  claim  the  benefit  of  the  rule  in  criminal 
cases  that  he  may  only  be  convicted,  when  the  evidence  makes  the  case 
clear,  beyond  a  reasonable  doubt. 

It  further  establishes  that  misdemeanors  in  office  are  the  violations 
of  some  kiiou  n  law  of  the  land,  and  that  in  trials  therefor,  by  impeach- 
ment, the  law  differs  not  in  essentials  from  criminal  prosecntionet  before 
tho  courts,  and  the  same  notions  of  crimes  and  punishments  obtain 
therein.  That  the  remedy  and  redress  thereof,  by  impeachment,  must 
be  exclusively  ascertained  and  exercised  in  conformity  with  these  laws, 
which  lie  at  the  foundation  of  American  jurisprudence. 

This  collation  of  authority  and  precedent  was  rendered  imperative, 
by  reason  of  there  being  no  adjudicated  case,  to  which  we  have  been 
referred  or  that  could,  after  diligent  research,  be  found. 

For  the  first  time  since  the  organization  of  the  State  government| 
this  Court  was  given,  by  the  Constitution  of  1879,  jurisdiction  of  such 
a  proceeding  as  this;  and  this  case  is  the  first  one  that  has  been  insti 
tuted  under  it. 

II. 

The  next  important  question  to  be  determined  is:  What  are  non- 
feasance and  malfeasance  in  office  f  What  are  corruption,  favoritism, 
extortion  and  oppression  in  office? 

We  will  treat  of  "  gross  misconduct "  in  a  separate  paragraph. 

A  statute  of  this  State  declares  that  ''  all  crimes,  offenses  and  mis- 
demeanors shall  be  taken,  intended  and  construed,  according  to  and 
in  conformity  with,  the  common  law  of  England.^'  Another  statute 
declares  that  any  oppression,  or  extortion  in  office,  is  punishable  ;  and 
that  any  one  guilty  of  a  misdemeanor  in  office,  shall  suffer  fine  or  im- 
prisonment.    R.  8.  97(),  868,  869. 

To  ascertain  what  are  the  constituent  elements  of  misdemeanor,  ex- 
tortion and  malfeasance  in  office,  the  criminal  law  must  be  consulted. 
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For  t]ie  same  manner  and  character  of  evidence  mast  be  adduced  as 
before  the  courts  of  ordinary  criminal  juriacUetion ;  and  that  this  court, 
Bitting  on  the  trial  of  a  auit  for  the  amotion  of  a  ci  vi\  officer,  jurisdic- 
tion of  which  is  given  thereto,  by  the  same  constitutional  provision t, 
which  confer  upon  the  State  Senate  jurisdiction  of  impeachment  trials, 
against  same  officer,  must  be  governed  thereby  also. 

Dr.  Wharton,  in  the  ninth  edition  of  his  criminal  law,  announces 
the  following  principles : 

*^  It  is  a  misdemeanor  at  common  law  for  a  public  officer,  in  the  ex- 
ercise, or  under  the  color  of  exercising,  the  duties  of  his  office,  to 
<ibtL8€ any  discretionary  power  with  which  he  is  invested  by  law,  fram 
an  improper  inoUve,^^    Sec.  1572. 

'' In  an  indictment  against  an  officer  of  justice,  for  corrupt  misbe- 
havior, it  is  necessary  that  the  act,  imputed  as  misbehavior,  be  dis- 
tinctly and  substantially  charged  to  have  been  done  with  knowingly 
corrupt,  partial,  inalicious  and  improper  motives,  though  there  are  no 
technical  words  required,  in  which  the  charge  of  corruption  and 
knowledge  shall  be  made.*'    Sec.  1573. 

*'  Malice,  corruption,  or  evil  intent,  when  essential  to  the  case,  may 
be  inferred,  as  presumptions  of  fact  from  the  evidence."    Sec.  1590. 

In  Mr.  Bishop's  recent  edition  of  his  work  on  Criminal  Procedure,  we 
find  the  following  precepts  laid  down: 

**  In  general,  corruption,  in  some  form  of  words,  ought  to  be  averred. 

It  is  believed  to  be  always  necessary  in  indictments  at  common  law. 

,It  is  commonly,  if  not  always,  so  under  statutes,"  etc.     Vol.  2,  sec.  834. 

''The  question  of  malice  is  for  the  jury.  A  sufficient  presumption 
of  it  may  arise  from  a  wrong  act,  intentionally  done.  But  a  mistake  of 
law,  especially  in  a  judicial  officer,  is  inadequate  proof  of  corruption.'^ 
Vol.  2,  sec.  836}  2  Bishop's  Crim.  Law,  sees.  966,  977. 

''One  serving  in  a  judicial,  or  other  capacity,  in  which  he  is  required 
to  exercise  a  judgment  of  his  own,  is  not  punishable  for  a  mere  error 
therein,  or  for  a  mistake  of  the  law.  His  act,  to  be  cognizable  criininally, 
or  even  civilly,  must  he  wilful  and  corrupt.^''  I  Bishop's  Criin.  Law,  sees. 
460,  299. 

^*  Extortion,  in  its  general  sense,  signifies  any  oppression  by  color  of 
right}  but  technically,  it  may  be  defined  to  be  the  talking  of  maney  by 
an  officer,  by  reason  of  his  office,  either  when  none  is  due,  or  none  is 
yet  due."    2  Whar.  Crim.  Law,  sec.  1574. 

"  But  to  extortion,  at  common  law,  and  under  most  of  the  statutes, 
corrupt  motive  is  essential.     And  if  there  be  no  such   motive,  and  the 
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iDODey  be  volnntarily  given,  foi  fxtra  work,  the  indictment  is  not  f»u6- 
tainable  at  common  law/'    Ditto  Sec.  1576. 

*'  A  mere  agreement  to  pay  is  void,  and  will  not  Auntain  a  charge  of 
eitortion."    Ditto  Sec.  1577. 

The  same  principles  are  announced  in  Russell  on  Crimes,  p.  135, 142. 

Applying  these  principles,  we  find  that  a  misdemeanor  in  office,  or 
under  color  of  an  office,  necessarily  involves  an  improper  motive^  and 
the  act  must  be  done  with  co^rrupt,  mulmiyun  or  improper  infant,  or  be 
infused  from  a  wrong  act,  iMtmtionaUy  done. 

We  also  find  that  extortion  or  oppression  in  office  is  the  taking,  by  a 
civil  officer,  of  money  when  none  is  due,  or  none  is  yet  due,  with  aco9'- 
rupt  motive;  but  that  a  mere  cufreement  to  pay  money  will  not  sustain 
such  a  charge. 

In  such  case,  the  quention  is  not  whether  the  act  might  be  found  cor- 
rect upon  full  investigation  ;  but  did  it  proceed  from  ditfhmiest,  oppres- 
»fr«  or  corrupt  motive. 

To  make  out  the  charge  of  corruption,  extortion  or  oppression  in 
office,  the  proof  must  show  an  unlawful  taking,  by  a  public  officer,  by 
color  of  his  office,  of  money,  or  some  valuable  thing,  tliat  is  not  due 
him.     A  promise  to  pay  money  to  an  officer  is  simply  void. 

III. 

The  first  specification  in  the  complaint,  epitomized,  is  that  on  the 
3d  of  March,  1882,  the  respondent  caused  an  order  to  be  entered  on  the 
minutes  of  his  court  in  the  matter  of  the  Succession  of  Nicholas 
Quiazzaro,  directing  the  proceeds  of  property  belonging  thereto  to  be 
invested  in  bonds  of  the  State,  known  as  baby  bonds,  and  thereafter 
procured  a  copy  of  same  on  same  day  and  gave  it  to  Charles  E.  Sel, 
and  directed  him  to  collect  the  balance  of  $291.54,  to  the  credit  of  said 
succession  in  tlie  hands  of  Ben  Onorato,  auctioneer,  and  ofl'ered  him  a 
reward  for  so  doing ;  but  on  Onorato  refusing  a  check  on  the  presenta- 
tion of  said  order,  and  same  having  been  returned  by  Sel,  respondent 
wrote  on  said  copy  at  the  foot  thereof  and  before  the  seal  of  the  court 
additional  words,  directing  Onorato  to  pay  said  sum  to  bearer,  to  make 
said  investment — said  alteration  having  been  made  out  of  the  presence 
of  counsel  and  when  court  was  not  in  session. 

The  fuither  specification  is  made  that,  by  the  respondent's  direction, 
Sel  procured  said  balance  in  money  and  handed  same  to  him—the  re- 
spondent— and  that  he  has  never  accounted  therefor  to  the  heirs, 
tutrix  or  other  representative  of  the  succession. 

^'And  that  said  Lazarus  thus  illegally  and  without  any  color  of  law  or 
right,  and  in  violation  of  his  duty  as  a  judgCy  obtained  possession  of  the 
mcney  of  said  Quiazzaro  succession." 
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Tliis  charge  and  specitication  are  susceptible  of  division  into  two 
liends,  and  each  head  may  be  separately  considered  : 

Ist.  A  charge  of  embezzlement  or  larceny  of  the  money  by  re- 
spondent. 

2d. .  The  liability  of  the  respondent  to  amotion  for  the  taking  and 

disposing  of  the  money,  although  he  may  have  been  actuated  by  honest 

intentions  and  proper  motives — upon  the  theory  that  the  act  was  not  a 

lawful  one,  and  respondent  was  guilty  of  ^'vicious  intromission  "  or  its 

equivalent. 

IV. 

In  order  to  eliminate  all  unnecessary  issues,  we  will  tirst  dispose  of 
the  charge  of  ** vicious  intromission'^  and  intermeddling  with  the  suc- 
cession, pretermitting  discussion  for  the  present  as  to  whether  or  not 
there  was  a  succession,  as  a  matter  of  law. 

There  is  a  law  of  this  State  on  the  subject,  which  furnishes  the  only 
correct  guide  in  the  premises.  It  is  found  in  R.  S.  sec.  3685,  which 
provides  that  '^  in  case  any  person  shall  take  possession  of  a  vacant 
estate,  or  a  part  thereof  without  being  duly  authorized  to  that  effect,  fxnth 
the  intent  of  converting  same  to  his  own  use,^  he  shall  be  liable  to  prose- 
tion  and  punishment  by  fine,  and  made  liable  for  the  debts  of  the 
estate. 

But  when  that  statute  was,  in  its  revision  in  1870,  incorporated  into 
the  Civil  Code,  as  Article  1100,  that  clause  appertaining  to  criminal 
prosecution  was  omitted  therefrom. 

The  history  and  interpretation  of  those  statutes  will  be  found  in  12 
Ann.  245,  Walworth  vs.  Ballard ;  12  Ann.  344,  Carl  vs.  Poleman  ;  30 
Ann.  949,  Peet,  Yale  &  Bowling  vs.  Nalle  &  Cammack ;  34  Ann.  326, 
Succession  of  Trosclair. 

But  civil  liability  cannot  be  enforced  without  proof  of  the  interraed- 
dler's  intent  to  appropnate  the  effects  of  the  succession.  Uuless  such 
proof  is  administered  the  accused  cannot  be  convicted.  That  is  the 
sine  qua  non. 

Germain  to  this  is  the  further  contention  of  relator's  counsel  that 
respondent  is  guilty  of  malfeasance  in  office,  because  he  undertook 
the  investment  of  the  funds  of  the  minor,  without  being  thereto  au- 
tliorizfd  by  law. 

The  investment  was  authorized  by  the  express  terms  of  R.  C.  C.  348. 

It  is  as  follows :  ^'  The  investment  of  the  funds  of  the  minor  must  be 
made  by  public  act  and  secured  by  mortgage,  unless  such  invest  tnent  bemade 
in  bonds  of  the  State,  or  in  bonds  for  the  payment  of  which  the  faith  of 
the  Stat«  of  Louisiana  stands  pledged ;  and  this  investment  shall  only 
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he  made  under  decree  of  the  court  hnving  juriBdictioD  of  the  tutorsliip  ; 
uor  shall  »ueh  iDvestmeut  be  changed,  or  the  bonds  alienated,  except 
by  a  decree  of  same  court,  etc." 

The  iDvestueDt  in  bonds  caimot  be  made  without  a  decree  of  court. 
This  is  a  new  article  of  the  Code,  and  embraces  the  substance  of  the 
act  of  the  19th  of  March,  1857,  but  it  makes  an  important  addition 
thereto  of  the  phrane,  viz :  **and  this  inwstmeut  m  bonds  shall  only 
be  made  under  a  decree  of  the  court  having  jurisdiction  of  the  tutor- 
ship." 

Antecedent  to  the  revision  of  the  Code  in  1870,  a  tutor  was  author- 
ized to  make  such  an  investment  in  bonds  by  that  statute;  but,  under 
the  Civil  Code  of  1870,  it  was  perfectly  immaterial  wliether  the  tutrix 
was  faithful  or  unfaithful  to  her  trust,  she  was  without  legal  antliority 
to  make  an  investment  in  bonds  of  the  funds  of  her  ward  without  i\ 
decree  of  court. 

The  funds  were  not,  indeed,  in  the  hands  of  the  tutrix  of  Arsene 
Qttiazzaro.  They  were  in  the  judicial  depository,  and  had  been  therein 
deposited  to  await  the  ac^ustment  of  the  taxes  and  costs  of  selling  the 
property  of* widow  Quiazzaro,  the  proceeds  of  which  the  funds  were; 
and  on  which  the  minor  onhj  had  a  tacit  mortgage,  postponed  in  rank  to 
the  liens  of  the  State  and  city,  and  auctioneer. 

The  surplus  of  $291 .54,  now  in  controversy,  was  realized  only  by 
scaling  the  tax  penalties  and  interest,  and  was  quite  as  much  under 
the  control  and  destination  of  the  respondent  as  that  portion  which 
had  been  expended  on  his  orders  previously  made. 

If  there  had  been  any  serious  doubt  as  to  the  rightfulness  or  propriety 
of  the  respondent's  orders  for  the  investment  of  the  funds  under  the 
circumstances  related  herein,  they  were  dispelled  by  the  evidence  of  a 
leading  member  of  the  New  Orleans  bar,  who  testified  on  behalf  of  the 
relator.    He  said : 

'*  In  my  answer  to  the  question  of  the  grand  jury,  in  reference  to  the 
power  of  probate  judges.  I  stated  that,  as  a  general  rule,  the  tutor 
made  the  investment  of  minor's  funds;  that  I  considered  there  were 
€a«e»  when  the  minor's  funds  were  in  danger;  when  there  was  no  tutor 
appointed  to  take  charge  of  them ;  or  when  there  were  other  circum- 
stances which  endangered  the  funds,  I  considered  that  the  probate  judge 
might  with  propriety,  as  a  conservative  measure,  direct  tihe  investment  of 
thefknds. 

'*  I  stated  in  that  conversation  (with  the  respondent),  that  1  recalled 
a  case  of  my  own,  Judge  Lea  being  on  the  bench,  *  *  •  and  I 
stated  that  this  case  was  one  which  occurred  under  Judge  Lea's  ad- 
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miDistration^  in  which  T  had  Iteen  directed  mynflf  to  make  the  invettf- 
mentj^"*  etc. 

Judge  Lea  became  a  member  of  this  court  in  1852,  hence  that  occur- 
rence happened  prior  to  the  enactment  of  tlie  gtatute  of  March  19th, 
1857. 

If  it  was  excusable  in  Judge  Lea  to  authorize  the  attorney  for  thi^ 
tutor  to  make  the  investment,  why  might  not  the  respondent  authorize 
the  minute  clerk  of  his  court t  The  only  difference  consists  in  tho 
choice  of  agents  to  effect  the  investment. 

No  importance  should  be  attached  to  respondent's  selection  of  one 
of  several  persons  for  the  performance  of  the  duty. 

So  far  as  the  principle  involved  is  concerned,  it  was  quite  immate- 
rial whether  respondent  liad  selected  the  bank,  the  broker,  or  the  at- 
torney of  the  tutrix  in  lien  of  his  clerk. 

V. 

But  the  point  is  made  that  the  bonds  in  which  the  investment  was 
made  never  reached  their  destination,  and  respondent  iK  responsible  on 
that  account. 

His  counsel  insist  that  the  burden  of  proof  was.  on  i*elator  to  clearly 
establish  that  fact ;  and  not  having  done  so,  a  presumption  is  raised 
in  favor  of  their  safe  delivery.  That  it  was  the  duty  of  the  relator  to 
have  introduced  the  tutrix,  and  to  have  shown  by  their  testimony, 
theirnon-delivery  to  them. 

The  decisions  are  to  that  effect.  '^  One  who  charges  another  with  a 
culpctble  amisman  or  breach  of  duty  must  prove  the  fact,  although  it  in- 
tfolvee  a  negaUve:^  90  S.  48 ;  3  N.  S.  576 ;  2  Ann.  503 ;  6  Ann.  175 ;  13 
Ann.  215. 

*^The  burden  of  proof  is  on  him  who  has  to  support  his  case  by  a 
fact,  of  which  he  is  supposed  to  be  most  cognizant,  and  the  evideno** 
of  which  w  niore  ivithin  his  power  than  of  his  opponent.'^  II  0.  S.  4, 
194 :  13  La.  534 :  10  Ann.  639  -,  13  Ann.  379 ;  15  Ann.  509 ;  C.  C.  3. 

^'  A  fact  material  to  the  plaintiff's  case,  and  susceptible  of  proof  by 
him,  he  must  prove,  thouflrh  negative  in  character.''  14  Ann.  207, 
Bonus  vs.  Robichaux. 

'*  The  best  evidence  which,  from  the  nature  of  the  c«se,  must  be 
supposed  to  exist,  and  be  within  a  parttfs  control j  must  be  produced.'* 
S  N.  S.  289;  5  R.  :«0 ;  9  R.  381 ;  2  Ann.  387. 

The  burden  of  proof  was  on  the  relator  to  establish  the  noii  delivery 
tif  the  baby  bonds  to  the  tutrix  or  her  attorney  of  record. 

The  further  argument  was  made  by  relator's  counsel  to  the  effect 
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that  there  \ra«  no  occasion  for  the  respondent  making  the  investment 
in  $5  baby  bonds,  as  he  might  have  selected  those  of  a  greater  denom- 
ination. 

That  is  error.  The  debt  ordinance  authorized  but  one  denomination 
of  baby  bonds,  and  tliat  is  $5.  The  ordinance  relative  to  the  State 
dobt  does  authorize  several  denominations.  But  the  baby  bonds  are 
the  better  security,  because  they  bear  a  better  rate  of  interest,  mature 
at  an  earlier  date,  and  enjoy  a  preference  for  other  payment  in  taxes. 

Further  complaint  is  made  of  the  respondent's  failure  to  have  the 
bonds  registered  by  the  State  Auditor. 

R.  C.  384  only  makes  it  the  duty  of  the  judge  to  make  the  necessary 
decree,  and  to  restrict  the  aegotiablity  of  the  bonds. 

But  it  makes  it  the  duty  of  the  tutor  to  furnish  the  Auditor  •  *  • 
with  a  copy  of  the  decree  of  court  authorizing  such  investment,  and 
to  f'ftuse  the  bonds  to  be  registered  in  the  office  of  the  Auditor. 

it  is  provided  by  R.  S.  sec.  203  "  that  any  tutor  •  ♦  who  shall  fail  to 
have  the  bonds,  so  purchased,  registered  and  countersigned,  *  * 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  suffer  fine  and  im- 
prison men  t.'^ 

As  we  have  already  field  that,  presumably,  the  bonds  had  reached 
the  hands  of  the  tutrix,  that  duty  devolved  upon  her  to  have  them 

registered. 

VI. 

This  brings  us  to  the  discussion  of  the  charge  brouglit  against  the 
respondent  of  having  stolen,  or  embezzled,  the  balance  of  $291  54,  as 
the  property  of  the  succession  of  Nicholas  Qniazzaro. 

ft  is  necessary  to  a  clear  understanding  of  the  question  that  a  brief 
statement  of  facts  be  made.  Nicholas  Quiazzaro  died  in  1868,  and  one 
Pioggio  administered  his  succession,  which  was  appraised  at  1^29,752  97. 
His  widow,  Elizabeth  Quiazzaro,  qualified  as  natural  tutrix  for  the 
three  children,  Ernestine,  Gilbert  and  Arsene  Adelaide. 

In  June,  1870,  the  administration  was  completed,  final  account  filed, 
the  administrator  discharged,  and  the  residue  of  $23,642  97  turned 
over  to  the  tutrix. 

In  1869  Widow  Quiazzaro  purchased,  in  her  own  right,  the  two  im- 
proved lots,  the  balance  of  the  proceeds  of  the  sale  of  which  is  the 
subject  of  this  controversy. 

In  1870  the  widow  married  a  second  husband,  and  thereby  lost  her 
usufruct  of  the  children's  share  of  the  estate,  and — notwithstanding 
she  had  been  retained  in  the  tutorship — she  owed  interest  on  same, 
$11,821  48,  to  them. 
l.S 
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In  February,  1881,  the  tatriz  presented  to  respondent  ii  i>etition  in 
which  she  stated  her  indebtedness  to  her  children  and  her  desire  to 
settle  with  them,  and  that  she  was  utterly  destitute  of  means  outside  of 
said  property,  and  that  same  was  about  to  be  sa^crificed  for  taxes,  but  that 
she  could  not  e£Pect  a  sale  thereof  without  the  minw^s  tacit  mortgatfe 
was  raised,  and  she  desired  the  authority  of  a  family  meeting  to  that 
effect,  which,  on  proper  proceedings,  was  granted. 

Respondent  declined  to  homologate  the  deliberations  thereof  until  a 
trusted  expert  had  examined  and  reported  the  amount  of  taxoK  and 
costs  of  sale,  which  were  found  to  be  in  excess  oftheprobabU  sale  value 
of  the  property.  The  taxes  were  adjusted  and  reduced,  and  sale  was 
ordered  on  the  terms  proposed.  The  proceeds  were  deposited  in  tbe 
Branch  Depository  and  disbursed  on  orders  of  court  in  payment  of 
taxes  and  cost  of  sale,  and  the  resulting  balance  is  the  $291.54  in  con- 
troversy. 

On  the  ;M  of  March,  1882,  the  following  order  was  entered  on  tlir 
minutes  of.  respondent's  court,  viz : 

^^  More  than  six  months  having  elapsed  since  the  sale  (»f  the  prop- 
erty in  the  above  succession,  and  no  opposition  to  the  distril>iition  of 
same  having  been  made,  and  no  one  claiming  any  interest  in  the  pro- 
ceeds of  said  property  other  than  the  minor  Quiazzaro, 

^^  It  is  ordered  that  the  proceeds  of  said  property  belonging  to  Haid 
Succession  of  Quiazzaro,  be  invested  in  bondR  of  the  State  known  as 
baby  bonds,  and  that  said  bonds  be  regiAered  by  the  Auditor  of  the 
State,  under  R.  C.  C.  MS:' 

It  was  in  pursuance  of  this  decree  that  the  investment  of  the  :ft291.54 
was  to  be  made. 

Respondent,  as  witness  in  his  own  behalf,  makes  substantially  the 
following  statement  of  the  transaction  : 

He  says  that  he  had  forgotten  about  the  Quiazzaro  matter  until  F.  A. 
Luminais,  his  minute  clerk,  invited  his  attention  to  it  on  the  2d  of 
March,  1882,  and  suggested  that  the  balance  of  about  .^2()0  should  Im* 
invested  under  a  previous  order  of  court  j  and  that  on  account  of  his 
suggestion  he  made  the  preceding  order  of  the  3d  of  March,  1882.  He 
states  that  on  the  same  date,  on  his  way  to  court,  he  called  on  Mr. 
Henry  Bier,  a  bond  broker,  and  induced  him  to  make  the  investment 
without  any  commissions  being  charged  therefor. 

On  that  day  he  directed  Mr.  F.  A.  Luminais  to  make  a  copy  of  his 
decree  and  take  it  to  Mr.  Ouorato,  and  get  a  check  and  go  to  Mr. 
Hier's  and  invest  the  amount  of  it  in  bonds,  mentioning  the  arrange- 
ment he  had  made  with  him.     He  plea>led  business,  and  suggested  that 
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Charles  E.  8el  be  sent  in  hia  place.  He  was  giyen  the  copy  of  the 
order  and  sent  to  Onorato,  who  decliDed  to  ^ve  a  check  until  the  order 
wajt  tuade  more  spedfic,  as  it  was.  Soon  after,  Mr.  Sel  returned  with  a 
roll  of  bills,  which  he  handed  to  respondent,  and  which  he  immediately 
and  withoat  counting  handed  to  Lnminais,  and  requested  him  to  go  to 
Bier's  and  pnrchase  the  bonds. 

He  states  that  on  the  Monday  morning  following,  the  6th  of  March, 
1882,  he  inquired  of  Mr.  Luminais  if  he  had  purchased  the  bonds,  and 
lie  told  him  that  he  had,  but  had  left  them  with  Mr.  Bier.  On  Tues- 
day morning,  the  7th  of  March,  1882,  he  again  made  inquiry  of  Lumi- 
nais for  the  bonds,  and  he  again  pleaded  business,  and  suggested  that 
Sel  be  sent ;  and  he  was  dispatched  for  them,  and  procured  them  and 
brought  them  to  court,  and  delivered  them  to  him  (respondent) ;  and 
that  he  immediately  handed  them  to  Luminais,  with  instructions  to 
verify  or  paraph  them,  and  hand  them  to  counsel  for  tutrix.  Luminais 
requested  some  additional  instructions  in  paraphing  them,  and  that  he 
withdrew  one  from  the  package  and  wrote  an  indorsement  thereon  as 
a  guide,  and  Mr.  Luminais  took  the  package  of  bonds  and  walked  out. 

He  states  that  he  never  examined  or  counted  the  bonds.  That  Mr. 
Sel  said  they  were  correct.  He  said  he  met  Mr.  John  Lemonnier, 
counsel  for  the  tutrix,  a  few  days  afterward,  and  notified  him  of  Mr. 
Luminais  being  in  possession  of  the  bonds. 

Tlie  books  of  Mr.  Bier  show  that  the  amount  actually  invested  was 
only  $199  63,  in  lieu  of  $291  54.  There  was  a  deficit  of  $91  91  vnae- 
aecountedfor  by  mvy  one. 

The  essential  variations  between  the  testimony  of  the  respondent 
and  that  of  Charles  E.  Sel  are,  viz : 

Ist.  Sel  swears  that  the  respondent  appointed  him  a  custodian  in 
that  matter,  and  promised  him  a  fee  of  $5. 

2d.  That  when  he  collected  Onorato's  check,  he  counted  the  money 
paid  him  by  the  paying-teller^  that  he  returned  with  the  money  to 
court  and  handed  it  to  respondent,  and  that  he  put  it  in  his  pocket,  he 
thinks. 

3.  That  on  the  morning  he  was  sent  by  respondent  to  Bier's  for  the 
bonds,  he  procured  them  and  returned  to  court  with  them,  and  deliv- 
ered them  to  the  respondent ;  and  that  he  handed  theni  book  to  him  with 
the  i^equest  that  he  should  keep  Uieni  for  the  present,  saying:  '^  You 
are  custodian."  That  he  took  them  and  kept  them  several  days,  until 
the  respondent  called  for  them. 

The  testimony  of  Theodore  Marks  corroborates  respondent's  state- 
ments on  the  last  two  points,  and  contradicts  that  of  Sel.     The  testi- 


196  SUPREME  COURT  OF  LOUISIANA. 


state  ex  rel.  Attorney  Genend  ts.  Lazaras. 


niony  of  Doran  substantiates  that  of  the  respondent  in  regard  to  t\w 
surrender  of  the  bonds  to  Luminaisto  paraph,  and  Marks,  also. 

Marks  does  not  fix  the  precise  date  on  which  Sel  brought  the  bonds 
to  the  respondent;  but  he  details  the  circumstances  of  Sol  being 
sent  for  the  bonds,  and  of  his  return  within  three-quartenf  of  av  hour 
with  them  and  at  once  delivering  them  to  the  respondent,  and  immedi- 
ately going  away — all  on  the  same  day,  and  about  the  same  hour  of 
the  day. 

Relator^R  counsel  place  strong  reliance  on  the  evidence  of  S<»l. 
They  state  in  argument  that  ^'  the  man  who  got  the  mopey  used  the 
$91;  that  the  man  who  bought  the  bond  used  the  $91.  The  turning 
point  in  the  case  /»,  who  purchased  the  bonds  t  Whoever  purchaseil  tiie 
bonds  did  not  invest  the  full  amount  of  Ji'291  54.  If  Luminain  pur- 
chased the  bonds  he  retained  the  money. 

*^  If  Judge  Lazarus  purchased  the  bonds  then  he  retained  the  money. 
There  is  no  escape.*' 

It  will  be  necessary  to  make  an  examination  of  the  testimony,  and 
the  collateral  facts,  and  transactions,  in  order  to  determine  whicli  wit- 
ness has  the  stronger  siipimrt-  Sel  or  Marks. 

Their  testimony  cannot  be  reconciled  one  with  the  other. 

In  speaking  of  his  custody  of  the  bonds  he  said,  Miss  Annie  H. 
Fisher  knew  of  liis  having  them  in  possession.  On  interrogation,  she 
said  Mr.  Sel  called  lier  attention  to  a  roll  he  had  in  his  pocket,  one 
evening  about  7  o'clock.  •*  It  was  in  March.  I  think  about  the  6th — 
tirst  part  of  March.  *  *  *  He  just  lifted  his  coat  to  one  side,  and 
showed  me  the  bonds  :  it  was  in  the  side  pocket.  *  •  *  He  simply 
said  the^-  were  baby  bonds.'    *     *     • 

^^  He  said  that  he  had  them  tor  Judge  Lazarus;  that  he  hiui  hern  ttent  to 
Imi/  theiu  for  Judge  Lazarus^ 

This  evidence  was  offered  for  the  purpose  of  supporting  Mr.  Sel's 
custody  of  the  bonds;  but  it  supports  respondent's  theory,  instead. 
It  is  in  keeping  with  Mr.  Hiers  books,  as  to  the  date  of  purchase.  It 
accounts  for  Lumiuais'  reluctance  to  go,  on  Monday,  the  6th,  of  March, 
for  the  bonds;  and  corroborates  respondent's  statement  to  the  effect 
that  Luminais  stated  to  him,  on  that  occasion,  that  the  bonds  had  been 
purchased  of  Bier,  but  that  he  had  left  them. 

If  Luminais  had  received  the  money  of  respondent,  as  stated  by  him 
and  Murks,  on  the  Ikl  of  March,  and  Sel  had  been  sent  to  purchase  the 
bonds  for  respondent,  and  had  been  by  him  purchased  on  the  6th  of 
.March  and  same  were  in  his  possession  on  that  day,  from  what  person 
could  he  have  received  the  money  other  than  Luminais  ? 
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If  the  money  had  uot  been  delivered  to  LnminaiS;  as  related  by  re- 
spondent and  Marks,  but  had,  on  the  contrary,  been  retained  by  the 
respondent,  as  stated  by  Sel,  at  what  time  and  place  did  Sol  obtain  it 
from  respondent  t 

If,  in  point  of  fact,  Sel  had  purchased,  at  Luminais^  request,  the 
bonds  of  Mr.  Bier  on  the  6th  of  March,  and  had  them  in  his  possession 
on  the  evening  of  that  day,  was  that  not  a  good  reason  why  Luminais 
should,  on  the  morning  of  the  7th  of  March,  have  excused  himself  to 
reApondent  and  requested  that  Sel  be  sent?  Does  not  that  condition 
of  things  harmonize  with  Mr.  Upton's  and  Miss  Fisher's  statement;  and 
yet  be  reconcilable  with  the  statement  of  respondent  and  Marks?  I 
think  it  does. 

If  Sel  was  the  guilty  party,  the  reason  is  apparent  why  he  so  fre- 
quently consulted  his  friend,  Mr.  TTpton,  and  appeared  to  have  so 
much  dread  of  the  grand  jury. 

The  same  reason  might  be  assigned  why  Sel  so  quickly  understood 
the  purport  of  an  interview  between  Mr.  Hart  and  Mr.  Onorato,  and 
influenced  him  to  infen^ene  therein  so  promptly. 

On  the  contrary,  relator's  counsel  argue  that,  on  the  10th  of  Febru- 
ary, 1882,  respondent  granted  an  order  on  Onorato,  administrator,  for 
the  payment  of  $147  26  taxes,  when  none  were  due,  and  therefrom 
argue  his  guilt.  Respondent  disavows  all  knowledge  of,  or  responsi- 
bility for  this  entry  on  the  nihmtes.  The  books  of  the  bank  show  the 
payment  of  that  sum  on  February  11, 1882;  but  it  is  in  possession  of 
no  voucher  therefor,  and  why  ?  Because  the  bank  account  with  Ono- 
rato shows  that  the  books  of  tiie  bank  were  balanced  on  that  date,  and 
the  vouchers  for  all  payraeiits  made  since  last  previous  settlement — 
the  16th  of  September,  1881— had  been  withdrawn,  including  the  one 
for  $147  26  paid  that  day.  The  books  were  balanced  on  the  16th  of 
September,  1881,  and  all  previous  orders  withdrawn,  including  the  one 
for  $396  85,  that  represents  the  payment  of  the  State  taxes,  with 
which  Luminais  had  been  specially  entrusted  by  the  respondent. 

During  this  period  of  time  Mr.  Luminais  was  evidently  in  posses- 
sion of  the  pass-book,  or  bank-book,  in  which  the  Quiazzaro  account 
was  kept.    This  is  evidenced  in  a  variety  of  ways : 

1st.     By  the  report  of  Garidel. 

2d.  By  the  negative  testimony  of  Ben  Onorato  to  the  effect  that  he 
did  not  keep  one,  and  had  not  been  furnished  mth  one, 

3d.  By  the  testimony  of  Do  ran,  Cazelar  and  Johnson,  who  saw 
Luminals  with  it. 

4th.     By  the  report  of  Luminais  liimself,  entered  upon  the  minutes 
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in  November,  1881,  in  which  he  carefully  detailed  the  status  of  the 
accouDt  with  the  bank }  and  which  he  could  not  have  known  otherwise. 

The  Quiazzaro  record  appears  to  have  been  lost  since  December, 
1881,  when  Mr.  Sabourin  took  a  minute  inventory  of  its  contents. 

Upon  an  examination  of  it,  when  produced  and  offered  in  evidence, 
there  were  found  the  various  reports  made  by  Mr.  Garidel,  for  the  pay- 
ment of  taxes  and  costs  and  the  attorney's  fees  of  Mr.  Lemonnier }  but 
there  was  no  trace  of  the  order  for  th£  payment  of  the  $147  26.  It  ha4i 
disappe^ired. 

An  examination  of  the  entries  on  respondent's  coui*t  docket  of  Feb- 
ruary 10,  1882,  show  wo  entry  of  any  proceedings  taken  or  order  made  in 
the  matter  of  the  Quiazzaro  succession  on  that  date. 

An  examination  of  that  particular  entry  on  the  minutes,  as  of  the 
10th  of  February,  1882,  diftcloses  an  ill-disguised  alteration^  evidently 
made  since  the  original  execution,  and  the  addition  of  the  words, 
"  and  still  unpaid.''^ 

The  fact  was  certainly  well-known  to  Lumiuais,  of  all  other  persons, 
that  all  taxes  had  been  paid,  as  Iiis  own  report,  entered  on  the  min- 
utes, will  show.  Is  it  not  more  likely  that  this  fraud  was  perpetrated 
by  him,  and  that  those  words  were  employed  as  a  nieuns  of  concealment, 
than  that  the  respondent  would  have  displayed  such  an  order  in  the 
minutes,  as  a  means  of  accomplishing  a  theft,  when  the  minute  clerk 
had  himself  paid  those  very  taxes,  and  to  the  respondenVs  knowledge. 

In  connection  with  this  state  of  circumstances  may  be  considered 
the  statement  made  by  Doran,  Cazelar  and  Johnson,  to  the  effect  that 
Luminals  on  another  occasion  spent  the  money  of  this  succession 
he  had  withdrawn  from  the  bank,  to  pay  taxes,  and  had  to  borrow 
money  of  Johnson  to  supply  the  deficit,  a  month  or  two  previous. 

While  these  circumstances  do  not  demonstrate  that  Mr.  Luminals 
was  e^uilty  of  the  asportation  of  the  $147  26,  it  creates  a  much  stronger 
presumption  against  him  than  against  respondent. 

It  certainly  does  not  show  that  the  respondent  either  received  or 
converted  same  to  his  own  use. 

Luminals  was  discharged  on  the  17th  of  March,  1882,  and  subse- 
quently died  3  and  Mr.  John  LeMonier  died  of  apoplexy  on  the day 

of  August,  1884. 

There  are  some  serious  disci^epancies  in  the  testimony  of  Mr.  Sel, 
which  we  will  now  review. 

On  cross-examination  he  was  asked : 

"  Q.    Were  you  not  sworn  before  the  grand  jury  ? 

"A.     Yes,  sir. 
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"  Q.     Two  grand  juries  if 

**A.    Yes,  air. 

"  Q.  Did  you  state  before  either  or  both  of  those  grand  juries  that 
you  had  those  bonds  in  your  possession  t 

"A.    Yes, 

"  Q.     From  four  to  eight  days  t 

"A.    Yes. 

*'  Q.     Both  of  them  f 

"A.    To  both  of  them/' 

Mr.  W.W.  Summer,  who  was  foreman  of  the  grand  jury  that  assembled 
in  the  fall  of  1886,  states  that  when  Mr.  Sel  came  before  the  grand  jury, 
he  was  apparently  ill.  ^*  He  made  his  statement  to  me  and  I  repeated 
it  word  for  ward  after  him.  His  statement  was :  That  on  the  6th  of 
March,  he  was  again  called  by  Judge  Lazarus  and  told  to  go  up  to  Mr. 
Bier's  and  get  some  bonds,  for  the  purchase  of  which  Judge  Lazarus 
had  arranged.  That  he  went  up  to  Mr.  Bier's  -,  was  handed  a  package 
wliich,  from  its  nature,  he  presumed  contained  bonds-  •  in  fact,  he  was 
certain  of  it;  brought  them  back  and  handed  them  to  Judge  Lazarus, 
who  was  at  the  time  in  his  private  office,  and  Jie  went  off  about  his 
hunness,^^ 

He  says  that  he  is  positive  the  question  was  asked  Mr.  Sel  as  to  the 
day  he  delivered  the  bonds  to  Judge  Lazarus.  Mr.  Sumner  says,  on 
cross-examination:  ^'I  recollect  that  in  repeating  the  dates  after  him, 
I  particularly  called  his  attention  to  the  dates,  and  the  fa>ot  of  three  days 
intervening  betioeen  his  being  sent  for  the  money  and  his  being  sefU  for  the 
bonds,  and  he  was  asked  about  those  dates,  and  he  was  positive  in  regard 
to  them. 

^*  It  was  on  the  6th  of  March  that  he  delivered  the  bonds. 

"  Q.    It  was  on  the  6th  of  March  ? 

*'A.     On  the  6th  of  March  that  he  delivered  those  bonds. 

« 

"  Q.  That  he  delivered  the  bonds  Y 

"A.  Yes,  sir. 

*'Q.  Are  you  sure  of  that  fact ;  or  was  it  not  an  inference? 

*'A.  No,  sir. 

**  Q.  From  the  fact  that  he  said  he  had  delivered  the  bonds,  and 
yon  thought  it  was  on  the  same  day  f 

"A:  No,  sir. 

'*  Q.  You  are  sure  of  that? 

"A.  Yes,  sir;  1  am  positive  about  thai. 

'*  Q.  Did  he  make  the  statement  that  Mr.  Stern  testified  to  that  that 
was  the  last  he  had  seen  of  the  bonds  f 
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**A,     Yes,  sir." 

Mr.  SterD,  the  clerk  of  the  grand  jurjf  and  who  heard  Mr.  Sel'g  evi- 
dence, said  : 

^^  Mr.  Sel  stated  that  he  went  to  Mr.  Houry  Bier's  office;  he  got  the 
bonds,  and  lie  showed  us  how  they  were  wrapped  up ;  in  what  shape 
they  were,  and  stat4>d  that  he  handed  them  to  Judge  Lazarus  in  his 
o()ice,  and  and  that  was  the  laH  he  had  seen  of  the  6o)u28." 

On  cross-examination  Mr.  Sel  was  asked : 

^*  Q.  Were  you  not  called  upon  last  summer  before  myself  (£.  H. 
Farrar),  and  Mr.  Parker,  of  the  Picayune,  and  four  or  five  newspaper 
reporters,  and  asked  to  give  a  statement  of  your  connection  with  this 
matter  f 

*•  A.     Yes,  sir. 

'*  Q.  Did  you,  on  that  occasion,  make  any  statement  about  the  length 
of  time  you  had  those  bonds  in  your  possession  f 

'^  A.    No,  sir. 

<^  Q.     Why  did  you  conceal  it  on  that  occasion  f 

^ '  A.    Well,  I  didn't  think  it  was  necessary. 

^^  Q.  Were  you  not  asked  on  that  occasion  to  make  a  full  and  com- 
plete statement  of  your  connection  with  the  Quiazzarro  matter,  froiu 
beginning  to  end  ? 

"  A.    Yes,  sir. 

'*  Q.  Mr.  Sel,  did  you  not,  on  that  occasion,  specifically  state,  in  the 
presence  of  all  those  gentlemen,  that  you  brought  those  bonds  down 
to  court  and  delivered  them  to  Judge  Lazarus  on  the  sams  day  that  the 
order  was  given  you  to  get  them  f 

*^  A.     Yes  ;  that  is  my  impression. 

*'  Q.    And  that  you  did  make  that  statement  on  that  day  ?  " 

^^  A.     Yes  5  I  made  that  statement." 

He  made  like  admissions  in  regard  to  similar  statements  he  had 
made  to  Mr.  Denegre,  Mr.  Miller  and  Mr.  Dinkelspiel. 

There  can  be  no  doubt  of  the  fact  that  Marks'  evidence  has  been 
supported,  and  that  of  Sel  seriously  impaired  by  the  evidence  quoted. 

The  charge  against  the  respondent  of  having  embezzled  these  funds 
is  not  made  out. 

VII. 

Having  disposed  of  all  the  charges  which,  in  our  opinion,  involved 
either  crime  or  misdemeanor,  we  will  now  discuss  the  remaining 
charges  which  may  be  considered  as  following  under  the  denomination 
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of  ^'  grosft  iiiiscondact,''  that  is,  culpable,  offensiye  migconduct — eqni- 
valeut  to  a  qtiasi  criminal  act. 

R.  C.  C.  3556,  No.  13— Fault:  ''  There  are  three  degrees  of  faults  : 
the  gross,  the  slight,  and  the  very  slight  fault. 

The  gross  fault  is  that  which  proceeds  from  inexcmahU  negligethce;  it 
U  considered  as  nearly  equal  to  fraud,  etc. 

Beach  ou  Contributory  Negligence  says  : 

''What  is  termed  gross  negligence  the  better  autliorities  now  call 
wilful  negligence  or  wilful  wrong-doing.'^     P.  102. 

The  same  author  says:  ''By  negligence  is  meant  ordinary  negli- 
gence, the  significance  of  which  is  reasonably  well  fixed.  By  gross 
negligence  is  meant  extraordinary  negligence — that-  which  is  mere  or- 
dinary negligence  in  the  superlative  degree." 

Unlike  negligence,  *'  misconduct'^  implies  an  act  of  the  will,  in  the 
performance  of  an  unlawful  or  wrongful  act  ]  and  "  gross  misconduct '' 
is  a  culpable,  wilful,  oppressive  act,  possessing  a  queun  criminal  char- 
acter. 

The  difference  between  "  gross  negligence  "  and  "gross  misconduct,'' 
is  distinctly  drawn  in  Milwaukee  R.  R.  Co.  vs.  Ames,  91  N.  S.,  495. 

"But  the  want  of  observance  of  the  care,  whether  called  gross  or 
ordinary  negligence,  did  not  authorize  the  jury  to  visit  the  company 
with' damages  beyond  the  limit  of  compensation  for  the  ii^jnry  actually 
infiicted. 

"To  do  this  there  must  have  been  some  wilful  misconduct ,  or  the  en- 
tire want  of  care,  which  would  raise  the  presumption  of  a  canscious 
indifference  to  consequences,'*^ 

Judge  Pickering  was  convicted  on  impeachment  for  drunkenness 
and  profanity  while  on  the  bench  of  his  court, 

Ou  the  trial  of  Mr.  Justice  Chase,  Manager  Buchanan  said :  "  I  admit 
that  if  the  charge  against  a  judge  be  merely  an  illegal  decision,  or  a  ques- 
tion of  propriety  in  a  civil  cause,  his  error  ought  to  be  gross  a/nd  pal- 
pable, indeed,  to  justify  the  inference  of  a  orimitml  intention,  and  to 
eanvict  upon  an  impeachment,"  citing  the  case  of  Judge  Pickering. 

Mr.  Blake,  in  discussing  Judge  Prescott's  case  defines  misconduct 
thus : 

"  To  misconduct  is  to  misbehave ;  to  misbehave  is  to  misdemean  -,  to 
misdemean  is  to  be  guilty  of  a  misdemeanor — nothing  more,  nothing 
less.  The  term  is  technical,  signifying  a  crime  ;  hence,  it  follows,  as  a 
coni-hirtioH  from  these  premises  that  misconduct  and  misbehavior,  iff 
the  legal  interpretation,  cannot  be  anything  ehe,^^  Johnson's  Trial,  Vol. 
2,  p  24. 
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All  of  tbe  various  other  charges  against  the  respondent  fall  under 
this  re9umS  of  authority  and  precedent. 

The  statement  of  them  is  quite  sufficient^  tinder  the  authorities  cited ^ 
to  defeat  them,  except,  possibly,  the  cases  of  Martin  vs.  Aldige,  and 
Hill  vs.  Chicago  R.  R.  Co.,  which  cannot  be  maintained  under  the  evi- 
dence in  the  record ;  apd  relator  admitted  in  argument  that  ^*  the 
charges  in  reference  to  the  Hill,  Walshe  &  Woods  cases  would  not 
have  been  sufficient  to  remove  the  respondent.'^ 

The  charges  have  not  been  made  oat,  and  the  demands  of  the  rela- 
tor, in  my  opinion,  should  be  rejected. 

I  therefore  dissent  from  the  opinion  of  the  majority  of  the  court. 


No.  9816. 
Thk  Board  of  Ligr;ii>ATiON  vs.  The  New  Orleans  Waterworks 

Company. 

In  an  action  for  tlie  transfer  of  stock  and  the  payment  of  dividends,  brought  against  tbe 
stockholder  in  whose  name  the  shares  stand,  and  ajcainst  the  corporation,  tbe  latter  has 
no  interest  at  stake,  and  has  no  right  to  prosecute  an  appeal  from  a  Judgment  rendered 
contradictorily  with  both  parties  defendant,  in  favor  of  plaintiff,  where  the  real  party 
in  interest— the  stockholder— has  net  appealed,  and  the  Judgment  has  become  final  and 
executory. 

In  such  a  case  the  Court,  propria  motu,  will  dismiss  the  appeal. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Lazarus,  J. 


Henry  C.  Miller  for  Plaintiff  and  Appellee. 
J.'R,  Beekwith  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  an  action  for  three  tboosaud  shares  of  the 
capital  stock  of  the  Waterworks  company,  and  of  the  dividends  de- 
clared thereon,  under  allottment  of  same  to  the  city  by  the  charter  of 
the  company. 

Both  the  city  and  the  company  were  cited  and  answered. 

The  city  filed  a  general  denial,  while  the  company  urged  that  the 
board  has  no  authority  to  claim  the  stock  and  dividends,  and  that  the 
same  are  to  be  affected  to  a  special  trust,  etc. 

There  was  judgment  in  favor  of  plaintiff.  From  this  judgment  the 
rity  does  not  appeal.  It  is  brought  up  for  review  by  the  Waterworks 
company  only. 

The  judgment  against  the  city  has  become  final  and  executory. 
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Id  this  matter  the  Waterworks  company  is  a  meie  stockholder  and 
has  no  interest  to  attack  the  coirectnesd  of  the  judgment,  where  the 
city,  to  whom  the  stock  and  dividend  belong,  does  not. 

Undoubtedly  a  stock  corporation  has  the  light  to  require  the  trans- 
fer of  its  stock  to  be  made  by  the  party  in  whose  name  it  stands,  or  by 
his  authority.  This  right  it  has  to  protect  itself  from  the  ii^jury  which 
it  might  be  subjected  to,  in  case  the  transfer  was  unwarranted.  The 
company,  in  an  action  against  it  for  such  transfer,  would  have  a  right 
Jx>  ask  that  the  stockholder  be  made  a  party ;  but  this  is  unnecessary 
in  the  present  case,  in  which  the  city  and  the  company  were  both 
cited  and  joined  ibsue,  and  where  the  judgment  was  contradictor! iy 
rendered. 

We  therefore  conclude  that  the  company,  under  the  circumstances, — 
the  city,  the  real  party  concerned,  not  having  appealed,  and  the  judg- 
ment in  favor  of  plaintiff  having  become  executory, — has  no  interest 
in  the  controversy,  and  that,  by  making  the  transfer  and  payment  de- 
creed by  the  judgment  appealed  from,  the  company  is  fully  protected. 
State  ex  rel.  Plaisent  vs.  Railroad  Company,  38  Ann.  312. 

It  is  therefore  ordered,  propria  motu,  that  the  appeal  in  this  case  be 
dismissed  at  appellant's  cost. 


No.  9812. 
The  State  of  Louisiana  vs.  Henry  Wilson. 

Sectioim  790  «ii4791  B.  8.  ftre  designed  to  panish  a  generic  offense— ehootlng  with  a  dau- 

gerona  weapon,  with  intent  to  commit  murder,  and  they  define  its  grades. 
In  certain  cireamstances  death  is  the  penalty ;  in  others  hard  labor  is  inflicted. 
The  sections  may  be  regarded  as  one  law  Jastifying  a  verdict  under  either. 

APPEAL  from  the  Ninth  District  Court,  parish  of  Concordia. 
Yowig,  J. 

M.  J,  Cunningham,  Attorney  General,  and  Hn-gh  Tull'm,  District  A  t- 
Ifrrney,  for  the  State,  Appellee : 

1.  When  the  crime  prohibited  by  one  statute  is  gi-eater  in  degree  aod  includes  the  crime 
pnnbhed  by  the  other  statute,  the  greater  crime  denounced  in  a  single  count  necessarily 
«mbraees  the  prosecution  of  the  lesser  crime,  for  which,  therefore,  the  accased  may 
be  convicted  under  the  count.    35  Ann.  734 ;  6  Ann.  886. 

*J.  The  verdict,  being  "the  finding  of  lay  people,"  need  not  be  framed  under  the  strict 
rules  ot  pleading,  or  after  any  technical  form.  Any  words  which  convey  the  idea  to  the 
fommoD  understandlDg  will  be  adequate.     And  all  fair  InteDdments  will  be  made  tu 
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nupport  It,      ^    *    *    *    *    ^-    if  it  auffloiently  flndn  anything?,  whetber  for  or  affainat 
tbe  defendaDt.    1  Biah.  Grim.  Pro.  Section  1005. 

O.  F.  Bmrles  amd  Ektm  dt  Luee,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Bbrmudez,  C.  J.  On  the  indictment  presented  in  this  case,  the  jury 
returned  the  following  verdict : 

"  We,  the  jury,  find  the  accused,  Henry  Wilson,  guilty  of  shooting 
Clias.  Zerkosky  with  a  pistol,  with  intent  to  kill  and  murder.'^ 

The  district  judge  sentenced  the  accused  to  ten  years  at  hard  labor. 

From  the  verdict  and  sentence  the  defendant  appeals. 

The  Record  contains  several  bills  of  exceptions  and  a  motioD  in  ar- 
rest of  judgment. 

The  bills  are  to  the  charge  of  the  court  and  to  the  refusal  of  the 
district  judge  to  give  certain  special  charges.  They  all  rest  on  the 
assumption  that  the  defendant  could  not  be  convicted  of  a  crime 
lesser  than  tjiat  charged  in  the  indictment,  a  theory  which  the  trial 
judge  would  not  accept. 

Sections  790  and  791  of  the  Revised  Statutes  are  to  be  considered 
under  the  issues  presented. 

Section  790  reads  as  follows :     * 

**  If  any  person  lying  in  wait,  or  in  the  perpetration,  or  attempt  to 
perpetrate  any  arson,  rape,  robbery,  or  burglary,  shall  shoot^  stab  or 
thrust  any  person  with  a  dangerous  weapon,  with  intent  to  commit  the 
crime  of  murder,  he  shall,  on  conviction  thereof,  be  punished  with 
death.'' 

Sec.  791  provides,  that:  '^  Whoever  shall  shoot,  stab  or  thrust  any 
person  with  a  dangerous  weapon,  with  intent  to  commit  murder  under 
any  other  circumstances  than  those  mentioned  in  the  preceding  sec- 
tion, shall,  on  conviction,  suffer  imprisonment  at  hard  labor,  or  other- 
wise, for  not  less  than  one  nor  more  than  twenty-one  years." 

Those  two  sections,  for  a  proper  understanding,  have  to  be  consid- 
ered together,  as  it  is  impossible  to  ascertain  under  what  circum- 
stances a  conviction  under  Sec.  791  can  take  place  without  consulting 
Sec.  790,  which,  by  the  reference  made  to  it,  by  Sec.  791,  forms  part 
of  it. 

Both  sections  were  evidently  designed  to  punish  a  general  offense, 
viz  :  **  Shooting  with  a  dangerous  weapon,  with  intent  to  commit  mur- 
der,'' defining  its  grades.  But  as  the  act  or  offense  might  be  aggra- 
vated, when  done  by  one  lying  in  wait,  or  in  the  perpetration,  or  at- 
tempt to  perpetrate,  arson,  rape,  robbery  or  burglary,  the  first  section 
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provides  that  on  conviction  t.lie  peualt\*  shall  be  death ;  and,  as  tlie 
act  or  olTense  might  be  committed  under  other  circamstances,  of  lesA 
gravity,  the  second  section  provides  that,  on  conviction,  the  punish- 
luent  shall  be  hard  labor  only. 

For  the  purposes  of  prosecution,  the  indictment  needed  not  to  he- 
framed  necessarily  under  the  first  section  to  secure  conviction  under 
the  second  section :  for  the  f^anie  reason  that,  in  an  indictment  for 
murder,  a  verdict  of  manslaughter  can  be  legally  found  and  returned. 

The  two  sections  may  be  treated  as  one  and  the  same  law,  justify- 
ing a  verdict  under  cither  the  first  or  the  second  section,  the  moment 
that  the  jury  find  a  state  of  facts  under  either. 

Similar  views  have  been  entertained  in  germane  cases.  State  vs.  (ire- 
gory,  33  Ann.  738  ;  State  vs.  Frances,  38  Ann,  387.  What  was  ^nid  in 
the  Scott  case,  3S  Ann.  387,  on  the  question  of  form  of  ihe  indictment 
there  does  not  in  the  least  militate  against  the  ruling  now  alluded  to 
in  the  Frances  case. 

It  iR  true  the  jury  did  not  find  the  accused  guilty  an  charged,  which, 
hail  they  done  so,  would  have  warranted  the  infiiction  of  death.  From 
the  fact,  however,  that  they  omitted  those  words,  or  a  statement  of 
facts  found  by  them,  it  is  inferable  that  they  negatived  the  circum- 
stances constituting  an  ofiV^.nse  under  section  790,  and  that  they  found 
the  accused  guilty  under  the  second  ^ction. 

Such  was  the  construction  put  by  the  district  judge,  who  instead  of 
sentencing  the  defendant  to  death,  merely  condemned  him  to  hard 
labor  for  a  medium  term,  of  which  he  here  complains  with  little  grace. 
State  vs.  Stouderman,  6  Ann.  286;  State  vs.  Green,  37  Ann.  382;  30 
Ann.  313,  1J6,  215,  1173;  28  Ann.  434;  40  N.  Y.  1,  348;  Bishop  Cr.  L. 
7  cd.,  vol.  1,  sec.  794;  lb.  vol.  1,  sec.  1005;  Wharton,  Cr.  L.  384. 

The  record  does  not  show  that  any  illegal  evidence  was  received. 

These  views  are  a  sufilcient  answer  to  the  motion  in  arrest,  which 
charges  that  the  accused  was  found  guilty  of  no  crime  under  the  laws 
of  Louisiana;  that  the  verdict  was  not  responsive  to  the  indictment 
or  the  charge  of  the  court ;  that  it  does  not  set  forth  the  facts  and 
elements  constituting  the  crime  for  which  they  find. 

As  to  the  objection  that  the  verdict  does  not  find  that  the  shooting 
was  done  with  a  dangerous  weapon,  it  suffices  to  remark  that  it  says 
that  the  shooting  was  done  with  a  pistol,  and  that  a  pistol  eo  nomine  is 
declared  by  law  to  be  a  dangerous  weapon.  Sec.  932  R.  S.  See,  also, 
.State  vs.  Jackson,  37  Ann.  467. 

Judgment  afiimied. 
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Shattnck  &  Hoffbian  vh.  New  Orlcaiiti  et  a\. 

No.  9793. 
Shattuck  &  Hoffman  vs.  Cixr  of  New  Orlkans  et  al. 

The  tax  payer,  before  bring ing  salt  for  the  redaction  or  correction  of  an  aiiseaanieut.  inii^t, 
aa  a  condition  precedent,  make  the  preliminary  opposition  thereto  and  application  for 
redreas,  provided  for  by  Uw. 

A    I*PEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleaiin. 
XX     Bightor,  J. 


W.  F,  (k  D.  a  MeUen  for  Plaintiffs  and  Appellees : 

A  lumping  aaaeasment,  inolading  "  money  loaned  on  interest,  all  credits  and  all  billa  re- 
ceivable for  money  loaned  or  advanced  "—$175,000~do€8  not  enable  the  tax  collect4>r  to 
aaoertain  the  tax  dne  on  any  class  or  article  of  property,  and  Is  void.  Thibodaax  vs. 
Keller,  99  Ann.  510;  Clinton  and  P.  H.  R.  R.  vs.  Collector,  30  Ann.  606 ;  Desty  on  Tax- 
ation, Vol.  1,  pp.  564  and  565;  San  Francisco  va.  Mack.iy.  SI  Fed.  R.  .'»9;  Constitation, 
1879,  Art.  210;  Act  96,  1882 

Under  the  State  Constitution  of  1879.  and  the  various  acts  of  the  legislHtare  passed 
since  that  Constitution  went  into  eifecr.  neither  the  assessment  of  taxes  nor  the  filioj;  of 
the  tax  rolls  in  the  mortgage  oflSce,  affects  the  property  of  the  tax  paj-er  who  is  assesned, 
with  a  general  lien  or  privilege  or  legal  mortgage.  Each  piece  of  property  is  liable  for 
the  tax  assesaed  on  it  and  no  other.  Const.,  Arts.  310  and  3)f^ :  Act  107, 1884  :  Act  96, 18€2. 
flees.  32,  33,  34 . 

A  general  privilege  or  legal  mortgage  affecting  all  the  property  o(  the  tax  payer  as- 
sessed would  be  a  vain  thing,  for  a  suit  to  enforce  such  privilege  or  mortgage  conld  not 
be  maintained.  The  right  of  seizure  and  sale  is  expressly  limited  to  the  asseraed  prop- 
erty for  the  amount  of  tax  assessed  thereon.  Const.,  Arts.  310  and  218  ;  35  Ann.  301 :  lb. 
:i39 ;  36  Ann.  812:  Act  96,  1883.  sees.  40,  41,  42,  44,  45,  46,  47,  46. 

Only  such  property  can  be  seized  and  sold  for  taxes  aaaeaaed  upon  it  as  has  been  as  • 
sessed  In  such  manner  that  it  can  be  identified  by  the  owner,  by  the  tax  collector,  and 
by  the  purchaser.  Act  96,  1883,  sees.  6.  12,  13,  14.  18,  21,  24,  25,  26,  27,  M,  35.  41,  43.  44. 
45.  46,  47.  48. 

A  tax  on  moneys  loaned  on  interest,  is  incapable  of  being  enforced.  "  Moneys  loaned 
on  Interest "  cannot  be  identified  or  seized  and  sold. 

A  tax  on  "  all  credits  and  all  bills  receivable  for  money  loaned  or  advanced,"  cannot  be 
enforced.  It  is  possible  to  identify  a  particular  bill  when  properly  described  in  the  .in- 
sessroent ;  but  the  general  designation  "bills  receivable"  in  an  assessment  is  an  inaufli- 
cient  description,  and  meaningless. 

Bills  receivable,  whether  properly  dcHcribed  or  not.  are  transitory  things.  They  may  be 
paid  and  surrendered  after  assessment  and  before  the  time  for  the  collection  of  the  tax 
arrives.  The  collector  cannot,  as  to  such  propeily  collect  the  taxes  in  the  manner 
pointed  out  by  the  Constitution. 

The  Constitution,  Art.  310,  in  providing:  1st.,  that  taxes  shonld  be  collected  without 
suit;  2d.,  that  they  ahould  be  collected  by  advertisement  and  sale;  -Id.,  that  the  adver- 
tisement and  sale  should  be  confined  to  the  property  on  which  the  taxes  are  due;  4th.. 
that  the  coUectcr  should  sell  such  portion  of  the  property  assessed  as  the  debtor  shonld 
point  out:  5tb..  and  that  if  the  debtor  should  fail  to  point  out  sufficient  property.  th« 
collector  should  forthwith  sell  the  least  quantity  of  property  which  any  bidder  will  buy 
for  the  amount  of  the  taxes,  interosts  and  costs;  has  excluded  from  taxation  all  prop- 
erty on  which  the  taxes  assessed  cannot  be  collected  by  eeixuro  and  sale. 
Under  the  Constitution  and  laws  of  this  State,  the  Bureau  of  Assessments  is  theoomple* 
inent  ot  the  Bureau  of  Collection,  and  thero  is  no  authority  in  the  General  Asaembb'  to 
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require  that  the  aasesaore  shall  do  the  vaiD  thing  of  listing  and  assessing  "mooej's 
losDed  on  interest,  and  all  credits  and  bills  receivable  for  money  loaned  or  advanced," 
since  the  Constitation  permits  of  no  legislative  provision  for  the  collection  of  taxes  as- 
sessed thereon. 
10.  A  sait  to  annnl  an  assessment  on  the  ground  of  its  unconstitutionality  or  illegality  is 
different  fh>m  a  suit  to  revise  or  correct  an  assessment,  because  ot  errors  in  desoriptiou 
or  valuation.  The  right  of  action  to  coirect  an  assessment,  conferred  by  Art.  908  of  the 
Constitution,  and  recognized  by  sec.  27  of  Art  No.  IW  of  1882.  and  sec.  9  of  Act  No.  107  of 
1884,  does  not  depend  upon  a  previous  application  to  the  Board  of  Assessors  or  the  (com- 
mittee of  Bevislon.  A  fortiori,  such  application  is  not  a  condition  precede t  to  a  suit  to 
annul  an  assessment  as  unconstitutional  or  illegal.  Act  107,  1884,  sec.  9;  Act  96,  1882, 
sec.  27;  Act  77.  1880.  sec.  51 :  Act  90,  1877.  sees.  87,  88  and  89;  Gay  vs.  Board  of  Assor- 
sors,  34  Ann.  pp.  370,  372,  373;  Const.,  Art.  303. 

W.  H.  Bogers,  City  Attorney,  and  B,  K.  Miller,  Assistant  City  Attor- 
ney, for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

W  ATKINS,  J.  Plaintiffs  were  assessed  in  1885  on  "money  loaned  on  in- 
terest, all  credits  and  all  bills  receivable  for  money  loaned  or  advanced, 
$175,000,"  in  value,  and  they  sue  for  the  annulment  thereof  on  tlie  ground 
that  the  assessment  is  'H'^ague,  indefinite  and  uncertain,  and  does  not  suf- 
ficiently describe  the  property  assessed.  That  it  is  meaningless  and 
confuses  property  of  different  kinds,  each  kind  insufficiently  described. 
That  it  shows  nothing,  no  property  of  any  kind,  that,  under  the  Con- 
stitution and  laws  of  the  State,  can  be  seized  and  sold  by  the  collector 
of  taxes." 

In  the  alternative,  they  pray  that,  if  it  be  held  that  said  assessment 
is  not  null,  it  be  reduced  to  $25,000,  for  the  reason  that  a  proper 
assessment  of  all  the  effects  of  said  firm  would  not  have  exceeded 
that  sum. 

The  State  and  city  affinn  the  validity  of  the  assessment;  and  all  the 
defendant4«— including  the  Board  of  Assessors— except  to  plaintiffs' 
action,  because  "  it  does  not  appear  that  the  plaintiffs  ever  applied  to 
the  Committee  of  Revision  of  the  City  Council  for  the  correction  of 
this  assessment,  antecedent  to  the  institution  of  this  suit. 

This  exception  seems  not  to  have  been  passed  upon  by  the  judge  a 
qiw;  but,  on  the  merits,  he  annulled  the  assessment,  and  from  this 
judgment  the  defendants  have  appealed. 

I 

The  exception  must  be  lirst  disposed  of. 

Section  27,  of  Act  96  of  1882,  provides :  "  That  all  taxpayers  shall 
have  the  right  to  appear  before  the  Board  of  Assessors  in  the  parish 
of  Orleans,  during  the  sessions  of  said  board,  and  be  heard  concerning 
the  description  of  the  property  listed  and  the  valuations  of  the  same 
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H6  a980A84^d,  and  they  shall  hsi^e  the  right  of  teBtinp:  the  eorrectneKR  of 
tlieir  fiKBeRsnieDts  before  the  courts  of  justice,  in  any  procedure  uliicli 
the  UonstitutioD  and  laws  may  permit,  bat  the  action  to  test  such  cor- 
rectness shall  be  instituted  on  or  before  the  Hrst  day  of  November  of 
the  years  in  which  the  assessment  is  made." 

That  law  was  amended  by  Section  Oof  Act  107  of  1884,  so  as  t^  reail 
as  follows,  viz:  ''That  all  taxpayers  shall  have  the  right  to  appear 
before  a  standing  committee  on  assessment  of  the  City  Council  of  New 
Orleans,  as  provided  in  the  aforesaid  act,  during  the  sessions  of  said 
board,  and  be  heard  concerning  the  description  of  the  property- 
listed  and  the  valuation  of  same,  as  assessed,  and  they  shall  have  the 
right  of  testing  the  correctness  of  their  assessments  before  the  courts 
of  justice  in  any  procedure  which  the  Constitution  and  laws  may  per- 
mit, but  the  action  to  test  such  correctness  shall  be  on  or  before  the 
1st  day  in  November  of  the  year  in  which  the  assessment  is  made. 
Said  committee  shall  determine  upon  said  application  and  report  their 
action  at  once  to  the  City  Council  for  its  approval  or  rejection,  ami 
such  decision  of  the  Council  shall  be  tinal,  unless  set  aside,  in  accord- 
ance with  Article  203  of  the  Constitution.'' 

In  City  of  New  Orleans  vs.  Canal  and  Hanking  Company,  \^2  Ann. 
157,  the  Court  construed  the  provisions  of  Act  96,  of  the  extra  Kessioti 
of  1877,  which  are  quite  similar  to  those  above  quoted,  and  said  :  ''As 
regards  the  methods  adopted  by  the  assessors  to  ascertain  the  value  to 
be  taxed,  we  think  that  the  objection,  even  if  well  founded,  conies  Uyo 
late.  After  assessments  have  been  made,  the  law  directs  the  rolls 
to  be  exposed  and  advertised  for  thirty  days,  and  requires  all  persons 
objecting  thereto  to  come  forward  and  claim  correctness.  Ample  op- 
portunity and  efficient  means  are  provided  to  enable  the  taxpayer  to 
have  all  errors  corrected.  If  he  does  not  urge  his  objections  within 
the  time  allowed,  he  is  thereafter  precluded." 

That  act  permitted  any  taxpayer  who  conceived  himself  aggrieved 
by  an  assessment,  to  make  an  appeal  in  writing  to  the  assessor,  within 
thirty  days  after  same  had  been  filed  and  adveitised,  *' stating  particu- 
larly the  correction  desired  ;  '^  and  made  it  the  duty  of  the  assessor  to 
''  proceed  to  hear  and  adjudge  his  case."  It  gives  to  the  taxpayer  the 
right  of  appeal  to  the  courts  on  his  taking  an  oath  *'  that  gross  injus- 
tice has  been  done  him."  Sections  5,  15  and  29  Act  96  extri  session 
of  1877. 

In  Gay  va.  Board  of  AsseMsors,  34  Ann.  370,  the  C'ourt  had  under  con- 
sideration the  provisions  of  Article  51  of  Act  77  of  1880,  which  are  ident- 
ical with  those  of  Section  27  of  Act  96  of  1882,  above  quoted,  with  the 
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exception  of  the  limitation  of  time  witliin  which  the  action  should  be 
bronght,  which,  in  the  former,  was  ^'  prior  to  the  day  of  tax  sale,  as 
advertised,  and  not  afterward.'' 

The  Court  said  of  the  Act  of  1877:  ^^  Tlie  complaint  to  the  board 
and  a  resort  to  arbitration  were  conditions  precedent  to  the  appeal  to 
the  eoarts." 

There  was  no  like  phraseology  employed  in  either  the  law  of  1880 
or  1882  J  but  in  that  of  1884  it  was  expressly  provided  that  the  stand- 
ing c«)mmittee  on  assessmentr  shall  determine,  upon  the  application  of 
the  taxpayers,^'  and  report  "  their  action  at  once  to  the  City  Council, 
for  its  approval  or  rejection ;  and  such  decision  of  the  City  Council 
shall  be  final,  unless  set  aside,  in  accordance  with  Article  203  of  the 
Constitution." 

This  we  consider  as  a  condition  precedent  to  the  taxpayer's  right  .of 
netion  to  test  the  correctness  of  an  assessment  before  the  courts,  and 
its  non-observance  is  fatal  to  the  plaintiff's  action. 

II 

Rut  plaintiff's  counsel  argue  that  this  is  not  a  case  to  test  the  cor- 
rectness of  an  assessment,  the  constitutionality  or  legality  of  which 
are  otherwise  admitted;  but  one  to  annul,  to  declare  void  the  whole 
asAessment.  It  says :  '*  The  right  to  institute  it  was  not  conferred  by 
the  tax  laws  of  1882  and  1884.  It  existed  independent  of  those  lawp, 
nnderthe  general  jurisprudence  of  the  State.'' 

Again:  '' Besides  Art:  208  of  the  Constitution  gives  to  the  taxpayer 
the  right  of  testing  the  correctness  of  their  assessments  before  the 
courts  of  justice.  It  is  an  absolute  and  unconditional  right,  and  the 
legislature  c4innot  take  it  away." 

This  argument  is  fully  answered  by  the  statute  of  1884,  which  has 
placed  an  intepretation  on  that  article.  It  clearly  states  that  the  report 
of  the  standing  committee  shall  be  final,  unless  set  aside  in  accordance 
with  Art.  208. 

The  right  of  the  taxpayer  to  appear  before  the  standing  committee, 
and  be  beard  concerning  the  description  of  the  property  listed  and  the 
valuation  of  the  same  as  assessed,  anl  the  report  of  the  standing  com- 
mittee on  assessment  of  the  City  Council,  are  proceedings  preparatory 
and  prerequisite  to  the  taxpayer's  right  of  action  to  test  the  correct- 
ness of  the  assessment  in  the  courts  of  justice.  This  was  certainly  a 
wise  precaution  taken  by  the  legislature  to  prevent  unnecessary  and 
vexatious  embarrassment  and  delay  in  the  collection  of  the  revenues. 
We  think  the  revenue  laws  must  be  consulted  in  determination  of 
plaintiffs'  right  and  cause  of  action.  They  afford  the  taxpayer  ample 
14 
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justice.  We  cannot  ass'ime  that  the  committee  ou  assessment  would 
not  or  could  not  have  afforded  plaintiffs  ample  and  speedy  relief — if 
indeed  tiie.v  were  entitled  to  any,  and  if  they  had  not,  they  could  tlieii 
readily  have  applied  to  the  courts  of  justice  for  relief. 

(Conceding  all  that  plaintiffs  urge  against  their  assessment,  for  the 
imrpoHc  of  argument,  we  can  see  no  reason  why  the  committee  did  not 
have  ample  authority  under  the  statute  to  correct  any  errors  shown  to 
have  existed  in  the  description  of  the  property  listed,  and  the  valua- 
tion of  same  as  assessed ;  and  that  is  the  substance  of  their  demaiulH. 

The  case  of  Adler,  Goldman  &  Co.  vs.  Board  of  Assessors,  -i?  Ann. 
.'307,  is  conclusive  against  the  plaintiffs  as  to  the  character  of  their 
action. 

It  is  therefoie  ordered,  adjudged  and  decreed,  that  the  judgment  ap- 
pealed from  be  annulled,  avoided  and  reversed,  and  proceedings  to 
render  such  judgment  as  should  have  been  rendered  by  the  judge  a  quoy 
it  is  ordered,  adjudged  and  decreed,  that  the  exception  taken  by  de- 
fendants be  sustained  and  plaintiffs^  suit  dismissed,  and  all  costs  of 
both  courts  be  taxed  against  them. 

Rehearing  refused. 


No.  9869. 
J  KAN  M.  Levet  V5.  Antoinette  and  Chakles  Lapeyrollerik. 

The  servitude  of  drain  through  a  canal  in  oontinuona  and  apparent  and  raay  be  acquired  by 
posseaRion  of  t«n  jeai-s. 

When  Rnch  a  Hervitnde  iaeAt^ibliiiUed  iu  favor  of  an  estate  owned  by  a  partnernhip  over  a 
tMintiguouB  estate  belonging;  to  one  member  of  the  partnership,  the  possession  by  the 
firm  for  ten  years  will  sustain  the  ownership. 

In  absence  of  any  stipulation  to  that  effect,  such  ri^ht  will  be  presumed  to  be  a  ixmU  servi- 
tude. 

PPEAL  from  the  Twenty-sixth  District  Court  for  the  Parish  of 
St.  John  the  Hajitist.     Eost,  J. 


A 


T.  J.  Semmes  &  Legeudre  for  Plaintiff  and  Appellee : 

Servitudes  are  divided  into  two  classes :  personal  and  real.    C .  C.  646. 

A  personal  servitude  is  one  established  for  the  benefit  of  a  person,  such  as  usufruct,  use. 

habitation  and  antichresis. 
A  rb»il  rtervitotle  ia  ooe  eAtHblished  on  an  estate  for  the  benefit  of  another  estate. 
Examples:  light  of  diaiaaKe.  ri^ht  of  pasturaf^e,  right  of  watering.    C  0.  731. 
Servitudes  are  cuutiuiious  or  di:4foiitiuuouH.  apparent  or  non-apparent. 
A  si>rvitudii  of  diaiua>;t«  in  continuous  and  apparent.     C.  C.  727,  7*28. 

It  can  be  acquired  by  twn  years'  prescription.  ('.  C.  76.j:  34  Ann.  568 ;  3:i  Aun.  7}>7;  7  La.  Xt. 
IM-esctiptiou  attaches  to  a  right  the  moment  it  can  be  exercised.     Hence,  iu  matters  of  real 
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Msrritnde  (drainage),  it  begins  to  run  from  the  time  that  the  right  is  exercised,  and  from 
the  time  that  the  works  necessary'  for  the  exorcise  of  it  are  coDstmcted.  C  N.  64S, 
Mareailc.  p.  561 ;  Demolombe,  vol.  xii,  pp.  268,  SG9;  Aabry  8l  Ran,  p.  80;  Zacharie.  p. 
79;  TouUier,  vol.  iU,  p.  479,  \  479 ;  Laarent  vol.  vii,  p.  836 ;  Henneo,  vol.  ii,  p.  12i7. 

A  partner  may  establish  on  his  individaal  property  a  real  servitude  in  favor  of  an  estate 
belonging  to  a  partnership  of  which  he  is  a  member.  In  such  a  case  the  respective  es- 
tates are  held  by  diiferent  owners,  the  partnership  being  distinct  from  the  members 
composing  it.  Anbry  Sl  Ran,  p.  63  ;  Demolombe  XII,  §  696;  Zacharia,  Vol.  Ill,  p.  63, 
§  47  ;  16  Ann.  275. 

Id  ca«ee  of  doubt,  the  court  is  to  decide  in  favor  of  the  real  servitude.  DalloK,  Servitude, 
No   28. 

The  destination  made  by  the  owner  is  equivalent  to  title  with  respect  to  continuous,  appa- 
rent servitude.    C,  C.  649;  6  B.  16;  1  Ann.  407  ;  3  Ann.  166. 

If  the  owner  of  two  estates  between  which  there  exists  an  apparent  sign  of  servitude  sell 
one  of  the  estates,  and  if  the  deed  of  sale  be  silent  respecting  the  servitude,  the  same 
shall  oontinue  to  exist  in  favor  of  the  estate  which  has  been  sold.  35  Ann.  469 ;  39  Ann . 
633;  5  Ann.  590;  5R.16;  16  Ann.  275;  13  Ann  108;  Marcade,  p.  648  :  Aubry  &  Ban,p.  86. 

A  right  of  servitude  is  indivisible  by  its  nature  and  is  inseparable  from  the  estate  to  which 
it  belongs.    C.  C.  65<H157. 

Warranty  is  implied  in  partitions  of  property  between  co-owners,  in  the  same  manner  ahd 
to  the  same  extent  as  between  co-heirs.     C.  C.  1890.  1384  to  1397  ■ 

Ue  who  receives  part  of  the  proceeds  of  a  sale,  ratifies  it  and  is  estopped  ttom  questioning 
the  title  of  the  purchaser.    33  Ann.  181 ; 

Ho  who,  by  his  words  or  conduct,  causes  another  to  believe  in  the  existence  of  a  certain 
state  of  things,  on  the  faith  of  which  the  latter  has  acted,  is  estopped  from  averring  a 
tUfferent  state  of  things.     4  Ann.  393  ;  5  Ann.  366 ;  6  Ann.  274;  30  Ann.  30. 

J.  D.  Augiistiuj  L.  DePoorter  and  Q.  Leche  for  Defendants  and  Ap- 
pellants: 

Posaession  nomine  proprio  is  of  the  essence  of  the  possessory  action .  33  Ann .  192,  Dooley 
vs.  Gibson;  see  also  2  Ann.  749:  4  Ann.  .'i35;  C  C.  3441,  .'i-MO,  3511,  ri514. 

Prescription  (if  applicable  at  all  here  which  is  denied)  in  governed  by  the  same  rule  as  lo 
the  possession  necessary  to  initiate  its  starting  point  R.  C.  C.  3478,  3479,  3489,  3490; 
.•«ee  also  as  to  title  and  requisiten  for  prescription.  12  Ann.  730;  12  M.  17;  5  Ann.  .^94  ; 
6  Ann.  663. 

One  who  holds  as  agent  cannot  prescribe .    M  Ann   80{<. 

A  possessor  by  a  precarious  title  cannot,  by  selling  and  buying  back  the  property,  acquire  a 
title  as  aclasis  for  prescription .     10  A  nn .  580 . 

A  partner  is  only  the  agent  ot  the  partnership  for  purposes  of  administration  of  its  affairs 
and  property.    C.  C.  8870. 

In  actions  of  partitions  involving  a  settlement  of  claims  and  accounts,  no  prescription  is 
applicable  except  that  which  is  a  bar  to  the  partition .  16  Ann  170,  Chapman  vs.  Wood- 
ward: 14  Ann.  740. 

The  same  rules  of  partitions,  and  the  same  as  to  the  obligations  uf  the  partners  inter  ««xc. 
apply  as  in  cases  of  successions.    CO.  28iK). 

If  the  use  only  of  specified  property  has  been  brought  into  the  partnership,  and  that  prop- 
erty is  sach  of  a  nature  that  it  may  be  used  and  eivjoyed  without  destroying  it,  the  own- 
erahip  remains  in  the  partner  who  brought  it  in  and  is  at  his  risk.  C.  C  2863 ;  see  alAo 
on  partnership,  C.  C.  2808,  2801 ;  23  Ann.  S03;  3  R.  488;  3  Ann.  319. 

StAtutes  of  prescription  and  limitation  cannot  be  extended  from  one  action  to  another,  uor 
to  analogous  cases  beyond  the  strict  letter  of  the  law .    15  Ann .  143,  Garland  vs   Scott . 

In  the  absence  of  a  title,  and  exclusive  adverse  individual  possession  thereunder,  plaintiff 
conld  only  prescribe  by  thirty  years,  for  a  continuous  apparent  servitude,  the  otherH 
being  impreecriptible.  C.  C.  3504:  Troplong  de  U  Prescription,  Vol  I,  sec.  408,  p.  510  : 
lb.  Vol.  II,  sec.  556,  p.  439;  TouUier  3.  par  61  ftife<j.;  Servitudes,  pars.  .356.  373.  443.  4rv«. 
4.10.  461. 

\  n^e  for  the  benefit  of  a  partnership,  through  the  estate  of  au  individual  partner,  cannot 
l)e  presumed  to  have  been  intended  by  the  partner  as  being  a  dismemberment  of  a  real 
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nature  in  favor  of  the  partDernbip  estate  itself,  said  ase  lapsing  wlrh  the  closlnfc  and 
end  of  the  pHitnersbip.    C.  i: .  647. 648,  753,  768. 

A  service  is  not  a  servitude;  and  a  servitude  may  be  personal  as  a  service,  even  if  the  es- 
tate belongins  to  the  person  be  benefited  in  some  way  by  the  servioe ;  the  real  cbarac* 
ter  of  the  servioe  cannot  be  presumed,  and  cannot  be  created  by  lapse  of  time  unlesn 
the  estates  belong  to  distinct  persons,  and  an  adverse,  uninterrupted,  exclusive,  public 
possession  can  be  predicated.  Above  authorities  and  R.  C.  C.  640;  G.  C.  3483,  3499. 
3490,  3514 

Presciiption  is  not  favored,  but  is  HriMitsimi  jurU,  like  homeatead  laws  and  never  8upp1i«*d 
This  is  elementary. 

At  any  rate,  the  restoration  of  the  natural  drainage  of  tract  C  by  Mr.  Edriugton  opening 
the  dam  and  leaving  it  so  for  over  two  months,  was  an  interruption  of  the  prescripiioii 
of  the  cross  drainage,  if  any  such  could  ever  have  been  either  intended,  contemplated  or 
imagined .    37  Ann .  250 . 

The  essence  of  til  e  partnership  bond  Is  good  faith  and  honesty  like  in  marriage:  mid  tltt« 
attempt  t-o  convert  into  a  prescriptive  title,  after  the  death  of  a  partner,  a  nei  vic« 
granted  previously  to  the  firm,  is  in  bad  faith  and  should  be  discouraged. 

A  natural  servitude  by  the  situation  of  the  estates  in  the  peculiar  position  of  the  nlliix  isl 
lands  of  Louisiana  especially,  need  not  be  by  title  nor  prescription,  of  course ;  Init  arti- 
ficial servitudes  of  a  real  and  perpetual  nature  must  be  by  contract:  or  may  be  by  pre 
scription  in  case  of  continuous,  apparent  servitudes,  if  the  possession  be  adverse,  exolu 
»ive,  notorious,  public  and  uninterrupted,  during  the  period  expressly  fixed  liy  law .  <\ 
C.  471,  2440,  2975;  32  Ann.  839,  Bailey  vs.  Ward. 


The  opiuioD  of  the  Court  was  delivered  by 

Fenner,  J.  This  case  involves  the  claim  to  a  servitude  of  draiu, 
and  the  following  diagram  exposes  the  situation  of  the  estates  con- 
cerned : 
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Tlie  tacts  are  as  follows  : 

In  1866  the  partnership  of  Levet  &   Lapeyrollerie  acquired  the  tract 
A.     In  1867  the  same  partnership  acquired  the  tract  C. 


NEW  ORLEANS,  FEBRUARY,  1887.  213 

Levt«t  vs.  Lapeyrollerie. 


.  In  the  same  year  J.  M.  Lapeyrollerie,  a  member  of  said  partnership, 
became  the  individaal  owner  of  the  tract  B. 

The  natural  drainage  of  tract  C  was  to  the  rear,  but  the  owners 
'  of  the  rear  lands  having  obstructed  the  same,  in  1871  the  partner- 
ship of  Levet  &  Lapeyrollerie,  with  the  consent  of  Lapeyrollerie,  dug 
the  canal  indicated  in  the  diagram,  running  from  the  tract  C  across 
tract  B,  and  emptying  into  a  canal  in  tract  A.  which  conducted  its 
waters  to  the  rear. 

From  that  date  the  waters  from  tract  C  have  enjoyed  uninterrupted 
optlet  through  this  canal. 

In  1883  the  partnership  of  Levet  &  Lapeyrolleiie  was  dissolved  by 
the  death  of  the  latter. 

A  judicial  partition  w^as  effected  between  the  heir»  of  Lapeyrollerie 
and  the  surviving  partner,  Levet,  which  was  made  by  sale  of  the 
common  property,  and  the  tracts  A  and  C  were  adjudicated  to  Levet, 
to  whom  the  said  tracts  were  duly  transferred,  ''with  all  the  rights, 
ways,  privileges,  improvements  and  appurtenances  thereunto  belong- 
ing. 

In  1884  the  heirs  of  Lapeyrollerie,  owning  tract  B,  attempted  to  close 
the  canal,  when  the  present  phiintiff,  claiming  a  servitude  of  drain  in 
favor  of  tract  C,  through  said  canal,  acquired  by  a  possession  of  ten 
years,  brought  the  present  suit  for  a  perpetual  injunction,  restraining 
defendants  from  any  acts  interfering  with  it. 

The  servitude  claimed  is  a  real  servitude.  C.  C.  646,  714.  It  is  con- 
tinuow.     C.  C.  727.     It  is  ajtparent.     C.  C.  728. 

The  Code  provides  that  *^  continuous  and  apparent  servitudes  may 
be  acquired  by  title  or  by  a  possession  of  ten  years."    C,  C.  765. 

There  is  no  dispute  that  the  servitude  here  has  been  possessed  or 
enjoyed  for  more  than  ten  years,  without  interruption. 

The  defendants  contend,  however,  that  the  owner  of  tract  C  cannot 
claim  the  benefit  of  such  possession,  because,  up  to  the  death  of  La- 
pe3rrollerie,  said  owner  was  a  partnership,  of  which  their  said  ancestor 
was  a  member.  The  proposition  has  no  support  in  reason  or  author- 
ity. The  partnership  was  n  distinct  entity  entirely  separate  from  the 
individual  members,  capable  of  acquiring  such  a  servitude  by  title 
from  the  member  Lapeyrollerie,  and  equally  capable  of  acquiring  it 
by  possession  for  the  requisite  length  of  time. 

It  is  next  claimed  that  the  right  of  drain  here  involved  is  not  a  real 
servitude  properly  so-called,  bnt  a  mere  personal  right  established  in 
favor  of  the  partnership,  and  expiring  with  it,  under  C.  C,  758. 
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This  couteDtion  cannot  be  sustained  under  the  plain  language  of  the 
Code,  Arts.  754,  755,  756,  757. 

Where  a  servitude  is  acquired  by  title,  the  act  stipulating  it  may 
validly  declare  whether  it  is  in  favor  of  the  estate  or  only  in  favor  of 
the  owner,  and  such  stipulation  will  receive  full  effect.  But  Art.  755 
says  that  in  case  of  silence  of  the  act,  it  is  to  '*  be  considered  whether 
the  right  granted  be  of  real  advantage  to  the  estate,  or  mei-ely  of  per- 
sonal convenience  to  the  owner."  And  Art.  756  provides  that  "if  the 
right  granted  be  of  a  nature  to  assure  a  real  advantage  to  an  estate,  it 
is  to  be  presumed  that  such  right  is  a  real  servitude,  although  it  may 
not  be  so  styled." 

Plaintiff  ig  entitled  (^  the  full  benefit  of  this  presumption  in  this 
case,  where  there  was  no  express  title,  and  where  the  evidence  conclu- 
sively shows  that  the  servitude  was  established  for  the  benefit  of  tract 
C,  and  is  of  such  advantage  to  it  that,  without  it,  the  tract  could  not 
be  successfully  cultivated. 

Defendant's  pretensions  are  the  less  worthy  of  consideratior.  when 
raised,  for  the  first  time,  after  the  partition  sale,  at  which  the  price 
paid  for  tract  C  would  have  been  doubtless  reduced  had  it  been 
supposed  that  its  established  servitude  of  drain  would  be  disput^ul. 
We  think  the  district  judge  did  justice  in  the  case. 

Judgment  affirmed. 


,  2i^  No.  9829. 

^  1.^  The  State  of  Louisiana  vs.  Geokoe  Morgan. 

39    214\  Where  the  case  flhows  lack  of  diligeuce,  and  where  the  motion  for  continuance  exhibits  no 

.  reasonable  certainty  of  being  able  to  procure  the  attendance  of  the  absent  witness  at  a 

116    233  future  day,  the  nilinjc  of  the  court  rafuslng  coaiinuance  will  not  be  disturbed. 

In  an  indictment  charting  in  a  single  count  both  burglary  and  larceny,  verdict  for  larceny 
alone  sustained. 

PPEAL  from   the   Seventeenth    District   Court,  Parish   of  East 
Baton  Rou|re.     Burgess,  J. 


A 


M.  J,  Cunningham,  Attorney  General,  and   L.  A  Beale,  District  At- 
torney, for  the  State,  Appellee : 

Due  and  pi-oper  diligence  must  be  shown  in  order  to  obtain  a  continuance  on  the  ground  of 
the  absence  of  a  witness,  and  ihe  judge  a  quo  roust  use  his  discrf  tion  in  such  cases.  28 
Ann .  4G.  The  ruling  of  the  Judge  a  quo  on  a  motion  for  continnance  in  a  criminal  case 
involves  both  questions  of  law  and  fact,  and  cannot  therefore  be  examined  on  appeal, 
lif'canse  the  Jurisdiction  of  the  appellate  couTt  in  criminal  cases  is  Umit^Ml  tn  qiie<itioii.<4 
of  law  alone.    23  Ann.  .')S8. 
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The  geoeral  role  is  that  two  dUtiact  offenses  oannot  be  charj^ed  in  one  count  of  an  indict- 
ment. Bat  "  the  most  prominent  exception  is  to  be  found  in  indictments  for  burglary, 
in  wbiob  it  ia  correct  to  charge  the  defendant  with  having  broken  into  the  bouse  with 
intent  to  commit  a  felony,  «nd  also  with  haying  committed  the  felony  intended." 
Wharton's  Criminal  Practice,  sec.  944.  Same  principle  recognized  in  34  Ann.  48,  and 
anthorities  there  quoted.    On  the  same  point  we  refer  to  37  Ann.  780,  State  vs.  Nichols . 

<  )ne  indicted  for  burglary  and  larceny  may  be  acquitted  of  bui^lary  and  found  guilty  of  lar- 
ceny.   Wharton's  Criminal  Law,  8th  ed.  sec.  819. 

ff.  N.  Sherburne  and  G.  W,  Buckner  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fbnner,  J.  The  defendant  moved  for  a  continuance  on  the  ground 
of  the  absence  of  a  material  witness,  who,  he  alleges  in  his  motion, 
had  been  duly  summoned.  The  name  of  the  witness  was  Jim  Smith, 
and  one  Jim  Smith  had  been  summoned  and  appeared,  but  defendant 
said  it  was  not  the  man  he  referred  to. 

The  judge  allowed  tlie  sheriff  to  explain  his  action  in  the  premises. 
He  stated  that  on  reception  of  the  tubpcena  for  Jim  Smith  he  called  on 
tlefendant  for  instructions,  wlio  told  him  he  did  not  know  his  residence, 
but  that  he  was  ''the  Jim  Smith  who  had  been  in  jail  in  this  parish  and 
stayed  around  a  woman  named  Bella  Cannon,"  and  could  give  no  fur- 
ther description  or  direction.  The  Jim  Smith  summoned  had  been  re- 
cently in  jail  and  did  stay  about  Bella  Cannon  and  he  had  lieeu  unable 
to  find  any  other  Jim  Smith. 

Exception  was  taken  to  admission  of  this  statement  of  the  sheriff, 
but  as  it  was,  in  fact,  simply  a  full  return  of  his  action  on  the  subposna, 
the  objection  has  no  force. 

The  judge  refused  the  continuance  on  the  ground  that  the  case  had 
been  fixed  two  weeks  in  advance,  and  the  subpu'iia  having  been  issued 
only  two  days  before  the  trial,  there  was  want  of  due  diligence.  This 
reason  taken  in  connection  with  the  absence  of  any  suggestion  in  the 
motion  that  defendant  knows,  or  has  any  means  of  ascertaining,  the 
whereabouts  of  his  witness,  is  sufficient. 

1. 

The  indictment  is  for  burglary  and  larceny  clmrged  in  a  single  count. 
The  accused  asked  the  court  ti)  charge  the  jury  that  it  "could  find  a 
verdict  of  burglary  alone;  "  but  the  court  charged  that  they  could  find 
a  verdict  for  "botli  burglary  and  larceny,  or  either." 

The  jury  found  a  verdict  for  larceny.  This  is  assigned  as  error 
uuder  an  exception  to  the  charge,  and  also  in  a  motion  in  arrest. 

We  have  twice  sustained  indictments  assailed  on  the  ground  that 
cliarging  burglary  and  larceny  in  the  same  count  avoided  them  for  du- 
plicity.    State  VB.  Johnson,  84  Ann.  48  ;  State  vs.  Nicholls,  37  Ann.  779. 
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But  in  both  of  those  cases  the  verdict  was  for  burglary,  or  for  bur- 
glary and  larceny. 

In  the  last  case  we  suggested  that,  ^'  had  the  verdict  been  for  larceny 
alone,  a  different  question  might  arise.'' 

That  question  is  directly  presented  in  this  case,  and  upon  it  we  en- 
counter a  direct  conflict  of  authorities.  Mr.  Wharton  holds  that,  under 
such  an  indictment,  verdict  for  larceny  alone  may  be  sustained.  Whar- 
ton Cr.  L.,  H  383,  560,  617,  1615. 

Mr.  Bishop,  while  liolding  that  burglary  and  larceny  may  be  charged 
together  in  a  single  count,  construes  such  a  charge  to  be  only  for  a 
single  offense,  viz :  burglary  in  a  particular  manner,  and  holds  that  it 
can  support  only  a  verdict  for  burglary.    Bishop  Cr.  L.  1062. 

The  reason  of  the  matter  seems  to  us  to  support  the  principle  of 
Wharton  5  for  if  the  accused  may  be  validly  charged  in  the  same 
count  with  both  burglary  and  larceny,  we  cannot  see  why,  on  simple 
failure  to  prove  the  breaking  into  the  house,  as  for  instance,  when  the 
accused  had  simply  entered  the  house  through  an  open  door,  the  ac- 
cused should  go  free,  although  it  might  be  fully  proved  that  he  then 
and  there  committed  the  larceny. 

We  therefore  hold  that  the  judge  did  not  err  in  his  charge  to  the 
prejudice  of  deifendant. 

Judgment  affirmed. 


No.  9880. 
Felix  Boukgeois  vs.  Euphrosine  Chauvin. 

The  charjres  of  abaDdonment,  defamation  and  attempt  on  plaintiff's  Ufe.  on  which  the  olaiia 

of  aeparation  from  bed  and  board  is  claimed,  are  not  proved. 
The  charge  of  adultery  on  which  immediate  dirorce  is  claimed,  is  snpported  by  no  snfBoient 

evidence  alter  the  incident  of  March,  1884,  which  was  fully  condoned  by  plaintiff. 
Where  the  conduct  of  the  husband  indicates  a  real  intention  to  have  his  wife  transgress  or, 

at  least,  an  intention  to  allow  her  to  do  so  undisturbed  and  unprevented.  this  consti- 

tuies  connivance,  and  operates  as  a  bar  to  the  suit. 

APPEAL  from  the  Twentieth  District  Court,  Parish  of  Lafourche. 
Beattie,  J. 

Dfm<1  Todd,  for  Plaintiff  and  Appellant : 

A  plea  of  condonation  admits  the  charge  of  adultei*y  an  true. 

The  exception  of  reconciliation  shall  not  arail  where  the  wrong  it  repeated.    C  C  158-3-4. 

Positive  or  direct  testimony  is  not  neccessary  to  establish  adultery.     16  Ann.  4. 

When  three  facts  combine  to  show  the  guilt  of  defendant,  it  may  be  taken  as  proved  :  flr^t . 

thecriroinalintent  in  defendant;  secondly,  the  same  in  the  alleged  parfu;«p«  mr^ in i#; 

lliirdly,  the  opportunity  sought  with  secrecy  and  concealment .      Bishop.    Marriage 
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ami  Divoroe,  Seo.  497 ;  Sec.  439 ;  alM,  p.  347,  Seo.  433 ;  Bramwell  v«.  Bramwell,  3  Hagg. 
618,  5th  E.  £.  R.  32.    See  Phil,  on  Ev.  (CowanBill's  Notes)  p.  600. 

Knohlochy  Moore  &  Badeaux,  for  Defendant  and  Appellee  : 

.  The  incident  of  Karoh,  1884.  does  not  establish,  even  by  presumption,  any  act  of  adul- 
tery. 

,  Even  if  it  did,  which  is  denied,  the  act  was  condoned ;  plaintiff,  although  an  eye  witness 
to  that  scene,  continued  to  livo  with  his  wife  in  matrimonial  relationship  for  five  months 
afterward.  See  C  C.  152,  154 ;  39  A.  9  ;  18  A.  643 :  10  La.  251 ;  14  A.  387  Bienvenii  vs. 
Buisson . 

Nothing  has  transpired  since  March.  1884,  which  throws  the  slightest  suspicion  of  infi- 
delity on  the  wife. 

Every  subse4nent  act  or  cirenmstance,  although  not  one  can  be  considered  even  nupi- 
cunu.  is  fully  explained  by  the  wife,  and  proves  her  to  have  been  pure  and  virtuous 
throughout. 

There  was  no  abandonment  by  the  wife,  as  alleged  in  original  petition.  The  hnsband 
in  August,  1884,  left  his  wife. 

Even  if-  the  wife  had  abandoned  her  husband,  no  Judgment  for  separation  can  be  en- 
tered, as  the  abandonment  must  be  shown  by  the  three  summons  provided  for  by  law. 
SeeC.  C.  115;  8  A.  14;  14  A.  386;  28  A.  194. 

.  No  act  of  impropriety,  indiscretion  or  even  suspicion,  is  safilGient  to  adndge  a  wife 
guilty  of  adultery.  See  Cooper  vs.  Cooper,  10  La.  251 ;  Hall  vs.  Canlwright,  18  A .  414; 
Galen  vs.  Darby,  3B  Ann.  73. 


The  opinion  of  the  Court  was  delivered  by 

Femner,  J.  The  plaintiff  brought  this  suit  against  his  wife,  oiigin- 
ally,  for  separation  from  bed  and  board,  on  grounds  of  abandonment, 
defamation,  attempting  his  life  and  the  like. 

This  part  of  the  case  may  as  well  be  dismissed  with  tlie  statement 
that  the  evidence  fails  entirely  to  support  the  charges. 

He  subsequently  filed  an  amended  petition  in  which  he  claimed  an 
absolute  divorce  on  the  charge  of  adultery  against  his  wife. 

The  testimony  exhibits  facts  not  creditable  to  either  party  and  as 
discreditable  to  plaintiff  as  to  defendant. 

In  March,  1884,  plaintiff,  with  two  other  spies  procured  by  himself, 
were  witnesses,  through  an  opening  in  the  window,  of  a  scene  between 
defendant  and  one  Boudro,  the  salacious  details  of  which  need  not  be 
mentioned  but  from  which  the  worst  inferences  might  be  drawn. 

He  liad  the  patience  not  .to  disturb  this  scene  which  lasted  several 
hoars,  but  suffered  the  parties,  without  interference,  to  pass  and  re- 
main some  time  out  of  his  view,  from  which  fact  he  deduces  the  com- 
mission of  the  act  of  adultery. 

Notwithstanding  this,  he  condoned  the  offense  and  continued  to  live 
with  his  wife  until  August  following,  when  he  left  her  and  she  re- 
turned to  her  father's  home. 
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He  wad  equally  forgiving  to  Boudro  with  whom  lie  continaed  to 
speak  and  even  to  take  fiiendly  drinkB. 

It  is  needless  to  say  tliat  this  offense  was  fully  condoned  and  can 
only  figure  as  adjuvatory  of  subsequent  causes  of  complaint. 

We  find  in  the  record  no  proof  of  any  subsequent  adultery,  and  no 
evidence  from  which  such  guilt  can  be  legitimately  inferred. 

It  is  true  that  defendant  and  Boudro  continued  to  speak  and  to  asso- 
ciate publicly  with  each  other }  but  this  is  explained  and  excused  by 
two  facts :  1st.,  the  example  of  her  husband ;  2d.,  the  fact  that  Boudro 
was  engaged  to  be  married  to  defendant's  sister. 

One  note  is  also  shown  to  have  passed  from  defendant  to  Boudro, 
but  it  was  enclosed  in  an  envelope  with  a  note  from  her  sister  to  him, 
and  its  innocent  purport  is  fully  established. 

There  is  no  evidence  of  their  ever  having  been  alone  together  except 
on  a  single  occasion,  which  is  supported  only  by  the  evidence  of  a 
single  witness,  who  is  contradicted  by  others. 

We  quote  the  comments  of  the  judge  a  quo  on  this  witness  and  liiti 
testimony:  ''An  attempt  was  made  to  show  clandestine  meeting  at 
night.  One  of  these  meetings  is  proved  by  the  witness  Albert  Toups 
to  have  taken  place  in  the  fall  of  1884.  He  testifies  that  he  crawled 
upon  his  ^all  fours'  for  some  distance  of  a  moonless  night,  and  through 
the  crevices  of  a  fence,  saw  two  people,  the  defendant  and  Boudro, 
together  and  heard  her  call  him  back.  Tiie  testimony  of  this  witneaa 
is  stronger  in  innuendo  than  in  assertion,  and  I  think  he  so  intended  it. 

''  I  disbelieve  his  testimony. 

''  I  disbelieve  it  because  of  his  mnnner  in  giving  it  and  of  his  ad- 
mitted part  of  a  spy  employed  to  procure  the  testimony :  and  at  tlie 
request  of  counsel  for  both  sides,  I  went  to  the  lovus  in  quo  accompanied 
by  them,  and  from  what  I  saw  on  a  moonless  night,  I  do  not  believe  be 
could  have  seen  what  he  says  he  did  see." 

The  judge  had  better  opportunity  of  determining  the  crediliility  of 
this  witness  than  we  have,  and  we  feel  bound  to  accept  his  conclusion. 

With  this  testimony  blotted  out,  plaintift*'fi  cjise  has  not**  a  leg  to 
stand  on.*' 

There  are  other  features  of  plaintiff's  conduct  referred  to  in  the  evi- 
dence which  deprive  him  of  the  least  claim  to  consideration. 

This  evidence  need  not  be  detailed;  but  taken  in  connection  with 
hi?  conduct  on  the  occasion  above  referred  to  in  March,  1884,  it 
strongly  indicates  an  intention  to  have  his  wife  transgress,  or  at  least 
an  intention  to  allow  her  to  do  so  nndistnrbed  and  unprevented,  which 
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amounts  to  connivance  and  operates  as  a  bar  to  the  suit.    Cairns  vs. 
Cairns,  109  Mass.  408;  Morrison  vs.  Morrison,  136  ed.  310;  Bishop  on 
MarriafLB  and  Divorce,  po^mm.    See  authorities  collected  in  American 
Law  Register,  Feb'y.  No.  of  1886,  p.  98  et  seci. 
Judgment  affirmed. 


Dissenting  Opinion. 

Todd,  J.  I  think  the  evidence  in  the  record  fully  sustains  the  charge 
upon  which  this  action  is  founded,  and  I  find  no  ground  appearing  in 
the  record  for  impugning  the  veracity  of  the  witnesses  who  testified 
in  support  of  the  cliarge. 

I  therefore  dissent  from  the  opinion  and  decree  rendered. 


No.  9837.  I  4ft  m 
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'J'he  State  of  Louisiana   vs.  Richard  J.  Estoup.  52  644 


A  declaration  made  by  a  wonuded  man,  who  subseqaently  died  flrom  his  wound,  ten  miii* 
ute«  after  the  wound  wan  inflicted,  and  seventy  yards  from  the  plaoe  where  the  fight 
occnrred,  chaining  that  the  accused  had  shot  him,  is  no  part  of  the  ret  gestae,  and  is, 
therefore,  not  admissible  in  evidence  against  the  accused  on  trial. 

APPEAL  from  the  Criminal  District  Court  for  the  Parisli  of  Orleans. 
Roman,  J. 

M,  J.  OunningJtainf  Attorney  General,  and  TAonel  Adanis,  District  At- 
torney, for  the  State,  Appellee : 

1 .  Any  statement  which  is  the  natural  or  inseperable  concomitant  of  the  principal  fact  in 
controversy,  is  not  within  the  meaning  of  hearsay,  but  is  an  original  and  independent 
fact,  admissible  in  proof  of  the  issue.    1  Grenl.  on  Bv.  Sees.  99,  100. 

Where  the  probative  force  of  the  statement  offered  as  part  of  the  res  gestae  rests  not  on  the 
credit  of  its  maker  but  on  the  cogent  influence  of  the  circumstances  under  whidh  it  was 
uttered,  it  becomes  original  evidence.  Best's  Prin.  of  Ev.  Sec.  493,  N.  1 ;  Id.  p.  470, 
note  (e). 

2.  These  declarations  are  admissible  if,  1st,  they  so  limit,  explain  or  characterise  the  fact 
in  issue  as  in  a  just  sense  to  be  part  of  it,  and  necessary  to  its  complete  understanding; 
and,  *id.  if  such  declarations  be  contemporaneous  with  the  fact  to  which  they  relate. 
Best's  Prin.  of  £v.  p.  469,  notes;  1  Greenl.  Ev.  14th  ed.,  Sec.  108;  Starkle  on  Bv.  9  Am. 
ed.  p.  87 ;  1  Bishop  Crim.  Law  Sees.  1085,  1086 ;  Whart.  Ev.  Sees.  362,  363. 

3.  While  it  is  universally  conceded  that  these  declarations  are  competent  evidence  if  oen- 
teniporaneous  with  the  facts  to  which  they  relate,  yet  great  and  irreconcilable  differ- 
ences exist  as  to  the  true  construction  of  the  term  "  contemporaneous. "  In  some  Juris- 
dictions it  is  limited  to  its  strictest  sense  of  being  concurrent  in  time.  To  this  category 
belong  the  decisions  relied  on  by  appellant,  which  are  reviewed  and  their  inapplicability 
shown. 

4.  But  the  current  of  decisions,  both  in  this  country  and  in  England.  Is  to  admit  the  de- 
clarations if  they  are  so  connected  with  the  main  fact  as  to  qualify,  characterize  or  ex- 
plain it.  although  not  strictly  contemporaneous  with  it.    In  the  leading  case  of  Insur- 


5g    781| 


220  SUPREME  COURT  OF  LOUISIANA. 

State  Ts.  Estonp. 

aQoeCo  V8 .  Moslem',  8  Wall .  (U  h.)  307,  the  declaratioiia  were  uttered  some  minaten 
after  the  facts  which  they  characterized  had  occurred.  In  Com.  vs.  McPike.  3  Cash. 
(Maes.)  181,  snbseqaeDt  declarations  were  also  admitted.  In  State  vs.  Kolis%e,  38  Ann. 
383,  the  declaration  of  deceased,  made  ten  minutes  after  he  was  fatally  shot,  was  mled 
to  be  admissible  as  part  of  the  res  gutae .  And  in  accord  with  these  decisions  are  Beat's 
Prin.  of  Ev.  469,  1 ;  Starkieon  Ev.  p.  87;  I  Greenl.  on  £v.  Sec  110{  1  Bish.  Crim. 
Proc.  Sees.  1085,  1086;  1  Taylor's  Et.  Sec.  588;  IS  B.  51,  p.  60;  9  Bing.  349:  2Bing. 
104;  6  C.  and  P.  335;  Skin.  403;  6  East's  R.  193;  Cos's  Cr.  Lw.  Ca.  477:  57  Mo.  93;  5 
W.  V.  510;  3  Allen  (Mass.)  136;  4  Tex.  A  pp.  903;  3  Dill.  C.  C.  154;  1  WaU.  (U.  S.) 
637;  35  Cal.  49;  55  Pa.  St.  403;  1  How.  (U.  S.)  319;  47  Mo.  339;  85  Gratt.  (Va.)  931; 
Id.  943;  33  Ga.  673. 

5.  dpon  the  trial  Jadge,  who  heard  all  the  witnesses  testify,  deyolved  the  duty  of  det«r> 
mining  the  relation  of  the  declaration  to  the  litigated  act.  1  Greenl.  Et.  Sec.  108: 
State  vs.  Mollsse.  38  Ann .  383.  In 'the  exercise  of  a  sound  discretion  that  officer  haa  de- 
cided that  under  all  the  eircnmstances  of  the  case  the  statement  was  "  unconsciously  as- 
sociated with  azrd  related  to  the  homicidal  act,  even  thoagh  separated  fh>m  it  by  a  short 
time." 

This  Judgment  should  not  be  disturbed. 

W.  L,  Evans,  for  Defendant  and  Appellant  : 

In  all  oases  where  the  question  arises,  whether  declarations  made  are  a  part  of  the  rt* 
gettae  or  not,  it  is  well  settled  that  the  facts  of  each  case  stand  alone  and  must  speak  for 
themselves.    State  vs.  Molisse,  38  Ann.         :  Denton  vs.  State,  1  Swan  T6nn.  R.  881 . 

Re4  gettae  are  events  speaking  for  themselves,  through  the  instinctive  words  and  acts  of  p«r- 
ticipants,  not  the  words  and  acts  of  participants,  when  narrating  the  events."  WhM*. 
Crim.  Ev.  Sec.  363. 

The  principle  points  of  attention  are,  whether  the  circumstances  and  de<'.larations  offered 
in  proof  were  contemporaneous  with  the  main  fact  under  consideration,  and  whether 
they  are  so  connected  with  it,  as  obviously  to  constitute  one  transaction .  1  Greenl .  on 
Ev.  14th  Ed.,  Sec.  108  and  note;  1  Taylor  on  Ev.  Sec.  .535;  State  vs.  Cariton,  48  Vt. 
643  :  Reg.  vs.  Bedingfleld,  14  Cox.  C  C  348. 

An  instance  of  the  doctrine  of  the  ret  gestae  rendering  admissible  declarations  of  a  person 
wounded,  is  whei-e  they  relate  to  his  physical  or  mental  feelings,  but  not  as  to  who  in- 
flicted the  wound  or  with  what  weapon  it  was  inflicted.  3  Bish.  Cr.  Pro.  :*il  Ed.  Sec. 
036;  Jones  vs.  State,  71  Ind.  81 ;  Denton  vs.  SUte,  1  Swan  Tenn.  R.  383. 

The  declarations  must  be  so  closely  connected  with  the  main  fact  as  to  be  without  suspicion 
of  afterthought.     Hall  va.  State,  48  Ga.  609 ;  State  vs.  Carlton,  48  Vt.  643,  644. 

The  declarations,  to  be  part  of  the  rea  gettae,  must  have  been  made  at  a  time  and  place,  and 
under  circumstances  which  preclude  the  hypothesis  of  concoction  or  premeditation. 
Whar.  Crim.  Ev.  Sec.  3G3. 

"The  test  is,  were  the  declarations  the  facts  talking  through  the  part>  or  the  party's  talk 
about  the  fkct.    Instioctiveness  is  the  requisite.*'    Whar.  Cr.  Bv.  Sec.  091  ■ 

"The  rule  before  us,  however,  does  not  permit  the  introduction,  under  the  guise  of  ret 
gettae,  of  a  narrative  of  past  events,  made  after  the  events  are  closed  by  either  the 
injured  party  or  by  bystanders."  Whar.  Crim.  Ev  264:  State  vs.  Melton.  37  Ann. 
76  :  State  vs.  Williams,  34  Ann.  961. 

"An  act  cannot  be  varied  or  explained,  either  by  a  declaration,  which  amounts  to  no  more 
than  a  mere  narration  of  a  past  occurrence,  by  an  isolated  conversatiou  held  or  an  iso- 
lated act  done."    1  Taylor  on  Ev.  Sec,  587. 

In  the  instant  case,  the  declarations  admitted  in  evidence  (against  the  objection  of  the 
prisoner)  were  made  after  the  transaction  was  at  an  end.  after  the  parties  had  separated, 
after  the  declarant  had  been  in  company  with  a  person  other  than  the  witness,  after  the 
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dedaimnt  had  gone  sixty  or  seventy  yards  from  the  place  where  the  event,  which  re- 
volted in  hia  death,  ooonrred.  and  after  the  lapse  of  abont  ten  minnlea.  They  con- 
tained nothing  bnt  the  words  of  one  of  the  participants  when  narrating  what  had  be- 
oome  a  past  event.     R.  pp   *38,  39. 


The  opinion  of  the  Court  was  delivered  by 

ToPD,  J.  The  defendant  appeals  from  a  sentence  of  fifteen  yeaw' 
i  III  prison  merit  at  hard  labor,  being  charged  with  murder  and  con- 
victed of  manslaitt^htrr. 

The  only  question  presented  for  onr  tletei  niination  relates  to  the  rul- 
ing of  the  trial  judge  in  admitting  in  evidence  a  certain  statement  of 
the  deceased,  made  a  few  minutes  after  receiving  the  wound  of  which 
he  died. 

To  understand  it  fully  we  reproduce  the  bill  of  exceptions  taken  by 
the  counsel  of  the  accused  to  the  admission  of  the  evidence : 

^'Be  it  remembered,  that,  on  the  trial  hereof,  one  Thomas  Herlihy,  a 
witness  for  the  States  being  examined  by  the  assistant  district  attor- 
ney, after  testifying  that  he  heard  four  shots  fired  at  the  corner  of  Clio 
and  Howard  streets,  and  that  in  about  ten  minutes  after  he  was  called 
ont  of  the  house,  where  he  was,  by  some  one,  who  said  to  him  that  his 
brother  was  shot,  that  when  he  went  out  he  found  bis  brother,  John 
Herlihy,  sitting  on  the  steps  of  the  house  on  Howard  street,  about  60 
or  70  yards  from  the  corner  of  Clio  street.  The  witness  was  about  to 
say  what  his  brother,  John  Herlihy,  (the  deceased)  said  to  him  at  that 
time.  The  defendant  objected  on  the  ground  that  what  John  Herlihy 
said  after  the  shooting  was  all  over  and  the  parties  had  separated,  and 
after  John  Herlihy  had  gone  away  60  or  70  yards  from  the  place  where 
the  trouble  and  shooting  occurred,  and  after  he,  John  Herlihy,  had  been 
with  one  King,  his  brother-in-law,  who  was  with  said  John  Herlihy  on 
the  steps  when  this  witness  went  out  as  testified  to  by  this  witness,  was 
not  part  of  t\e  res  gesta^  but  hearsay,  and  not  admissible  in  evidence. 
The  court  overruled  the  objection  and  defendant  excepted  to  said  rul- 
ing and  reserved  this  his  bill  of  exceptions.  This  witness  said  that  his 
brother,  John  Herlihy,  then  and  there  told  him,  in  answer  to  his  ques- 
tion, that  Estoap  had  shot  him.*^    Rec.,  pp.  28,  29. 

As  will  be  seen  this  statement  was  admitted  not  as  a  dying  declara- 
tion bnt  as  part  of  the  res  gestce. 

In  this  ruling  the  trial  judge  was  clearly  in  error.  The  weight  of 
authority  is  decidedly  against  it.  This  will  fully  appear  by  a  few  ref- 
erences to  the  authoritative  works  on  evidence. 

Thus  Greenleaf  on  this  point  says :  ''  The  principal  points  of  atten- 
tion are,  whether  the  circumstances  and  declarations  offered  in  proof 
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were  cootemporaiicous  with  the  main  fact  under  consideratiou,  and 
whetlier  they  were  so  connected  with  it  as  to  illustrate  its  character."  1 
Greenl.  Ev.,  14tli  ed.,  sec.  108;  and  in  a  note,  the  author  says  :  "  De- 
clarations to  become  part  of  the  res  gestee,  must  have  been  made  at  t)ie 
time  of  the  act  done^  which  they  are  supposed  to  characterize  ]  and  have 
been  well  calculated  to  unfold  tlie  nature  and  quality  of  the  facts  they 
were  intended  to  explain,  and  so  to  harmonize  with  them  as  obviously 
to  constitute  one  transciction,^^ 

Says  Taylor:  <^  In  all  cases  the  principal  points  of  attention  are, 
whether  the  circumstances  and  declarations  offered  in  proof  were  so 
connected  with  the  main  fact  under  consideration,  as  to  illustrate  its 
character,  to  further  its  object,  or  to  form  in  conjunction  with  it  one 
continuous  transaction.^    1  Taylor  on  Ev./sec.  525. 

The  same  author  says  (sec.  526) :  *'  Still,  an  act  cannot  be  varied, 
qualified  or  explained  either  by  a  declaration,  which  amounts  to  ii(> 
more  than  a  mere  narrative  of  a  past  occurrence,  or  by  an  isolated  con- 
versation held,  or  an  isolated  act  done  at  a  later  period.^ ^ 

Bishop  says:  **An  instance  of  the  doctrine  of  res  gesUv,  rendering 
aidmissible  declarations  by  t;he  deceased,  is  where  thc\'  relate  t<o  his 
physical  or  mental  feelings.  Thus  his  statements,  after  being  wounded, 
explanatory  of  the  injury  have  been  held  competent;  but  not  as  to  whfp 
inflicted  it  or  with  what  weapon.^''  2  Bish.  Cr.  Pro.,  3d  ed.,  sec.  62(> ; 
Jones  vs.  State,  71  Ind.  81  ;  Denton  vs.  State,  1  Swan  Tenn.  R.,  282. 

'*  The  rule  before  us,  (says  Wharton)  however,  does  not  permit  the 
introduction,  under  the  guise  of  res  gestatj  of  a  narrative  of  past  events 
made  after  the  events  are  closed  by  either  the  party  injured  or  by  by- 
standers."   Whar.  Cr.  Ev.  sec.  264. 

This  was  the  view  adopted  by  this  Court  in  the  recent  case  of  the 
Stat«  vs.  Melton,  37  Ann.  78.  In  that  case  certain  declarations  of  the 
defendant  were  offered  in  evidence  as  a  part  of  the  res  gestm,  and  tlje 
reasons  given  by  the  trial  judge  for  excluding  the  declarations  were 
quoted  in  the  opinion  of  the  court  and  approved. 

These  reasons  were  as  follows,  (quoting) :  *^  Because,  it,  the  declar- 
ation of  the  defendants,  six  or  eight  minutes  after  the  killing,  and  after 
they  had  left  the  place  and  gone  sixty  or  eighty  yards  and  then  re- 
turned on  tiieir  way  home,  or  wherever  they  went;  and  was  no  part  of 
the  res  gest^,  either  in  point  of  time  or  connection  with  the  killing,  and 
was  evidently  not  spontaneons,  as  the  ilefendants  had  met  the  same 
witness  a  few  minutes  before,  twenty-five  or  thirty  yards  from  the 
g.ite,  as  they  were  leaving,  and  made  no  such  statement.^'' 
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So  iu  the  instant  case  the  declaration  was  made  by  the  deceased  ten 
minutes  after  the  fight  ceased,  50  to  70  yaidsaway  from  the  spot  where 
it  occurred,  and  the  deceased  at  the  time  was  sitting  by  his  brother- 
in-law  and  in  conversation  with  him  and  made  no  such  declaration  to 
liim,  before  found  by  the  witness  testifying,  so  far  as  the  record  shows, 
and  the  circumstances  clearly  exclude  it  from  the  conditions  and  rules 
that  won  hi  make  it  n  part  of  the  res  gestcB, 

This  view  of  the  matter  is  fu1]y  sustained  to  the  very  letter  by  fre- 
quent adjudications.  State  vs.  Williams,  34  Ann.  961;  State  vs.  Cai'1- 
ton,  48  Vt.  643;  Hall  vs.  State,  48  Ga.  609  j  Jones  vs.  State,  71  Ind.  81  ; 
Denton  vs.  State,  1  Swan  (Teun.  R.)  282.  The  case  of  the  State  vs* 
Molisse,  38  Ann.  — ,  is  referred  to  as  opposed  to  this  view  of  tlie  sub- 
ject. 

In  that  case  the  question  presented  in  no  manner  related  to  any  de- 
claration of  the  deceased,  naming  the  person  who  committed  the  of- 
fense, but  consisted  of  an  admission  made  by  the  accused  himself  iiti 
mediately  after  the  fight  as  to  his  own  acts  or  conduct  therein,  which 
tended  to  justify  the  accused  in  making  the  attack  and  inflicting  th<' 
wound. 

The  conclusion  reached  compels  us  to  remand  the  case. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  sentenc**  and 
judgment  of  the  lower  court  be  annulled,  avoided  and  reversed,  that 
the  verdict  of  the  jury  be  quashed  and  the  case  remanded  to  the  lower 
court  to  be  proceeded  with  according  to  law. 

No.  9341.  \-^-m\ 

Presidkxt  and  Board  of  Chukch  Wardens  of  thk  Congregation'—^  ^ 
OF  THE  Roman  Catholic  ('hurch  of  the  Parish  of  Ascension 
vs.  Right  Rev.  N.  J.  Perch  A,  Bishop,  et  al. 

Under  the  ex  parte  showiog  made  by  affidayito  by  the  appellees,  that  the  jitdgineDt  appealed 
f^m  has  been  acquiesced  in  by  the  appellants,  the  case  is  remanded  for  the  purpose  of 
adducing  proof  of  that  fact. 

APPEAL  from  the  Twenty -second  District  Court,  Parish  of  Ascen- 
sion.   Duffel f  J. 

B.  N,  Sims  and  E,  iV.  Pugk  for  Plaintiffs  and  Appellees. 
8f.  M.  Berault  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  hy 

Watkins,  J.  Plaintiffs  and  appellees  move  to  dismiss  this  appeal 
on  the  ground  that  the  defendants  and  appellants  have  acquiesced  in 
the  judgment. 
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It  was  signed  on  the  13th  of  DecHinher,  1884. 

Id  the  opinion  of  the  jadge  a  quo  it  is  stated  that  phiintiffs  claiui,  in 
their  corporate  capacity,  to  represent  the  Catholic  inhabitants  of  the 
pariah  of  Ascension,  who  owned,  long  prior  to  the  charter  of  1877,  the 
])roperty  known  as  the  "  Church  property."  That  the  Roman  Catholic 
('ongregation  of  that  parish  was  incorporated  by  an  act  of  the  legisla- 
ture, approved  on  the  18th  of  February,  1817,  and  which  was  subse- 
quently renewed  and  finally  expired  by  limitation  on  March  I,  1881  ; 
but  it  was  again  incorporated  by  notarial  act  on  the  12th  of  February, 
1888,  and  assumed  control  and  admipistration  of  the  common  property. 

They  averred  the  nullity  of  the  action  of  the  then  Church  Wardens, 
and  their  transfer  by  notarial  act  to  the  defendants  of  the  administra- 
tion of  the  church  property  and  its  revenues,  and  enjoined  both  the 
hishop  and  his  curate  from  interfering  with  their  adminiRtration  of  said 
property. 

Notwithstanding  defendants  urged  the  nullity  of  the  act  of  incorpo- 
ration of  February  12,  1883,  their  demand  was  rejected  and  the  art 
sustained,  and  the  plaintiffs'  right  of  administration  of  the  rhnrcli 
])roperty  and  its  revenues  recognized  and  enforced. 

The  appellee's  motion  to  dismiss  contains  the  folio tring  Rtutement  of 
facts  as  establishing  appellant's  acquiescence  in  the  judgment  appealed 
from: 

That  on  the  9th  of  February,  1885,  an  agreement  in  writing,  was  en- 
tered into  by  the  Right  Rev.  F.  X.  Leray,  Bishop,  and  the  Curate  of 
the  Catholic  Church  of  Ascension,  on  the  one  part,  and  the  Board  of 
Church  Wardens  of  the  Congregation  of  the  Roman  Catholic  Church 
of  Ascension— plaintiffs  herein— wherein  it  was  agreed  that  a  fixed 
proportion  of  the  revenues  of  the  congregation  should  be  applied  to 
the  payment  of  the  curatie  and  his  assistant,  and  that  tlie  remainder 
of  said  revenues  shall  be  under  the  administration  of  the  said  Board  of 
f 'hurch  Wardens,  to  meet  the  other  expenses  of  the  Church  and  con  - 
gregation ;  and  that  said  agreement  has  been  faithfully  carried  out  by 
them. 

They  further  represent  that  said  curate  has  participated  actually 
in  the  deliberations,  and  at  the  meetings  of  said  Board  of  Church 
Wardens,  as  organized  under  their  charter  of  1883,  and  with  the  knowl- 
edge and  approval  of  said  Bishop. 

That,  during  the  year  1886,  the  said  curate,  with  the  knowledge  of 
said  bishop,  purchased  and,  with  the  active  co-operation  of  said  Board 
of  Church  Warden,  erected  a  building  for  a  school  for  children  and  a 
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residence  for  teachers,  selected  by  said  curate  aud  said  bishop,  on  the 
lands  of  said  congregatiou,  towards  which  a  considerable  sum  of  money 
was  contributed  by  them. 

And  that,  on  various  other  grounds  and  in  various  enumerated  ways, 
the  authority  of  plaiutifFs  lias  been  fully  recognized  over  said  church 
property  and  its  revenues  by  said  curate  aud  said  bishop. 

Of  these  avenneuts  there  is  no  proof  in  the  record,  except  the  ap- 
I^ellee's  ex  parte  affidavit ;  but  we  think  the  showing  made  entitles  them 
to  have  the  case  remanded  for  the  purpose  of  supplying  the  proof  of 
same. 

It  is  therefore  ordered  that  this  case  be  and  the  same  is  hereby  re- 
manded to  the  court  a  qua  for  the  purpose  of  enabling  the  parties  to 
adduce  proof  on  plaintiffs  and  appellees'  motion  to  dismiss  on  the 
ground  of  acquiescence  in  the  judgment  appealed  from. 

Cause  remanded. 


No.  9860. 

Thk  State  ex  rkl.  T.  L.  Brolssakd  vs.  The  Judge  of  the 
Twenty- FIRST  District  Court. 

An  interlocutory  decree  which  iidniita  a  recooatrticted  reconl  to  replace  a  tniciUid  or  de- 
■trojed  record,  does  not  belong  to  the  class  of  orders,  the  execation  of  which  can  canse 
irreparable  iiAjary  and  be  arrested  by  a  snepensive  appeal . 

A    PPLICATION  for  Mandamus. 


Felix  Yoorhies  and  Robert  8.  Perry  for  the  Relator. 


The  opinion  of  the  Court  was  delivered  by 

Bekmudez,  C.  J.  The  relator  prays  that  a  mandamnia  issue  to  com- 
pel the  respondent  judge  to  grant  a  suspensive  appeal  from  an  inter- 
locutory order  which  was  made  in  the  course  of  the  suit  of  Halphen 
vs.  Gruilbeau  and  Bronssard,  a  contested  election  case,  and  which  ad- 
mitted a  reconstructed  record,  to  supply  one  which  had  been  lost,  mis- 
laid or  destroyed. 

The  order  complained  of  does  not  belong  to  that  class  of  decrees, 
the  execution  of  which  may  canse  irreparable  injury.  It  simply  de- 
clares tiiat  certain  papers  and  documents  shall  be  taken  as  substitutes 
for  similar  ones  which  have  disappeared,  and  without  which  the  suit 
could  not  be  proceeded  with.  It  cannot  cause  any  irreparable  wrong, 
15 
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and  therefore  cauuot  be  susp.  usinely  appealed  from.  If  it  wa8  errou- 
eoQsly  rendered,  it  can  be  revised  and  corrected  on  appeal  from  a  final 
judgment  adverse  lo  relator. 

In  tlie  cafte  of  Halpheu  vs.  Guilbeau  and  Broussard,  37  Ann.  711,  we 
had  occasion  to  express  our  views  touching  the  mode  of  rebaildiug  or 
replacing  the  wanted  record. 

It  is  no  doubt  in  furtherance  of  those  views  and  of  Uie  decree  in  that 
case  that  steps  were  taken  to  reconstrnct  the  disappeared  record,  and 
that  the  decree  now  complained  of  was  made. 

If  an  appeal,  suspensive  in  character,,  was  allowable  and  gran  ted, 
tbe  whole  proceedings  would  necessarily  be  stayed,  until  the  final  de- 
termination of  the  question  presented  by  it  and  the  delay  consumed  in 
the  meantime  would  cause  great  injury  to  the  plaintiff  in  the  8uit,  if 
he  be  entitled  to  the  office. 

The  order  complained  of,  not  being  one  whirh,  by  it.s  execution  ran 
cause  irremedial  wrong,  cannot  be  suspeusively  appealed  from. 

It  is  therefore  ordered  that  the  application  for  h,  mandamus  be  refused 
with  costs. 


No.  9630. 
Lamak^le  M.  Thibodeaux   vs.  Thomas.  L.  Winder. 

A  traDHcript  which  is  ghown  br  the  clerk'8  entry,  not  to  contain  all  the  e%'idence  which  liad 
been  received  and  oonsiderod  below,  and  which  does  not  show  that  the  appellant  took 
the  necessary  steps  to  aecni'e  and  brin;;  up  a  statement  of  facts,  oaiin<^t  sastain  an 
appea! . 

An  aisignment  of  errors,  which  does  not  assifpn  any  error  of  law,  appeariuc  on  the  Face  of 
the  record,  but  specittes  only  enwrs  of  fact,  does  not'coroplyiwith  the  reqnirAinent-s  of 
the  law. 

APPEAL  from  the  Nineteenth  District  Court,  parish  of  Terrebonne. 
Allen.  J. 


/?.  a  mihtt,  for  Plaintiff  and  Appellant. 

L.  F.  SuthoHf  for  Defendant  and  Appellee  : 
Motion  to  Dismiss. 

The  opinion  of  the  Conrt  was  delivered  by 

Poch£,  J.  Plaintiff  appeals  from  a  judgment  sustaining  a  plea  of 
pret*cription  to  his  petitory  action,  and  dismissing  the  same.  Appellee's 
motion  i«  based  on  the  alleged  deficiency  of  the  transcript,  which  does 
not  contain  all  the  evidence,  parol  and  documentary,  which  had  been 
offered  and  conHJdered  bt^low  ;  and  because  it  is  not  shown  that  appel- 
laut  had  made  any  eftVirt,  as  retjuired  by  law,  to  obtain  a  statement  of 
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facts.  Botli  grounds  are  supported  by  the  record,  and  the  motion  to 
dismiss  must  therefore  prevail. 

Appellant's  contention  that  the  omission  to  bring  up  the  missing 
evidence  is  not  imputable  to  him,  because  it  was  the  duty  of  the  ap- 
pellees to  have  reduced  their  parol  testimony  to  writing,  and  to  have 
seen  to  the  filing  of  their  documentary  evidence,  is  untenable. 

No  law  compels  a  party  to  cause  his  testimony  to  be  taken  in  writ- 
ing ;  the  provision  of  the  law  on  the  subject  is  simply  directory.  C. 
P.  art.  601.  This  Court  has  held:  ''Because  one  of  the  parties  has 
not  caused  his  oral  testimony  to  be  taken  down  and  his  written  evi- 
dence noted,  it  does  not  follow  that,  in  the  event  of  an  appeal  by  his 
adversary,  he  should  be  deprived  of  it  and  placed  at  the  mercy  of  his 
opponent.  The  appellant  should  in  such  a  case,  have  a  statement  of 
facts  seasonably  made  as  the  law  directs."  Morrison  vs.  Lynch,  36 
Ann.  612  and  anthodties  therein  cited. 

In  support  of  his  plea  plaintiff  relies  on  a  document,  which  he  Hied 
in  this  Court  within  ten  days  after  the  record  was  brought  up  and 
which  he  styles  an  assignment  of  errors.  But  an  inspection  of  the 
document  shows  that  the  errors  assigned  therein  are  not  errors  of  law 
appearing  on  the  face  of  the  record,  but  simply  errors  of  fact,  or  a 
complaint  that  the  plea  of  prescription  was  sustained  on  insufficient 
evidence.  Hence  the  assigument  does  not  come  up  to  the  require- 
ments of  the  law,  and  it  cannot  avail  the  appellant  as  an  assignment 
of  errors,  or  as  a  supplement  to  the  evidence,  which  had  been  consid- 
ered below,  or  of  a  statement  of  facts,  prepared  in  compliance  with 
the  law.    C.  P.  Art.  897. 

In  the  absence  of  proof  to  the  contrary,  this  Court  must  presume 
that  the  judgment  of  the  lower  court  was  rendered  on  legal  and  suffi- 
cient evidence.  The  clerk's  certificate  shows  affirmatively  that  cer- 
tain designated  parol  testimony,  which  had  been  offered  and  heard 
below,  and  that  certain  documentary  evidence,  which  had  been  re- 
ceived at  the  trial,  are  not  included  in  the  transcript,  and  it  is  ele- 
mentary that  such  a  condition  of  things  fully  justifies  the  conclusion 
that  the  defense  was  sustained  by  due  and  necessary  proof.  Fowler 
v»*.  Smith,  I  Rob.  448 ;  Landry  vs.  Jefferson  College,  7.  Rob.  179;  Huff- 
ner  vs.  Hesse  et  al.,  26  Ann.  48 ;  New  Orleans  vs.  Labatt,  33  Ann.  107. 

From  the  foregoing  considerations  it  follows  that  this  appeal  is  not 
legally  or  properly  before  us,  and  that  the  fault  therefore  is  already 
imputable  to  appellant. 

It  is,  therefore,  ordered  that  the  present  appeal  be  dismissed. 
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ir^l  No.  9833. 

110  443 

111  4881  The  State  of  Louisiana  vs.  Emile  Harris, 

Billa  ol'  fizoeptions  attached  to  the  record,  bnt  unsigned  by  the  trial  judge,  will  not  be  no- 
ticed by  this  Court. 

The  fact  that  the  final  report  of  the  grand  Jary  was  not  drawn  by  a  member  of  that  body, 
nor  by  the  District  Attorney,  bat  by  an  attorney  at  law,  called  to  draft  the  reiMirt,  will 
not  invalidate  an  indictment  fonnd  by  the  jury,  where  it  does  not  appear  that  the  sttor- 
n«y  was  present  at  any  of  their  deliberations,  or  otherwise  assisted  them  in  their  pro- 
ceedings and  findings. 

APPEAL  from  the  Twenty-sixth  District  Court,  parish  of  St.  (Jharh-s. 
Ro8t,  J. 


M.  J,  Cunninghanif  Attorney  General,  Gewais  Levt^f  Di^tricl  Attor- 
ney, Chas.  A.  Bailie  and  Jules  Beine,  for  the  State,  Appellee. 
J<M.  7).  Augustin,  for  Defeudant  and  Appellant. 


Tlie  opinion  of  the  Court  wftH  delivered  by 

Todd,  J.  The  defendant  was  convicted  of  nnirder,  and  appenls 
fioin  a  sentence  of  life  imprisonment  at  hard  labor. 

There  are  a  number  of  bills  of  excei)tion  taken  by  defendant's 
counsel  to  the  rulings  of  the  judge  a  quo  in  the  progress  of  the  trial, 
attached  to  the  record  ;  but  as  they  were  not  signed  by  the  judge,  it 
is  obvious  that  we  cannot  consider  them. 

In  this  court  was  filed  an  assignment  of  errors,  which  presents  the 
sole  matter  for  our  consideration. 

They  are : 

1.  The  record  shows  that  the  official  report  of  the  grand  jur^*  was 
offered  in  evidence,  and  the  same  is  not  in  the  record. 

It  is  not  in  the  record  because  its  admission  in  evidence  was  refused 
by  the  trial  judge  on  objection  made  by  the  attorney  for  the  State, 
and  to  the  ruling  of  the  judge  excluding  it  we  find  no  bill  of  excep- 
tions.    This  complaint  is,  therefore,  unfounded. 

2.  **  The  extract  fi'om  the  record  of  the  grand  jury,  copied  in  the 
minutes,  shows  that  the  indictment  is  null  and  void,  as  the  grand  jury 
were  assisted  by  other  counsel  besides  the  district  attorney,  and  it  was 
admitted  that  the  official  report  of  the  grand  jury  is  drawn  up  in  the 
handwriting  of  said  assistant  counsel.^^ 

The  extract  shows  that  the  assistance  received  by  the  grand  jury  by 
an<»ther  counsol  than  the  district  attorney,  consisted  solely  in  the 
drawing  up  of  the  finjil  report  of  the  grand  jury.  This  re poi-t  con- 
tained simply,  so  far  as  the  extract  shows,  the  thanks  of  the  jury  to 
the  several  officers  of  the  court  for  attentions  shown  and  services  ren- 
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dered  during  their  sesaion.  It  does  not  saggest  or  intimate  that  the 
attorney  drafting  the  report,  or  any  other  person  named  therein,  was 
present,  or  assisted  at  the 'deliberations  of  the  jury,  or  was  in  any 
oth<*r  way  connected  with  the  discliarge  of  their  duties. 

There  is  no  force  in  this  assignment. 

8.  *'  The  minute  of  evidence  also  shows  that  the  coroner's  inquest 
was  read  in  full  to  the  trial  jury  to  the  great  prejudice  and  injury  of 
the  a])pe]lant,  and  notwithstanding  the  protest  of  his  counsel.'^ 

It  would  seem  a  sufficient  answer  to  this  that  no  bill  of  exception 
was  taken  to  the  admission  of  this  evidence,  and  that  however  earnest 
the  protest  of  the  counsel  might  liave  been,  it  does  not  appear  in  such 
form  as  to  enable  us  to  notice  it.  Apart  from  this,  however,  this  pro- 
ces  verbal  did  not  contain  the  evidence  of  the  witnesses  testifying  at 
the  inquest,  and  was  offered  simply  to  prove  the  death,  and  instruc- 
tions of  the  trial  judge;  the  effect  of  its  admission  was  to  be  contined 
to  this  one  fact. 

This  completes  the  review  of  the  matters  urged  in  defense  of  the 
accused  on  this  appeal,  and  ns  appears,  they  cannot  utibrd  him  the 
slightest  relief. 

Judgment  affirmed. 


No.  9844. 
The  State  of  Louisiana  vs.  Hknky  A.  Boyce. 

Refusal  of  new  trial  will  not  be  disturbed  when  tbe  groands  assigned  consist  of  alleged 
irregularities  in  the  course  of  the  trial  to  which  no  exception  was  taken  at  the  time  of 
their  occurrence. 

APPEAL  from  the  Twefth  District  Court,  parish  of  Rapides. 
Bktekman,  J. 

M,  J,  Cunningham,  Attorney  General,  and  Jok/n  (7.  WiMiffe,  District 
Attorney,  for  the  State,  Appellee. 
James  AndrewSy  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  Unaided  by  any  argument  or  brief  on  behalf  of  de- 
fendant we  have,  nevertheless,  critically  examined  this  record,  in 
search  of  any  error  to  his  prejudice. 

No  exception  having  been  taken  to  the  ruling  of  the  Court  refusing 
the  continuance,  it  is  not  subject  to  review. 

The  grounds  of  the  motion  for  new  trial  are : 

Ist.     The  refusal  of  a  continuance  above  referred  to  and  disposed  of. 
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2d.  A  misstatement  of  the  evidence  by  the  district  attorney  in  his 
closing  argument,  to  which  no  objection  was  made  at  the  time,  and  as 
to  which  no  ill  intent  is  imputed. 

3d.  An  erroneous  refa^al  by  the  judge,  on  the  trial,  to  give  a  cer- 
tain charge  asked  by  defendant,  to  which  refusal  no  exception  was 
taken. 

4th.  That  one  R.  E.  Stuckey  served  as  a  regular  juror,  while  the 
name  on  the  list  and  in  the  summons  was  C.  £.  Stuckey — unaccom- 
panied by  any  suggestion  of  any  injury  or  wrong  intent. 

Such  grounds  need  only  to  be  stated  in  order  to  show  their  insuffi- 
ciency as  grounds  for  new  trial ',  and  it  is  needless  to  consider  excep- 
tions to  admission  or  refusal  by  the  judge  of  evidence  offered  in  their 
support. 

Judgment  affirmed. 


No.  9881. 
Elvina  LeBlanc  vs.  Ambroise  Rolgeau. 

An  appeal  will  not  be  dismissed  where  the  bond  was  furnished  b^ore  the  order  of  appeal 

w<is  granted,  for  an  amount  corresponding  with  that  fixed  in  the  order. 
A  married  woman,  separate  in  property,  is  properly  authorised  by  the  district  Judge  to  sell 

her  paraphernal  estate,  when  her  husband  is  unable  and  fails  to  minister  unto  her  ne« 

cessities,  and  she  has  no  other  means  of  supporting  herself. 
The  refusal  of  the  husband  to  give  his  sanction  to  such  sale  being  unfounded,  can  lawftilly 

be  supplied  by  that  of  the  Judge. 

APPEAL  from  the  Twenty-second  District  Court,  Parish  of  As- 
cension.    Duffel,  J. 

E.  N.  Pugh  and  P.  Leclie,  for  Plaintiff  and  Api)ellee. 

F.  N,  SimSf  for  Defendant  and  Appellant. 


On  Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  appellee  contends  that  the  appeal  should  be 
dismissed  because  the  bond  was  furnished  before  the  order  of  appeal 
was  signed. 

The  ]ietition  for^in  appeal  was  filed  on  the  13th  of  December,  1886. 
The  district  judge,  who  had  recused  himself,  signed  the  order  of  ap- 
peal on  the  same  day.  The  bond  was  filed  on  the  15th  following  for 
the  amount  fixed  in  the  order. 

On  that  same  day,  the  judge  ad  hoc,  who  decided  the  coao  on  its 
merits,  signed  the  same  order  of  appeal. 
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In  thia  coui%  however,  his  affidavit  at  foot  of  tlie  motion  to  disiuiBS, 
hIiows  that  he  signed  the  order  on  the  16th. 

The  appellant  is  in  no  way  in  fault.  If  the  order  of  the  district 
judge  was  a  nullity,  it  was  a  blank  order,  which  conld  produce  no 
eftect.  The  appellant  then  furnished  a  bond  for  an  unauthorized 
amount,  dependent  for  its  validity  on  the  giving  of  an  order  of  appeal 
requiring  a  bond  for  a  like  amount. 

It  so  happens  that  the  order  made  by  the  judge  ad  hoc  fixed  titnt 
amount. 

Had  the  order  required  a  larger  amount  the  appellant  would  have 
had  to  furnish  another  bond  for  that  amount. 

The  motion  to  dismiss  cannot  prevail,  and  it  is  overruled. 


On  the  Merits.* 

The  defendant  appeals  from  an  order  authorizing  the  plaintiff,  liis 
wife,  to  sell  certain  real  estate  belonging  to  her  as  paraphernal  prop- 
erty, which  is  worth  more  than  two  thousand  dollars.  The  order  was 
contradictorily  rendered.    R.  C.  0.  125. 

The  evidence  shows  that  the  plaintiff  is  separated  in  property  from 
her  husband;  that  she  has  no  other  means  of  supporting  herself;  that 
her  husband  lives  separate  from  her,  and  does  not  provide  for  her  ne- 
cessities, or  minister  unto  her  wants,  no  doubt  because  of  his  inability 
to  do  so. 

The  judge  ad  hoc  did  not  consider  the  refusal  of  the  husband  justi- 
fied by  the  circumstances,  and  we  cannot  say  that  it  is  founded ;  to  say 
nothing  of  the  apparent  absencp  of  interest  on  his  part  in  the  matter. 

Judgment  affirmed. 


No.  9836. 
The  State  of  Louisiana  vs.  J.  Mack  Smith,  et  al. 

The  Sapreme  Coart  has  no  {uriadiction  of  au  appeal  taken  by  the  State  from  a  Jndgment 
qoaahing  an  information  for  an  offense  punishable  by  flue,  or  in  default,  by  im- 
priaonment  or  otherwise  than  at  hard  labor,  as,  In  such  a  case,  no  fine  exceeding  fSOU 
can  poeaibly  have  been  actually  imposed,  which  is  the  constitutional  requirement . 

APPEAL  from  the  Fourth  District  Court,  parish  of  Jackson. 
Bridges^  J. 

Jf.  J.  Ounningham,  Attorney  (General,  for  the  State,  Plaintiff  and 
Appellant. 

The  opinion  of  the  Court  was  delivered  by 

Poch6,  J.     The  State  appeals   from    a  judgment   quashing  an  in- 


4b  Mo| 


^m  SUPREME  COURT  OF  LOUISIANA. 

State  ex  rel.  Attorney  General  vs.  Badd. 


formatioD  against  the  accused  for  keeping  a  grog  or  tippling  shop  and 
retailing  spiritaoas  liqaors  without  a  license. 

The  penalty  prescribed  by  law  for  such  an  ofPense  is  a  fine  of  not 
less  than  one  hundred  or  more  than  five  hundred  dollars,  and  in  de- 
fault of  payment;  an  imprisonment  of  not  less  than  thirty  days  or  more 
than  four  months.  Now^,  under  the  Constitution  (Art.  81)  our  juris- 
diction in  criminal  matters  is  restricted  to  cases  in  which  **  the  punish- 
ment of  de^ith  or  imprisonment  at  hard  labor  may  be  inflicted,  or  a 
fine  exceeding  three  hundred  dollars  is  actually  imposed.'^ 

In  this  case  no  imprisonment  at  hard  labor  may  result  from  convic- 
tion, and  as  no  trial  has  yet  taken  place,  no  fine  has  been  actually  im- 
posed. It,  therefore,  follows  that  we  have  no  jurisdiction  of  (he  ap- 
peal, as  at  present  brought  up,  and  that  our  plain  constitutional  duty 
is  t4)  refuse,  on  our  own  motion,  to  entertain  it. 

It  is,  therefore,  ordered  tliat  this  appeal  be  dismisRod. 


No.  9845. 
The  State  op  Lodisiana  ex  rel,  the  Attorney  Uenkkal,  v8.  Joiik 

B.  BuDD,  Sheriff. 

A  sheriff  is  responsible  for  all  loss  or  damage  resulting  from  the  malfeasance  or  gross  mis- 
conduct of  his  deputy,  but  such  roalfeasance  or  misconduct  of  the  deputy  does  not  sub- 
ject the  sheriff  to  the  punishment  of  removal  or  suspension  from  office,  unless  he  ban 
encouraged  or  sanctioned  the  delinquency  of  his  deputy . 

The  deputy  himself  can  be  punished  for  his  delinquencies  by  line  and  imprisonment,  and 
prohibited  from  acting  in  said  capacity. 

PPEAL  from  the  Nineteenth  District  Court,  Parisli  of  Tenebonne. 
Allen,  J. 


A 


M.  J,  Cunninghanty  Attorney  General,   W,  K,   Wil8<yn,  District  At- 
torney, and  Knobloch,  Moore  <&  Badeaux,  for  the  Relator  and  Appellant. 

L.  F,  Suthon  and  T,  L,  Winder,  for  the  Respondent  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  This  is  a  proceeding  on  the  relation  of  the  Attorney  Gen- 
eral under  section  3593  R.  S.,  to  suspend  from  office  and  punish  by 
fine  and  imprisonment  the  defendant,  sheriff  of  the  parish  of  Terre- 
bonne, for  gross  misconduct  in  the  discharge  of  his  official  duties. 

From  a  judgment  in  favor  of  the  defendant  discharging  the  rule 
taken  against  him  the  relator  has  appealed. 

M  is  suggested  in  the  brief  of  defendant's  counsel  (hat  (his  court 
has  no  jurisdiction  of  the  proceeding  ratiane  materia. 
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On  the  authority  of  the  case  of  the  State  ex  rel.  vb.  Routon,  sheriff, 
34  Ann.  1256,  and  the  cases  therein  cited,  the  appeal  must  be  main- 
tained. 

The  complaint  of  the  relator  is  substantially  to  the  effect : 

That  a  writ  of  attachment  was  issued  from  the  district  court  of  Ter- 
rebonne at  the  suit  of  one  Grabeuheimer,  against  S.  Simon,  directing 
the  seizure  of  a  stock  of  goods  of  the  debtor  ;  that  owing  to  the  delay 
of  the  officer  in  executing  the  writ  a  similar  writ  issued  subsequently 
by  another  creditor  of  Simon,  was  first  executed  on  the  property,  and 
fully  exhausted  it,  whereby  Grabenheimer's  debt  was  lost. 

The  facts  are  briefly  these : 

The  storehouse  which  contained  the  stock  of  goods,  directed  to  be 
seized,  was  situated  about  eleven  miles  from  the  courthouse.  The 
sheriff  received  the  writ  of  attachment,  and  in  the  two  hours  after- 
wards was  on  the  spot  to  make  the  seizure.  He  found  wlien  he  reached 
there  that  he  had  been  preceded  by  his  deputy  about  10  minutes,  wlio 
had  made  a  seizure  of  the  property  under  the  second  writ. 

It  further  appears  that  these  two  writs  were  issued  almost  simul- 
taneously ;  that  the  second  writ  was  prepared  secretly  at  the  instance 
of  the  creditor's  attorney,  and  was  placed  in  the  hands  of  a  deputy 
sheriff,  who  was  provided  with  a  fast  horse,  and  instructed  by  the  at- 
torney to  proceed  and  execute  the  writ  as  speedily  as  possible.  This 
writ  wa«  not  carried  to  the  office  where  the  sheriff  was  present  when 
it  issued,  but  it  was  privately  handed  to  the  deputy  sheriff  with  the 
instructions  stated. 

It  is  further  shown  that  the  deputy  never  informed  the  sheriff  that 
he  had  the  writ,  or  of  the  instructions  given  him  concerning  its  execu- 
tion, but  the  sheriff  was  entirely  ignorant  of  the  matter  until  his  ar- 
rival at  the  storehouse,  where  he  found  the  deputy,  and  ascertained 
the  fact  of  the  prior  seizure  made  by  him,  and  upbraided  him  for  his 
conduct. 

It  is  clear  that  there  was  no  collusion  between  the  sheriff  and  his 
deputy.  If  there  was  a  wrong  committed  against  Grabenheimer,  it 
was  by  no  personal  act  or  delinquency  of  the  sheriff^  and  the  question 
arises  that,  granting  a  wrong  was  done  by  the  deputy  slieriff,  did  such 
misconduct  or  delinquency  on  the  part  of  the  deputy  subject  the 
sheriff  himself  to  removal  or  suspension  from  office  or  other  penalty. 

The  district  judge  held  that  it  did  not,  and  we  believe  he  was  right. 

The  ('ode  of  Practice  provides  that  the  sheriff  may  appoint  depu 
ties,  and  that  he  is  responsible  for  them  ;  but  that  the  deputies  shall  be 
subject  to  fine  and  imprisonment  for  delinquency  of  duty  as  provided 
by  special  laws.     C.  P.  764. 
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Section  8593  R.  S.,  after  providing  for  the  punishment  of  the  sheriff 
and  others  for  delinquencies  in  the  execution  of  orders  and  writs,  pro- 
ceeds^ quoting  :  ''  If  it  be  a  deputy  of  any  such  officers,  then  the  deputy 
shall  be  subject  to  the  fine  and  imprisonment  or  either,  above  fixed, 
and  shall  be  absolutely  prohibited  from  acting  in  the  capacity  of 
deputy  thereafter." 

Our  conclusion,  from  a  careful  consideration  of  these  several  pro- 
visions of  the  Code  and  the  Statutes  is,  that  whilst  the  sheriff  is  re- 
sponsible civilly  for  all  loss  and  damage  that  niay  be  caused  by  the 
misconduct  or  delinquency  of  the  deputy,  such  misconduct  or  delin- 
quency of  the  deputy,  unless  encouraged  or  sanctioned  by  the  sheriff, 
cannot  subject  him  to  the  penalty  of  removal  or  suspension  from  ofilce. 
The  infliction  of  such  punishment  can  only  be  incurred  by  his  own 
personal  oflScial  acts  and  delinquencies. 

Judgment  affirmed. 

Poch^,  J.,  takes  no  part  in  this  opinion  and  decree. 
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No.  9882. 
The  State  of  Louisiana  vs.  J.  and  H.  Hanks. 

Seo.  1047  Rev.  8tAt.  aathorisM  the  Judge  to  allow  amendment  of  tke  iuformatiou  or  indicts 
ment  for  larceny,  for  the  parpoee  of  correcting  the  allegation  thereof  aa  to  the  owner- 
ship of  the  property  stolen,  when  satisfied  that  snch  amendment  will  not  pi'tyndice  the 
defense.  The  ownership  of  a  partioalar  person  is  not  an  essential  ingredient  of  the 
crime  of  larceny,  and  when  the  thing  charged  to  have  been  stolen  is  otherwise  Axlly 
identified,  thus  putting  the  aocased  properly  on  his  defense  as  to  the  snhstantial  fact, 
the  error  as  to  the  person  alleged  to  be  the  owner  is  immaterial  and  properly  subject  to 
conection  by  timely  amendment.  The  statute  is  not  repugnant  to  Art.  8  of  the  Consti- 
tution.   The  decision  in  Morgan's  case,  35  Ann.  1139,  is  not  applicable. 

The  reftisal  of  a  new  trial  on  the  ground  of  newly-discovered  evidence  will  not  be  over' 
ruled,  when  the  evidence  is  cnmulative  only,  and  not  supported  otherwise  than  by  the 
affidavit  of  accused  ;  or,  when  the  evidence,  which  is  supported  by  the  affidavit  of  the 
proposed  witness,  must  necessariW  have  been  known  to  accused  before  his  trial. 

APPEAL  from  the  Twenty-fifth  District  Court,  pariah  of  Lafayett^e. 
Dehaillon,  J. 


M,  J.  Cunningham,  Attorney  General,  and  /?.  (J.  Smedeg,  Distrirt  At- 
torney, for  the  State,  Appellee. 

Chaa,  D.  Caffery  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Frnneb,  J.     The  first  and  second  exceptions  are  taken  to  the  rulings 
of  the  judge.    Ist,  in  allowing  the  information  to  be  amended  after 
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trial  had  begnn ;  2d,  in  overrnling  a  motion  in  arrest  of  judgment, 
based  on  alleged  error  in  said  first  ruling. 

The  amendment  complained  of  was  the  following :  The  information 
charged  defendants  with  larceny  of  a  horse,  the  property  of  S^vigne 
Dnhon ;  bnt  it  appearing  from  the  evidence  that,  at  the  time  of  the 
larceny,  the  horse  really  belonged  to  Cecile  Duhon,  then  a  minor  child 
of  S^vigne,  who,  howeyer,  had  subsequently  married,  the  court  per- 
mitted the  information  to  be  amended  by  substituting  the  name  of 
•*  Cecile  Duhon,  wife  of  William  Harron,"  as  the  owner. 

The  amendment  is  fully  supported  by  Sec.  1047  of  the  Revised  Stat- 
utes, which  provides  that,  '^  whenever,  on  or  before  the  trial  of  any  in- 
dictment for  any  crime  or  misdemeanor,  there  shall  appear  to  be  any 
variance  between  the  statement  in  the  indictment  and  the  evidence 
offered  in  proof  thereof  *  *  *  in  the  ownership  of  any  property 
named  or  described  therein,  it  shall  be  lawful  for  the  Court,  before 
which  the  trial  shall  be  had,  if  it  shall  consider  such  variance  not  ma- 
terial to  the  merits  of  the  case,  and  that  the  defendnnt  cannot  be  preju- 
diced thereby  in  his  defense,  to  order  such  indictment  to  be  amended  ac- 
cording to  the  proof;  *  *  the  trial  to  be  had  before  the  same  or  another 
jury,  as  the  Court  shall  think  reasonable."  It  is  obvious  that  the  stat- 
ute casts  upon  the  judge  two  functions :  1st,  to  decide  whether  the 
amendment  can  be  allowed  without  prejudicing  the  defendant;  2d,  if 
allowed,  to  determine  whether  the  trial  should  proceed  before  the 
same,  or  be  begun  anew  before  another,  jury.  The  only  complaint 
presented  under  the  bill  is  against  the  allowance  of  the  amendment. 
Aft'Cr  its  allowance,  no  objection  was  urged  against  the  continuance  of 
the  trial  before  the  same  jury,  and  no  application  was  made  for  a  new 
jury  and  a  fresh  trial.  Therefore,  the  only  question  before  us  is  the 
propriety  of  the  amendment. 

The  judge  supports  his  action  by  conclusive  reasons,  showing  that 
the  amendment  as  to  ownership  did  not,  in  the  slightest  degree,  affect 
the  identity  of  the  particular  horse  charged  to  have  been  stolen,  which 
was  a  horse  branded  in  a  particular  way,  which  had  been  sold  by  de- 
fendants to  one  Thomas  Smith,  who  had  been  previously  prosecuted 
for  its  larceny,  and  acquitted  on  proof  that  he  had  bought  the  animal 
from  these  defeudants. 

The  statute  obviously  contemplates,  in  this  clause,  a  correction  of 
variance,  not  merely  in  the  name  of  the  person  mentioned  as  owner, 
but  in  the  ownership  itself. 

The  ownership  of  a  particular  person  is  not  an  essential  ingredient 
of  the  crime  of  larceny,  which  is  simply  the  felonious  taking  and  car- 
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ryiiig  away  of  the  personal  goods  of  another -,  and  even  if  tlie  owner  be 
unknown,  the  offense  may  be  properly  charged  and  aiistained. 

The  eftseutial  facts  constituting  the  crime  of  larceny  of  a  particular, 
specified  horse,  are  not,  in  any  manner,  affected  by  the  qnestioii 
whetlier  the  horse  was  the  property  of  Sevigne  Dulion  or  of  Cecil e 
Dnhon.  It  is  snflicient  if  the  horse  was  the  property  of  another.  The 
identity  of  the  horse  charged  to  have  been  stolen  is  the  important  thin^ 
in  determining  whether  the  offense  proved  is  tlie  offense  charged. 

In  the  case  of  rape,  it  is  entirely  different.  A  charge  of  ctmimitting^ 
a  rape  upon  the  person  of  A  cannot,  by  amendment,  be  changed  into 
a  charge  of  committing  a  rape  upon  the  person  of  B,  because  sucli  a 
clmnge  would  involve  the  charge  of  an  entirely  distinct  and  separate 
crime,  to  be  support^ed  only  by  proof  of  essentially  different  facts. 

Hence  our  decision  in  Morgan's  case,  35th  Ann.  1189,  has  no  applica- 
tion here. 

The  statute  here  under  consideration  presents  no  conflict  with  Art. 
8  of  the  Constitution,  which  provides  that: 

*'  In  all  criminal  prosecutions  the' accused  shall  enjoy  the  right  to  he, 
informed  of  the  nature  and  the  cause  of  the  accusation,  etc."  The 
accused  have  had  full  enjoyment  of  that  right  in  this  case  ;  the  infor- 
mation charging  tliem  with  larceny  of  **  one  two-year  old  female 
horse ;''  and  if  the  evidence  establishes  the  identity  of  the  particular 
horse  referred  to,  *^  the  nature  and  cause  of  the  .accusation  '*  ait^  not 
affected  by  the  question  aa  to  whether  it  was  the  property  of  Sevigne 
Duhon  as  originally  charged,  or  of  Cecile  Duhon,  as  subsequently 
proved  and  charged  in  the  amended  information. 

There  is  no  merit  in  the  exceptions. 

The  remaining  exception  was  taken  to  the  ruling  of  the  judge  on 
the  rule  for  a  new  tnal  based  on  newly-discovered  evidence. 

As  to  all  the  witnesses  named  in  the  motion,  except  two,  the  motion 
is  not  sustained  by  their  affidavits,  and  for  this  reason,  as  well  as  for 
the  reason  that  the  defendants  had  not  used  due  diligence,  aind  the 
expected  evidence  would  be  cumulative  only  of  that  which  had  been 
given  on  the  trial,  the  judge  considered  that  it  furnished  no  good 
reason  for  the  new  trial.  State  vs.  Young,  34  Ann.  346;  StAte  vs. 
Washington,  36  Ann.  341  j  State  vs.  Cotten,  id.  980. 

The  evidence  sought  from  the  witnesses,  Primanx  and  Patin,  is, 
in  no  sense,  newly -discovered,  the  object  being  to  prove  by  them 
that  defendants  had  made  certain  statements  before  a  jury  of  which 
these  parties  were  members.  How  could  defendants  have  l>eeu 
ignorant  of  statements  mivde  by  themselves  before  a  jury,  or  of  the 
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fact  that  tlie  members  of  that  jury  beard  and  kuew  what  those  state- 
mento  were,  or  of  tlie  fact  exposed  by  the  open  "records  of  the  Court 
that  Patin  and  Priraaux  were  members  of  that  jury  ! 

We  find  no  error. 

Judgment  affirmed. 


No.  *m'd, 

ClTV    or    XkW    OrLKANS    vs.    A.    H.    ScHOKNilAlSKX. 

The  Supreme  Conrt  hue  no  Jurisdiction  over  a  tax  suit,  in  which  a  sum  not  nxceedinfs  I'JOOO 
ia  claimed,  where  the  constitutionality  or  legality  of  the  tax  sued  for  is  not  put  at  iwuv. 
and  where  the  question  presented  is  one  of  procedure  only 

If  the  araonnt  sued  for  exceeded  $2000,  the  court  would,  as  in  ordinary  similar  casen,  in 
which  money  is  clainied,  have  Jurisdiction  over  the  question  of  procedure. 

APPEAL  from  the  ('ivil  District  Court  for  the  parish  of  Orleans. 
Eofutton,  J. 

W.  U.  Roym'8,  City  Attorney,  and  B,  K,  Miller,  Assistant  City  At- 
torney, for  Plainti£f  and  Appellee. 

MctcMahon  dt  Pratt,  for  Defendant  and  Appellant. 


On  Motion  to  Dismiss. 

Tlie  opinion  of  the  Court  was  delivered  by 

Brrmudez,  C.  J.  The  defendant  appeals  from  a  judgment  condemn- 
ing him  to  pay  tlOOO  for  a  license,  and,  besides,  certain  penalties  and 
costA  of  suit. 

The  defense  was  simply,  that  the  proceeding  by  rule  was  not  "  due 
process  of  law,''  and  a  general  denial. 

He  moved  for  a  susi^ensive  appeal,  which  the  Court  allowed  on  his 
furnishing  a  bond  for  $1500. 

The  motion,  to  dismiss  is  based  on  the  following  grounds,  viz  : 

That  this  Court  has  no  jurisdiction  over  the  matter;  and, 

That  the  appeal  bond  is  insufficient  in  amount. 

It  is  apparent  that  the  issue  presented  does  not  involve  the  consti- 
tutionality or  legality  of  the  license  tax  claimed;  but  only  the  valid- 
ity of  the  proceeding  by  rw/a  ;  in  other  words,  a  question  of  procedure. 

It  is  only  when  an  issue  on  the  constitutionality  or  legality  of  a  tnx  is 
presented,  that  this  Court  has  jurisdiction,  regardless  of  amount.  If 
the  sum  in  controversy  here  exceeded  $2000,  this  Court  would  have 
jurisdiction,  as  it  would  of  any  ordinary  case,  in  which  a  sum  exceed- 
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ing  that  amount  would  be  claimed,  and  it  would  pass  on  the  question 
of /on».  CoQStitutioD,  Art.  81 ;  State  vs.  Brewer,  9  Ann.  64;  lb.  305  ; 
lb.  350;  Stnbbs  vs.  McGuiie,  32  Add.  817;  State  vs.  Tsni  Ho,  37  Add. 
50 ;  State  ex  rel.  David  vs.  Judges,  37  Ann.  898,  and  cases  there  cited. 
This  view  of  the  case  dispenses  us  from  passing  on  the  sufRciency 
of  the  bond  furnished  for  a  suspensive  appeal. 

Appeal  dismissed. 


No.  9828. 
^2  0^  "^^^  State  of  Louisiana  vs.  Levy  Adams. 


eiia  752I 


AppUcatioDS  for  new  trial  on  the  gronnd  of  newly-discovered  evidence  are  enlitletl  to  no 
consideration  when  the  a£Bdavit  of  the  part}'  convicted  is  uncorroborated. 

In  an  information  for  nttering  a  forged  order  for  the  payment  of  money  the  pleader  in  not 
required  to  state  the  name  of  the  person  on  whom  the  order  was  passed,  or  that  of  the 
person  whom  the  accused  intended  to  defraud. 

A    l*PEAL  frorc  the  Ninth  District  Court,  Parish  of  Concordia. 
X.A-     Young,  J, 


Af.  J.  Gunniughamj  Attorney  General,  and  Hugh   Tullis,  District  At- 
torney, for  the  State,  Appellee. 
P.  Rough  and  G,  F,  Bowles,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

PocHfi,  J.  Appealing  from  a  conviction  of  uttering  a  forged  order 
for  the  payment  of  money,  and  a  sentence  of  five  years  in  the  peni- 
tentiary the  defendant  submits  two  grounds  of  complaint: 

Ist.  A  refusal  of  a  new  trial  prayed  for  on  the  ground  of  newly-dis- 
covered evidence,  which  is  alleged  to  be  the  testimony  of  a  witness, 
who  would  swear  that  in  his  presence  and  hearing,  the  accused  was 
entrusted  by  another  person  with  the  collection  of  the  order  which  he 
did  not  know  to  be  forged. 

If  such  is  the  fact,  the  accused  must  have  been  aware  of  it  from  the 
moment  that  the  occurrence  took  place,  and  it  must  have  been  forcibly 
reminded  to  him  when  he  wa«  charged  with  the  crime  ;  it  is,  therefore, 
not  newly-discovered  evidence.  Hence,  the  ground  of  the  motion 
lacks  foundation  either  in  law  or  reason.  State  vs.  Gauthreaux,  .38 
Ann.  611.  *' The  credulity  of  courts  cannot  be  strained  to  the  point 
of  believing  that  such  evidence  was  discovered  only  since  the  trial.''' 
If  the  defendant,  as  he  contends,  did  not  before  trial  know  the  name 
of  the  witness,  he  might  have  ii^ked  a  continuance  of  the  case  for  the 
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purpose  of  ascertalDing,  as  be  seems  to  have  since  done,  the  name  of 
his  important  witness ;  but  tlie  suggestion  came  too  late  after  convic- 
tion. But,  in  addition  to  tliese  views,  there  is  another  obstacle  to  the 
relief  prayed  for. 

The  affidavit  of  the  accused  is  entirely  unsupported,  not  even  by  that 
of  tlie  newly -ascertained  witness.  It  would  have  been  so  easy  to  have 
procured  that  important  adjunct. 

Dealing  with  a  siniilat*  queHticu  tliis  ('ourt  has  said  :  ^*  Applications 
for  new  trials  on  the  ground  of  newly-discovered  evidence  must  al- 
ways be  received  with  caution.  The  inducements  to  false  swearing  on 
tlie  part  of  the  person  convicted  are  obvious,  and  therefore  the  rule  is 
well  established  that  the  application  for  the  new  trial  must  be  corrob- 
orated by  the  affidavit's  of  other  persons  than  the  party  convicted.  If 
possible,  the  affidavits  of  the  newly -discovered  witnesses  should  be 
produced."  State  vs.  Washington,  36  Ann.  341;  State  vs.  Gotten,  3() 
Ann.  980. 

The  judge  did  not  err  in  overruling  the  motion  for  u  new  trial. 

2d.  The  second  complaint  is  a  motion  in  arrest  of  judgment,  in 
which  the  information  is  alleged  to  be  defective,  because  it  failed  to 
allege  the  name  of  the  person  to  whom  the  order  was  offered,  and  the 
name  of  the  person  whom  the  accused  intended  to  defraud. 

Most  assuredly  the  person  to  whom  the  accused  offered  the  order 
was  the  person  whom  he  intended  to  defraud ;  and  under  the  very 
terms  of  the  statute,  the  pleader  is  relieved  of  the  necessity  to  give 
the  name  of  the  person  intended  to  be  defrauded.  Revised  Statutes, 
Sec.  1052;  State  vs.  Maas,  37  Ann.  292. 

Judgment  affirmed. 


No.  9818. 
The  State  of  Louisiana  vs.  Louis  Buooks. 

•Ml      JJJJQ 

A  motion  for  a  coutinaaooe,  made  at  tbe  /Irtt  trial  of  a  proseoatioo  for  a  capital  ofleuae  50    ^:^2| 

charged  to  bave  been  committed  nine  days  before,  ongbt  to  be  granted,  when  it  appeara  ~^~~^] 

that  it  ia  only  on  the  preceding  day  that  aocaaed  could  and  did  seoare  ooonael.  and  that  104    633{ 

iinch  counsel  had  no  reasonable  time  to  prepare  the  defense.    Precipitancy,  instead  of 
srcelera^iuK.  at  times  procrastinates  tbe  trial  of  offenders 


A 


PPEAL  from  the  Twenty-fourth  District  Court,  parish  of  Plaque- 
mines.    FAvaiidais,  J. 


M.  J.  Gunmnghamj  Attorney  General,  and  Jam^^i  WilkituKyn,  Distriet 
Attorney,  for  the  State,  Appellee  : 
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1.  "In  matters  of  continuance  i^reat  Ui.scretion  is  always  vested  in  tbe  trial  jud^e,  and  bin 
rulings  thereon  are  not  disturbed  except  in  cases  ot  glaring  injustice."  State  vs.  Ford. 
37  Ann.  467. 

3.  The  facts  of  this  case  show  that  the  application  for  a  continuance  was  without  merit. 

a.  The  circumstances  of  this  case  are  widely  different  from  thoee  stated  in  State  vs  Simp- 
son, 38  Ann.  83. 

4.  An  overt  attempt  or  act  of  violence  by  the  deceased  against  the  accused  shortly  before 
or  at  the  time  of  the  homicide  must  be  proved  before  evidence  of  prior  quarrels,  threats 
or  of  the  dangerous  character  of  the  accused  can  be  introduced.  3>  Ann.  14 ;  36  Ann. 
148 ;  36  Ann.  863 ;  37  Ann.  389  ;  37  Ann,  469 ;  37  Ann.  644 ;  37  Ann.  783 ;  37  Ann.  897  ;  .17 
Ann.  443 ;  38  Ami.  22,  and  other  authorities. 

5.  The  judge  need  only  charge  on  qnestions  of  law  which  he  deems  applicable  to  the 
canse.    B.  S.  aec.  891 ;  35  Ann.  970  ;  37  Ann.  576,  464. 

6 .  Where  no  constable  has  been  elected,  or  where  the  constable  has  resigned,  and  being 
funetui  oJMo,  no  constable  has  been  appointed  or  elected  to  fill  the  vacancy,  the  justice 
of  the  peace  has  power  to  fill  the  vacancy  by  appointing  a  constable  pro  fempore  until 
the  Governor  exercises  his  power  to  appoint  a  permanent  or  regular  constable  R.  S. 
Sec.  637;  G  P.  Art.  1158;  Const,  of  1879.  Art.  258. 

The  eligibility  of  an  officer  de  facto  cannot  be  questioned  collaterally.    K.  S.  Sec.  2593:  21 

Ann.  290;  21  Ann.  655;  21  Ann.  710;  26  Ann.  272. 
Where  ministerial  officers  of  a  court  are  de  fcteto  and  actually  acting  as  such,  their  failure 

to  give  bond  does  not  deprive  them  of  their  official  status.    13  Ann.  401 :  13  Ann.  607  ; 

2  Ann.  82 ;  31  Ann.  379. 
Where  a  court  is  seised  of  jurisdiction  rtUiuite  inateritB,  its  process,  however  erroneous,  is 

voidable  not  void  and  its  orders  must  be  respected.    Holdane  vs.  Sunmer,  15th  Wallace 

601. 
The  quibbling  points  presented  by  the  defense  are  not  only  unsound  in  law.  but  have  uo 

application,  as  whether  the  deceased  was  a  constable  or  a  simple  individual,  or  whether 

he  was  a  thief,  the  homicide  of  the  deceased  could  not  legally  be  justified  under  the 

state  of  facts  disclosed  in  the  i-ecord.     Bishop  on  Criminal  Law.  *2d  volume,  par.  641 . 

7.  The  Judge  having  to  take  cognizance  of  the  facts,  in  order  to  frame  his  charge  so  as  to 
make  it  applicable  thereto,  properly  refused  te  charge  the  Jury  as  requested  by  counsel. 

R.  T.  Beauregard  aod  ZacJiarie  <&  Hmoard,  tor  Defendant  and  Ap- 
pellant : 

The  accused  is  always  entitled  to  a  reasonable  time  within  which  to  procure  counsel  for  bis 
defense,  and  the  counsel  when  so  retained  is  entitled  to  a  reasonable  time  within  which 
to  prepare  the  defense,  regard  being  always  had  to  the  circumstances  of  tbe  accused 
and  his  counsel  so  to  do.  .38  Ann.  24:  16  Ann.  425;  26  Ann.  422;  Whart.  Am.  Crini. 
Law,  p.  941,  note;  7  Bay,  1 ;  Lord  Kilmarnock's  case,  2  Foster;  Black.  Rep.  514:  Conn, 
of  1879,  Art.  6. 

The  recent  occurrence  of  a  homicide,  and  the  natural  excitement  of  the  community  conse- 
quent thereon,  is  a  good  ground  for  a  postponement  and  oontinnanoe,  when  the  accused 
is  brought  to  trial  at  the  next  terra,  immediately  after  the  oooarrence;  37  Ann.  457,  not 
applicable  here,  as  in  that  case  the  continuance  was  sought  many  months  after  the 
homicide,  and  did  not  and  could  not  urge  tbe  i^ecency.  Bish.  Crim.  Proc.,  vol.  1.  sec. 
951 ;  Wharton's  Am.  Crim.  Law,  p.  944,  3d  ;  9  Ga.  127;  5  Ga.  53  ;  Jollyfer's  case,  4  T.  R. 
385;  32  Ga.  581 ;  14  Ga.  8;  Thach  C.  C.  516;  2  Moody  &  R.  192:  26  Ga.  277:  if^  Ga. 
383 ;  7  Watts  &  Serg.,  420, 

Tbe  right  of  the  trial  judge  to  decide  as  to  whether  sufficient  proof  of  an  overt  act  has  been 
educed  to  allow  the  admission  of  evidence  of  threats  and  charactor  in  a  homicide,  is  not 
su  arbitrary  one,  but  must  be  the  exercise  of  a  sound  discretion,  and  is  reviewable  by 
the  Supreme  Court.    37  Ann.  461 ;  37  Ann.  645. 
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It  "  is  a  rule  that  positive  testimony  on  a  given  point  must  always  predominate  over  nef:a> 
tive  testimony  on  the  same  point."    :)3  Ann.  800 ;  37  Ann.  358 ;  Selfridge  case. 

'What  occurred  at  a  homicide  immediately  after  the  firing,  is  a  part  of  the  ret  gettae  as 
throwinie  light  on  what  had  Jnst  occurred.  What.  Crim.  Ev.  sec.  263  et  seq. ;  Selfridge 
case. 

Ko  man  is  boond  to  submit  to  the  execution  of  a  writ  divesting  him  of  his  liberty  or  prop- 
erty issuing  ftom  a  court  without  Jurisdiction.  Boscoe's  Crim.  Ev.  p.  750 ;  Wharton's 
Am.  Crim.  Law.  p.  554;  3  Gilmau,  33C;  Lieber's  Civil  Liberty  and  Govt,  vol.  1,  pp. 
131, 134. 

An  officer  is  bound  to  inquire  into  the  authority  of  the  court  from  which  the  writ  emanatesi 
and  is  a  trespasser  if  he  ezsoutes  a  writ  of  a  court  without  Jurisdiction.  7  N.  S.  193  ; 
8K.115;  3  Ann.  577;  9  Ann.  350. 

One  entering  on  an  office,  public  or  private,  without  proper  authority,  snbjecta  himself  to  all 
the  responsibilities,  and  cannot  claim  the  benefit  of  the  position  he  usurps.    4  N.  S.  585. 

A  Justice  of  the  peace  has  no  authority  to  appoint  a  constable  pro  torn,  to  a  vacancy  caused 
by  resignation.    Act  of  1855,  Cons.  1879. 

A  constable  must  reside  in  the  ward  in  which  he  shall  have  been  elected.  R.  S.  sec.  134. 
He  must  giro  bond  before  entering  on  his  duties .    R .  8.  sec .  638. 

In  the  trial  for  resisting  of  an  officer,  or  of  lulling  him,  it  is  competent  for  the  accused  to  show 
that  the  deceased  was  nota  legal  officer  nor  executing  legal  process.  Wharton's  Crim . 
Ev.  sec.  883. 

A  de/aeto  officer  in  dvil  cases  is  one  who  comes  into  office  by  color  of  right,  and  performs 
the  duties  of  the  office  under  a  public  acquiescence,  but  is  not  properly  entitled  to  the 
office.  He  must  be  either  appointed  or  elected  by  competent  authority,  or  must  have 
for  some  time  acted  as  such  and  been  publicly  recognized.  Cooley  on  Taxation,  p.  185 ; 
13  S.  and  B.  308.  But  this  will  only  give  a  prima/acie  right,  which  may  be  questioned . 
BlaokweU's  Tax  Titles,  •  »3;  I  Dill  C.  C.  36H ;  7  Tones  N.  C.  113  ;  73  N.  C.  550;  37  Me. 
428;  5  Wend.  334;  34  Wend  .'>:)9:  16  Wend.  144;  60  Barbour,  348;  30  Gratt,  66;  33 
Gratt,  513 ;  4  Troom.  N.  J.,  301 ;  6  East,  366 ;  38  Conn  476 ;  3  Bush.  17  ;  9  Nev.  334 ;  69 
111.  539;  7N.  H.  113.  140;  56  Penn.  St.  436;  39  Penn.St.  139  ;  1  Nev.  188;  45  Miss. 
15i  ;  16  Peters,  71 ;  3  Port,  334. 

Nor  do  1  Ann.  388;  13  Ann.  719:  31  Ann.  336;  25  Ann.  3;  37  Ann.  r>68;  33  Ann.  1334;  38 
Aun.  88;  33  Ann.  1413,  or  35  Ann.  531,  militeto  against  this  doctrine  in  any  degree 
*'  Where  a  trespasser  goes  with  the  intent  to  commit  a  felony,  if  necessary  to  accomplish 
the  end  intended,  the  owner  of  the  property  may  repel  force  by  force  to  the  extent  of 
killing  the  aggressor.  Owner  is  not  obliged  to  surrender  possession,  but  may  use  as 
much  force  as  necessary  for  ite  protection."  8  Cal.  34;  Horrigan,  Self-defense,  p.  900, 
and  multitude  of  authorities  there  cited. 


The  opinion  of  the  Court  was  delivered  by 

Bekmudez^  C.  J.  The  accused  appeals  from  a  verdict  of  manslaughter 
and  a  sentence  of  eighteen  years  at  hard  labor. 

The  record  contains  three  bills  of  exception  :  one,  to  the  refusal  of 
the  district  judge  to  grant  a  continuance ;  another,  to  a  ruling  on  a 
question  of  admission  of  testimony,  and  the  last  one,  to  the  refusal  of 
the  judge  to  give  certain  charges  to  the  jury. 

It  appears  from  the  first  bill  that  the  homicide,  with  which  accused 
in  charged,  was  committed  on  the  29th  of  September,  1886^  that  he 
snrrendered  himself  the  same  day,  and  was  committed  without  bail ; 

16 
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that  ho  was  arraignecl  on  tlie  4th  of  October  following,  and  the  case 
was  fixed  for  the  9th  ensuing;  that  when  the  case  was  called  he 
moved  for  a  continuance  on  the  following  grounds,  viz : 

Th(it  the  accused  was  entitled  to  reasonable  time  within  which  to 
make  tlie  necessary  arrangements  to  retain  and  secure  counsel,  knd 
that  he  has  not  been  allowed  the  same. 

That  said  counsel,  when  retained,  were  entitled  to  a  reasonable  time 
within  which  to  prepare  his  defense,  and  that,  under  the  circum- 
stances, they  have  not  been  so  allowed. 

Tliat  the  evidence  elicited  and  annexed,  shows  that  the  public  mind 
is  excited  against  him,  so  that  he  cannot  have  the  fair  trial  which  he 
may,  when  the  excitement  subsides. 

The  motion  which  was  made  for  a  continuance  went  into  dt'tails  to 
show  the  verity  of  the  grounds,  au(i  is  supported  by  the  oath  of  the 
accused,  which  is  fortified  by  that  of  the  counsel. 

It  appears  from  the  showing  made,  that  it  is  not  until  the  8th  of 
Octol)e,r,  the  day  preceding  that  fixed  for  the  trial,  tliat  the  accused 
could  make  definite  arrangements  with  counsel  for  his  defense  and 
that  the  latter  could  not,  in  the  short  delay  ensuing  between  the  occur- 
rence of  the  act  and  the  day  assigned  for  trial,  prepare  the  defense  in 
such  a  manner  as  the  gravity  of  the  case  demanded,  involving  the  life 
of  a  citizen  ;  that  the  counsel  could  not  procure  the  necessary  books  in 
time,  although  due  diligence  had  been  used,  and  could  not  safely  pro- 
ceed to  trial  in  this  unprepared  condition,  as  the  case,  it  was  alleged, 
involves  many  nice  and  intricate  questions  of  law,  requiring  long, 
patient  and  careful  study  and  consideration  of  authorities. 

From  the  foregoing  recital  it  appears  that  the  accused  was  convicted 
on  the  ninth  day  following  the  commission  of  the  offense  for  which  he 
was  indicted,  and  that  the  application  was  made  for  a  continuance  on 
the  first  calling  of  the  case  for  trial. 

In  State  vs.  Ferris,  16  Auu.  425,  this  Court  said,  in  reference  to  ac- 
cused in  criminal  cases : 

^'  The  law  securing  tu  them  the  assistance  of  counsel,  did  not  intend 
to  extend  a  barren  right,  for,  of  what  avail  would  be  the  privilege  of 
counsel  *  *  •  if^  on  the  spur  of  the  moment,  without  an  oppor- 
tunity of  studying  the  case,  the  former  should  be  compelled  to  enter 
into  the  investigation  of  the  case." 

In  a  more  recent  prosecution,  State  vs.  Simpson.  38  Ann.  24,  this 
Court  held,  that  the  right  to  he  heard  by  counsel,  guaranteed  by  the 
Constitution  to  the  accused,  is  not  an  empty  formality,  but  an  inesti- 
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inable  privilege,  jiiid  that  such  coiiusel  should  be  allowed  reasouable 
time  to  prepare  the  defense. 

In  that  case,  singular  enough,  the  ruling  was  made  by  the  same 
judge,  the  defendant  was  represented  by  the  same  counsel,  and  the 
accused  arraigned  and  tried  on  similar  days,  the  former  on  the  5th, 
and  the  9th  of  October. 

The  showing  then  made  for  a  continuance  was  substantially  the 
same,  if  not  somewhat  weaker,  than  that  in  the  instant  prosecution. 

(f,  in  that  case,  the  lower  court  erred  in  its  refusal  to  continue  the 
tnal  to  some  other  day,  we  cannot  but  rule  now,  that  the  postpone- 
ment of  the  same  ought  to  have  been  allowed. 

Precipitancy,  instead  of  accelerating,  at  times  procrastinates  the 
trial  of  offenders. 

This  view  dispenses  us  from  passing  on  the  other  grounds  for  a  con- 
tinuance. 

It  is  therefore  ordered  and  decreed  that  the  verdict  herein  be  set 
aside,  and  the  sentence  and  judgment  thereon  reversed,  and  that  this 
c^ase  be  remanded  to  the  lower  court  for  further  proceedings  according 
to  law. 
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No.  9875.  J9  1343 

Louis  Brbaux  vs.  Estiva l  Sarvoie,  et  als. 

To  execute  Tolantaril J,  under  Article  '2373  R.  C.  C,  is  to  execufe  with  the  intention  to 
oonflrni  or  ratify. 

The  act  from  which  confirmation  ot  ratiflcation  ia  sought  to  be  deducetl,  iiiuet  evince  such 
intention  clearly  and  nneqnivooally .  None  will  be  inferred  when  the  act  can  be  other- 
wine  explained. 

In  caeee  of  doubt,  the  party  to  whom  the  act  is  opposed  must  have  the  benefit  of  the  doubt. 

A  purcbaeer  who  pays  interest  on  a  note  of  his  vendor,  in  the  hands  of  a  third  person, 
assumed  by  him  as  part  of  the  price  of  the  lands  bought,  and  which  he  had  bound  him- 
self before  thesale  to  pay  to  such  person-  -cannot  be  treated  as  one  voluntarily  executing; 
an  obligation,  so  as  to  deprive  him  of  the  right  to  prosecute  a  suit  previously  instituted 
by  him  against  his  vendors  to  rescind  the  sale . 
A    PPEAL  from  the  Twentieth  District  Court,  Parish  of  Lafourche. 

XJL    BeatHe,  J, 
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(ySuOihan  dc  Bluke,  for  Plaintiff  and  Appellant. 

The  seller  ia  bound  to  deliver  and  warrant  thing  sold  O  C.  2475,  2476. '^48*2.  25U  ;  lih. 
3M;  «R    506;  3  Ann.  397;  16  L.  185;  24  Ann.  198. 

Under  C  C,  Art.  2372:  >•  *  *  *  xhe  confirmation,  ratification,  or  voluntary 
execution  in  due  form  *  *  *  involves  a  renunciation  of  the  means  and  ex- 
ceptions that  might  be  opposed  to  the  act,  *  *  "  The  intention  must  be  to  ratify 
by  the  voluntary  execution.    171  L.  386. 

The  acta  of  a  party  from  which  the  ratification  of  a  contract  is  sought  to  be  deduced  mtist 
evince  clearly  and  unequivocally  his  intention  to  ratify.    21  Ann.  593;  30  Ann.  1290. 
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All  the  acts  of  the  plaintiff  can  be  aocoanted  for  without  a  ratification  oi  the  sale  necessa- 
rily  resalting  from  them.    13  Ann.  176. 

L.  P.   Caillouet  and  Knobloch,  Moore  c£-  Badeaux,   for  Defendaut 
and  Appellees : 

1.  The  voluntary  execution  of  a  contract,  with  the  full  knowledge  of  the  Krottnds  upon 
which  it  mif^bt  be  lescinded,  amounts  to  a  tacit  ratification  of  it,  and  invoices  a  renun- 
ciation of  the  means  and  exceptions  which  might  have  been  opposed  to  it.  C.  C.  3-2Ti  .-  3 
R.  354  ;  6  R   443 ;  4  Ann.  148 ;  3  R.  1 ;  13  La.  175 ;  10  M.  796. 

2.  Nor  does  it  make  any  difference  if  the  voluntary  execution  be  only  partial.  3  R.  1  ;  4 
Ann   148;  Duranton,  vol.4,  No. 280;  Larombi^re,  vol.  4,  p.  632,  sec.  43. 

3.  The  purchaser  who  voluntarily  pays  a  part  of  the  price,  with  tnll  knowledge  uf  the  de- 
fects for  which  the  sale  might  be  rescinded,  ratified  the  contract  thereby.  Larombiore 
vol.  4,  p.  633;  Toullier,  vol.  8,  No.  503;  Duranton,  vol.  4,  No.  27» ;  0  Ann.  Tk);  4  La. 
238;  31  Ann.  833. 

4.  One  cannot  do  an  act  which  he  is  at  liberty  to  abstain  from,  and  clsim  iiiitiiuuity  from 
its  legal  consequences.    18  Ann.  59. 

5.  Error  of  law  is  not  presumed.  He,  who  relies  on  it,  must  prove  it  to  a  certainly,  and  i  f 
there  be  any  doubt  left,  his  adversary  must  have  the  benefit  of  it.  4  R.  145  ;  Larom- 
bi6re,  vol    4  p.  630,  sec.  38  » 

6.  A  contract  entered  into,  or  payment  made,  to  avoid  litigation,  cannot  be  rescinded.  C 
C.  1846,  5  La.  113  ;  4  R.  207. 


The  opinion  of  the  Court  was  delivered  by 

Bekmudez^  C.  J.  This  is  an  action  for  the  rescission  of  a  sale  of 
real  estate,  on  the  ground  of  deficiency  in  the  quantity  of  the  lands 
sold  and  those  delivered. 

It  is  brought  against  the  vendors  and  also  against  parties  claiming 
the  deficient  lands,  as  their  property. 

The  vendors  filed  a  plea  of  ratification,  which  was  sustained. 

From  that  judgment  the  plaintiff  appeals. 

The  evidence  shows  that,  prior  to  purchasing  the  real  estate,  the 
plaintiff  went  to  a  party  who  held  a  vendor's  note  secured  on  the 
property,  and  obtained  from  him,  in  the  event  of  a  purchase,  that  he 
would  allow  time — three  years — provided  the  annual  interest  was  paid 
punctually.  On  that  promise,  the  plaintiff  bought  the  lands,  paying 
part  of  the  price  cash,  issuing  his  notes  for  another  portion  and  as- 
suming the  note  then  in  the  hands  of  the  third  party,  which  note  had 
been  issued  by  plaintiff's  vendors,  and  was  secured  by  privilege  on  the 
property. 

Subsequently,  on  the  allegation  that  there  was  a  deficiency  in  the 
lands  sold  and  those  delivered,  which  lands  were  in  the  possession  of 
named  persons,  who  claimed  ownership — the  plaintiff  brought  the 
present  suit  to  rescind  the  sale. 

After  the  institution  of  the  snit,  plaintiff*  went  to  the  holder  of  the 
assumed  note  and  i)aid  him  the  interest  on  it. 
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Aware  of  that  circainstance,  the  defendants,  who  are  plaintiffs  ven- 
dtn-8,  tiled  a  peremptory  plea  of  voluntary  ratification  of  the  sale  as 
made  and  executed  and  of  abandonment  of  the  suit  to  rescind. 

The  question  presented  is  therefore :  Whether  the  payment  of  the 
interest  by  plaintiff,  on  the  assumed  note,  in  the  hands  of  the  third 
party,  does  or  not  operate  such  ratification  and  abandonment. 

The  Code  (Art.  2272,  *  2),  declares  that,  in  default  of  an  act  of  con- 
firmation or  ratification,  it  is  sufficient  that  the  obligation  be  volun- 
tarily executed,  and  that  this  involves  a  renunciation  of  the  means 
and  exceptions  that  might  be  opposed  to  the  act. 

We  have  given  the  question  most  serious  attention,  as  the  case  now 
presented  is  without  any  formal  precedent  in  our  jurisprudence. 

We  have  extended  our  researches  to  the  French  law  and  abjudica- 
tions, as  our  article  is  taken  from  the  French  Code ;  besides  examining 
the  authorities  to  which  counsel  liave  referred  on  both  sides. 

We  have  the  satisfaction  of  having  reached  the  conclusion  that  the 
payment  made  by  the  plaintiff  to  the  third  party,  is  not  a  voluntary 
ratification  of  the  sale,  as  executed,  and  is  no  bar  to  the  further  prose- 
cution of  this  suit. 

It  is  apparent,  at  the  very  threshold,  that  the  plaintiff,  when  he  pur- 
cliased  the  property,  assuming  the  note  in  question  which  was  then 
in  the  hands  of  a  third  person,  not  party  to  tlie  act,  made  himself  lia- 
ble 2>^«onaZ{^  for  the  payment  of  the  note,  and  that  the  holder  of  it 
could,  at  maturity,  in  the  absence  or  failure  of  payment  of  the  inter- 
est, as  agreed  on,  have  proceeded  directly  against  the  plaintift*. 

Delisle  vs.  Succession  of  Moss,  34  Ann.  164. 

The  authorities  to  which  counsel  for  exceptors  have  referred,  do  not 
appear  to  have  any  special  application  to  the  case  at  bar,  in  which  the 
question  of  ratification  or  confirmation  does  not  arise  on  an  act  done 
between  vendor  and  vendee,  the  parties  interested;  but  in  which  the 
act  done  by  the  purchaser  charged  as  being  an  estoppel,  was  exe- 
cuted in  favor  of  a  third  person,  in  furtherance  of  an  obligation  con- 
tracted, in  his  favor,  anterior  to  the  purchase. 

It  is  true  that  this  obligation  was  suspended  until  the  purchase  had 
taken  place,  but  it  acquired  binding  force  and  effect,  it  became  final, 
when  the  purchase  was  consummated. 

After  a  full  and  scientific  leview  of  what  amounts  to  a  voluntary 
ratification  or  confirmation,  and  a  discrimination  between  them,  Lau- 
rent, in  the  light  of  the  textual  provisions  of  the  Code  of  France,  of 
the  decisions  of  courts  of  that  country  and  of  the  opinions  of  com- 
mentators on  the  French  law,  cites  a  case  stronger  than  that  now  un- 
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der  consideration ;  and  reaches  the  conclusion  that  it  does  not  amoant 
to  a  voluntary  ratification  or  confirmation. 

^'L^acheteur,  sayshe,  donne  en  payementdu  prix,  des  billets  k  ordre ; 
le  vendenr  les  endosse  an  profit  d'un  tiers.  Si  I'acbeteur  paie  le  billet, 
dira-t'on  qu'il  execute  volontairement  la  vente  f  iVon,  car  il  est  oblige 
de  payer  le  billet,  a  son  ^cheance  au  tiers  portenr.  C'est  done  une 
execution  qui  n'iraplique  pas  la  voloute  de  renoncer  a  ses  droits.  Cela 
est  certain  •  «  *  L^ex^cution  mat^rielle  ne  snfiit  pas,  il  faut  Pin- 
tentiofij  c'est-a-dire,  un  fuit  qui  r^v^le  Tintention  de  celni  qui  I'ex^cute 
et  une  intention  certaine,  car  les  renonciations  ne  se  pr^sument  pa«, 
c'est  au  jnge  h  distinguer  le  fait  intentionnel  du  fait  materiel.'^  18,  No. 
623,  p.  634. 
He  also  says  : 

^'On  dit  encore  que  Tez^cution  n'est  pas  volontaire  et  par  suite,  ne 
vaiit  pas  confirmatiQU,  quand  le  d^biteur  a  execute  pour  arr^ter  les 
poursuites  du  cr^ancier.''    lb.  No.  622,  sec.  2,  p.  633. 

After  considering  the  article  of  the  French  code  of  which  ours  is  a 
copy,  he  says : 

"Executer  volontairement,  c'est  done  executer  avec  I'intention  de 
confirmer."     lb.  No.  621,  end  of  session  paragraph,  622-3. 

Dnranton  supposes  a  similar  case,  aggravated  by  the  circumstance 
of  a  sale  on  credit  made  on  fraudulent  representations,  in  which  pay- 
ment to  a  third  person  is  made  after  the  discovery  of  the  fraud. 

^'11  ne  r^snlte  pas,  saj's  he,  de  ce  paiement  une  approbation  tacite 
et  volontaire  de  I'acte,  car  il  (le  d^bitenr  des  billets)  est  oblige  de  les 
payer  an  porteur  a  ^cheance,  sauf  son  recours  contre  celui  qui  Ta 
tromp^.     Vol.  13,  p.  296,  No.  282,  $  1. 

Larombiere  says  that,  as  the  acts  from  which  copfirmation  or  ratifi- 
cation iA  sought  to  be  deduced,  have  no  value  otherwise  than  as  indicia 
of  the  intention  on  the  part  of  him  from  whom  they  enianat'e,  that  in- 
tention can  be  inferred  only  from  a  voluntary  execution,  which  must 
be  enlightened,  reasoned,  and  exempt  from  all  error.  Vol.  4,  p.  625, 
No.  l^,  $  3.  A  simple  demand  for  time  to  pay,  or  an  ofier  to  which 
has  not  been  accept-ed,  and  which  could  be  withdrawn,  cannot  be  con- 
sidered as  acts  constituting  a  voluntary  ratification.  lb.,  p.  634,  No.  45. 
Zacharie,  after  saying  that  the  voluntary  execution  must  rest  on  un- 
equivocal facts,  concludes  that,  in  case  of  doubt,  the  act  is  not  to  be 
deemed  ratified.     Vol.  2,  No.  421,  p.  :^84. 

As  to  the  character  of  the  fact  or  act  invoked  as  a  coufiimation  or 
ratification,  the  jurisprudence  of  this  State,  gathered  from  the  follow- 
ing authorities,  is  to  the  same  effect,  namely :  that  the  acts  from  which 
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the  ratification  of  a  contract  is  sought  to  he  deduced,  uiuat  evince 
.such  intention  clearly  and  unequivocally. 

None  will  b^  inferred  where  those  acts  can  be  otherwise  explained, 
liivas  vs.  Bernard,  13  L.  175;  Bennett  vs.  Bennett,  12  Ann.  254;  Cope- 
land  vs.  Miskie,  12  La.  293;  11  M.  615;  3  Ann.  230;  15  Ann.  569. 

We  deem  it  unnecessary  to  quote  from  those  decisions,  as  the  facts 
are  not  identical,  but  simply  kindred,  to  those  ])resented  in  the  pres- 
ent controversy.  The  propositions  of  law  announced  may  be  consid- 
ered as  general  in  terms,  though  applicable  to  a  considerable  extent  to 
the  contentious  now  before  us. 

I^ookiug  into  the  facts,  not  only  do  we  not  find  in  the  ac^t  charged, 
an  act  voluntarily  done  ;  that  is,  an  act  which  the  plaintiff  could  with 
certain  impunity  to  himself  have  omitted  doing,  but  also  do  we  find, 
his  formal  declaration,  when  on  the  witness  stand,  showing  what  his 
intention  was  at  the  time  that  he  paid  the  interest.  On  tliat  subject, 
he  says,  that  he  paid  the  interest,  because  he  thought  he  was  in  honor 
hound,  in  consequence  of  his  agreement  to  do  so,  with  tlu*  holder  of 
the  note,  and  feared  a  law-suit. 

We  therefore  conclude  that  the  plaintiff  has  not  done  a  voluntary 
act,  from  which  it  can  be  legally  inferred  that  he  intended  to  confirm 
the  sale  as  executed,  and  to  abandon  the  suit  brought  to  rescind  it. 

The  plaintiff  has  argued  orally  and  in  brief  that  an  exception  of  no 
cause  of  action  filed  by  the  defendants  had  been  properly  overruled. 

The  merits  or  demerits  of  that  defense  is  not  before  us  in  this  ap- 
peal, and  cannot  be  considered. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  l>e  reversed,  that  the  plea  t>et  up  as  an  estoppel  to  the  further 
prosecution  of  this  suit  be  overruled ;  and  it  is  further  ordered  and 
decreed  that  this  case  be  remanded  to  the  lower  court,  to  be  further 
proceeded  with  according  to  law,  and  that  defendants  pay  costs  of  ap- 
peal in  both  courts. 


No.  9719. 
J.  M.  Villa VASO  et  al.  vs.  Loris  Barthet  et  als. 

The  pendency  of  a  snit  lu  the  Circnit  Court  of  the  United  Staten,  Involving  the  alleged  un- 
oon8tltationalit.y  and  illegality  of  a  city  ordinance  adopted  on  the  ISth  of  May,  1885,  is 
not  a  bar  to  the  right  of  a  State  conrt  to  entertain  juriKdiotiou  of  a  controversy  involv- 
ing another  and  a  subsequent  ordinance  of  the  same  Council  on  the  same  subject,  passed 
at  a  date  posterior  to  the  institution  of  the  niiit  in  the  Federal  Court.  Article  348  of  the 
State  CouHtltution  of  1879  cuuttiiuri  a  delegation  of  n  complete  and  exclusive  power  to 
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the  oily  of  New  Orleans,  to  regulate  the  slaaghtering  of  fliiimals  for  food  within  its 
corporate  limits.  It  embraces  a  delegation  of  the  police  power  inherent  in  every  sover- 
eign government,  which  cannot  be  the  subject  of  a  contract,  and  which  is  not  ezhansted 
when  once  exercised  on  any  subiect  falling  within  its  scope. 

In  the  exercise  of  its  police  power  the  city  of  New  Orleacs  has  the  nnqnestioned  ri|(ht  to 
restrict  the  slaughtering  of  animals  for  food  to  certain  designated  districts  or  iocalltiea. 

It  has  also  the  right  to  change  the  designated  districts  for  snch  business,  if  the  slangbter- 
honses  established  under  its  previous  authority  should  become  nuisances  to  the  sur- 
rounding neighborhood .  But  that  discretion  is  not  arbitrary,  it  must  be  exercised  with 
wisdom  and  caution. 

An  unconstitutional  provision  in  a  city  ordinance  does  not  vitiate  the  whole  ordinance, 
unless  the  two  provisions  are  so  closely  connected  in  object  and  meaning,  that  the  one 
cannotexist  without  the  other.  When  a  municipal  corporation  passes  an  ordinance, 
legislative  in  its  character,  importing  no  private  contract  or  rights,  the  members  of  the 
corporation  enjoy  the  same  prerogatives  as  members  of  a  State  Legislature,  and  their 
oondnct  or  motives  in  passing  the  ordinance  cannot  be  questioned. 

APPEAL  from  the  Civil  DiBtxict  Court  for  the  Parish  of  Orleans. 
Tissotj  J. 

White  dt  Saunders  for  PlaiDtiffs  and  Appellees: 

1.  The  ordinance  of  September,  1885,  changing  the  limits  within  which  slaughter-houses 
could  be  lawfully  carried  on,  was  a  lawful  exercise  of  municipal  authority.    Cons.  24t^. 

*3.  The  slaughter-house  of  defendant,  being  outside  of  the  legal  limits,  became  unlawful, 
lience  a  public  nuisance,  as  well  as  a  private  nuisance,  to  those  in  proximity  to  whose 
residences  it  was  established. 

3.  Asa  public  and  private  nuisance,  the  residents  of  the  vicinage  were  authorized  to  in- 
voke its  suppression  by  judicial  process.    Blanc  vs.  Murray,  36  Ann.  lOS. 

4 .  The  onlinance  of  September,  1885,  being  a  police  regulation,  the  defendant  cannot  re- 
fuse to  obey  its  provisionh,  under  the  pretense  of  vested  right.  If  lawful,  when  estab- 
lished, his  business  was  sutiJect  to  the  future  exercise  of  the  police  power.  33  Aun. 
U34  ;  Butchers'  Union  vs.  Crescent  City  Co.,  HI  U.  S.  746. 

5 .  The  Court  will  not  substitute  Its  discretion  for  that  of  the  city,  when  the  dty  exercises 
police  power  delegate  to  it  alone. 

6.  nut  if  the  Court  could  do  so,  the  facts  justify  the  ordinance,  and  show  its  wisdom. 

7.  The  limits  designated  by  the  Ordinance  of  September,  1885,  impliedly  are  those  aanc- 
I  ioned  by  the  Constitution .    33  Ann .  934 . 

.8.  Where  a  municipality  exercises  a  general  legish^tive  and  police  authority,  courts  will 
not  inquire  into  the  motives  of  the  legislators,  in  order  to  avoid  the  legislation.  Dillon, 
vol.  1,  No.  313,  p.  396,  3d  ed.;  Jones  vs.  Loving,  55  Miss.  109;  Paine  vs.  Boston.  134 
Mass.  480 ;  59  Penn.  957 ;  Indiana,  458 ;  3  Denio,  90;  44  Mo.  491. 

9.  No  tender  of  proof,  as  to  corruption  of  the  city  government,  was  made. 

10.  If  made  and  re)ected,  the  ruling  was  correct,  as  the  evidence  was  inadmissible. 
Cooley  Const.  Limit.  135.  136.  186,  908. 

Ji,  li,  Forman  and  JS.  H,  McCaleb  for  Defendants  and  Appellants : 

1  While  the  power  is  delegated  to  the  municipal  authorities  to  designate  the  area  wilJiin 
which  slaughter-houses  can  be  carried  on,  in  the  exercise  of  that  power  they  are  prohib- 
ited f^om  creating  or  perpetuating  a  monopoly,  directly  or  indirectly,  or  xestricting  the 
business  of  slaughtering  animals  for  food  to  the  lands  or  houses  of  any  individual  or  cor- 
poration.   Arts.  948  and  958  Constitution. 

9.    When  the  City  Council  in  designating  an  area  in  which  many  competitive  slaughter- 
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bonaes  mi^lit  be  oanied  on,  required  permanent  and  expensive  etmotares  to  be  made ' 
sach  as  eteam  pnmpe,  an  abandant  supply  of  cold  and  warm  water,  and  large  closed  dis- 
etiarse  pipes  leading  into  tbe  river  below  low  watermark,  etc..  as  it  did  in  1881 ;  and  when 
OB  tbe  fUth  of  that  ordinance  defendant  has  put  ap  such  structures,  at  an  expense 
ezoeeding  #10.000,  and  establisfaed  a  business,  the  City  Council  cannot  arbitrarily  and 
summarily  close  him  up  and  banish  him  to  an  inaccessible  point.  Such  action  would 
deprive  the  defendant  of  a  vested  right,  and  deprive  him  of  his  property  without  dn- 
process  of  ]aw.«&d  without  previous  compensation  paid  to  him ;  in  violation  of  the  Cone 
stitution  of  Louisiana,  Arts.  155  and  156,  and  Art.  6,  and  in  violation  of  the  5th  and 
14th  amendments  to  the  Constitution  of  the  United  States. 

The  ordinance  of  September,  1885,  is  null  and  void  for  tbe  foregoing  reasons,  and  be- 
cause it  designates  no  place  where  slaughterhouses  may  be  carried  on,  and  its  effect  is 
to  perpetuate  a  monopoly  and  to  restrict  the  business  to  the  lands  or  houses  of  a  partlc  - 
ular  corporation,  and  it  delegates  to  the  majority  of  the  neighbors  the  decision  of  ques- 
tions which  must  be  determined  by  the  Council  itself  within  its  power. 
An  area  having  been  designated  for  slaughterhouses  in  1881.  which,  after  much  litiga- 
tion, has  been  maintained  in  the  courts— contradictorily  with  a  citisen  in  the  same 
neighborhood— and  during  the  multifarious  litigation  which  followed  the  plaintlfb  kept 
silent,  they  are  estopped  in  equity  ft^m  complaining,  and  seeking  to  make  defendant 
tear  down  his  expensive  structures. 

Unless  the  evidence  shows  that  Barthet's  slaughterhouse  was  in  fact  a  nuisance  plain- 
tiffs have  no  right  to  complain. 

That  which  is  legal  cannot  be  a  nuisance  to  be  suppressed  by  iivjunotion.    Howell  vs. 
Butchers'  Union,  36  Ann.  63;  Sicard  vs.  Chits,  13  L.  Ill ;  New  Orleans  vs.  Warden,  11 
'    Ann.  244  ;  Leigh  vs.  Westervelt,  3  Duer,  618 ;  Remmick  vs.  Morris,  7  HiU,  575;  Lewis 
vs.  Befaan,  38  Ann.  130;  C.  O.  569  Digest  Lib.  8,  sec.  5;  Domat,  Part  1,  Book  I,  Art. 
ZII,  sec.  8,  Ko.  1048. 
.    The  Federal  Court  having  first  acquired  jurisdiction  over  the  cause  was  entitled  to  bold 
it  to  the  exclusion  of  the  State  court.    New  Orleans  vs.  Steamship,  SO  Wall.  393; 
Hemphis  vs.  Dean,  8  Wall,  64 ;  Taylor  vs.  Taintor,  16  Wall.  470;  Peck  vs.  Jannes,  7 
How.  625 ;  Butchers'  Union  Co.  vs.  Crescent  City  Slaughterhouse  Co.,  37  Ann.  874. 
I.    The  proceedings  and  decree  of  the  Federal  Court  are  binding  upon  all  the  inhabitants 
of  the  city  represented  by  the  corporate  authorities.    Freeman  on  Judgments,  sec.  176; 
Parker  vs.  Scoggin,  11  Ann.  629;  Xiqnes  vs.  B^jac,  7  Ann.  499  ;  Shields  vs.  Chase,  % 
Ann.  410. 
}.    Evidence  should  have  been  admitted  to  prove  that  the  city  ordinance  of  1885  was  pro- 
cured by  the  Crescent  City  Slaughterhouse  Company  by  corruption  of  the  Council,  and 
that  this  suit  was  instituted  and  maintained  by  them.    State  ex  rel.  vs.  Cincinnati  Qas 
Co.,  18  Ohio,  300;  Miners'  Bank  vs.  U.  S.,  1  Green,  r>.'>3 :  Davis  vs.  Mayor,  1  Duer,  451 . 


The  opinion  of  the  Court  was  delivered  by 

PooH^,  J.  The  main  object  of  this  suit  is  to  restrain  the  defendants 
from  carrying  on  the  business  of  slaughtering  animals  for  food  in  the 
immediate  vicinity  of  plaintiffs'  residences,  in  the  lower  part  of  the 
city  of  New  Orleans,  in  the  square  bounded  by  Peters,  Flood,  Dela- 
ronde  streets  and  Caffln  avenue.  After  alleging  that  the  business  com- 
plained of  is  in  itself  a  nuisance,  and  that  its  close  proximity  to  tlieir 
residences  renders  it  unbearable  to  them,  plaintiffs  charge  that  defend- 
ants' slaughter-house  is  at  the  same  time  a  public  nuisance,  because  it 
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is  carried  od  iu  violatioD  of  a  city  ordiDance  which  re^^tricts  the  busi- 
ness of  slaughteriDg  animals  for  food  to  another  portion  of  the  city. 

The  grounds  of  resistance  relied  on  by  defendants  are  substaQtially 
as  follows: 

Ist.  That  the  State  courts  are  bereft  of  jurisdiction  in  the  premises 
by  reason  of  the  pendency  of  a  suit,  in  the  Circuit  Court  of  the  United 
States,  between  Barthet,  one  of  the  defendants  herein,  as  plaintiff,  and 
the  city  of  New  Orleans  as  defendant,  in  which  an  injunction  had  been 
issued,  before  the  institution  of  this  »mt,  pendenU  lite,  restraining  the 
city  from  interfering  with  Barthet^s  right  of  carrying  on  the  busiuesa 
of  slaughtering  animals  for  food  at  the  point  described  in  plaintiffB'' 
petition. 

2d.  That  the  city  ordinance  of  September  12,  1885,  which  forbids 
the  maintenance  of  slaughter-houses  in  the  portion  of  the  city  described 
in  plaintiffs^  petition,  is  unconstitutional,  illegal,  unreasonable  and  op- 
pressive. 

The  judgment  of  the  district  court  perpetuated  the  preliminary  in- 
j  unction  issued  in  favor  of  plaintiffs,  and  ignored  their  demand  for 
damages.  Defendants  appeal,  and  plaintiffs  have  presented  no  motion 
for  an  amendment  of  the  decree,  hence  the  question  of  damages  here- 
tofore incun*ed  by  plaintiffs  is  eliminated  from  discussion  in  the  pres- 
ent appeal. 

The  plea  to  the  jurisdiction  was  urged  under  the  following  circum- 
stances : 

During  the  progress  of  the  trial,  plaintiffs,  in  rebuttal,  offered  in  ev- 
idence the  record  of  the  suit  of  Barthet  vs.  City  of  New  Orleans,  then 
pending  in  the  Circuit  Court  of  the  United  States.  The  object  of  the 
evidence  was  to  contradict  Barthet's  testimony  in  this  cnite,  as  conflict- 
ing with  his  atHdavit  in  the  other  suit. 

At  that  stage  of  the  proceedings  defendants  in  this  case  tendered  the 
issue,  as  a  peremptory  exception,  that  the  State  court  was  without 
jurisdiction  to  hear  and  detennine  the  issues  involved  in  this  contro- 
versy, which  were  the  same  as  presented  in  the  suit  pending  before 
tlie  Federal  court. 

An  inspection  of  the  i*ecord  in  that  case,  and  of  the  opinion  and  de- 
cree rendered  therein,  shows  that  the  issue  in  that  controversy  turned 
upon  the  alleged  unconstitutionality  of  a  city  ordinance  adopted  on 
the  12tli  of  May,  1886,  the  purport  of  which  was  to  subject  the  right  of 
maintaining  slaughter-houses  in  the  district  herein  above  de8rribe<l,  to 
the  expi*ess  permission  of  the  council  in  each  case. 
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The  coart  held  the  ordinance  to  be  unconstitutioDa],  and  iBsned  a 
preliminary  injunction  restraining  the  city  council  from  the  perform- 
ance of  the  threatened  unlawful  act  complained  of  by  Barthet. 

That  suit  was  instituted  on  June  22,  1885,  and  the  decree  was  ren- 
dered in  July  following.  Now  the  ordinance  which  is  the  groundwork 
of  plaintiffs^  complaint  in  the  case  before  us,  wias  adopted  on  the  12tli 
of  September  following;  and  its  purport  is  (o  restrict  the  slaughtering 
of  animals  for  food  to  the  fifth  district  of  the  city  of  New  Orleans,  sit- 
uated on  the  right  bank  of  the  Mississippi  river,  to  that  district  below 
the  depot  of  the  Morgan's  Louisiana  and  Texas  Railroad  Company,  and 
extending  to  the  lower  limit  of  the  parish  of  Orleans. 

It  is  therefore  very  clear  that  an  issue  arising  under  an  ordinance 
adopted  on  the  12th  of  September,  1885,  could  not  have  been  presented, 
and  that  it  could  not  have  been  judicially  contemplated  in  a  decree 
rendered,  in  a  suit  which  had  begun  on  the  22d  of  June  previous. 

The  objection  to  the  jurisdiction  of  the  court  a  qua  which  was  nei- 
ther a  plea  of  lis  petidens  nor  of  re«  adjudicafa,  was  properly  overruled. 

II. 

The  unconstitutional,  illegal  and  oppressive  features  of  the  ordinance 
of  Septerol>er  12,  1885,  are  contained  in  several  subdivisions: 

1st.  It  is  charged  that  the  prdinance  is  void  because  it  involves  an 
illegal  exercise  of  power  on  the  part  of  the  city,  whose  authority  to 
designate  places  for  slaughtering  was  exhausted  by  the  ordinances  of 
October  and  November,  1881,  after  which  the  city  was  stripped  of  the 
power  to  make  any  changes,  as  such  changers  would  impair  the  rights 
of  parties  who  had  established  slaughter-houses  under  the  effect  of  the 
ordinances  aforesaid. 

Under  the  ordinances  referred  t'O,  the  city  had  designated  a  district 
which  includes  the  spot  on  which  the  defendants  have  erected  their 
slaughter-house,  as  the  limits  within  which  the  business  of  slaughter- 
ing animals  for  food  could  be  carried  on,  under  the  authority  of  the 
city. 

The  main  object  of  the  ordinance  of  September,  1885,  is  to  operate  a 
change  in  the  limits  established  by  the  two  previoun  ordinances  of  1881. 
It  reads  as  follows: 

'*It  shall  be  unlawful  to  establish  slaughter-houses  in  the  parish  of 
Orleans,  except  in  the  fifth  district  thereof,  below  the  depot  of  the 
Morgan's  Louisiana  and  Texas  Railroad  Company;  and  before  the 
erection  of  any  such  slaughter-house,  the  particular  location  selected 
shall  be  approved  by  an  ordinance  of  the  city  council,  on  a  petition  of 
a  majority  of  the  neighborhood.     The  operations  in  and  about  all 
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,  -  . — 

si augliter-li 011868  in  tlie  city  of  New  Orleans,  shall  be  in  accordance 
with  the  provisions  of  Ordinance  No.  7336,  Administration  Series, 
adopted  September  13, 1881. 

"Art.  2.  That  all  that  portion  of  Ordinance  7376,  A.  S.,  adopted 
13th  of  October,  1881,  and  Ordinance  No.  7437,  A.  S.,  adopted  Novem- 
ber 18,  1861,  designating  the  territory  between  Poland  or  Reyues 
street,  the  Mississippi  river,  Good  Children  street  and  the  lower  limits 
of  the  parish  of  Orleans,  where  slaughter-houses  could  be  kept  and 
maintained,  be  and  the  same  is  hereby  repealed." 

If  the  ordinance  is  legal  and  binding  in  its  effect,  it  is  clear  tliat  the 
authority  granted  by  the  ordinances  which  it  purports  to  repeal  is  re- 
called, and  that  the  slaughter-house  erected  by  defendants  is  undoubt- 
edly prohibited. 

The  power  of  the  city  council  to  regulate  the  business  of  slaughter- 
ing animals  for  food,  within  the  city  limits,  is  derived  directly  from 
the  Constitution  of  the  State.    Article  248  reads : 

"  The  police  juries  of  the  several  parishes,  and  the  constituted  au- 
thorities of  all  incorporated  municipalities  of  the  State,  shall  alone 
have  the  power  of  regulating  the  slaughtering  of  cattle  and  other  live 
stock  within  their  respective  limits;  provided,  no  monopoly  or  exclu- 
sive privilege  shall  exist  in  this  State,  nor  such  business  be  rcKtricted 
to  the  land  or  houses  of  any  individual  or  corporation;  provided,  the 
ordinance  designating  the  place  for  slaughtering  shall  obtain  the  con- 
current approval  of  the  board  of  health  or  other  sanitary  organization.^' 

From  the  language  of  the  article  it  appears  that  the  framers  of  the 
Constitution  intended  to  vest  in  the  enumerated  subdivisions  of  the 
State,  within  their  respective  limits,  the  whole  power  inherent  to  a 
sovereign  touching  the  regulation  of  the  slaughtering  of  animals  for 
food. 

The  power  thus  delegated  is  as  complete,  unrestrained  and  unshack- 
led as  it  originally  existed  in  the  State  itself,  and  its  exercise  can  be 
circumscribed  by  no  limits  or  conditions  which  could  not  apply  to  the 
State  or  to  the  sovereign  whence  it  emanates. 

Its  description  in  American  jurisprudence  is  the  police  power^a  gov- 
ernmental attribute  which  cannot  be  the  subject  of  a  contract,  and  to 
the  free  exercise  of  which  no  estoppel  can  be  interposed. 

It  is  therefore  error  to  assert  that  in  its  exercise  for  the  regulation  of 
jiny  subject,  it  can  be  considered  as  exhausted  -and  that  it  can  never 
undo  what  it  has  once  done. 

In  the  sovereign,  its  existence  is  coeval  with  the  government;  in  a 
subordinate  State  functionary,  it  lasts  as  long  as  the  delegation  thereof 
continues. 
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But  ]t8  natare  and  scope,  ns  well  as  its  existence,  are  subjects  long 
since  removed  beyond  the  domain  of  discussion;  they  have  been  well 
defined  and  safely  consecrated  in  a  long  series  of  adjudications  ren- 
dered by  the  Supreme  Court  of  the  United  States,  by  our  own  Supreme 
Court  and  by  those  of  many  of  our  sister  States. 

In  the  case  of  the  Butchers'  Union  Company  vs.  Crescent  City  Com- 
pany, 111  United  States  Reports,  p.  746,  in  which  the  right  of  the  St-ate 
of  Louisiana,  under  its  police  power,  to  abrogate  certain  franchises 
previ«)Dply  granted  by  the  Legislature,  was  contested  by  the  defendant 
corporation,  the  Court,  in  treating  of  this  identical  subject,  used  tlie 
following  language: 

"The  denial  of  this  power,  in  the  present  instance,  rests  upon  the 
ground  that  the  power  of  the  Legislature  intended  to  be  suspended  is 
one  so  indispensable  to  the  public  welfare  that  it  cannot  be  bargained 
away  by  contract.  It  is  that  well-known  but  undefined  pow^er  called 
the  police  power.  We  have  not  found  a  better  definition  of  it  foe  our 
present  purpose  than  the  extract  from  Kent's  Commentaiies  in  the  ear- 
lier part  of  this  opinion.  *  The  power  to  regulate  unwholesome  trades, 
slaughter-houses,  operations  offensive  to  the  senses,'  there  mentioned, 
points  unmistakably  to  the  powers  exercised  by  the  Act  of  1869,  and 
the  ordinances  of  the  city  under  the  Constitution  of  1879.  While  we 
are  not  prepared  to  say  that  the  Legislature  can  make  valid  contracts 
on  no  subject  embraced  in  the  largest  definition  of  the  police  power, 
we  think  that  in  regard  to  two  subjects  so  embraced,  it  cannot,  by  any 
contract,  limit  the  exercise  of  those  powers  to  the  prejudice  of  the  gen- 
eral welfare.  These  are  the  public  health  and  public  morals.  The 
preservation  of  these  is  so  necessary  to  the  best  interests  of  social 
organization  that  a  wise  policy  forbids  the  legislative  body  to  divest 
it«elf  of  the  power  to  enact  laws  for  the  preservation  of  health  and  the 
repression  of  crime." 

Similar  views  were  expressed  by  this  Court  in  the  case  of  the  Cres- 
cent City  Slaughter-house  Company  vs.  City  of  New  Orleans,  3S  Ann. 
9»4. 

In  the  case  of  Stone  vs.  Mississippi,  101  United  States  Reports,  p. 
814,  that  exalted  tribunal  said  very  emphatically,  on  this  subject:  ^<No 
Legislature  can  bargain  away  the  public  health  or  the  public  morals. 
The  people  themselves  cannot  do  it,  much  less  their  servants.  The 
suspervision  of  both  these  subjects  of  governmental  power  is  continu- 
ing in  itH  nature,  and  they  are  to  be  dealt  with  as  the  special  exigen- 
cies of  the  moment  may  require.  Government  is  organized  with  a  view 
to  their  preservation,  and  cannot  divest  itself  of  the  power  to  provide 
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for  theui.  For  this  x)nriM>S4i  the  legi^hitive  discretion  is  allowed  and 
the  diHcretioD  caouot  be  parted  with  any  more  tliau  the  power  itself." 
Fertilizing  Co.  vs.  Hyde  Park,  97  U.  S.  659. 

It  \Yill  thus  be  seen  that  in  the  contest  of  the  defendants'  predeces- 
sors, whose  triumph  resulted  from  the  consecration  of  the  principle 
that  the  police  power  is  a  continuing  governmental  attribute,  they  suc- 
ceeded to  open  a  door  which  cannot  now  be  closed  by  virtue  of  the 
same  doctrine. 

2d.  Defendants'  next  contention  is  that  the  ordinance  is  without 
effect  a«  to  them  because  their  right  to  carry  on  a  slaughterhouse  at 
the  point  designated  has  l>een  .judicially  recognized  in  the  two  de- 
cisions hereinabove  referred  to.    33  Ann.  934,  and  111  U.  S.  746. 

That  argument  is  practically  answered  by  the  considerations  ad- 
vanced by  us  on  tlie  first  i»(»int  of  contention. 

dd.  It  is  also  urged  that  the  ordinance  is  unjust  and  arbitrary ; 
that  the  limits  designated  by  it  are  not  adapted  to  the  establishment 
of  slaughterhouses,  and  that  the  designation  of  the  limits  fosters  a 
monopoly,  in  violation  of  the  Constitution. 

As  alrea^ly  demonstrated  in  this  opinion,  the  city  is  clothed  with  the 
exclusive  and  constitutional  mandate,  to  regulate,  within  its  corporate 
limits,  the  slaughtering  of  animals  for  food.  Under  such  a  delega- 
tion of  power  the  question  might  arise  as  to  the  authority  of  the  judi- 
ciary to  interfere  with  the  legislative  discretion  thereby  vested  in  the 
municipal  authorities,  for  the  purpose  of  checking  an  unwarranted  or 
arbitrary  exercise  of  the  same. 

But  granting  the  power  of  courts  to  encompass  municipal  action  on 
the  subject  within  proper  limits,  the  evidence  in  the  record  in  this 
case  is  amply  sufficient  to  refute  the  charge  of  unjust,  arbitrary  or  op- 
pressive action  on  the  part  of  the  City  Council  in  the  change  sought  to 
be  made  by  means  of  the  ordinance  of  September  12,  1885. 

On  many  points  of  our  inquiry  the  testimony  is  conflicting,  but  the 
preponderance  of  the  voluminous  evidence  in  the  record  establishes 
on  this  point  the  following  state  of  facts  : 

Defendants  established  their  slaughterhouse  on  the  main  street  or 
principal  thoroughfare  of  the  neighborhood,  situated  in  the  district 
designated  in  the  ordinances  of  September,  October  and  November, 
1881,  a  street  which  runs  along  the  banks  of  the  MissiMippi  River, 
and  on  which  stand  the  family  residences  of  plaintifli)  and  other  per- 
sons living  in  that  portion  of  the  city. 

The  slaughterhouse  was  built  in  very  close  proximity  to  the  resi- 
dences of  plaintiffs,  who  had  selected  that  site  for  their  homes,  on  ac- 
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coant  of  the  advautages  of  river  breezea  and  ample  supply  of  pure 
air,  coapled  witb  the  orderly  and  quiet  condition  of  the  neighborhood. 

A  Bhort  distance  below,  also  on  tlie  banks  of  the  river,  stand  the 
United  States  Barracks,  in  which  a  garrison  of  troops,  witli  the  necen- 
sary  complement  of  officers  of  the  regular  army  is  constantly  quur- 
t4».red  ;  and  for  which  the  main  supply  of  water  is  taken  from  the  river 
by  means  of  a  pump  nnd  pipe  worked  by  steam  power. 

In  the  month  of  April,  1885,  while  the  slaughter! lOUse  was  in  pro- 
gress of  erection,  the  resident  neiglibors,  several  of  whom  are  plain- 
tiffs herein,  presented  a  written  protest  to  the  City  Conneil,  agiiinst 
the  establishment  and  maintenance  of  a  slaughterhouse  in  tluit  locality 
and  in  which  they  detailed  tlie  several  nuisances  to  wliicli  they  jind 
their  families  would  be  subjected  by  the  proposed  enterprise. 

Their  complaint  was  not  then  heeded,  and  the  slaughterhouse  bt'gau 
its  operations  on  the  11th  of  July,  1885. 

Practical  experience  soon  demonstrated  to  the  Council  that  a 
slaughterhouse  is  prima  facie  a  nuisance  to  those  who  live  in  close 
proximity  thereto. 

Besides  the  usual  adjuncts  of  such  an  establishment,  hucIi  as  the 
Aggl^in^ration  of  a  class  of  men  not  desirable  as  neighbors,  the 
driving  of  wild  steers  in  the  street  to  the  terror  and  great  danger  of 
pei-sons  passing  to  and  fro  on  the  street,  the  loud  and  yelling  voices  of 
cowboys,  the  noxious  smell  of  blood  and  of  offal  of  slaughtered  ani- 
mals, c^me  the  point  ion  of  the  water  in  the  river  through  the  action 
of  the  waste  or  discharge  pipe  used  by  the  slaughterhouse  for  the  dis- 
charge of  blood  and  other  refuse  matter  incident  to  such  operations. 

The  complaints  of  the  neighbors  were  thus  reiterated,  and  became 
louder  and  more  clamorous,  as  they  were  joim^d  by  the  officer  in  com- 
mand of  the  Barracks,  who  complained  to  the  Council  that  the  water 
which  was  pumped  from  the  river  for  the  use  of  the  garrison  was 
polluted  through  the  operations  of  the  slaughter-house. 

A  chemical  analysis  by  an  exi>ert  and  competent  chemist  of  several 
samples  of  water  taken  at  the  place  where  the  discharge  pipe  emjities 
its  contents  in  the  river,  at  longer  distances  below  and  immediately  at 
the  point  where  the  suction  pipe  of  the  pump  used  at  the  barracks  con- 
nects with  the  river,  corroborated  the  charge  made  by  the  commanding 
officer  of  the  barracks. 

All  these  complHiuts,  as  well  as  the  report  of  the  chemist  who  had 
been  selected  by  the  counsel  of  the  defendants,  were  referred  to  the 
proper  committee  of  the  Council,  who  gave  a  hearing  to  all  parties  con- 
cerned, and  took  the  advice  of  the  Sanitary  Inspector  of  the  Board  of 
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Health  as  to  the  nuisance  condition  of  the  buBinesB  complained  of.  The 
committee  on  health  then  submitted  their  report  to  the  Council ;  it  cou<- 
sisted  in  recommending  the  ordinance  which  was  ado^ited  by  the  Coun- 
cil on  September  12, 1885. 

In  addition  to  all  these  elements  of  complaint  going  fai  to  show  that 
the  defendants'  business  was  a  public  as  well  as  a  private  nuisance,  the 
council  had  also  to  (*/onsider  the  lact  that  the  defendants  had  omitted 
to  comply  with  a  very  important  sanitary  condition  exacted  by  the 
terms  of  the  very  ordinance  under  the  authority  of  which  they  were 
operating  their  establishment.  Tliat  condition  was  the  use  of  a  nui- 
sance boat  '^ amply  sufficient  to  hold  and  contain  and  cany  off  daily 
all  offal,  filth  and  waste''  of  their  slaughter-house. 

To  dispose  of  such  matter^  the  defendants  hauled  the  ftame  in  carts, 
running  in  front  of  plaintiffs*  residences,  to  a  nuisance  wharf  belong- 
ing to  the  city,  situated  a  short  distance  above  the  slaughter-house. 

Under  this  condition  of  things,  the  members  of  the  city  council 
deemed  it  their  right,  and  conceived  it  their  duty,  to  suppress  the  de- 
fendants' business  at  the  point  selected  by  them. 

With  such  a  showing,  this  Court  cannot  and  will  not  undertake  to 
say  tliat  the  action  of  the  council  was  either  unjust,  unwise,  arbitrni^- 
or  oppressive. 

It  is  well  settled  in  jurisprudence,  from  lessons  taught  by  nature 
itself,  that  ^<  Slaughter-houses  are  regarded  as  prima  facie  nuisances, 
and  their  existence  so  near  to  dwellings  as  to  impair  their  comfortable 
enjoyment  is  an  actionable  injury,  and  their  presence  in  a  public  place 
or  near  a  highway,  whereby  the  public  is  annoyed,  although  only  for 
a  temporary  period,  is  a  public  nuisance."  Woods  on  Nuisances,  p. 
657. 

^'  The  business  of  slaughtering  cattle  has  been  held  to  be  a  nuisance 
where  no  noxious  smells  were  liberated  therefiom,  when  carried  on 
near  a  highway  so  that  the  smell  of  blood  frightened  horses  passing  it. 
*  •  *  Also  when  the  business  was  carried  on  upon  the  banks  of  a 
stream,  and  the  blood  from  the  animals  was  discharged  into  the  stream 
so  as  to  pollute  the  watere  thereof.  Xor  will  the  fact  that  the  waters 
of  the  stream  are  already  partially  polluted,  justify,  or  in  any  measure 
serve  as  a  defense  to  an  action  for  an  increase  of  the  nuisance,  by  the 
discharge  of  the  blood  and  offal  from  a  slaughter-house  into  the  stream 
or  by  any  other  method."  Woods  on  Nuisances,  p.  664;  Howell  vs. 
Butchers'  Union,  etc.,  36  Ann.  63. 

With  a  view  to  subject  these  lessons  of  experience  to  a  practical  test 
in  the  incorporated  cities  of  the  State,  but  principally  in  the  city  of 
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New  Orleans,  the  fraiuera  of  our  Cooatitntion  delegated  the  power,  full 
and  exclnsive,  to  the  congtitnted  authorities  of  all  incorporated  munic- 
ipalities to  regulate  the  slauglitering  of  animals  for  food  within  their 
limits.  ' 

Now,  in  the  exercise  of  that  power,  the  city  council  ordained  in  Sep- 
tember, 1885,  that  it  shall  be  unlawful  to  establish  slanghter-liouses  in 
the  pai-ish  of  Orleans,  except  in  the  fifth  district  thereof,  below  the 
Morgan  Railroad  depot.  We  fail  to  perceive  in  that  action  any  design 
or  intent  to  foster  a  monopoly  for  the  slaughtering  of  aniniuln  in  the 
State. 

From  the  record  it  appears  that  in  the  designated  limits  there  is  am- 
ple room  to  establish  several  slaughter-houses.  True,  the  locality  is 
not  as  convenient  to  that  particular  business  as  the  limits  prescribed 
in  the  ordinances  of  1881,  but  this  is  a  matter  which  must  be  left  to 
municipal  discretion,  in  the  exercise  of  the  police  i>ower.  As  a  con- 
sideration, it  must  be  held  to  be  secondary  to  that  of  the  public  health 
and  public  comfort. 

It  may  be,  as  cont-ended  by  appellants,  that  the  cliange  will  operate 
favorably  to  the  benefit  of  the  Creficent  City  Slaughter-house  (Com- 
pany, whose  establishment  is  situated  on  this  side  of  the  river,  imme- 
diately below  the  lower  limits  of  the  city  of  New  Orleans,  in  the  parish 
of  St.  Bernard — and  that  the  location  of  that  slaughter-house  is  equally 
noxious  and  injurious  to  residents  in  its  vicinity.  Hut  the  city  of  New 
Orleans  has  no  control  over  that  establishment,  and  these  considera- 
tions can  have  no  weight  on  the  judicial  investigation  which  now  con- 
cerns us.  Chances  and  advantages  or  disadvantages  in  trade  or  busi- 
ness cannot  be  regulated  by  judgments  of  courts. 

4tli.  Defendants  further  charge  the  unconstitutionality  and  nullity 
of  the  ordinance  of  September  12,  1885,  because  it  exacts  the  consent 
of  the  city  council  and  of  the  majority  of  the  neighbors,  as  a  condition 
precedent  to  the  erection  of  a  slaughter-house  in  the  designated  limits. 

This  question  does  not  properly  arise  in  the  present  controversy.  It 
could  require  judicial  solution  only  in  a  case  arising  between  a  party 
who  would  desire  to  establish  a  slaughter-house  in  that  locality,  with- 
out complying  with  the  imposed  conditions,  and  the  municipal  author- 
ities or  any  person  or  persons  who  woubl  seek  to  inteifere  with  him  or 
his  enterprise. 

The  question  before  us  is  not  the  wisdom  of  the  selection,  but  the 
right  to  enforce  the  prohibition  contained  in  the  ordinance. 

Conceding  for  the  sake  of  argument  that  the  onditiou  imposed  is 
unconstitutional  or,  as  alleged,  impossible  of  execution,  it  cannot  inval- 
idate or  vitiate  the  whole  ordinance. 
17 


258  SUPREME  COURT  OF  LOUISIANA. 

VillavMo  et  al.  vs.  Barthet  et  als. 


Without  it  the  prohibition  to  slaughter  animals  in  the  parisli  of  Or- 
leans, except  in  the  designated  district,  is  complete  for  two  purposes, 
namely:  tlie  prohibition  on  the  one  hand,  and  the  permission  on  the 
other.  The  legal  object  and  the  void  provision  are  not  so  connected 
together  iii  meaning  and  intent  that  the  one  could  not  legally  exist 
without  the  other. 

*'  Where,  therefore,  a  part  of  a  statute  is  unconstitutional,  that  fact 
does  not  authorize  the  courts  to  declare  the  remainder  void  also,  unless 
all  the  provisions  are  connected  in  subject-matter,  depending  on  each 
other,  operating  together  for  the  same  purpose,  or  otherwise  «o  con- 
nected in  meaning  that  it  cannot  be  presumed  the  Legislature  would 
have  passed  the  one  without  the  other.  The  constitutional  and  uncon- 
stitutional provisions  may  even  be  contained  in  the  same  section,  iind 
yet  be  perfectly  distinct  and  separable,  so  that  the  first  nmy  stand 
though  the  last  fall."     Cooley's  Constitutional  Limitations,  4  cd.  p.  215* 

This  concludes  our  review  of  all  the  i>oints  made  by  defendants' 
counsel,  and  ably  supported  both  in  oral  argument  and  by  brief. 

Rut  we  must  now  direct  our  attention  to  bilU  of  exception  which 
they  took  from  two  rulings  of  the  district  judge,  wlio  rejected  testi- 
mony proffered  by  defendants  for  the  purpose  of  showing  that  the 
ordinance  of  September  12,  1885,  was  fostered,  and  that  the  present 
litigation  was  instigated  by  the  Crescent  City  Slaughter-house  Com- 
pany, in  order  to  retain  its  monopoly  in  the  slaughtering  of  animals  ibr 
food  in  the  markets  of  New  Orleans,  in  defiance  of  the  Constitution. 

The  investigation  undertaken  by  the  defendants  involved  the  right, 
wiiich  they  claim,  of  questioning  the  intent  and  the  motive  of  the  coun- 
cil in  passing  the  ordinance  by  which  they  have  been  injured. 

The  ordinance  is  clearly  general  and  legislative  in  its  character  and 
scope:  it  does  not  purport  to  enter  into  a  special  contract  with,  or  to 
confer  any  franchise  upon,  any  individual  or  body,  or  combination  of 
individuals.  Hence,  in  this  connection  the  members  of  the  city  coun- 
cil are  entitled  to  the  same  privileges  and  prerogatives  which  belong 
to  members  of  a  State  Legislature. 

^^  If  a  court  of  law  can,  in  any  case,  inquire  into  the  motives  of  mem- 
bers of  the  Legislature,  it  cannot  do  so  collaterally."  *  •  6  Cranch, 
p.  87,  Fletcher  vs.  Peck. 

From  numerous  respectable  judicial  authorities,  Judge  Dillon,  in  his 
work  on  corporations,  has  formulated  the  following  principle: 

*^When  the  officers  of  municipal  corporations  are  invested  with 
legislative  powers,  they  are  exempt  from  individual  liability  for  the 
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passage  of  an  ordiuaoce  within  that  authority,  and  their  motives  in 
reference  thereto  will  not  be  inquired  into/^     Dillon,  3  ed.  p.  326. 

The  passage  of  the  ordinance  now  under  discussion  involved  the 
exercise  of  the  highest  legislative  power  which  could  possibly  be  dele- 
gated to  a  municipal  corporation  under  a  republican  form  of  govern- 
ment, namely :  the  police  power. 

The  evidence  was  properly  rejected. 

If  the  defendants  can  prove  against  any  member  or  members  of  the 
city  council  the  charges  which  are  intimated  in  their  brief,  their  rem- 
edy is  clear  under  constitutional  provisions  and  existing  laws. 

But  the  issue  as  submitted  to  us  in  the  pleadings  is  restricted  to  a 
question  of  usurpation  of  power,  and  of  arbitrary  and  oppressive  con- 
duct, on  the  part  of  the  council  as  a  body. 

Under  that  issue,  important  in  itself,  but  restricted  by  the  pleadings, 
the  Court  has  no  authority  to  investigate  or  ascertain  what  assistance, 
if  any,  plaintiffs  herein  have  received  from  the  Crescent  City  Company 
or  other  outside  parties  or  influences.  Onr  only  concern  is  to  ascer- 
tain, under  the  law  and  the  evidence,  whether  they  are  entitled  to  the 
relief  which  they  seek  from  the  courts  of  their  country. 

The  district  judge  has  reached  conclusions  favorable  to  their  demand, 
which  he  supportH  in  an  able,  vigorous  and  well  considered  opinion, 
from  which  we  have  reaped  material  assistance,  and  we  concur  with 
hiDi. 

Judgment  affirmed. 
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FiRMiN  Lewis  et  al.  vs.  Abraham  Klotz. 

The  imrtj  who  applied  for  a  Jury  cannot  waive  the  jarj^  at  the  moment  of  trial,  unleos  the 
oth«r  party  consents. 

The  seizure  and  sale  of  one-third  interest  in  a  plantation  under  lease  and  before  its  expira- 
tion, does  not  dissolve  the  lease  as  to  entire  plantation. 

When  the  term  of  the  lease  was  two  years,  and  the  lessees  bound  themselves  to  leave  ou 
the  leased  premises,  at  the  end  of  the  last  year  of  the  term,  a  cerUin  quantity  of  the 
prodncte  of  the  place,  the  purchaser  at  judicial  sale  of  an  undivided  third  of  the  plan- 
tation, made  at  the  end  of  the  first  year  of  the  lea^te,  could  not  take  possession  of  the 
entire  plantation  and  convert  to  his  owo  use  the  crops  thereon,  under  the  plea  that,  the 
lease  being  dissolved  by  the  said  sale  and  the  crops  thereon  converted,  not  exceedinic 
what  the  leasees  were  bound  to  leave  there,  under  the  contract,  at  the  expiration  of  the 
term  of  lease,  he  had  a  right  to  take  said  crops .  The  crops  belonged  to  the  lessees,  and 
they  were  entitied  to  recover  their  value. 

When  the  contract  of  lease  is  deposited  in  the  recorder's  oftiue  for  registry,  and  an  indorse- 
ment made  thereon  by  the  recorder,  showing  its  deposit  for  record,  bnt  the  contract  is 
not  recorded  in  the  book  of  conveyances,  but  in  another  book  kept  for  the  recoixling  of 
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leases,  etc.,  sach  registry  will  protect  the  parties  whether  the  contract  was  recorded  in 
the  proper  book  or  not.  Arts.  C.  C.  S966,  3945,  9354 ;  Payne  vs.  Pavey,  29  Ann.  116 
reaffirmed . 

A    PPEAL  from  tlie  Twentieth  District  Court,  Parisli  of  ABi^uiiiption. 
.^JL     Knohloch,  J. 

W.  E,  Howell^  for  Plaiutiifs  and  Appellees : 

la)  When  real  entate  is  owned  in  indivision  by  several  persons,  upon  the  iuidivide<l  shaie 
of  one  of  whom  n  judicial  mortgage  is  of  record,  and  the  whole  property  is  leased  by 
the  joint  owners  by  public  act  duly  recorded,  the  seisure  and  sale  of  the  eni'iimlHTed 
futerent  does  not  dissolve  the  lease  in  so  far  as  the  other  unencumbered  inter»Kt«  are 
concerned,  and  the  tenant  cannot  be  dispossessed  of  the  unencambered  IntereHtn.  Tlie 
Judicial  mortgage  and  all  rights  under  it  must  be  reetricte<l  to  the  propeity  <»!  the 
debtor  alone  and  cannot,  in  any  possible  manner,  affect  the  property  of  third  |>ersonH  or 
any  one  holding  nnder  such  third  persons.  R.  C  C  Arts.  3976,  ;i279,  3283  and  3:t91 ; 
12  Ann.  867 :  28  Ann.  763;  C.  C.  Arts.  27:{2  and  3733;  HoTinen'a  Digf^st.  vol.  2.  p.  I.tfi.'i : 
8N.  S.,  p.  :«6,  11  Ann.  O.^. 

(b)  The  purchaser  at  such  nale  is  entitle^l  only  to  joint  possession  with  the  1os.s«m«».  who 
hold  for  the  other  joint  owners-     23  Ann.  150;  33  Ann    298. 

(r)  A  purchaser  of  property  at  privatv  sale,  which  property  is  nnder  lea.4e  at  tlie  time,  ssid 
lease  being  duly  leconied,  cannot  legally  take  possession  of  the  leased  premises  dnrin*: 
the  lease,  and  if  he  does,  renders  himself  liable  to  an  action  in  damages  by  tlie  lesneiM. 
R.  C.  C.  Arts.  2732  and  S?.}.** ;  11  Ann.  95;  IN.  S.  264;  8N.  S.  .'563. 

{(/)  All  crops  growing  or  gathered  npon  leased  property,  the  product  of  the  labor  of  the 
lesoees,  are  the  properly  of  Ruch  lessees,  and  if  taken  possession  of  by  the  purchaser  of 
Huch  property  at  judicial  Bale  thereof,  under  a  foreclosure  of  mortgajre  or  otherwise, 
renders  him  liable  to  the  lensees  for  the  highcRt  market  value  of  such  crops.  2s  Ann. 
763;  32  Ann..  301  ;  Cooley  on  Torts,  top  page  4:)3. 

(<•)  Kvery,  at  whatever  of,  man  that  causes  damages  to  another  obliges  him,  by  whose  fault 
it  happened,  to  repair  it.    R.  C    C.  2315. 

{,f\  All  profits  of  which  a  person  has  been  deprived  by  the  illegal  acts  of  another,  whether 
prospective  or  otherwise,  are  allowed  at  civil  law  when  proved.  CO.  Arts.  19.33  and 
1934;  in  Ann.  633;  3  L.  :{32;  Sedgwick  on  the  Measure  of  Damages.  7th  edition,  pp. 
108143. 

ig)  Where  an  action  for  damages  is  tried  by  a  jury  they  are  peculiarly  the  judges  of  the 
measure  of  damages,  and  unless  their  verdict  is  palpably  wrong  it  will  not  be  dis- 
turbed by  the  appellate  court.     Hennen,  vol.  1,  p.  93  (b) ;  3  Ann.  670 

(h)  Every  assertion  of  title  to.  or  act  of  dominion  over  personal  property  inconsintent,  the 
rights  of  the  owner  is  in  law  a  wrongful  conversion,  and  proof  of  such  acts  is  suffi- 
cient to  establish  such  conversion .    2  Ann .  381,  389 

(1)  Every  wrongful  conversion  of  property  of  another  constitutes  the  party  so  converting 
a  trespasser,  and  renders  him  liable  as  such,  the  measure  of  damages  to  be  determined 
by  the  fact,  whether  such  acts  were  malicious  or  otherwise.    9  Ann.  490 

(j)  The  remedy  in  behalf  of  lessees  prescribed  by  articles  9696,  9708  and  3704,  of  the  R.  C. 
C  is  not  exclusive,  nor  does  it  deprive  the  lessee  of  his  action  in  certain  cases  against 
tbe  party  evicting  him  for  the  damage  caused  him,  but  the  only  penalty  for  failure  to 
give  the  notice  therein  prencribed,  is  the  loss  of  his  remedy  for  damages  against  his 
lesHor      31  Ann.  71. 

(A)  When  a  defendant  prays  for  trial  by  jury  in  his  answer,  or  subsequently,  and  the  court 
so  orders  the  tnal,  and  the  case  is  accordingly  fixed  for  trial,  it  is  too  lat«  on  the  morning 
of  the  trial,  after  the  case  has  been  called  for  trial,  for  the  defendant  to  waive  the  trial 
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by  jury  tbas  ordere<1,  and  snch  jary  trial  oaxiDot  be  Ihus  waived  anleaa  the  plaintilf 
conRentA.  and  contrary  to  bin  obJectioDS  to  such  waiver.    2  M.  48;  10  Ann.  S4. 

(/)  The  exception  of  no  caase  of  actian  filed  herein  was  properly  overruled  by  the  lower 
court.  This  Is  an  action  in  daniaKM,  and  arising  ont  of  a  quati  offense  committed  by 
the  defendant,  and  an  action  personal  in  its  character,  and  could  be  brought  by  the 
plaintifb.    B.  G.  C.  3315:  6R.  382:  9  Ann.  490;  C.  PartJS;  S7  Ann.  699;  S8  Ann.  761. 

(m)  A  party  cannot  ask  for  the  dissolation  of  a  contract  and  at  the  same  time  demand  its 
specific  performance,  the  one  demand  is  repngnuit  to  and  inconsistent  with  the  other. 
He  cannot  ask  to  dissolve  a  sale  and  at  the  same  time  demand  the  purchase  price.  31 
Ann.  73;  Hennen,  vol.  2.  p.  11;)8  II,  (a)  Nos.  2,  19,  13,33. 

(u)  If  the  contract  of  lease  is.  by  its  natnre,  indivisible,  then  it  cannot  be  divided  for  any 
pHrpo5:e;  it  must  be  wholly  enforced  or  wholly  auinulled  and  dissolved  ■    7  Ann.  618. 

(<')  In  all  bi-latteral  contracts,  when  reciprocal  obligations  are  assumed,  these  obligations 
cauiiot  be  all  enforced  on  the  one  side  and  not  enforced  at  all  against  the  other  side. 
And  if  one  of  the  contracting  parties  is  released  firom  the  fulfillment  of  his  obiigatiouH, 
tlif  carrying  ont  of  which  was  the  very  consideration  for  the  obligations  engaged  to  be 
P«>rfonned  by  the  other  side,  the  latter  party  is  likewise  released.  10  L.  33  ;  Bennen. 
vol.  1,  p.  803,  (e)  No.  6 ;  31  Ann.  67 ;  1  Ann.  432. 

(/>)  J'toflrs,  of  which  a  person  is  illegally  deprived  by  the  act  of  another,  are  recoverable,  of 
whatsoever  nature  or  kind  they  may  be.  and  any  such  profits  proven  to  have  been  thuH 
lost  must  be  accorded . 

('/)  Defendant's  demand  in  reconvention  was  properly  disallowed,  and  all  evidence  oft'ered 
to  prove  it  properly  rejected,  because  the  allegations  of  said  demand  do  not  upon  their 
face  set  forth  any  cause  of  action  against  plaintiffs,  and  because  irrelevant  and  inad- 
missible under  the  pleadings,  and  not  incidental  to  or  necessarily  connected  with,  or 
frrowing  out  of  plaintiffs' demand.  9R.  316;  3  R.  387  ;  9  Ann.  7;  14  Ann.  859;  11  K. 
347 ;  Hennen,  vol.  3,  p.  1173  (b)  14  Ann.  734. 

(r)  Interest  at  the  legal  rate  property  runs  tvom  the  date  of  wrongful  taking,  and  even  if  it 
docs  not,  the  court  should  apply  the  rule  of  "  De  minimui  n<»^  curat  kar,"  and  should  not, 
even  if  the  Judgment  is  amendt>d  in  this  small  particular,  throw  the  cost  of  appeal  upon 
the  appellee.  Hennen,  vol.  1.  p.  99;  38  Ann.  347;  7  Ann.  116.  847  ;  38  Ann.  347.  Sedg- 
wick leading  case  on  the  measure  of  damages,  p.  597. 

{»)  No  question  of  partnerahip  or  partnership  rights  are  involved  in  this  case.  The  lessors 
were  simply  Joint  owners  of  the  leased  property. 

to  Even  should  the  Court  hold  the  lease  to  have  been  dissolved,  so  far  as  the  whole  prop 
erty  was  concerned,  by  the  sale  of  the  encumbered  portion  under  the  Judicial  mortgage, 
Htill  the  lessee  cannot  be  held  for  anything  in  the  natnre  of  future  rents,  all  obligations 
arising  under  and  by  virtue  of  the  contract  of  leaHe  are  put  at  an  end  by  the  dissolutioD 
of  the  contract,     l  Ann.  421 ;  .11  Ann.  70. 

{")  The  lease  in  this  case  was  properly  recorded  in  the  office  of  the  conveyances  in  the  par< 
ish  where  the  leased  property  is  situated.  R.  C .  (' .  Arts.  3366,  2354, 3345 ;  39  Ann.  IKi ; 
33  Ann.  1350. 

Waller  Guion,  for  Defendaut  and  Appellant : 

Int.  The  suit  should  have  been  dinmis«ed  on  the  exception  of  no  cause  of  action,  because 
plaintiffs  having  alleged  that,  as  leHsees.  they  had  been  evicted  ftom  the  leased  prem- 
ises by  defendant,  a  thinl  party,  upon  a  certain  claim  of  right  to  such  property,  which, 
as  plaiutifiii  alleged,  "  he  claimed  was  his  private  property,"  could  not  hold  defendant 
responsible  for  the  damages  claimed  to  have  been  suffered  by  them,  and  could  only  pur- 
!«iie their  rights,  if  at  all,  against  their  lessors,  Gonzales  &  Co.,  and  furthermoie,  having 
alleged  in  their  petition  that  they  had  been  dispossessed  of  the  property  leased,  which 
they  had  held  possession  of  under  r  le.tse  "for  more  than  one  year."  plaintiffs  have 
given  to  their  suit  the  character  uf  a  possessory  action  which,  as  lessees,  they  have  no 
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right  to  instltate.    C.  C.  Art.  9703  (2673) ;  Art.  2704  (2674) ;  Art.  2696  (2666) ;  C.  P.  Art. 
4d;  2  La.  227;  23  Ann.  427 ;  31  Ann.  71 ;  Marcad^,  vol.  6,  pp.  456.  457. 

2d.  That  the  lease  relied  upon  by  plaintiffs,  as  having  been  entered  into  between  them  and 
the  agricultural  firm  of  Gonzales  Sc  Co.,  was  in  no  manner  binding  upon  defendant,  a 
third  party,  because  the  same  was  never  recorded  in  the  book  o  f  conveyances  of  the 
parish  of  Assumption,  the  only  proper  place  where  the  i*egistry  of  the  same  could 
affect  or  serve  as  a  notice  as  to  third  persons.  See  30  Ann.  437 :  33  Ann.  1121 ;  9  Ann. 
504;  5  Ann.  263. 

3d.  That,  even  granting  for  the  sake  of  argument,  the  lease  declared  upon  by  plaintiflh 
was  recorded  in  the  proper  place  to  s<»rve  as  notice  to  third  persons,  of  its  existence  and 
inscription,  nevertheless,  the  same  was,  in  its  nature,  essentially  indivisible  and  inca 
pable  of  existing  except  as  a  whole  and  in  its  entiiety  ;  and  that  the  seizure  and  sale  by 
Dorcino  Landry,  a  Judgment  creditor  of  Jean  Gonzales,  one  of  the  members  of  the  firm 
of  (lonzales  &.  Co.,  the  lessees  of  plaintiffs,  of  the  undivided  one-third  of  the  plantation 
Mi  leased  under  a  Judgment  rendered  and  properly  recorded  in  the  Mortgage  Office  In 
the  parish  of  Assumption,  long  prior  to  the  execution  of  the  lease  to  plaintifliB  by  Gon- 
zales  &.  Co.,  cut  off  and  dissolved,  in  its  entirely  and  as  a  whole,  the  lease  under  which 
plaiuiifi.s  claimed  the  possession  and  the  right  of  possession  to  the  property  ;  and  that 
defendant,  having  purchased,  at  the  sherifTs  sale  made  in  the  suit  of  Dorolno  Landry 
V8.  Jean  Gonzales,  the  undivided  third  of  AitiA  Jean  Gonzales  in  the  property,  and  im- 
mediately thereafter  having  purchased  the  remaining  two  undivided  thirds  of  tJie  same 
from  the  other  two  ownen*  thereof,  had  the  absolute  right  to  enter  into  and  take  posses - 
flionof  the  plantation  as  a  whole,  without  incurring  any  liability  whatever  to  plaintiffs 
by  reason  of  such  possession  or  otherwise.  C.  C.  Art.  2823.  (2794);  14  Ann.  106  ;  12  La. 
310 ;  2  Ann.  478 ;  15  Ann.  661 ;  'M  Ann.  1314,  404  ,  32  Ann.  203. 

4th.  That  even  should  it  be  held  that  the  lease  relio<1  upon  by  plaintiffs  was  duly  recorded 
so  ns  to  affect  defendant,  and  that  it  should  be  further  held  that  it  was  not  indivisible 
and  not  dissolved  and  cut  off  in  its  entirety,  by  the  seizure  and  sale  under  the  Judgment 
in  the  suit  of  Dorcino  Landry  vs.  Jean  Gonzales,  nevertheless,  defendant,  as  the  pur- 
chaser, at  the  sheriff's  sale  made  in  that  suit,  of  the  undivided  one-third  interest  of  Jean 
Gonzales,  in  the  property  so  leased,  had  the  undoubted  and  absolute  right  of  taking  and 
entering  into  possession  of  the  undivided  third  of  said  property,  free  ft«m  any  rights  or 
<-lsim8  of  plaintiffs  under  that  lease,  and  that  even  in  this  case,  if  defendant  had  taken 
IKtssession  of  and  worked  the  whole  plantation,  plaintiffs  would  have  no  right  of  action 
a^zninnt  him  by  reason  thereof,  unless  defendant  has  made  a  profit  from  said  plantation, 
and  that  then  plaintiffs  should  be  compelled  to  remunerate  defendant  for  all  proper  ex- 
peuditnres  incurred  by  him  in  carrying  on  the  plantation,  and  should  not  be  permitted 
to  recover  from  defendant  unless  he  had  mismanaged  the  property,  or  bad  made  a  profit 
from  it.  or  had  maliciously  deprived  them  of  the  use  and  enjoyment  of  the  two-thirds 
not  sold  in  the  suit  of  Landry  vs.  Gonzales.  C.  C  Art.  2295,  (2274) ;  Art.  2299,  (2278) ;  10 
Ann.  257;  Art.  1965,  (1960) ;  Hennen,  vol.  2,  p.  1020,  No.  19;  4  Ann.  76;  7  Ann.  136;  12 
Ann.  854;  22  Ann.  489;  30  Ann.  1099;  C.  C.  Art.  2314   (2292  ) 

5th.  That  plaintiffs,  for  the  raasons  given  and  by  further  reason  of  the  fact  that  defendant, 
instead  of  making  any  pioflt  from  the  crop  made  in  1881,  on  the  "Gonzales"  plantation. 
incuncHl  a  heavy  loss,  notwithstanding  a  skillful  and  economical  management  of  the 
property,  have  no  right  of  action,  nor  claim  against  defendant,  for  any  supposed  profits 
resulting  from  the  crop  operations  of  that  year.  Nor  is  their  claim  for  the  alleged  value 
of  seed  cane,  com  and  hay,  which  the  said  defendant  took  possession  of  with  the  planta- 
tion, entitled  to  give  any  greater  consideration,  because,  under  their  lease  with  Gonzales 
&  Co.,  plaintiffs  received  with  the  leased  plantation  a  certain  quantity  of  com,  hay  and 
seed  cane,  which  they  bound  themselves  to  return  with  the  plantation  at  the  expiration 
ot  their  lease,  and  that  the  quantity  which  defendant  took  possession  of  with  the  plan- 
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tutioD,  when  he  euteted  into  possMsion  under  their  lease,  and  which  qaantity  theevi- 
deDce  shows  has  never  been  otherwise,  returned  to  their  original  lessors,  nor  any  one 
else.    32  Ann.  903 ;  C.  C.  Arts.  2710,  2680. 

6th.  That  the  lease  relied  upon  by  plaintiflb,  if  ever  binding  against  defendant,  was  dissolved 
by  the  seizure  and  sale  in  the  suit  of  Dorcino  Landry  vs.  Jean  Gonzsles,  and  that  de- 
fendant, as  purchaser  of  one-third  of  the  plantation  at  that  sale,  and  of  the  other  two- 
thinls  thereafter,  had  the  right  to  take  possession  of  the  com,  oane  and  bay,  as  part  and 
parcel  of  the  leased  premises,  and  which,  by  the  terms  of  the  lease,  plaintiff's  were 
bound  to  retam  and  abandon  with  the  plantation  at  the  expiration  of  their  lease.  And 
if,  on  the  other  hand,  the  lease  was  not  dissolved  in  its  entirety  by  that  seizure  and  sale, 
it  was  certainly  dissolved  as  to  one-third  of  the  property,  and  that  as  defendant  had  the 
undoubted  right  to  enter  into  possession  of  one-third,  at  least,  of  the  plantation,  and 
work  the  same  for  his  own  account,  plaintiffs  cannot  hold  him  responsible  for  the  corn 
and  hay  so  taken  possession  of  by  him  with  the  plantation,  for  the  same  were  used  by 
def<«dant,  and  the  seed  cane  planted  by  him  to  make  the  crop  of  1681,  for  the  recover/ 
of  the  alleged  profits  of  which  plaintiffs  have  also  sued  defendant.  The  two  clairas  arc 
inconsistent  and  destructive  of  each  other. 

7th.  The  district  judge  ened  in  his  rolings,  during  the  trial,  in  the  following  particulars: 

1.  In  refusing  to  allow  defendant  to  waive  the  trial  by  jury  previonsly  prayed  for 
by  him,  on  plaintiffs  counsel  objecting  to  such  waiver,  though  not  making  a  specific 
prayer  for  a  jury  on  behalf  of  plaintiffs.  C.  P.  Arts.  494,  495;  Hennen,  vol.  1,  p.  767 
(b),  Nos.  3,  4,  7,  9. 

2.  In  allowing  plaintisfT  counsel  to  introduce  evidence,  for  the  purpose  of  establishing 
the  value  of  the  seed  cane  left  on  the  leased  property  by  plaintiffs,  and  taken  possession 
of  by  defendant ;  and  also  the  quantity  of  sugar  and  molasses  mode  on  the  property  in 
1881,  while  in  defendaui's  possession,  and  the  value  of  same  CO.  Art.  27a3.  (2673)  ; 
Art.  3704,  (2674) ;  Art.  2696,  (2666) ;  C.  P.  Art.  48 ,  2  La.  227;  23  Ann.  427 ;  31  Ann.  71 ; 
Marcad6,  vol.  6,  pp.  456,  457. 

3.  In  refusing  to  allow  defendant  to  establish,  by  the  testimony  of  defendant  himself, 
and  by  other  evidence  offered  by  him,  by  way  of  reconvention,  the  amount  of  expenses 
incurred  by  him  during  the  year  1881,  upon  the  "Gonzales"  plantation,  as  alleged  and 
set  forth  in  his  answer,  and  in  restricting  the  evidence,  as  he  did,  to  disproving  plain- 
tiffs' allegations  for  the  recovery  of  loss  of  profits,  and  for  no  other  purpose. 

8.  The  district  judge  also  erred  in  his  charge  to  the  jury  in  the  following  particnlars,  by 
refusing  to  charge  the  jury  as  follows : 

I  ■  That  a  lessee  of  a  plantation  is  bound  by  law  to  leave  the  property  so  leased  whenever 
the  lease  is  put  an  end  to.  in  the  same  state  ic  which  he  received  it,  and  that  he  must 
return  with  it  everything  that  he  received  with  it.  and  ever^^thing  that  he  agreed  to  de- 
liver with  it  at  the  termination  of  the  lease. 

2.  That  when  a  party  leases  a  plantation  with  farming  implements  thereoD,  and  takes 
with  it  seed  cane,  hay  and  corn  belonging  to  the  lessor,  and  upon  the  plantation  at  the 
time  of  taking  possession  with  the  obligation  of  returning  the  same  quantity  of  such 
property  at  the  termination  of  the  louse,  the  lessee  is  bound  to  return  such  seed  cane, 
com  and  hay,  with  the  leased  property,  whenever  the  lease  is  terminated,  as  one  of  the 
obligations  and  stipulations  of  his  contract,  and  as  part  ot  the  leased  premises. 

3  That  if  the  Jury  believe  from  the  evidence  that  plaintiffs  leased  from  Jean  Gonzales 
Sc  Co.  their  plantation,  and  that  they  received  with  it  a  certain  quantity  of  hay  and 
corn,  to  be  returned  with  the  plantation  at  the  end  of  the  lease,  and  that  they  further 
bound  themselves  to  leave  on  the  plantation  at  the  termination  of  the  lease  seed  cane 
sufficient  to  plant  a  specified  quantity  of  land,  and  should  further  believe  that  defend- 
ant purchased  at  a  sheriff's  (!>ale,  made  on  the  execution  of  a  judgment  rendered  and  re- 
corded prior  te  the  lease  so  entered  iuto,  the  undivided  third  of  Jean  Gonzales,  and 
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after  said  sale  acquired  the  other  two-thirds  of  the  plantation,  that  then  they,  the  jury, 
Hhonld  consider  defendant  entitled,  by  reason  of  his  said  aoqaisition,  to  everything 
that  should  be  returned  by  plaintiffs,  as  lessees,  with  the  plantation ;  and  that  if  the 
jury  should  believe  that  defendant  took  possession  of  any  com,  hay  or  seed  cane,  when 
he  took  possession  of  the  plantation,  and  which  had  been  produced  by  plaintiffs,  that 
they  should  then  consider  the  quantity  so  taken  possession  of  by  defendant  and  should 
not  hold  him  responsible  for  the  same  unless  they,  the  Jury,  found  that  the  quantity  so 
taken  possession  of  by  defendant  exceeded  the  quantity  which  plaintiilB  received  with 
the  plantation  when  they  took  possession  as  lessees . 
9th .  The  .iudgment  is  erroneous  in  giTing  interest  on  the  amount  for  which  it  is  rendered, 
because  no  specific  rate  of  interest  is  clsimed  in  the  petition  of  plaintiffs,  nor  any  data 
fixed  from  which  interest  is  asked  to  run,-  and.  second,  because  the  verdict  of  the  jury 
fixes  no  rate  of  interest  upon  the  amount  found  to  be  due,  nor  does  the  same  provide 
any  date  from  which  the  same  should  run.  C.  P.  Art.  553;  30  A.nn.  735;  30  Ann.  917. 
218. 


Tlie  opinion  of  the  Court  was  delivered  by 

Toi)i>;  J.  On  the  6th  of  January,  1880,  the  plaintiffs  leased  a  sugar 
plantation  from  John  Gonzales  &  Co.,  an  ordinary  partnership,  com- 
posed of  John,  Perico  and  Rapliael  Gonzales,  joint  owners  of  the  plan- 
tation leased,  eacli  owning  an  undivided  third  of  the  same.  The  lease 
was  for  the  term  of  two  years,  ending  on  the  31  st  December,  1881. 

Among  the  stipulations  of  the  contract  was  one  to  the  effect  that 
the  lessors  turned  over  to  tlie  lessees  a  lot  of  com  and  hay  then  on  the 
place,  wliicli  the  lessees  were  to  return  at  the  expiration  of  the  term  of 
the  lease ;  and  they  were  also  to  leave  on  the  plantation  at  that  time 
seed  cane  enough  to  plant  twenty  arpents  of  land. 

The  lessees  took  possession  of  the  plantation,  and  made  a  crop 
thereon  the  first  year  named  (1880).  In  December  of  that  year,  the 
one-third  interest  of  John  Gonzales  in  the  plantation  was  seized  aiid 
sold,  under  a  judgment  obtained  against  him,  and  recorded  in  1879. 
This  interest  was  purchased  at  the  sheriff's  sale  by  the  defendant 
Klotz,  who,  on  the  same  day,  also  bought,  at  private  sale,  the  remain- 
ing interests  in  the  property  of  the  other  proprietors — Perico  and 
Raphael  Gonzales.  Klotz  immediately  went  on  the  plantation,  and 
took  possession  of  the  corn,  hay  and  seed  cane  of  the  plaintiffs  found 
there. 

The  plaintiffs  then  resorted  to  an  injunction  to  restrain  Klotz  in  his 
proceedings,  and  maintain  themselves  in  possession  during  the  residue 
uf  their  lease,  and  claimed  damages. 

Klotz  dissolved  the  injunction  on  bond,  and  continued  in  possession 
of  the  property. 

Plaintiffs  then  filed  an  amended  petition,  in  which  was  set  out  spe- 
citically  the  amount  and  character  of  the  damages  claimed. 

The  main  items  of  these  were: 
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One  huDdred  dollars  for  the  hay. 

Two  hundred  dollars  for  com. 

Five  hnudred  dollars  for  seed  caoe. 

Twelve  hundred  dollars  for  net  profits  on  the  crop  of  1881,  which, 
iiuder  the  terms  of  their  lease,  they  were  entitled  to  make  on  the 
place,  but  of  which  right  they  were  deprived  by  the  illegal  act  of  tlie 
defendant  in  taking  possession  of  the  leased  premises. 

There  was  an  exception  of  no  cause,  which  was  overruled,  and 
properly  so. 

This  was  neither  a  petitory  nor  possessory  action,  as  charged  in  the 
exception  filed,  but  substantially  an  action  for  damages,  claimed  to  re- 
sult from  the  unwarranted  taking  and  conversion  of  the  plaintiffs' 
property,  and  the  alleged  violation  of  their  legal  rights.  No  clearer 
or  graver  cause  of  action  could  be  asserted  ;  and  whatever  rights  the 
lessees  might  have  preferred  against  this  lessor  on  account  of  the  acts 
of  Klotz  complained  of,  there  was  under  the  allegations  of  this  peti- 
tion a  distinct  liability  on  his  part. 

The  case  was  tried  by  a  jury— a  jury  being  prayed  for  by  the  de- 
fendant. 

When  the  case  was  called  for  trial,  the  defendant,  through  his  coun- 
sel, offered  to  waive  the  jury,  and  have  the  cause  determined  by  the 
judge.  To  this  the  plaintiffs'  counsel  objected,  and  the  objection  wtM 
sustained  by  the  judge. 

This  ruling  forms  a  ground  of  complaint,  which  we  find  embodied 
iu  a  bill  of  exceptions  taken  by  the  defendant's  counsel. 

The  ruling  was  correct ;  the  jury  had  been  asked  for  by  the  defend- 
ant, the  case  had  been  put  down  as  a  jury  case  on  the  jury  docket,  the 
jury  were  iu  attendance  to  try  the  case.  To  have  it  thus  tried  under 
tlie  order  rendered  was  a  right  enjoyed  by  both  parties  to  the  suit,  re- 
gardless of  the  question  as  to  which  party  had  applied  for  a  jury,  and 
being  thus  a  jury  case^  the  jury  could  only  have  been  dispensed  with 
by  the  request  and  consent  of  both  parties. 

The  answer  of  the  defendant,  after  the  general  issue,  resisted  the 
plaintiff'  demands  upon  the  ground  that  the  defendant's  purchase  at 
sheriff's  sale  of  the  one-third  interest  of  Jean  Gonzales  in  the  planta- 
tion, dissolved  the  lease  as  to  the  whole  of  it;  and  that  under  this 
purchase  and  the  subsequent  acquisition  of  the  interests  of  the  other 
proprietors  as  sole  owner  of  the  preperty,  he  had  the  right  to  take 
possession  of  it  regardless  of  the  lease,  and  a  further  right  to  appto- 
pruite  the  com,  hay  and  seed  cane  raised  by  the  plaintiffs,  and  found 
ou  the  place,  since  the  same  did  not  exceed  the  quantity  of  the  like 
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product  tbat  the  plaintiffs  uutler  tlie  terms  of  the  coDtract,  were  to 
leave  on  the  premises  at  the  expiration  of  the  lease. 

It  was  further  alleged  that  there  had  bt?en  no  proper  record  of  tlie 
lease,  the  same  not  having  been  recorded  in  the  book  of  conveyances, 
and  that  therefore  was  without  legal  effect. 

It  was  further  denied  that  the  plaintiffs  had  a  valid  lease  of  the 
plantation,  because  the  contract  was  made  by  one  of  the  owners  of  the 
premises  without  the  consent  or  authorization  of  the  others. 

Finally,  it  was  averred  that  the  defendant  took  possession  of  the 
plantation  and  the  property  thereon  claimed  in  the  suit  with  the  con- 
sent of  the  plaintiffs. 

I. 

The  purchase  at  sheriff^s  sale  of  one-third  of  the  plantation  by  the 
defendant  did  not  dissolve  the  lease  of  the  entire  plantation,  and  ren- 
der exigible^  as  contended  by  defendant,  all  the  obligations  of  the  les- 
sees as  fully  as  if  the  term  of  the  lease  had  expired. 

Granting  that  it  dissolved  the  lease  as  to  John  Gonzales^s  oue-third 
of  the  land,  it  had  no  legal  effect  on  the  rights  of  the  lessees  to  or 
upon  the  remaining  two-thirds,  not  embraced  in  the  seizure  and  sale. 

The  defendant,  as  owner  of  the  one-third  of  the  land  under  the  ad- 
judication, was  entitled  to  take  possession  of  the  one  undivided  third 
of  the  plantation,  but  no  more.  He  could  ac<[uire  no  greater  right  or 
title  to  the  plantation,  under  his  purchase,  than  John  Gonzales,  his 
judgment  debtor,  held. 

He  could  have  possessed  himself  of  this  interest,  and  if  he  chose, 
have  cultivated  the  same ;  but  not  so  as  to  infringe  upon  the  rights  of 
the  lessees  over  the  remainder  of  the  plantation.  If  this  course 
did  not  suit  him,  or  was  deemed  inconvenient  or  impracticable,  he  had 
the  option  to  resort  to  a  partition,  and  have  his  interest  segregated  and 
made  definite. 

He  had  no  more  right  to  enter  on  the  portion,  or  two-third  interest 
of  the  plantation,  under  liis  purchase  of  the  one-third,  thau  a  stranger 
would  have  had,  and  to  this  extent,  and  as  relates  to  snch  portion, 
unaffected  by  his  seizure  and  judicial  sale,  as  stated,  his  attitude  and 
conduct  cannot  be  viewed  otherwise  than  that  of  a  trespasser.  Becnel 
vs.  Becnel,  23  Ann.  150;  Balfour  vs.  Balfour,  33  Ann.  198^  C.  C.  2732, 
27a3. 

Nor  does  the  fact  that  he  bought  at  private  sale  the  remaining  inter- 
ests in  the  plantation  about  the  same  time  from  the  other  co-proprie- 
tors, justify  or  relieve  his  conduct,  for  they  could  only  convey  to  the 
defendant  their  interests  subject  to  the  lease.     By  this  lease  they 
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granted  to  the  lessees — plaintiffs  herein — tbe  right  to  occupy  and  cul- 
tivate tbe  plantation  to  the  extent  of  their  interests,  for  another  year. 

II. 

The  question  of  the  dissolution  of  the  lease  by  the  effect  of  the 
seizure  and  sale  of  a  third  of  the  leased  premises,  which  we  have  dis- 
cassed,  bears  on  the  liability  of  the  defendant  for  the  com,  hay,  etc., 
that  he  converted  to  his  use  when  he  entered  on  the  plantation.  His 
contention  is,  as  above  stated,  was  that  the  lease  being  dissolved  by  the 
seizure  and  sale  referred  to,  and  the  lessees  having  bound  themselves  to 
leave  on  the  plantation,  at  the  expiration  of  the  lease,  the  same  quan- 
tity of  corn,  hay  and  seed  cane  that  they  found  there,  and  as  these  did 
not  exceed  the  quantity  the  lessees  found  there  at  the  beginning  of  the 
lease,  that  he  had  a  right  to  keep  them,  and  could  not  be  held  respon- 
sible for  their  value. 

The  conclusion  we  have  announced  touching  this  question  of  the 
dissolution  of  the  lease  by  reason  of  the  seizure  and  sale  leferrcd  to, 
leaves  this  contentien  without  force.  The  property  mentioned  con- 
verted to  his  use  by  the  defendant,  belonged  to  the  lessees,  and  their 
right  thereto  was  unaffected  by  the  seizure  and  sale. 

In  the  case  of  Porche  vs.  Bodin,  28  Ann.  761,  presenting  a  similar 
state  of  facts  with  the  instant  case,  we  find  in  the  opinion  rendered  the 
foil o w  i  ng  language : 

''  It  is  true  Article  465  of  R.  C.  C.  says  that  standing  crops  are  con- 
sidered as  immovable  and  as  part  of  the  land  to  which  they  are  attached; 
and  Article  466  declares  that  fruits  of  an  immovable,  gathered  or  pro- 
cured, while  it  is  under  seizure,  are  considered  as  making  part  thereof 
and  inure  to  the  benefit  of  the  person  making  the  seizure.  But  the 
evident  meaning  of  these  articles  is,  where  tlie  crops  belong  to  the  owner 
of  the  plantation,  they  form  part  of  the  immovable.  *  *  *  A  crop 
raised  on  leased  premises  forms  in  no  sense  part  of  the  immovable.  It 
belongs  to  the  lessee  and  may  be  sold  by  him,  whether  it  be  gathered  or 
noij  and  may  be  sold  by  his  judgment  creditors." 

See  also  the  case  of  Sandel  vs.  Douglass,  27  Ann.  629. 

In  this  case  the  growing  crop  of  a  lessee  was  seized,  with  the  planta- 
tion, by  a  mortgage  creditor  of  the  owner,  and  there  was  no  record  of 
the  lease,  yet  the  Court  held  the  seizing  creditor  liable  to  the  lessee  for 
the  full  value  of  the  crop. 
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It  is  further  contended  that  the  plaintiffs  possessed  no  valid  lease, 
and  if  they  did,  that  it  was  not  properly  recorded  and  was  without 
effect. 

The  contract  of  lease  was  signed  by  one  of  the  owners  for  himself 
and  co-proprietors.  It  is  claimed  that  the  one  signing  had  no  author- 
ity from  the  others.  The  evidence  satisfies  us  that,  whether  he  lia<l 
such  authority  or  not,  his  act  was  fully  ratified. 

The  contract  of  lease  was  duly  deposited  in  the  recorder's  office,  and 
the  required  indorsement  to  that  effect  was  made  upon  it.  It  was 
recorded  in  the  book  kept  by  the  officer  for  the  recording  of  leaaes. 
Whether  it  should  have  been  recorded  in  the  book  of  conveyances,  it 
is  unnecessary  to  consider,  since  the  deposit  in  the  proper  office,  and 
the  proper  indorsement  by  the  officer  fully  protecte<1  the  parties.  (\  ('. 
2266,  2254,  2245:  Payne  vs.  Pavy,  29  Ann.  116. 

IV. 

The  liability  of  the  defendant  for  com,  hay  and  seed  cane  taken  by 
him  being  established,  it  remains  to  determine  the  value  of  the  same. 
The  evidence  on  this  point  is  conflicting.  The  case  was  tried  by  a  jury 
who,  we  presume,  were  thoroughly  familiar  with  the  subject  of  the 
value  of  these  products,  and  after  a  close  scrutiny  of  the  evidence  we 
are  not  satisfied  that  the  estimate  made  by  them,  as  shown  by  their 
verdict,  should  be  disturbed. 

V. 

There  is  a  motion  for  an  amendment  of  the  judgment,  by  adding  t-o 
the  amount  thereof  the  net  profits  that  might  have  accrued  from  the 
cultivation  of  the  place  in  1881,  which  the  plaintiffs  were  prevent^l 
from  working  by  the  act  of  the  defendant. 

Granting  that  the  net  profits  on  a  crop  not  yet  begun  or  planted 
could  form  an  element  of  damage  in  a  suit  of  this  kind,  Ktill  we  have 
failed,  after  an  attentive  consideration  of  the  evidence  bearing  on  this 
point,  to  reach  any  satisfactory  conclusion  as  to  the  value  of  such 
profits,  or  even  whether  there  would  have  been  any  profits  at  all.  The 
amendment  asked  must,  therefore,  be  disallowed. 

T!iis  conclusion  dispenses  us  from  the  consideration  of  thereconven- 
tioual  demand  urged  by  the  defendant. 

Judgment  affirmed. 
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No.   9916. 

J.  G.  Gayden  vs.  Louisville,  Nashville,  New  Orleans  and  Texas 
Railuoad  Companv. 

A  irmitMur  eiiterad  after  the  verdict  of  u  Jurj'  has  been  rendered,  in  a  case  in  wbich  tlie 
matter  in  dispnte,  the  sum  demanded,  exceeds  ¥3000,  dees  not  cut  off  defendant's  right  to 
appeal  fW>m  a  fadinnent  rendered  against  him  This  is  so  particularly  when  he  objocts 
to  the  rttmiUitnir  being  permitted,  and  the  court  ullows  it  without  prejudice  to  bis  right  of 
appeal,  and  where  the  plaintiff  himself  afterwarcU  ap]>ealed. 

The  failure  of  plaintiff  to  perfect  his  appeal  does  not  lelieve  him  from  the  imputation  of 
admission  of  the  appealable  character  of  the  suit 

The  condition  that,  should  a  railrotid  not  be  built  within  a  stilted  tinuv  the  contract  piviog 
right  of  way  shall  be  null  and  void,  is  re»oluotry  in  character. 

Until  the  dissolution  is  Judicially  demanded  for  non  performance,  the  obligor  has  the  right 
to  comply  with  his  part  of  the  contract. 

An  obligee  who  is  present  during  the  prerformance  of  the  obligation,  after  ihe  expiration  of 
the  delay,  who  does  not  object,  and  allows  the  work  to  be  completed,  cannot  bopei- 
niitted  by  suit,  brought  more  than  a  year  afterward,  to  demand  f  he  vslue  of  the  land 
taken  for  the  building  of  the  road,  and  claim  damages,  consequent  on  the  use  of  the 
grant,  and  which  were  not  in  the  contemplation  of  the  parties,  when  the  contract  was 
entered  into. 

i    PPEAL    from     tlie    Sixteeuth    District    Court,   Paiisli    of   EaHt 
I\.     Feliciana.     I>rame,  judge  ad  hoc. 


Merrick  i&  Merriclc^  OaXJumn  F Inker  and  D.  J,  Wedge  for  Plaiutift'  and 
Appi^llee  : 

1  After  a  remittitur  has  been  properly  entered  before  judgment  reducing  the  demand 
below  the  jurisdiction  of  the  Supreme  Court,  the  lower  court  cannot  by  any  explanatory 
remarks  oust  the  Court  of  Appeals  of  appellate  jurisdiction  and  confer  it  on  the 
Supreme  Court . 

2.  Wliere  a  grant  of  right  of  way  to  a  railroad  company  was  made  on  condition  that  the 
grant  should  be  null  and  void  if  the  company  did  not  complete  the  road  in  eighteen 
months,  the  lapse  of  time  without  the  completion  of  the  roarl  leaves  the  condition 
broken.  C.  C.  9038;  Dallox  Code  Civil  Annot6,  p.  1084,  Art.  1176,  No.  1 ;  17  Laurent, 
pp.  S6  and  87,  No.  73. 

T.  J,  Kerna/n  and  Farrar  dt  Kruttschnitt  for  Defendant  and  A]>pellant: 

ON  MOTION  TO  DISMISS. 
1.     Articles  491  and  bT2  of  the  Code  of  Practice  establishes  a  fundamental  difference  be- 
tween trials  before  the  court  and  trials  before  a  jury .    5  N.  S   642;  7  M.  400 ;  9  B.  340  : 
16  Ann.  431-4. 

3.  A  rmiUtUw  after  verdict  is  equivalent  to  a  remittitur  after  judgment,  and  neither  can 
cut  off  the  defendant's  right  of  appeal.    16  Ann.  431-4. 

ON  MBMTS. 

1.  A  corporation  cannot  be  sued  outside  of  the  paiish  of  its  domicile  for  damages  arising 
from  the  alleged  passive  breach  of  a'oontract.  Montgomery  vs.  La.  Levee  Co.,  30  Ann. 
607;  Goasin  vs.  Williams  and  Mor&an's  L.  and  T.  Ry.  Co.,  36  Ann.  186. 

2-     The  grant  of  right  of  way  made  by  the  plaintiff  to  the  defendant  is  a  bar  to  this  action. 

3.  The  condition  expressed  in  the  grant,  that  it  should  be  void  if  the  road  was  not  com- 
pleted within  eighteen  months,  was  nothing  but  an  express  resolutory  condition,  where 
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the  happeniDg  of  the  condition  depended  on  the  act  of  one  of  the  parties,  and  icaM. 
therefore,  not  diasolved  of  right  by  the  failure  of  the  party  to  do,  and  could  only  be  dia- 
■olyed  by  a  preliminary  default  followed  by  a  snit  to  diaaoWe.    0 .  C  ■  Art.  3047. 


On  Motion  to  Disbhss. 

The  opinion  of  the  Court  was  delivered  by 

Bebmudbz,  C.  J.    The  plaintiff  claims  that  this  Court  has  no  juris 
diction  over  this  controversy,  the  matter  in  dispute  not  exceeding 
$2,000. 

The  suit  is  for  $4,000  for  the  value  of  certain  lauds  aud  for  damageH 
done  to  others. 

After  issue  joined  and  evidence  adduced,  the  case  was  submitted  to 
a  jury,  who  returned  a  verdict  for  $500  for  the  plaintiff. 

An  offer  was  then  made  by  plaintiff  to  enter  a  remittitur  for  all  de- 
mands exceeding  $2,000.  To  this  the  defendants  objected  as  concerned 
their  right  of  appeal.  The  court  sustained  the  objection,  allowing  the 
motion  however,  but  without  prejudice  to  the  right  of  appeal. 

There  was  judgment  for  five  huudred  dollars  for  plaintiff,  from  which 
defendants  appeal. 

The  plaintiff  also  appealed,  but  did  not  perfect  his  appeal  by  giving 
bond. 

There  are  several  reasons  for  which  the  motion  to  dismiss  ought  not 
to  prevail. 

The  motion  for  a  remittitur  was  offered  too  late. 

It  is  true  that  a  party  plaintiff  has  the  right  to  discontinue  his  suir, 
but  that  privilege  cannot  be  exercised  under  all  and  any  circumstances. 
The  law  discriminates. 

Where  the  suit  is  before  the  judge  alone,  the  discontinuance  can  be 
allowed  only  when  asked  beforey  never  o/ifer  judgment.    C.  P.  491. 

Where  the  suit  is  before  a  jury,  it  must  be  asked  before  the  case  is 
submitted  to  the  jury,  until  the  moment  when  the  jury  is  about  to  re- 
tire.   C.  P.  532. 

When  there  is  a  rSeonventional  demand,  the  plaintiff  is  not  permit- 
ted to  discontinue,  so  as  to  affect  that  demand. 

This  doctrine  has  been  announced  in  Applegate  vs.  Morgan,  5  N.  8. 
642,  and  has  been  applied  in  several  instances. 

See  Chedoteau  vs.  Dominguez,  7  M.  490 j  Warfield  vs.  Ludewig,  9 
R.  240. 

In  the  case  of  LeBlanc,  16  Ann.  431,  the  then  Court  overruled  the 
motion  to  dismiss. 

It  appears  there,  that,  before  the  verdict  was  taken  in  the  lower 
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court,  the  plaintiff  moved  to  nniend  liis  petition  by  remitting  $710  of 
his  demand  for  $1,000;  but  ou  objection  of  the  defendant,  the  amend- 
ment was  not  allowed,  plaintiff  excepting,  however. 

The  jury  returned  a  verdict  for  $800,  and  thereupon  plaintiff  entered 
a  remitHiur  for  all  except  $299,  for  which  judgment  was  rendered 
against  the  defendant,  who  afterwards  appealed. 

The  Court  held  that  tlie  appeal  was  from  a  subsisting  demand  of 
$1,000,  and  it  took  jurisdiction  over  the  controversy.  It  first  remanded 
the  case  with  instructiousj  but,  on  a  reliearing,  gave  judgment  for  de- 
fendants. 

In  the  instant  case,  although  it  appears  that  the  lower  court  allowed 
the  remittitur  to  be  entered,  the  fact  is,  that  the  remittitur  was  permit- 
ted, expressly,  tcithont  prejudice  to  the  defendant's  right  of  appeal. 

A  remittitur  is  in  tiie  nature  of  a  discontinuance  and  is  governed  by 
the  same  rules. 

The  record  shows,  besides,  tliat  nfter  the  defendant  company  had 
appealed,  the  plaintiff  himself  appealed. 

It  is  true  that  he  did  not  perfect  his  appeal;  but  the  fact  remains 
that  he  considered  the  case  as  appealable,  otherwise  he  would  not  have 
appealed. 

We  therefore  conclude  that  the  remittitur  entered  in  this  case  could 
not  and  did  not  prejudice  the  right  of  defendant  to  appeal. 

The  motion  to  dismiss  is  overruled. 


On  Exceptions. 

The  plaintiff  sued  for  $6,000  damages,  claimed  on  five  different 
fCroands : 

Ist.    Value  of  right  of  way  j 

2d.     Value  of  twenty  acres  of  land  rendered  useless; 

3d.     Damages  to  plantation  rendered  less  valuable; 

4th.    Damages  by  failure  to  complete  road  within  eighteen  months; 

5th.    Losses  incuned  and  profits  missed  in  certain  operations. 

The  defendant  excepted  to  the  jurisdiction  of  the  Court  as  to  claims 
4  and  5,  which  are  for  the  passive  breach  of  a  contract  and  which  can 
be  enforced  only  at  the  domicile  of  the  corporation  in  New  Orleans. 

The  defendant  like vrise  excepted  to  claims  1,  2  and  3,  but  on  account 
of  vagueness. 

The  Court  sustained  the  exception  to  the  jurisdiction,  overruled  the 
others;  requiring  plaintiff,  however,  to  amend  the  allegation  touching 
the  second  claim^  which  was  done. 

Defendant  excepted  again  on  the  ground  of  no  cause  of  action,  and 
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a8ked  the  dismisBal  of  the  suit;  but  the  Court  ovprt-uled  these  ohje<'- 
tiouB. 

The  only  claims  uow  in  dispute  are  those  set  forth  as  1, 2  aud  3. 

We  are  therefore  dispensed  from  passing  on  the  ruling  as  to  the  ques- 
tion of  jurisdiction;  the  more  so  as  uo  amendment  of  the  judgment  is 
asked  by  the  appellee. 


On  the  Merits. 

It  appears  that,  on  August  19, 1882,  the  plaintiff'  granted,  bargained 
and  sold  to  tlie  company  a  right  of  way,  100  feet  broad,  50  feet  on  each 
side  of  the  centre  of  a  railroad  to  be  constructed  by  defendant,  on  such 
line  as  the  company  might  thereafter  adopt  as  a  permanent  location 
for  its  road — in  consideration  of  the  benefits  and  advantages  to  be  de- 
rived from  the  construction  of  the  road. 

The  concession  was  made  \iith  the  underntanding  that,  should  the 
railroad  not  be  built  within  eighteen  months  from  date  of  agreement, 
the  contract  shall  be  null  and  void. 

This  suit  is  brought  on  the  assumption  that  the  conditiou  of  Imildivffj 
within  eighteen  mouths,  not  having  been  complied  witli,  the  contract 
is  null  and  void  and  tlierefore  that  the  plaintiff  is  entitled  to  the  value 
of  the  lands  taken  and  to  tlie  damage  done  by  the  company. 

There  is  no  averment  that  the  corporation  was  put  in  default. 

The  evidence  shows  that,  authorized  by  the  grant,  tlie  company  en- 
tered upon  plaintiff's  lands  and,  in  March,  April  and  May,  1888,  built 
its  road-bed,  and  in  March  of  the  following  year  laid  its  track  through 
plaintiff's  place;  that  the  first  train  from  New  Orleans  to  Wilson  ran 
in  June,  and  through  to  Memphis  between  two  and  three  months  later 
— August  or  September,  1884. 

It  also  shows  that,  while  the  work  was  progressing,  the  plaintiff  was 
frequently  present,  interposing  no  objection ;  that  the  road  wa«  graded 
and  the  work  performed  with  due  precaution  as  to  drainage,  prot-ection 
by  cattle-guards  and  wagon  crossings. 

The  map  or  plat  in  the  record  apparently  sliows  that  the  route  pur- 
sued was  judiciously  selected. 

There  is  no  charge  or  evidence  that  the  defendant  has  misused  the 
the  right  of  way  conceded  by  the  plaintiff. 

The  claim  for  value  and  for  damages  might  have  a  standing,  but  for 
the  contract  of  August  19,  1882. 

Hence  the  question  is: 

Whether  t/tat  contra<^t  has  or  not  been  dissolved. 

It  is  true  that  it  provides  that  should  the  railroad  be  }wt  built  within 
eighteen  months  from  the  date,  then  the  contract  sfioll  1}e  nuU  and  void. 
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It  18  also  true  that,  although  the  work  was  begun  some  seven  mouths 
after  the  date  of  the  contract,  the  road  was  not  terminated  until  March, 
1884,  and  that  it  was  used  in  June  and  in  September  following. 

It  does  not  however  follow,  that,  on  that  account,  the  contract  was 
^so  faeto  dissolved.    Delsol,  V.  3,  No.  821. 

The  plaintiff  contends  that  the  decision  of  the  case  is  to  be  con- 
trolled by  Art.  2088  R.  C.  C,  which  provides  that :  "  When  an  obliga- 
tion has  been  contracted  on  condition  that  an  event  shall  happen  within 
a  limited  time,  the  contract  is  considered  as  broken  when  the  time  has 
expired  without  the  event  having  taken  place/' 

Plaintiff  leaves  out  of  view  other  provisions  of  law  on  the  subject  of 
resolatory  conditions  which  bear  np«n  this  question. 

The  Code  defines  the  dissolving  condition  as  that  which,  when  ac- 
complished, operates  the  revocation  of  the  obligation,  placing  matters 
in  the  same  state,  as  though  the  obligation  had  not  existed.  R.  C.  C. 
2045. 

It  further  declares,  that  the  obligation  is  implied  in  all  commutative 
contracts^  to  take  effect  in  case  either  of  the  parties  do  not  comply 
with  his  engagements,  in  which  case  the  contract  is  not  dissolved  of 
right.  It  leaves  to  the  party  complaining  a  right  to  sue  for  its  dissolu- 
tion with  damages,  or  exact  specific  performance,  according  to  circum- 
stances. 

Indeed,  the  law  wisely  so  provides,  for  the  obvious  rtMiscm  that,  al- 
though the  obligor  may  apparently  be  in  default,  still  be  may  not  be  so 
in  reality,  and  for  some  good  reason,  such  as  vis  major ,  obstruction  by 
the  obligee,  actual  or  constructive  extension  of  time,  etc.  This  is  the 
reason  for  which,  according  to  circumstances,  the  court  may  allow 
some  further  delay  for  compliance  with  the  obligation.  Delsol,  vol.  8, 
p.  483,  No.  821. 

When  the  resolutory  condition  is  an  event,  not  dependent  on  the 
will  of  either  party,  the  contract  is  dissolved  of  right ;  but  when  that 
event  is  dependent  on  such  will,  the  contract  is  not  absolutely  dis- 
solved of  right,  and  its  dissolution  must  be  judicially  sought.  R.  C. 
C.  2047. 

Under  the  spirit  and  letter  of  the  law,  the  resolutory  condition 
may  therefore  consist  in  an  event  which  does  not  depend,  in  any  man- 
ner on  the  act  of  the  parties,  or  it  may  have  for  object  a  fact  depend- 
ent on  the  will  of  one  them. 

In  the  first'case,  it  operates  its  effect  of  right,  while  in  the  second, 
the  party  coniplaining  may  exercise  the  right  which  results  from  the 
condition,  only  by  having  it  judicially  ordered  as  a  penal  clause. 
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The  article  relied  on  l>y  plaintiff  refers  to  an  event  not  dependent  on 
the  parties  -,  the  others  allnde  to  acts  dependent  on  tlie  will  of  either 
party.    With  this  distiction  the  case  is  clear. 

Had  the  plaintiff  sued  the  defendeut  at  t^e  expiration  of  the  eight- 
een months  within  which  the  railroad  was  to  have  been  built,  a  differ- 
ent case  would  have  been  presented. 

The  building  of  that  road  within  that  time  was  a  resolutory  condition 
whicli;  by  non-compliance,  would  have  had  the  effect  of  dissolving  the 
contract,  as  the  event  was  dependent  on  the  will  of  the  defendant ; 
but  the  dissolution  could  not  take  place  and  be  enforced,  unless  judi- 
cially demanded  and  declared. 

There  can  be  no  doubt  that  the  defendants,  having  failed,  without 
excuse,  to  build  the  road  within  the  time  limited,  the  grantor  had  tho 
right  to  avail  himself  of  dereliction,  and  could  !iavc  had  the  grant  an- 
nulled, even  in  the  absence  of  the  express  stipulation  in  the  contract, 
which,  as  it  reads,  does  not,  however,  magnify  or  secure  better  that 
right.  The  law  implies  such  right  even  when  not  expressed,  on  the 
ground  of  equity. 

By  not  insisting  at  the  proper  time  on  that  light  and  by  permitting 
the  grantees  to  perform  their  obligation  aft«r  the  delay  had  expired, 
the  grantor  has  lost  the  right  to  be  heard  to  demand  the  dissolution. 

Such  a  contract  under  that  state  of  things,  was  not,  as  a  matter  of 
course,  dissolved  of  right  by  the  non-observance  by  the  obligors  of  the 
obligation  assumed  by  them.  As  long  as  they  were  not  sued  for  the 
dissolution,  the  latter  had  a  right  to  go  on  in  the  performance  of  their 
obligation. 

The  articles  of  our  Code  are  literal  extracts  from  the  French  C'ode. 
It  is  in  the  sense  which  we  have  expressed  that  the  provisions  in  the 
latter  have  been  understood  and  expounded.  R.  C.  C.  1912, 2047,  2563; 
C.  N.  1183,  1184. 

We  have  examined  the  French  authorities  relied  on  by  the  plaintiff, 
but  they  do  not  apply,  as  they  refer  to  the  case  of  an  uncertain  evetttf 
not  dependent  on  the  will  of  either  of  the  parties. 

The  record  shows  that  it  is  not  until  some  fifteen  months  after  the 
road  was  in  running  order  (September,  1884)  that  the  present  suit  was 
brought  (January,  1886). 

Under  such  circumstances,  it  is  manifest  that  the  plaintiff  has  no 
right  of  action ;  the  less  so,  as  the  value  of  the  land  taken  and  the  dam- 
ages said  to  have  been  sustained  must  have  been  consi(|ered  by  the 
plaintiff  and  covered  by  the  benetit9  to  be  derived,  when  the  parties 
entered  into  the  contract  of  August  12,  1882. 
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The  refasal  of  the  diBtrict  judge  to  give  to  the  jury  certain  charges 
asked  by  the  compaay,  is  an  explanation  of  the  verdict  which  was  reu- 
dered  in  the  case  and  which  is  unwarranted  by  the  evidence  and  the 
law. 

It  is  therefore  ordered  and  decreed,  that  the  verdict  of  the  jury  be 
set  aside  and  that  the  judgment  upon  it  be  reversed^  and 

It  is  farther  ordered  and  adjudged  that  plaintiff's  demand  be  re- 
jected with  judgment  in  favor  of  the  defendant  company,  with  costs  in 
both  conrts. 


No.  9661. 
HviKS  OF  Leonard  vs.  Citt  of  Baton  Rouge. 

In  order  that  reooyerj  be  had  under  R.  S.  seo  318,  the  foUowinic  conditions  mnet  concnr 
car,  yia : 
Firtt.    The  evidence  mnst  show  that  the  plaintlfT  la  a  riparian  proprietor  of  the  property 

in  diapate. 
SteoruL    That  there  has  formed  an  accretion  or  batture,  in  front  of  same,  more  than  i« 

necessary  for  public  nse. 
Third.    That  defendant  withholds  this  accretion  or  battare. 

Battnre  ia  an  elcTation  of  the  bed  of  a  river  under  the  surface  of  the  water  -,  bat  it  is  s^nie- 
times  used  to  signify  the  same  elevation  when  it  has  risen  above  the  surface. 
The  term  batture  is  applied,  principally,  to  certain  portions  of  the1>ed  of  the  Mississippi 
river  which  are  leit  dry  when  the  water  in  low,  and  are  C4»vered  a{;ain,  either  in  whole 
or  in  part,  by  the  annual  swells. 

The  banks  of  a  river  are  not  sold ;  they  pass  as  an  accessory  ot  the  contiguous  land  when 
sold,  and  the  property  of  the  bank  belongs  to  the  adjacent  proprietor. 
When  the  sovereign  grants  land  contiguous  to  the  river  without  mentioning  the  bank,  it 
paases  as  an  accessory,  and  it  must  do  so  by  the  deeds  of  private  citizens. 

Under  the  laws  of  France  uid  Spain,  batture  did  not  belong  to  the  cities  and  towns  as 
riparian  owners,  in  the  sense  of  actual  and  indefeasible  ownership,  but  solely  for  the 
purposes  of  administration. 

llie  possession  of  the  toeus  in  quo  by  a  city  simply  for  administration,  and  not  incon- 
sistent with  the  ownership  in  the  riparian  proprietor,  and  destioed  in  its  nature  to  ter- 
minate upon  the  happening  of  a  certain  contingency,  cannot  be  pleaded  against  tbe 
latter  as  a  baais  for  prescription. 

Land,  after  being  set  apart  for  public  use,  and  enjoyed  as  such,  and  private  snd  Individ' 
oal  rights  acquired  with  reference  thereto,, the  law  considers  it  in  the  nature  of  an 
tttoppA  in  paw,  which  precludes  the  original  owner  ftom  denying  the  dedication . 

A  city  or  town  is  not  authorised  to  construct  i>ermanent  edifices  upon  the  battnre,  to 
the  detriment  of  the  riparian  proprietor,  or  to  the  iAJurj'  or  Inconvenience  of  the  public 
bnt  it  may  oonatract  those  which  may  be  of  public  utility  and  advantage. 

Tbe  use  of  the  property  as  a  landing  and  wharf  for  the  reception  of  coal-boats  and  coal,  is  a 
pablio  use,  the  public  character  of  which  is  not  destroyed  by  the  fact  that  it  is  tempo- 
rarily fanned  oat  to  particular  parties. 

Tli4*  original  proprietors  are  not  entitled  to  recover  the  revenues  paid  b3'  such  parties  as  a 
consideration  for  the  privileges,  becanse  such  revenues  resuU  from  the  exercise  of  the 
poblle  easement  itself,  and  not  ftom  use  independent  thereof. 
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APPEAL  from   tbe  Seventeenth   District  Court,  Parish  of   East 
Baton  Rouge.    Burgess,  J. 


C.  I).  Favrotj  K.  A.  Gross  and  James  Wilkinson  for  Plaintiffs  and 
Appellants : 

There  is  a  perfect  and  an  imperfect  dedication  of  property  to  public  nee  under  both  the  civi^ 
and  common  law.  The  former  la  a  donation  and  paasea  the  fee ;  the  latter  i»  a  qualified 
dedication,  and  under  the  common  law  is  termed  an  "  easement,"  under  the  civil  law  "  a 
serritude  of  public  use."  30  Ann.  64;  Bev.  C.  C.  art.  482;  Dillon  on  Mnn.  Corp.,  3d  ed.. 
par.  633. 

Any  other  claMing  of  this  qualified  dedication  creates  a  distinctidn  without  a  difTereuce. 
The  rules  of  the  Clyil  Code  concerning  servitudes  are  all  applicable  to  the  present  cause. 
Torres  vs.  Falgoulst,  37  Ann.  506. 

An  implied  qualified  dedication  can  never  result  under  the  civil  law  irom  louje  coDtinne<l 
user,  where  such  rights  or  servitudes  retiuire  the  act  of  man  to  use  them.  I?ev.  C.  C. 
765,  767. 

The  common  law  diifcrs  in  this  respect.  The  leading  case  of  Cinciunati  vs.  White.  G  l*eteis 
481,  is  shown  herein  to  be  in  our  favor. 

Ko  one  is  presumed  to  give  away  his  property,  and  he  who  av^rs  a  divestiture  of  ownership 
must  prove  it  clearly.    Torres  vs.  Falgoulst,  37  Ann.  506. 

Where  a  servitude  of  passage  has  been  dedicated  on  a  map  or  plan  for  the  use  of  the  public^ 
and  the  boundary  of  that  street  has  not  been  defined,  the  measure  of  the  use  by  and  the 
needs  of  the  public  will  regulate  the  extent  of  the  dedication— and  defendant,  by  virtue 
of  such  dedication,  cannot  claim  property  which  is  in  blank  on  the  plan,  neither  used  or 
cccessary  for  a  street,  and  seek  to  use  the  same  as  a  right  of  coninion,  tight  of  way  for 
a  railroad,  and  lease  out  the  exclusive  use  of  the  balance  to  private  parties.  11.  C  C. 
722,  780,  753. 

Where  property  is  claimed  to  have  been  ceded  or  tnuisferrod  by  iudividuals  in  this  State, 
the  principles  of  the  civil  law  and  articles  of  the  Civil  Code  govern  the  case.  Torres  vs . 
Falgoulst,  37  Ann.  498. 

Defendant's  pleas  are  grossly  inconsistent. 

No  dedication  of  this  property  either  absolute  or  qualified  has  been  shown. 

No  public  use  thereof  has  been  shown . 

Defendant  has  failed  to  put  forward  the  defense  that  Article  455  of  the  Revised  Ciril  Code 
gave  the  public  a  U§al  servitude  on  this  property. 

This  defense  would  have  been  a  judicial  admission  of  ownership  in  favor  of  plaintiifi*.  and 
would  have  entitled  us  on  the  face  of  the  pleadings  to  the  rents  and  revenues  collected 
by  the  city  from  private  parties.    Eev.  C.  C.  455;  31  Ann.  65 ;  Rev.  C.  C,  722. 

Plaintiffs,  as  owners  of  this  land,  have  the  exclusive  right  under  the  circumstances  to  re- 
ceive any  rents  or  profits  which  same  may  have  produced.  Deniston  vs.  Walton,  8  Rob- 
inson ;  Chase  vs.  Turner,  10  La.  20 ;  Nicholls  vs.  Byrne,  11  La.  173 ;  DlUon  on  Mnn. 
Corporations,  par.  633 ;  CarroUton  R.  R.  Co.  vs.  Winthrop,  5  Ann.  36 ;  Heirs  of  Du verge 
vs.  Salter  Sc  Haroy,  6  Ann.  450;  Lyons  vs.  Hinckley,  IS  Ann.  655. 

Fat^rot  dc  Lamon  and  T.  Jones  Gross  for  Defendants  and  Appellees : 

1 .  At  the  time  of  the  cession  of  Louisiana  by  Spain  to  Fiance,  and  by  France  to  the  United 
States,  and  at  the  time  when  the  United  States  took  possession  of  the  Florida  parishes, 
all  that  portion  of  the  land  covered  by  the  highest  rise  of  the  water  to  its  lowest  ebb,  in 
front  of  Baton  Rouge,  belonged  to  the  town.  9th  Law,  Tit.  20,  of  Partidas  3 ;  33d  Law. 
Tit.  32,  of  Partidas  3 ;  RecopiUtiou  Law  1,  ISook  4,  Tit.  13 ;  Law  Toro,  1st  Tit.  7th,  Book 
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5 ,  ReeopllAtion  Iaw  1 ,  Tit.  7,  Book  5 :  NoriMema  BeoopilaoioD,  Book  7,  Tit.  1£,  Law  1 ; 
N.  O.  TB.  U.S..  lOP.  724to736;  3M.  309,  303;  7  N.  S.  90,  e(  ^e?.,  634 ;  5  L.  166, 187.  et  #09. 

2.  The  Supreme  Court  of  thia  State  must  eonform  its  deoiaiOBB  to  thoae  of  the  Supreme 
Conrt  of  the  'D'nited  Statoa,  on  questions  involying  the  alienation  of  the  public  domain 
and  the  intorpretation  of  treaties  and  Acts  of  Congress.    3  Ann.  56 ;  4  Ann.  491 . 

3.  To  succeed  under  Section  318  of  R.  S.  of  1870,  plaintiiTs  must  be :  1st.  Riparian  owners . 
9i1 .  Entitled  to  the  right  of  accretion.  3d.  A  battore  mnst  be  formed  In  Aront  of  their 
land,  more  than  is  necessary  for  Dnblio  ase.  4th.  The  city  of  Baton  Roage  mnst  with- 
hold it  from  the  owner  of  the  riparian  property;  a  portion  of  the  battnre  should  not  be 
necessary  for  public  use. 

4 .  Plaintiffii,  in  order  to  claim  the  river  f^nt,  mnst  show  as  a  condition  precedent  that 
when  the  property  was  divided  into  lots  the  allnvian  was  of  sufficient  height  and  mag- 
nitude to  be  susceptible  of  private  ownership.    7  N.  S.  625 ;  9  M.  656  ;  6  M.  19. 

5.  If  the  presumption  is  that  the  riparian  owner  does  not  in  a  sale  convey  the  alluvian  sus- 
ceptible of  private  ownership  (35  Ann.  210),  the  converse  of  the  proposition  should  also 
be  true,  that  when  there  is  no  batture  outside  susceptible  of  private  ownership,  the 
owner  is  presumed  to  sell  everything  to  the  water's  edge. 

a  The  right  of  the  city  of  Baton  Rouge  to  the  river  firont  claimed  by  plaintiff  cannot  be 
divested  by  any  act  of  the  Legislature,  except  one  in  the  exercise  of  the  right  of  eminent 
d<miain  and  for  valuable  consideration.    IT.  S.  Constitution,  art.  1.  sees.  4  and  9. 

7.  The  division  of  an  empire  works  no  forfeiture  to  pre-existing  vested  rights  to  property, 
and  this  maxim  is  equally  consonant  with  the  common  sense  of  mankind  and  the  max- 
ims of  eternal  justice.  Tevret  vs.  Taylor,  9  C.  43.  50 ;  Trustees  ot  Dartmouth  College 
vs.  Woodward,  4  W.  651,  707;  Society  of  the  Gospel  vs.  New  Haven,  8  W.  480. 

8 .  If  plaintiffs  ever  had  righto  to  the  river  front,  they  have  divested  themselves  by  dedica- 
tion to  public  use  and  their  acquiescence  in  ite  use  as  a  locus  publicui.  In  this  no  par- 
ticubur  form  is  necessary.  All  that  is  required  is  the  assent  of  the  owner  and  the  fact  of 
ite  being  used  for  the  public  purposes  intended  by  the  appropriation.  Cincinnati  vs. 
Whites,  lessees,  6  P.  431 ;  Beatty  et  als.  vs.  Kurts  et  al.,  2  P.  566 ;  Town  of  Pawlet  vs. 
Clark  St  al.,  9  C.  293;  Municipality  vs.  Cotton  Press,  18  L.  122;  Livaudais  vs.  Munici- 
paUty,  16  L.  509;  David  vs.  Municipality,  14  Ann.  873;  3  Ann.  282;  18  Ann.  560;  22 
Ann.  526. 

9.  After  dedication  is  made  and  private  and  individual  righto  have  been  acquired  with 
reference  te  it,  the  law  considers  it  in  the  nature  of  an  estoppel  in  paU,  which  precludes 
the  original  owner  from  revoking  such  dedication.    6  p.  438. 

10.  If  by  a  plan  property  dedicated  to  public  use  extends  to  the  river's  edge,  it  is  sufficient 
to  show  ito  destination  to  public  use.    N.  O.  vs.  U.  b.,  10  P.  714. 

11.  When  maps  esteblish  dedication  and  by  use  for  a  long  period  of  time,  it  is  conclusive. 
10  P.  718. 

12.  Presumption  of  dedication  existe  in  civil  law.    10  P.  721 . 

13.  We  commend  to  plainyfliB  the  first  broad  and  general  principle  of  law  mentioned  in  the 
''Ck>rpu»  Juni  Oiviliu,''  to  wit:  honette  rivere,  "  to  act  honestly,''  from  which  is  derived 
the  maxim,  poUidli  gervare,  "  when  we  make  a  promise  to  keep  it,"  and  the  necessary 
corollary,  Uurpe  ett  fidem  fallere,  "it  is  shameful  to  disappoint  expectetions  one  has 
authorised." 

14.  The  city  of  Baton  Rouge,  the  defendant,  has  undoubted  right  and  authority  to  adminis- 
ter and  dispose  of  ito  river  front.  The  levee  forms  the  bank  of  the  river.  18  L.  175, 
last  paragraph;  C.  C.  448,  446;  R.  C.  C.  455, 457.  Ergo.  If  the  use  of  the  streeto  in 
Baton  Rouge  is  public  and  their  iK>lice  regulated  by  the  corporation,  the  latter  has  a 
right  to  raise  Front  street  by  allowing  the  passage  of  a  railroad  thereon.  If  the  embank- 
ment which  is  built  is  a  levee,  which  protecto  loto  Xo.  1  to  5  from  overflow,  the  use  of 
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the  property  in  front  of  the  levee  remain*  pnblic,  and  the  city  exeroiaes  rights  orer  it 
consistent  with  law. 


The  opinioD  of  tlie  Court  wae  delivered  by 

Watkins,  J.  Plaintiffs,  alleging  themselves  to  be  the  heirs  of  Gil- 
bert Leonard,  deceased,  instituted  this  suit  for  the  recovery  of  a  tract 
of  land,  purchased  by  their  ancestor  in  1810,  of  Celestine  De  St.  Max- 
eut,  and  which  he  caused  to  be  laid  off  and  divided  in  town  lots ;  a,nd 
averred  that  same  constituted  one  of  the  environs  of  the  city  of  Baton 
Rouge,  and  is  designated  upon  the  map  of  the  city  as  Leonard  town, 
and  which  extends  along  the  Mississippi  river,  between  the  terminal 
)»oints  of  North  Boulevard  and  Convention  streets,  in  that  city. 

They  allege  that  Leonard  town  was  laid  off  to  Front  street,  but  the 
control  and  administration  of  the  property,  on  the  river  side  of  said 
Front  street,  lias  been  assumed  and  retained,  on  the  ground  that  it  waa 
necessary  for  public  uses;  and  that,  for  many  years,  a  large  strip  of 
batture,  between  the  river  landing  and  North  Boulevard  and  Froot 
streets,  has  not  been  required  for  any  public  use;  but,  on  the  con > 
trary,  the  defendant  has  continuously,  for  a  period  of  five  yearn, 
rented  said  property  to  private  parties,  and  has  been  deriving  a  reve- 
nue therefrom. 

They  claim  $6000  accrued  revenues,  and  $1000  per  annum,  accruing 
revenues.  They  join  the  lessees  as  defendants,  and  ask  judgment 
against  them  in  solido. 

There  is  in  the  records  an  exhibit  from  the  official  map  of  the  city, 
showing  the  extent  of  batture  and  location  of  the  L.,  N.  0.  and  T.  R. 
R.,  west  of  square  No.  1  of  that  part  of  the  city  of  Baton  Rouge, 
known  as  Leonard  town,  certified  by  the  parish  surveyor. 

The  track  of  this  railroad  traverses  the  vacant  space  between  square 
No.  J  and  the  water's  edge,  denominated  by  the  plaintiffs  as  batture, 
in  a  somewhat  diagonal  direction ;  so  that,  at  the  point  of  its  inter- 
section of  North  Boulevard  street,  it  is  one  hundred  and  thirty-four 
feet  from  the  latter  and  fifty  feet  from  the  former ;  while,  at  the  point 
of  its  intersection  with  Convention  street,  it  is  only  one  hundred  feel 
from  the  water's  edge  and  eighty  feet  from  the  square. 

The  vacant  space  thus  traversed  by  the  railroad  is  on  the  map  de- 
nominated Front  street. 

It  is  this  property  that  plaintiffs  claim  to  be  exempt  from  pnblic  use. 

This  suit  appears  to  have  been  brought  under  the  provisions  of  the 
Revised  Statutes  of  1870,  sec.  318,  and  which  reads  as  follows,  viz : 
*'  Whenever  the  riparian  owner  of  any  property  in  the  incorporated 
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towns  or  cities  of  this  State  is  entitled  to  the  right  of  accretion,  and 
batture  has  been  formed  in  front  of  his  land  more  than  is  necessary 
for  pnblic  nse,  which  the  corporation  withholds  from  him,  he  shall 
h  ave  tlie  right  to  institute  sait  against  the  corporation  for  so  much  of 
the  batture  as  maj  not  be  necessary  for  public  use ;  and,  if  it  be  de- 
termined by  the  court,  that  any  portion  of  it  be  not  necessary  for  pnb- 
Hc  use,  it  Rhall  decree  that  the  owner  is  entitled  to  the  property,  and 
fihall  compel  the  corporation  to  permit  him  to  enjoy  the  use  and  the 
(ownership  of  such  portion  of  it.^ 

In  order  that  plaintiffs  be  entitled  to  recover,  in  our  opinion,  the 
fiiUowing  conditions  must  concur : 

1st.  The  evidence  must  disclose  that  they  are  the  '<  riparian  own- 
ners  "  of  the  property  in  dispute. 

2d.  That  there  has  formed  an  accretion  or  batture  in  fronhi  of  their 
land  more  than  is  necessar}'  for  public  use. 

3d.  That  the  defendant  city  withholds  this  accretion,  or  batture, 
from  them. 

In  answer  defendant  claims  possession,  since  1810,  of  all  that  por- 
tion of  ground,  above  described  as  being  traversed  by  the  railroad 
track,  and  that  the  map,  or  plan  referred  to  by  plaintiffs,  shows 
plainly  that  the  land  claimed  by  them  was  dedicated  to  pnblic  use  by 
their  ancestor,  from  whom  they  claim  to  derive  title. 

The  city  also  urges  that  said  dedication  having  been  made  prior  to 
the  27th  of  October,  1810,  when  President  Madison  ordered  Gov. 
Claiborne  to  take  possession  of  Western  Florida,  wherein  the  town  of 
Baton  Rouge  was  then  situated,  the  city  is  fully  protected  in  the  en- 
joyment of  all  the  rights  of  use,  and  property  therein,  as  same  existed 
under  the  laws  of  Spain,  to  which  government  that  territory  belonged 
at  the  time,  and  that  under  said  laws  the  river  bank  in  front  of  Baton 
Rouge,  and  particularly  that  part  of  it  in  front  of  Leonard  town,  be- 
longed to  the  defendant. 

The  city  contends  that  her  right  to  said  vacant  space  was  recognized 
by  France  in  the  treaty  of  Ildefonzo,  in  1800,  whereby  Spain  conveyed 
the  province  of  Louisiana  to  that  republic ;  and  again  in  the  treaty 
lietween  France  and  the  United  States,  in  1803,  whereby  same  was 
ceded  to  the  latter;  and  that  judgment  in  plaintiffs'  favor  would  be  in 
violation  thereof. 

Defendant  expressly  denies  that  there  is  any  mcre<iBe  in  alluvion,  in 
front  of  that  portion  of  the  town  divided  into  lots  by  Gilbert  Leonard, 
since  said  division  was  made  ,*  and  avers  that  the  works  erected  by  the 
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MiBBissippi  Valley  Railway  Company  jprevewf  the  inundaUan  of  Front 
street,  and  the  lots  fronting  thereon,  and  theretofore  occurring. 

The  city  admits  that,  in  the  exercise  of  her  corporate  powers,  and  to 
provide  a  revenae,  lessen  the  burden  of  taxation,  and  to  increase  her 
facilities  of  trade  in  the  article  of  fuel,  wliich  is  one  of  prime  necessity, 
she  permitted  a  landing  for  coal  in  front  of  said  Leonard  town,  where 
boats  and  barges  are  moored,  and  that  for  this  priTilege  she  liaa 
charged  an  annual  rent. 

She  pleads  in  bar  of  plaintiffs'  right  of  action,  the  prescription  of 
ten,  twenty  and  thirty  years,  and  prays  judgment  sustaining  same, 
and  decreeing  the  city  entitled  to  tlie  otvnerfthip,  use  and  possession  of 
the  property  in  controversy. 

The  word  '^  batture "  has  a  precise  legal  stgniAcation :  Vide  Bou- 
vier'H  Law  Dictionary,  verbo,  batture  :  '^  An  elevation  of  the  bed  of  a 
river,  under  the  surface  of  the  water;  but  is  sometimes  used  to  signify 
tlie  name  elevation  when  it  has  risen  above  the  surface.  The  term 
^^  battures  '^  is  applied  principally  to  certain  fiortions  of  tlie  bed  of  the 
Mississippi  river,  which  are  left  dry  when  the  water  is  low,  and  are 
covered  again,  either  in  whole,  or  in  part,  by  the  annual  swells."  J53 
Ann.  548,  Uollingsworth  vs.  Chaffe. 

Abbott's  Law  Dictionary  is  the  same. 

In  6  O.  S.  216,  Morgan  vs.  Livingstone,  the  rights  of  riparian  own- 
ers to  batture  formations  on  their  river  front,  was  thoroughly  exam- 
ined by  Judge  Martin,  and  from  wliich  the  foregoing  definitions  were 
extracted. 

The  bank  of  a  river  is  that  space  the  water  covers  when  the  river  is 
highest  in  any  season  of  the  year.  The  banks  are  not  sold ;  they  pass 
rather  as  an  accessory  of  the  contiguous  land  when  sold,  and  the  prop- 
erty of  the  banks  belongs  to  those  whose  fields  are  contiguous.  They 
must  be  the  property  of  the  riparian  owners,  without  being  included, 
or  mentioned  in  their  grants  ;  for  if  they  were  only  when  included, 
there  would  be  no  use  for  the  provision  of  the  law. 

*^  ItV  says  the  learned  judge,  "  therefore,  when  the  sovereign  grants 
lau4l  contiguous  to  the  river,  without  mentioning  the  bank,  it  pasHCs, 
it  must  do  so  as  an  accessory.  If  the  bank  passes  as  an  accessory  in 
the  grant  of  the  sovereign,  it  must  also  in  the  deeds  of  private  persons.'* 

Hut  defendant  contends  that  the  city  of  Baton  Rouge  occupies  an 
exceptional  position,  and  her  counsel  cite  in  their  brief  several  para- 
graphs from  the  Partidas,  to  show  that  under  the  laws  of  Spain,  pre- 
vailing at  the  date  of  the  treaty  of  Ildefonso,  when  the  province  of 
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Loniaiana  was  ceded  to  France,  *'  the  alluyioD  of  said  deposits  on  the 
banks  of  rivers ''  belonged  to  the  commons  of  cities  and  towns  that 
weie  incorporated. 

In  the  opinion  above  quoted,  (p.  236),  the  court  said  on  this  qaes- 
tion  :  *^  Under  the  Spanish  government  no  town  or  city  seems  to  have 
been  erected  by  legal  authority ;  that  of  New  Orleans  was  the  a»ly 
one  that  existed. 

"  It  is  true  that  in  it  the  owners  of  the  lots  nearest  the  river  have  no 
part  of  the  bank  as  accessoiy  thereto.  These  lots  are  not  charged 
with  any  of  the  burdens  attending*  rural  riparious  estates;  the  levee, 
roads  and  streets  were  made  and  kept  in  repair  at  the  joint  expense  of 
every  lot  in  the  city.  The  farthest  from  the  water  contributing  as 
much  thereto  as  the  nearest.  No  riparian  duties  are  imposed  on  a  lot 
in  New  Orleans,  either  by  the  law,  or  any  clause  in  its  grant. 

**  Not  so  with  regard  to  rural  estates ;  the  law  and  a  clause  in  the 
original  grant  burden  those  contiguous  to  the  river  with  the  confection 
and  repair  of  roads,  ditches,  bridges  and  levees." 

In  18  La.  123,  Municipality  No.  2  vs.  Orleans  Cotton  Press,  this 
question  was  exhaustively  considered  in  a  very  elaborate  opinion. 
The  Court  said  :  '^  Cities  may  acquire  jure  aUuvioniSy  but  it  must  be  as 
owner  of  the  frout,  or  as  riparian  proprietor ;  for  the  alluvion  is  but  an 
accessory  to  the  principal  estate  or  land." 

Again  :  '^  The  mere  act  of  incorporation  of  the  city  in  1805,  changing 
the  name  of  this  property  from  rur(it  to  urban,  neither  made  the  city  a 
front  proprietor,  so  as  to  acquire  jure  (dUmoniSy  or  deprive  the  front 
lots  of  the  right  to  such  accretion." 

Again  :  '*  The  public,  through  the  agency  of  the  corporation,  has  the 
sole  use  of  the  levee  and  the  bank  of  the  river." 

In  10  Ann.  55,  Kennedy  vs.  Municipality,  the  Court  said :  '^  The 
next  point  made  by  defendants,  namely,  that  the  batture  is  loouepubU- 
euSj  and  belongs  to  the  city  by  destination,  is  a  renewal  of  the  preten- 
sions set  forth  by  the  city  in  the  case  just  quoted,  of  Municipality  No. 
2  vs.  Orleans  Cotton  Press,  and  which  were  overruled  after  the  fullest 
argument,  and  tlie  most  mature  consideration."    18  La.  237. 

This  question  was  thoroughly  considered  in  10  Peters,  709,  New 
Orleans  vs.  United  States ;  6  Peters,  431,  the  city  of  Cincinnati  vs.  the 
Lessee  of  White  -,  and  in  6  Peters,  490,  Barclay  vs.  Ho  wells,  Lessee. 

In  the  opinion  in  the  first  case  the  history  of  Louisiana  is  traced 
from  the  26th  of  September,  1712,  when  the  King  of  France,  gi-anted  a 
charter  of  right  to  Crozat,  and  whereby  the  laws,  edicts  and  ordinances 
of  the  realm,  and  the  custom  of  Paris,  were  extended  thereto;  and  the 
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lauds,  coasts,  harbors  and  islauds  were  granted  to  him.     In  that  eaae 

the  principles  above  qaoted  were  rocognized  and  applied. 

We  conclude  that  the  claim  of  ownership  set  up  by  defendant  is  not 

well  founded. 

II. 

This  brings  us  to  the  consideration  of  the  pleas  of  prescription 
urged  in  behalf  of  the  city. 

In  10  Ann.  54,  Kennedy  vs.  Muuicipality,  the  Coui-t  said:  ''As  to  tlie 
claim  by  prescriptiou,  it  results  very  clearly  from  the  authorities  above 
invoked  that  the  possession  of  th&  Uxms  in  quo  by  the  city,  was  a  pos- 
session simply  for  the  purpose  of  administration,  not  at  all  inconsist- 
ent with  the  right  of  ownership  in  the  riparian  proprietor,  and  des- 
tined, in  its  nature,  to  terminate  upon  the  happening  of  a  certain  con- 
tingency. Such  a  possession  cannot  be  pleaded  against  the  riparian 
propiietor,  as  the  basis  of  an  adverse  title  in  the  city.  TJiis  suitisveiy 
different  from  a  petitory  action.^^  11  Ann.  J  48,  Remy  vs.  Municipalitv  ; 
J 1  Ann.  738,  Gaiennie  vs.  Municipality. 

The  plea  must  be  overruled. 

III. 

This  brings  us  to  the  consideration  of  the  question  of  dedication  tu 
public  use  of  the  property  in  question. 

From  the  map  to  be  found  in  the  record  it  appears  that  the  space 
between  the  lots  Nos.  1 ,  2,  3,  4,  5,  in  square  No.  1 ,  in  that  part  of  the 
city  of  Baton  Rouge  designated  thereon  as  Leonard  town,  and  the 
river  is  about  one  hundred  and  eighty  feet  in  depth.  That,  in  thi(« 
space,  is  laid  out  and  in  use  a  street  called  Front  street,  of  the  mien 
width  of  iift> -three  and  one-third  feet,  and  between  it  and  the  river 
the  track  of  the  Mississippi  Valley  Railroad  is  constructed.  The 
front  of  Leonard  town,  from  Convention  to  North  Boulevard  street, 
is  320  feet,  and  the  batture  is  used  by  Wood,  Widney  &  Co.,  as  a  coal- 
yard  and  coal-chute.  The  railroad  track  is  on  batture.  The  chute 
rests  on  trestles,  and  is  used  to  load  coal  on  the  cars.  The  locomo- 
tive and  machinery  to  raise  the  coal  is  on  a  barge  in  the  river. 

The  judge,  in  his  opinion,  says  :  *'  The  witnesses  agree  that  if  the 
embankment  or  breakwater,  made  by  the  railroad  company,  was  re- 
moved, the  whole  front  of  Leonard  town  square  would  be  under 
during  high  water  in  the  river.  The  whole  of  the  front  of  the  square 
has  been  filled  up  by  the  railroad  company.'^ 

In  6  Peters,  502,  the  Court  said  of  the  city  of  Pittsburg :  "  From 
the  plan  of  the  town  it  does  not  appear  that  any  artificial  boundary, 
as  the  southern  limit  of  Water  street,  was  laid  down.    The  name  of 
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the  street  is  given,  and  its  northern  boundary,  but  the  bpace  to  the 
south  of  it  is  left  open  to  the  river.  All  of  the  streets  leading  to  the 
south  terminate  at  Water  street,  and  no  indication  is  given  on  the 
plat  •  •  that  it  did  not  extend  to  the  river.  ♦  •  •  •  And  it 
appearing  that  the  commerce  of  the  town  required  the  extension  of 
the  street  to  the  river,  apd  there  being  no  statement,  or  line  marked 
on  the  plat  of  the  town  opposed  to  it ;  and,  as  the  public,  for  thirty 
years  or  more,  in  some  parts  of  the  town,  had  used  this  street;  and 
that  property  had  been  bought  and  sold  in  reference  to  it,  in  this 
form;  it  was  held  to  be  sufficient  dedication  to  public  use.'^ 

In  the  record  we  find  au  ordinance  of  the  city  of  Baton  Rouge,  of 
date  May  22,  1847,  in  which  it  is  declared  '^  that  from  and  after  the  1st 
daj  of  September  next  the  steamboat  landing  will  be  extended  to  the 
lower  line  of  Convention  street." 

We  also  find  another  ordinance  of  date  April  25,  1860,  which  de- 
clares *^  that  the  space  comprised  between  the  lower  line  of  Convention 
street  and  the  lower  line  of  North  Boulevard  street,  shall  be  exclu- 
sively reserved  for  M  landings  not  oihenoise  provided  far,^^ 

After  being  set  apart  for  public  use,  and  enjoyed  as  such,  and  private 
and  individual  rights  acquired  with  reference  to  it,  the  law  considers 
it  in  the  nature  of  an  estoppel  in  pais  which  precludes  the  original  owner 
from  denying  such  dedication.    2  Dillon  on  Corporations,  p.  598. 

While  a  mere  survey  of  land  by  the  owner  into  lots  defining  streets, 
squares,  etc.,  will  not,  without  a  sale,  amount  to  a  dedication,  yet  a 
sale  of  lots  with  reference  to  such  plat,  when  bounded  by  streets,  will 
amount  to  an  immediate  and  irrevocable  dedication  of  the  latter,  bind- 
ing on  both  the  vendor  and  vendee.    2  Dillon  Corp.,  sec.  503. 

In  10  Ann.  81,  Saulet  vs.  New  Orleans,  the  Court  said  :  "  To  support 
a  dedication  to  public  use,  it  must  appear  that  the  property  has  been 
so  used  with  the  assent  of  the  owner,  or  else  it  must  appear  unequivo- 
cally by  some  plan  or  writing,  that  the  owner  had  made  a  dedication, 
to  violate  which  would  involve  a  breach  of  good  faith." 

In  24  Ann.  194,  Arrowsmith  vs.  New  Orleans,  the  Court  said  :  *'  It  is 
manifest  from  the  evidence  in  the  record  that  plaiu tiff  sold  the  greater 
part  of  the  lots  iu  1835,  and  his  acts  of  sale  refer  to  the  plan,  and  have 
been  located  according  to  the  conditions  imposed  by  the  City  Council. 
He  has  acquiesced  in  this  respect  for  thirty  years  with  full  knowledge 
of  the  facts  and  by  adopting  the  changed  location ;  by  the  act  of  selling 
lots  in  accordance  witli  it,  we  think  the  purpose  to  dedicate  to  public 
use  may  be  fairly  infeired." 
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In  6  PeterS)  431,  Cincinnati  vs.  White,  the  following  principleB  were 
settled: 

1.  That  it  is  not  essential  to  a  dedication  that  the  legal  title  should 
pass. 

2.  Nor  that  there  should  be  any  grantee  of  the  use  to  take  the  fee. 

3.  Nor  that  a  deed  or  writing  is  necessary  to  a  valid  dedication. 

Upon  the  foregoing  compilation  of  authority,  as  applied  to  the  evi- 
dence, we  have  no  hesitancy  in  saying  that  the  dedication  of  the  space 
in  controversy  is  fully  made  out. 

It  is  unneccessary  for  the  purposes  of  this  enquiry  for  us  to  a4jndge 
plaintiffs'  title,  because  the  public  has  the  use  irrespective  of  the  ques- 
tion as  to  where  the  fee  I'esides.    2  Dillon  Corp.,  p.  524. 

IV. 

The  question  left  for  decision  is  whether— conceding  for  the  argu- 
ment that  plaintiffs  are  '' riparian  proprietors  "—has  the  defendant  city 
in  her  possession  and  under  her  administration  more  of  the  accretion 
or  batture  than  is  necessary  for  public  use. 

We  are  of  the  opinion  that  the  plaintiffs  have  not,  in  this  respect, 
made  out  a  case.  The  weight  of  testimony  is  to  the  effect  ^^  that  there 
is  no  more  batture  in  front  of  the  square  included  between  Convention 
street  and  North  Boulevard  now  than  there  was  many  years  ago."  The 
level  of  the  bank  was  raised  by  the  railway  company.  Its  present  im- 
proved condition  is  not  referable  to  accretion. 

The  plaintifb  complain  that  the  city  has  for  several  years  leased  this 
front  for  purposes  of  a  coal  yard,  and  have  made  of  it  a  coaling  sta- 
tion }  and  that  this  is  not ''  a  public  use."  Their  counsel  cites  in  sup- 
port of  that  view  5  Ann.  36;  6  Ann.  450;  12  Ann.  657;  but  we  do  not 
regard  this  case  as  falling  within  the  provisions  of  either. 

The  defendant  has  not  built,  nor  permitted  to  be  constructed,  upon 
the  space  in  controversy,  any  permanent  structure.  The  city  claims 
that  she  only  permitted  and  allowed  certain  constructions  and  embank- 
ments to  be  made  from  the  bed  or  sloping  bank  of  the  river,  between 
high  and  low  water,  in  the  interest  of  the  commercial  prosperity  of  the 
city,  and  to  meet  the  cictual  wants  of  the  people.  It  appears  that  if 
those  artificial  embankments  had  not  been  made,  this  property  would 
not  have  been  susceptible  of  occupancy.  It  also  appears  that  wliai'f- 
age  dues  are  now,  and  have  been,  collected  from  steamboats  and  other 
crafts  that  land  in  front  of  this  space. 

This  right  was  well  recognized  under  the  laws  of  France  and  Spain. 
10  Peters,  727,  New  Orleans  vs.  United  States. 
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In  her  answer,  the  city  claims,  '*  that  in  the  exercise  of  her  corporate 
powers,  and  to  provide  a  revenue  for  the  city,  lessen  the  harden  of 
taxation,  and  increase  the  facilities  of  trade  in  the  article  of  fuel— 
which  is  of  prime  necessity — she  has  permitted  a  landing  for  coal  in 
front  of  Leonardtown  square,  where  boats  and  barges  are  moored." 

Such  rights  and  privileges  as  the  city  claims  were  well  recognised 
by  the  civilians,  as  well  as  by  common  law  writers,  and  their  allow- 
ance is  specially  sanctioned  by  our  Code.    R.  C.  C.  868. 

The  judgment  of  the  lower  court  is  therefore  affirmed. 


On  Rehearing. 

Fennek,  J.  We  granted  the  rehearing  in  this  case,  not  because  we 
had  discovered  any  error  in  our  former  decision,  but  because  the  cast 
appellant  complained  that  the  author  of  the  first  opinion  had  not  been 
a  member  of  the  Court  at  the  time  when  the  cause  was  submitted,  and 
had  not  heard  the  oral  arguments. 

We  have,  however,  attentively  considered  the  arguments  and  au- 
thorities which  have  been  advanced  on  the  new  hearing. 

We  remain  fully  convinced  that  the  evidence  in  the  case  establishes 
a  valid  dedication  to  public  use  of  the  locus  in  controversy  under  the 
principles  established  by  the  following  authorities:  CarroUton  vs. 
Muny,  19  La.  71;  CarroUton  vs.  Jonas,  7  Ann.  2SS',  Soulet  vs.  New 
Orleans.  10  Ann.  81;  Arrowsmith  vs.  New  Orleans,  24  Ann.  194;  Cin- 
cinnati vs.  White,  6  Peters,  431 ;  New  Orleans  vs.  U.  S.,  10  Peters,  662 ; 
2  Dillon  Mun.  Corp.,  ^i  499,  500. 

2d.  Plaintiffs  have  failed  to  bring  their  case  within  the  purview  of 
sec.  318,  R.  S.,  because  it  is  not  shown  that  '^  batture  has  been  formed 
in  front  of  the  land  more  than  is  necessary  for  public  use.^' 

The  context  shows  that  the  statute  refers  to  batture  formed  by  accre- 
tion. In  this  case,  it  fully  appears  that  the  land  in  controversy  has 
been  reclaimed  by  artificial  works  erected  under  the  authority  of  the 
city ;  and  it  is,  moreover,  necessary  for  public  purposes,  and  is  used 
for  purposes  of  a  public  character,  though  through  the  medium  of  pri- 
vate parties,  who  act  under  the  city's  authority  only  temporarily 
granted. 

The  uses  are  as  a  landing,  wharf  and  storing-place  for  coal  for  the 
purpose  of  facilitating  the  reception  and  distribution  of  fuel  to  the  in- 
habitants at  reasonable  prices  which  are  regulated,  to  a  certain  extent, 
in  the  ordinance. 

The  public  character  of  such  uses  is  not  destroyed  by  the  fact  that 
they  are  temporarily  farmed  out  to  particular  individuals.    Cities  ex- 
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cn^ise,  without  quebtioD,  the  right  of  designating  particular  portions  of 
their  wharves  and  landings  for  the  use  of  certain  lines  of  vessels,  or 
for  the  reception  of  certain  kinds  of  commodiciesy  and  the  power  here 
exorcised  is  of  that  general  character.  If  the  parties  benefited  are 
willing  to  pay  for  such  privileges*  plaintiffs  have  no  cause  to  complain- 

8d.  The  right  claimed  by  plaintiffs  to  recover  these  revenaes,  has 
no  support  in  the  authority  quoted  from  Dillon ,  who  merely  says* 
**  the  pioprietor  •  ♦  retains  his  exclusive  right  in  the  soil  for  every 
purpose  of  use  or  profit,  not  inamsiatent  with  the  public  easement,^^ 

This  has  no  application  to  a  case  like  the  present,  where  the  use  and 
profit  result  from  a  direct  exercise  of  the  public  easement  itself  by  the 
public  authority  in  which  it  is  vestod. 

It  is,  therefore,  ordered  that  our  former  decree  reuiHin  nudisturbed. 


No.  9905. 
A.J.  FoRSTALL  .vs.  E.  L.  Larohk. — R.  N.  Lea,  Intervknor. 

The  amonnt  in  dlBpute  is  the  highest  snin  for  which  the  appellate  court  can  render  jiidis- 
ment  under  the  allegattaBS  and  prayer  of  the  petition. 

A  party  who  makes  a  transfer  in  writing  of  live  stock,  and  who  does  not  prore  that  the  con- 
tract, apparently  a  sale,  was  designed  to  be  one  of  saretyship,  and  that  be  received  no 
consideration,  cannot  recover  the  stock  in  question. 

An  interrenor  who  claims  ownership  of  such  stock,  as  having  beeo  given  in  payment  to 
him  of  a  Judgment  against  the  defendant,  cannot  recover  where  it  appears  that  the  debt 
for  which  the  Judgment  had  been  obtained  had  no  ezistenoe,  having  been  previously 
extinguished  by  payment,  and  where  the  surrounding  oiroumstanceo  tend  to  show  that 
the  proceeding  is  the  result  of  a  combination  between  the  defendant  and  the  interT««nor 
(plaintiff  in  the  suit)  to  frustrate  plaintiff  from  his  rights. 

APPEAL  from  the  Eighth  District  Court,  Parish  of  East  (-arroll. 
Deloney,  J. 

»/.  M.  Kennedy  for  Plaintiff  and  Appellee. 

F.  F.  Montgomery  for  Intervenor  and  Appellant. 


On  Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  appellee  moves  to  dismiss  this  appeal  on  thf^ 
gionnd  of  want  of  jurisdiction  in  this  Court  over  the  case. 

The  suit  is  for  the  recovery  of  live  stock,  valued  at  $1750,  and  for 
the  use  of  them,  at  $35  for  each,  per  annum,  from  the  institution  of  the 
suit  to  the  day  of  delivery. 
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There  waa  judgment  for  the  plaintiff,  recognizing  him  as  the  owner 
of  the  stock,  and  in  default  of  delivery  for  one  hundred  dollars  for  each 
head. 

The  judgment  further  allowed  plaintiff  thirty  dollars  per  awiMim  for 
the  use  of  each  mule  and  horse  from  the  time  of  sequestration  to  final 
deliyery— that  is,  for  $280  at  least. 

The  amount  allowed  by  the  judgment,  added  to  the  value  of  the 
8tock  ($1750),  formed  a  total,  at  the  rendition  of  the  judgment,  of 
$2030.     It  could  have  allowed  more. 

Were  this  judgment  affirmed  on  appeal,  the  plaintiff  would  be  enti- 
tled to  recover  at  least  $2270. 

The  judgment  appealed  from  was  certainly  warranted  by  the  peti- 
tion, which  claimed  the  ownership  of  the  live  stock,  or  their  value,  and 
besides y  the  use  of  the  same  until  delivery. 

We  consider  that  the  amount  in  dispute  is  the  highest  Mum  for  which 
judgment  can  be  rendered,  under  the  allegations  and  prayer  of  the  pe- 
tition. Crescent  City  Co.  vs.  Larrieuz,.dO  Ann.  798 j  Gay  vs.  Railway 
Co.,  31  Ann.  274. 

The  motion  to  dismiss  is  denied. 


On  the  Merits. 

The  object  of  this  suit  has  already  been  stated. 

The  defendant  denied  having  ever  sold  the  mules,  etc.,  to  the  plain- 
tiff, and  says  that,  though  the  act  of  transfer  to  plaintiff  appears  to  be 
a  sale,  it  was  in  reality  intended  only  to  serve  as  security,  and  that  he 
received  no  consideration. 

An  intervention  was  filed,  claiming  the  ownership  of  the  stock  se- 
questered, and  in  default  a  privilege  on  the  same,  to  secure  payment 
of  an  amount  alleged  to  be  due  the  intervenor,  as  holder  of  rent  notes, 
for  which  he  had  already  obtained  judgment. 

From  a  judgment  in  favor  of  plaintiff  and  rejecting  the  intervention, 
both  the  defendant  and  the  intervener  have  appealed. 

The  plaintiff  has  proved,  by  written  evidence,  the  sale  and  transfer 
to  him,  for  $1750,  acknowledged  to  have  been  received  and  by  parol, 
the  delivery  to  him,  through  an  agent,  of  the  mules  and  horses  in  ques- 
tion, by  the  defendant;  but  the  latter  has  failed  to  establish  that  the 
contract  was  not  a  sale  but  a  suretyship,  and  that  he  received  no  con- 
sideration f  a  defense  which  is  the  less  founded,  as  it  is  self-destructive. 

The  evidence  establishes,  With  as  much  precision  as  can  be  expected 
in  similar  cases,  that  the  judgment  on  which  the  intervener  relies,  as 
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obtained  against  tlie  defendant,  on  rent  notes  acquired  from  the  land- 
lady, and  in  satisfaction  or  payment  of  which  the  stock  in  question  is 
said  to  have  been  given,  was  obtained  by  default,  the  defendant  mak- 
ing no  resistance,  or  the  shadow  of  a  claim,  which  had  ceased  to  have 
any  existence  against  the  defendant. 

In  this  regard,  it  appears  that  the  iuterveuor,  in  furtherance  of  sonn^ 
understanding  with  the  defendant,  acquired  from  the  landlord  the  two 
notes  in  question,  settling  for  the  same  in  a  draft  on  his  correspondents, 
but  that  previous  to  this  acquisition  of  the  notes  and  issue  of  the  draft, 
the  intervener  had  obtained  cotton  from  the  defendant  for  a  value  far 
exceeding  the  amount  of  the  notes,  and  that  said  cotton  had  been 
turned  over  to  him  for  the  purpose  of  injuring  the  plaintiff  some  way 
or  other. 

The  interveuor  claims  that  the  mules  and  horses  were  given  to  him 
by  the  defendant  in  payment,  and  that  the  judgment  in  his  favor  was 
credited  with  their  value. 

The  record  does  not  show  that  credit,  but  shows  that  the  interveuor, 
plaintiff  in  the  case,  afterwards  issued  execution  against  the  defendant 
for  the  whole  amount,  just  as  though  the  pretended  giving  in  payment 
had  not  taken  place. 

We  remain  irresistibly  impressed  that  the  rent  notes  were  acquired 
by  the  intervener  from  the  landlady  with  money  realized  by  the  sale 
of  cotton  transferred  to  him  by  the  defendant  for  some  evil  purpose, 
and  that  the  judgment  on  which  he  relies  has  no  foundation. 

We  believe  further,  that  the  intervener,  who  appears  to  have  been 
on  terms  of  intimacy  with  the  defendant,  was  well  acquainted  with  his 
business,  his  operations  and  even  his  designs,  and  was  well  cognizant 
of  the  fact  of  the  transfer  of  the  stock  by  defendant  to  the  plaintiff. 

We  have  examined  the  bills  of  exception  taken  by  the  defendant  and 
the  intervener  to  various  rulings  of  the  lower  court,  but  iind  that, 
under  the  circumstances,  the  district  judge  did  not  err  in  deciding  as 
he  did.     In  themselves,  they  are  of  no  force. 

We  deem  it  unnecessary  to  enter  into  an  explanation  of  the  business 
relations  between  plaintiff  and  defendant,  which  were  those  of  factor 
and  plant4)r,  and  remain  satisfied  on  the  questions  of  fact  between  the 
parties  litigant,  that  the  district  court  has  done  them  justice. 

Judgment  affirmed. 
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No.  9879. 

Succession  of  Drauzin  Triche,  on  Opposition  to  Final  Account 
OF  Administrator. 

When  in  a  oontestod  provisional  accoant.  the  amonnt  and  rank  of  varions  charges  and 
privileged  claims  have  been  settled  by  final  decrees  of  court,  the  same  claims  cannot 
be  again  contested  when  presented  in  a  final  acconnt  of  distribntion . 

Tbe  administrator  of  an  insolvent  sncoession,  left  in  possession  of  a  fractional  part  of  a 
sugar  plantation  with  a  growing  crop  on  it,  whicb  has  been  sold  to  a  person  who  fails  to 
comply  with  his  bid,  and  against  whom  he  has  taken  proceedings  for  a  sale  a  la  /oU» 
eneker€y  is  sastained,  ander  the  particalar  oircamstances  of  this  case,  in  making  an 
arrangement  with  the  pnrohaser  of  the  rest  of  the  plantation,  iudading  the  stock,  im- 
^  plements  and  sngar-honse,  by  which  the  latter  takes  charge  for  his  own  acconnt  of  the 
crop  and  property  nnder  the  obligations  to  pay  the  taxes,  keep  the  land,  fences,  ditches 
and  improvements  in  order  and  repair,  and  to  so  plant  and  cultivate  the  land  as  to  keep 
it,  at  all  times,  as  nearly  as  possible  in  the  condition  in  which  it  was  at  date  of  sale,  and 
in  readiness  to  respond  to  a  decree  for  a  sale  a  la/oUe  nushere. 

Under  the  cirenmstancesof  the  case,  the  administrator  will  not  be  held  liable  for  the  crop 
or  for  the  rents  and  revenues. 
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Clay  Knohhch,  for  tbe  Administrator,  Appellee : 

T.  D.  Moore  and  T,  A,  Badeaux,  John  Bay  and  J,  8.  Billiu,  for  Oppo- 
nents and  Appellants. 

The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  Several  of  the  matters  involved  in  the  present  opposi- 
tions were  presented  to  and  determined  by  us,  under  oppositions  to 
the  provisional  account  of  the  administrator,  in  cause  No.  8458  of  our 
docket,  reported  by  syllabus  only,  in  34  Ann.  1148.  We  find  that  the 
items  of  the  present  account,  Nob.  1 ,  2,  3,  4,  5  and  6,  which  are  now 
opposed,  were  finally  settled  by  the  decrees  in  that  case,  by  which  the 
opponents  here  are  bound,  and,  as  to  them,  the  plea  of  res  adjudicata 
was  properly  sustained. 

II. 

Mrs.  Medas'  opposition  to  the  distribution  of  the  gross  proceeds  of 
nine-tenths  of  Laurel  Grove  Plantation,  as  between  herself  and  Mrs. 
Trosclair,  has  received  our  careful  attention,  but  we  are  unable  to 
perceive  the  slightest  merit  in  it.  She  is  simply  a  concurrent  mort- 
l^gee  with  Mrs.  Trosclair,  and  the  administrator  has  distributed  the 
fund  to  them  in  the  exact  proportion  of  their  respective  claims. 

19 
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III. 

Lapene  &  Ferry's  opposition  to  the  eighth  item  of  the  account  s#*eins 
to  be  utterly  incoDBeqnential,  even  if  not  concluded  by  the  plea  of  rea 
judicata.  In  the  provisional  account  the  amount  of  Lapene's  bid  for 
the  part  of  Orange  Grove  Plantation  was  fixed  at  $10,731,  and,  in  (Mir 
decree  thereon^  he  was  ordered  to  pay  into  the  administrator^  haii(Ls 
the  sum  of  $8060  as  having  a  preference  on  the  proceeds  over  th«* 
mortgage  notes  held  by  him.  The  administrator,  accepting  these 
amounts  as  fixed  by  that  decree,  now  reports  the  dilference  of  $2671 
as  the  amount  retained  by  Lapene.  Lapene  &  Ferre,  who  now  claim 
ownership  of  the  mortgage  note,  then  held  by  Lapene,  claim  that  this 
iseiTor;  that  the  amount  of  Lapene's  bid  was  not  $10,781,  but  only 
$10,230,  and,  therefore,  that  the  amount  retained  on  account  of  snid 
bid  was  not  $2671,  but  only  $2170. 

Lapene  (by  whose  acts,  in  the  matter  of  these  notes,  wt^-  hold  his 
firm  of  Lapene  &  Ferr^  full}'  bound),  was  an  opponent  to  the  provis- 
ional account,  and  should  have  had  this  error  of  figures  tlioii  corrected. 
But,  were  it  otherwise,  inasmuch  as  under  this  final  account  of  an  in- 
solvent succession,  Lapene  &  Ferr^,  receive  nothing  under  either  hy- 
pothesis, we  see  no  harm  to  them  from  the  error,  and  no  benefit  they 
would  derive  from  its  correction. 

IV. 

The  remaining  an<l  most  serious  grounds  of  opposition  are  the  claims 
that  the  administrator  should  be  charged  in  this  account  with  the  net 
proceeds  of  the  crop  of  1875,  on  the  part  of  Orange  Grove  sold  to 
Lapene,  and  with  the  rents  and  revenues  of  said  jiortion,  from  187.5  to 
March,  1883,  when  Lapene  was  finally  sent  into  possession. 

The  facts  are  as  follows : 

The  succession  was  insolvent.  A  sale  for  cash  to  pay  creditors  was 
provoked,  which  took  place  on  September  4th,  187.5.  Orange  Grove 
was  a  sugar  plantation,  with  a  growing  crop  upon  it.  In  compliance 
with  Art.  132  of  the  Constitution  of  1868,  it  was  divided  into  lots  for 
purposes  of  sale.  Lapene  became  the  adjudicatee  of  several  lots,  but 
T.  J.  Badeaux  became  the  purchaser  of  the  larger  portion  of  the  plan- 
tation, together  with  the  sugar-house,  all  the  mules,  carts,  wagons, 
farming  implements,  etc.  Badeaux  complied  with  his  bid  and  was 
sent  into  possession.  Lapene  declined  to  comply  with  his  bid,  claim- 
ing that  he  was  entitled  to  retain  the  whole  amount  thereof,  on  account 
of  the  mortgage  notes  of  Lapene  &  Ferre  held  by  him. 

Thereupon,  the  administrator  took  a  rule  on  Lapene  to  show  cause 
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why  the  lots  should  not  be  resold  d  la  foUe  enehkre,  and  Lap^ne  took 
n  contrary  rule  upon  the  administrator  to  show  caase  why  the  adju- 
dication to  him  should  not  be  completed,  and  why  he  should  not  be 
placed  in  possession. 

The  situation  was  a  singular  one.  By  l.apene^s  action  the  adminis- 
trator found  himself  left  in  possession  of  fractional  and  disconnected 
lots  of  a  sugar  plantation,  on  which  there  was  a  growing  crop,  while 
the  remainder  of  the  plantation,  including  the  sugar-house  and  all  the 
stock  and  farming  implements,  had  been  sold  and  delivered  to  Badeaux. 

The  pending  proceeding  for  a  resale  d  la  folle  enehh-e,  rendered  the 
possession  of  the  administrator  exceedingly  precarious,  and  also  im- 
posed upon  him  the  duty  of  keeping  the  property  a%  nearly  as  possible 
in  the  condition  in  which  it  was  at  the  date  of  the  first  sale. 

There  was  no  apparent  means  of  taking  off  the  share  of  the  growing 
ci*ops  except  by  use  of  the  stock,  wagons,  implements,  etc.,  and  the 
sugar  house  of  Badeaux ;  and  the  latter  refused  to  make  a  contract  for 
taking  off  and  manufacturing  the  crop  for  account  of  the  adminis- 
trator, for  various  cogent  reasons  assigned  by  him,  amongst  which 
were  the  following :  that  the  lines  between  the  various  lot«  had  never 
been  actually  run  and  could  not  then  be  run  without  injury  to  the 
crop:  that  the  expense  of  grinding  Lapene's  cane  separately  from  his 
own  would  be  too  large ;  that,  as  he  had  but  one  cistern,  the  molasses 
could  not  be  separated ;  that,  in  case  of  a  freeze,  he  would  wish  to 
^rind  his  own  cane  first  and  might  thereby  lose  the  other  and  incur  lia- 
bility, and  the  like. 

In  the  meantime,  the  administrator  was  confronted  with  the  problem 
of  what  he  was  to  do  with  the  property  thereafter. 

The  evidence  satisfies  us  that  the  land  could  not  have  been  rented 
under  ^such  circumstances,  by  reason  of  the  necessary  precariousness 
of  the  ;>osse88ion  and  for  want  of  a  sugar  house  for  taking  off  the  crop. 
All  the  testimony  as  to  the  rental  value  of  the  land  is  based  on  the  hy- 
pothesis that  there  was  a  sugar  house  upon  it;  and  no  witness  testifier} 
that  the  land  alone,  without  stock,  implements  or  sugar  house,  could 
have  been  rented,  even  leaving  out  of  view  the  impossibility  of  fixing 
any  term  for  a  lease. 

The  administrator,  therefore,  concluded,  under  the  circumstances, 
that  the  best  thing  to  do  was  to  turn  the  property  over  to  Badeaux,  to 
tskke  charge  of  it,  take  off  the  crop  and  continue  the  cultivation,  under 
the  obligations  of  paying  the  taxes,  keeping  up  and  repairing  the 
ditches,  fences  and  improvements,  and  so  planting  and  cultivating  the 
land  as  to  keep  the  property,  at  all  times,  as  nearly  as  possible  in  the 
situation  in  which  it  was  at  the  date  of  the  sale. 


292  SUPREME  COURT  OF  LOUISIANA. 


Fu»z  Si,  Backer  v».  Trajjor  &  Xoble. 


He  made  an  agreenient  to  this  effect  with  Badeaux,  who  ha«  faith- 
fully carried  it  OHt;  and  though  the  litigation  was  prolonged  beyond 
all  reasonable  expectation,  this  does  not  appear  to  be  attributable  to 
the  fault  of  the  administrator,  and  we  think  the  arrangement  made  by 
him  was  prudent  and  rea6<»nable,  and  that  the  responsibility  now 
sought  to  be  cast  upon  him  is  not  sustained  in  law  or  equity.  Succes- 
sion of  Clairteaux,  35  Ann.  1178. 

Judgment  affirmed. 


No.  9920. 
Frsz  &  Backer  vs.  Trager  &  Xohlk. 

A  Buretj  on  a  releaae  bond  in  an  afct4Mshroent  proceeding  against  a  reaident.  in  concluded 

by  the  judgment  against  the  defendant,  if  regularly  rendered . 
Such  sarety,  on  a  mie  to  hold  him  liable  foT   8uch  judgment  after  return  of  an  iinsatisfled 

execution,  has  no  right  to  set  up  defenses  which  do  not  avail  the  judgment  itself. 
▲  ruling  refusing  a  continnanco  to  procure  an  absent  witness  to  establish  other  defense« 

and  striking  out  of  the  answer  to  the  rule  impertinent  issue?,  is  correct  and  will  not  be 

disturbed. 

APPEAL  from  the  Ninth  District  Court,  Parisli  of  Concordia. 
Toungy  J. 

El<tm  d  Luce  and  Steek  tfc  Garrett  for  Plaintiffs  and  Appellees. 
J.  L.  Dagg  and  L.  F,  Mason  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  question  presented  in  this  case,  involves  the 
right  of  a  surety  on  a  release  bond  in  attachment  proceeding  against 
residents  to  set  up  certain  defenses. 

It  appears  that  after  judgment  recognizing  the  claim  of  plaintiffs 
and  its  being  secured  by  a  privilege  on  the  property  attached,  the  judg- 
ment becoming  executory,  execution  was  issued,  but  was  returned 
nulla  bona. 

Thereupon  a  rule  was  taken  on  the  surety  on  the  release  bond  fur- 
nished by  the  defendants,  who  pleaded :  that  the  affidavit  was  insuffi- 
cient and  false ;  that  the  bond  was  insufficient  in  amount ;  that  the 
property  seized  was  not  the  property  of  the  defendants,  but  of  one  of 
them  ;  tliat  the  bond  was  signed  on  the  representation  and  assurance 
that  a  legal  defense  would  be  made,  which  was  not  sot  up  and  that  the. 
plaintiffs  were  parties  to  the  fraud  practiced. 
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When  the  case  was  called,  the  defendant  in  rule  moved  for  a  con- 
tinuance to  procure  the  testimony  of  an  absent  witness,  and  after  the 
plaintiffs  had  closed  and  the  defendant  was  about  to  offer  evidence, 
tlie  plaintiffs  moved  to  strike  out  of  the  answer  to  the  rule  all  averments 
raising  issues  as  to  the  right  of  attachment  and  the  validity  of  same, 
which  could  only  be  made  before  judgment  and  cannot  be  urged  by 
tlic  surety. 

The  district  judge  refused  the  continuance  and  sustained  the  motion 
to  strike  out,  rendering  judgment  against  the  surety,  who  appeals. 

Counsel  have  argued,  that  the  only  questions  presented  for  solution 
in  this  Court,  involve  only  the  correctness  of  these  rulings,  and  that 
the  judgment  on  the  merits  was  correct  3  provided,  the  rulings  com- 
plained of  were  so. 

The  rule  on  the  surety  is  taken  under  the  terms  of  article  C.  P.  259, 
^  3,  relative  to  the  bonding  of  property  attached. 

Under  the  first  paragraph  of  that  article  the  obligation  of  the  surety 
in,  that  he  uill  satisfy  such  judgment,  to  the  value  of  the  property  at- 
tached, as  may  be  rendered  against  the  defendant  in  the  suit  pending. 

The  preponderance  of  the  jurisprudence  on  the  rights  and  obliga- 
tions of  sureties  on  release  bonds  in  attachment  proceedings  against 
residents  is  to  the  effect  that  such  sureties,  when  ruled  to  be  held  lia- 
ble, cannot  be  heard  to  set  up  any  defense  which  tlie  defendant  him- 
self could  not  raise — and  that  where  the  judgment  rendered  on  the 
merits  condemns  him,  the  surtity  is  concluded  by  it,  even  if  it  were 
true,  that  it  is  not  justified  by  the  evidence;  provided,  it  was  regularly 
rendered,  has  become  final  and  executory  and  remains  unsatisfied  and 
the  signature  of  the  surety  to  the  bond  is  genuine. 

If  the  attachment  in  this  case  could  have  been  dissolved,  for  the 
reasons  now  advanced  by  the  surety,  they  ought  to  have  been  urged 
by  the  defendants  before  or  on  the  trial  on  the  merits. 

By  joining  him  in  the  release  boud  the  surety  unites  his  destinies 
with  him  and  places  himself  entirely  in  his  hands  and,  as  it  were,  at 
his  mercy,  as  far  at  least  as  the  plaintiff  is  concerned. 

The  last  expression  of  the  judicial  mind  on  this  subject  is  to  be 
found  in  the  case  of  McCloskey  et  nl.  vs.  Wingfield  et  al.,  32  Ann.  38, 
(43)  in  which  the  court  (Spencer,  J.,)  distinctly  held:  that  the  judg- 
ment against  the  defendant  in  attachment  concludes  the  surety  whose 
obligation  is  to  satisfy  the  judgment  against  the  principal,  the  validity 
<if  which  the  surety  cannot  dispute. 

The  ruling  of  the  present  Court  in  Baker  vs.  Frellsen,  32  Ann.  829, 
can  afford  the  appellant  no  comfort.   It  verifies  wliat  we  have  premised 
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in  this  opinion,  namely :  that  a  surety  is  entitled  to  see  the  case  tried 
according  to  law  and  that  a  judgment  rendered  at  ekamherSf  out  of 
term  and  on  the  confession  of  the  principal  on  the  bond,  defendant  in 
the  suit,  though  it  would  bind  the  principal,  could  not  affect  the  surety. 

We  therefore  conclude  that,  as  the  defenses  set  up  by  the  defendant 
in  rule,  the  surety,  were  unauthorized  by  law,  the  lower  court  properly 
refused  the  continuance  and  sustained  the  motion  to  strike  out. 

The  plaintiffs  answeiing,  pray  for  damages. 

We  think  the  appeal  is  frivolous  and  that  damages  ought  to  be 
allowed. 

It. is,  therefore,  ordered  and  decreed  that  the  judgment  appealed 
fi*om  be  affirmed,  and  it  is  further  ordered  and  adjudged  that  the  plain- 
tiffs recover  from  the  defendant  in  rule,  Isaac  Friedler,  the  sum  of  fifty 
dollars,  as  damages  for  a  frivolous  appeal  and  costs  in  both  courts. 
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No.  9900. 

PfARR   &    KrLLMAN    BT    AT..    VS.   STEPHEN   BkLMONT. 

A  nnncupative  will  under  private  signature  need  not  be  shown  to  have  been  dietattd  by  the 
testator,  when  written  oat  of  the  presence  of  the  witnesses. 

The  af&rmative  answer  of  a  testator  to  a  question :  Whether  the  paper  contains  his  last  wiU  f 
amoants  to  the  presentation  prescribed  by  law.  The  presentation  need  not  be  manaal, 
or  more  formally  made. 

Witnesses  who  declare  that  they  saw  the  testator  sign  the  paper  purporting  to  be  his  will, 
and  that  they  themselves  signed  it ;  and  who  further  declare  that  they  recognize  their 
signatures  to  the  same  instrument,  virtually  testify  that  they  nH^ognize  the  signature 
of  the  testator  to  it. 

The  law  which  provides  for  the  drawing  up  of  a  procet  verbal  of  probate  of  a  will,  is  not  man- 
datory, but  merely  directory.  Apparent  deficiency  in  its  recitals  cunnot  have  the  effect 
to  vitiate  the  piobate,  but  may  be  supplied  by  legal  presumption  or  by  additional  proof 
in  a  suit  contesting  the  will . 

The  appointment  of  a  dative  executor  on  the  flUng  of  a  petition  for  the  same  and  befbre  any 
advertisement  and  expiration  of  the  delay  for  opposition,  is  unwarranted.  It  can  be 
made  only  c^fter  publication  and  in  the  absence  of  opposition. 

An  order  of  sale  obtained  by  a  dative  executor  thus  appointed,  is  procured  by  one  having 
no  authority  to  ask  it  and  must  be  rescinded . 

A  plaintiff  must  make  his  case  legally  certain.  It  is  not  sufficient  to  make  it  morally 
probable. 

The  Court  does  not  pass  on  the  capacity  of  plaintifb  to  sue  at  the  present  stage  for  recovery 
of  debts  due  the  succession . 

The  contingent  appointment  of  a  dative  executor,  on  the  condition  that  public  notices  shall 
be  given  and  that  it  be  not  opposed,  in  of  no  avail,  where,  after  the  advertisementa  have 
been  published,  though  the  application  has  not  been  opposed,  the  appointment  is  nut 
continued  by  a  subsequent  formal  decree  conferring  it  on  the  petitioner 
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APPEAL  from   the  Seventeenth   District  Court,   ParlBli   of   East 
Baton  Rouge.     Burgess,  J. 


(j.  W.  Buchner,  V,  D.  Favrof  and  K,  A.  Cross  for  Plaintiffs  and  Ap- 
pellants. 

T.  B.  Vupree  and  Bead  &  Goodale  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  plaintiffs  sue  as  legal  heirs  of  Elizabeth  Pfan*, 
Widow  Bahr. 

In  that  capacity  they  ask  the  nullity  of  what  is  claimed  to  be  her 
last  will,  and,  eventually,  the  nullity  of  the  appointment  of  a  dative 
executor. 

They  also  urge  the  illegality  of  an  order  of  sale  to  pay  debts  and 
ail  indebtedness  of  the  defendant  to  the  succession. 

Concluding,  they  pray  that  he  be  ordered  to  render  an  account  and 
lield  liable  for  his  indebtedness  and  for  amounts  and  effects  not  inven- 
t€>Tied  by  him. 

The  defendant  maintains  the  validity  of  the  will  and  its  probate; 
tbat  of  his  appointment  and  of  the  order  of  sale,  and  denies  any  lia- 
bility. 

Tlie  court  rejected  the  demand  for  the  nullity  of  the  will,  of  the  pro- 
bate proceedings,  of  the  appointment  of  tlie  succession  representative, 
of  the  order  of  sale  dissolving  an  injunction  issued  to  arrest  the  sale, 
and  non-suits  the  plaintiffs  as  to  other  claims. 

From  this  judgment  the  plaiutifi's  appeal.  The  defendant  answers, 
praying  for  damages  for  a  frivolous  appeal. 

I, 

The  plaintiffs  charge  that  the  will,  which  is  in  the  nuncupative  form, 
under  private  signature,  is  null,  because  it  was  not  dictated  and  pre- 
nented  by  the  testatrix  as  the  law  requires. 

The  evidence  satisfies  us  that  the  document  was  written  out  of  the 
presence  of  the  witnesses,  under  the  direction  of  the  testatrix,xby  her 
counsel ;  that  after  the  five  witnesses  required  by  law  had  assembled 
ill  her  room,  she  handed  the  paper  to  one  of  them  who  inquired  of  her 
what  it  was,  and  that  she  answered  that  it  was  her  last  will ;  that  this 
witness  then  read  it  to  her  in  the  presence  of  the  other  witnesses,  and 
fliMt,  after  the  reading,  being  asked  whether  what  had  been  read  was 
ber  last  will,  she  auswered  in  the  affirmative;  that  she  then  signed 
the  will,  and  after  her  the  five  witnesses. 

There  is  no   evidence  that  the  will  was  dictated  by  the  testatrix. 
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None  was  neceHsarj,  as  it  was  written  out  of  the  presence  of  the  wit- 
nesses. 

The  ruling  to  which  counsel  for  plaintiffs  refer  in  Bordelon  vs.  Baron, 
11  Ann.  678,  to  the  contrary,  requiring  proof  of  the  dictation  by  the 
testator,  whether  the  will  be  made  in  the  presence  or  in  the  absence  of 
the  witnesses,  has  been  formally  overruled  in  several  instances.  Pen- 
dergast  case,  16  Ann.  219  j  Succession  of  Marigny,  lb.  267;  Wood  vs. 
Roane,  35  Ann.  ^65. 

The  same  may  be  now  said  of  the  ruling  in  Caleb  vs.  Douglas,  16 
Ann.  327,  in  so  far  as  it  may  be  considered  as  requiring  dictation,  when 
the  will  is  written  out  of  the  presence  of  the  witnesses,  and  as  holding 
that  the  affirmative  answer  of  a  testator,  to  the  question  whether  the 
document  contains  his  will,  does  not  constitute  the  presentation  re- 
quired by  law. 

]n  Wood  vs.  Roane,  35  Ann.  865,  and  Bourke  vs.  Wilson,  38  Ann. 
328,  this  Court  has  distinctly  ruled,  not  only  that  the  presentation 
need  not  be  manual,  but  that  the  acknowledgment  of  the  testator 
that  the  paper  contains  his  last  will,  implies  the  presentation  provided 
by  law,  even  when  that  acknowledgment  is  in  response  to  n  question. 

The  charge  that  the  testatrix  was  mentally  disabled  is  not  estab- 
lished, while  the  reverse  is  shown  by  unquestionable  testimony. 

There  was  ni  justification  to  make  the  other  charge  that  the  will 
was  obtained  by  undue  inilueuce. 

II. 

The  plaintiffs  further  complain  that  the  probate  was  ejr |)arto  ;  that 
the  decree  was  made  in  chambers  on  the  a^duv it  of  witnesses;  that 
the  evidence  is  insufficient;  that  the  will  was  not  read  by  the  judge  to 
the  witnesses ;  that  the  proces  verbal  of  probate  is  irregular  and  void. 

(a)  The  law  does  not  require,  absolutely,  that  the  proceeding  to 
probate  a  will  be  contradictorily  carried  on.  The  provision  is  merely 
directory.  The  fact  is  that  generally  the  proceeding  takes  place  ex 
parte. 

The  Code  directs,  it  is  true,  that  notice  be  given  to  the  heirs  pres- 
ent, but  it  does  not  say  that,  unless  such  notice  be  given,  the  probate 
shall  not  take  place.  The  reason  for  this  is  quite  plain.  There  may 
be  urgency  for  the  probate  of  the  will  that  the  executor  be  at  once 
recognized  and  placed  in  possession  of  the  estate  for  its  protection. 
Besides,  the  heirs  may  not  be  easily  reached  by  the  process  of  the  court. 

In  any  event,  where  the  proceeding  is  carried  on  ex  parte  and  the 
will  is  ordered  to  be  executed,  by  its  very  nature  the  decree  concludes 
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no  oQe,  and  the  will,  if  objectionable,  can  be  attacked  subsequently  by 
any  party  interested  and  its  anility  demanded  and  obtained  for  a 
proper  cause. 

In  the  present  instance,  it  does  not,  however,  appear  that  the  heirs 
of  the  deceased  were  present  and  could  have  been  notified.  The  law 
does  not  exact  impossibilities. 

{h)  It  is  not  essential  that  the  testimony  of  witnesses  called  to  prove 
a  will  be  taken  down  separately.  It  is  sufficient  that  the  substance  of 
their  evidence,  where  it  is  concordant,  be  reduced  to  writing  and  be 
sworn  to  by  them.  This  testimony  is  generally  heard  by  the  judge 
directly,  but  it  sometimes  happens  that  circumstances  occur  requiring 
that  it  be  procured  under  commission  as  where  the  witnesses  reside 
beyond  the  jurisdiction  of  tlie  court,  or  are,  for  some  other  cause,  un- 
able to  attend.  « 

On  the  question  of  the  sufficiency  of  the  proof  adduced,  we  are  sat- 
isfied that  the  witnesses  have  established  facts  showing  thatthe  will 
was  presented  by  the  testatrix ;  that  it  was  read  by  one  of  them  to  her; 
that  it  was  signed  by  her  and  them ;  that  they  recognize  and  identify 
the  testament,  and  that  they  recognize  their  signatures  and  that  of  the 
testatrix. 

The  objection  cannot  hold  that  it  is  not  shown  that  the  witnesses 
have  recognized  the  signature  of  Mrs.  Bahr  to  the  document  purport- 
ing to  be  her  last  will. 

As  well  in  the  statement  at  foot  of  that  instrument,  as  in  the  affi- 
davit  containing  the  declarations  which  they  made  shortly  afterwards, 
on  the  occasion  of  the  probate  of  the  will,  as  in  the  testimony  which 
they  subsequently  gave  during  the  trial  of  tliis  controversy,  the  wit- 
nesses have  declared  that  they  recognize  their  signatures  to  the  doc- 
ument. 

If  they  saw  Mrs.  Bahr  sign  the  paper  to  which  they  have  affixed  their 
own  signatures,  and  if  they  recognize  their  signatures  to  it,  they  evi- 
dently thereby  identify  the  instrument  as  that  signed  by  Mrs.  Bahr  and 
so  recognize  her  signature  thereto. 

The  charge  is  not  that  Mrs.  Bahr  did  not  sign,  but  that  it  is  not 
proved  that  the  witnesses  recognized  her  signature. 

Had  we  any  doubt  on  this  important  fact,  we  would  certainly  leave 
a  door  open  for  new  proof. 

(c)  In  relation  to  the  objection  that  it  does  not  appear  that  the 
judge  read  the  will  to  the  witneeses,  it  suffices  to  nay  that  the  proves 
verbal  recites  that  he  read  it  in  an  andible  voice. 
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The  preeuiuptioD  is  that  the  judge  did  his  duty  and  read  tlie  will  to 
the  witnesses  and  others,  if  any,  present. 

The  law  does  not  demand  such  reading  to  the  witnesses  ad  a  condi- 
tion 9ine  qua  fion,  for  the  fulfilment  of  that  ceremony  would  be  an  im- 
possibility in  those  cases,  in  which  the  testimony  is  procured  under 
commission  of  witnesses  residing  beyond  the  jurisdiction  of  the  court, 
or  who  are  confined  by  infirmity  to  their  quarterH. 

(d)  The  proces  verbal  gives  the  name  and  surnames  of  the  witnesses 
who  testified,  two  in  full  and  two  with  double  initials,  preceding  the 
surnames. 

The  same  witnesses  who  signed  the  apdavii  so  termed  were  heard 
on  the  trial,  and  their  identity  with  those  who  signed  the  will  is  not 
contested.     The  law  was  substantially  complied  with. 

(e)  It  is  true  that  the  proces  verbal  might  hare  better  been  drawn 
up,  under  the  provisions  of  Art.  R.  C.  C.  1649  and  C.  P.  942 ;  but  1m»- 
cause  it  was  inartistically  prepared,  it  does  not  follow  that  the  probate 
proceeding  is  a  nullity,  or  that  the  will  is  affected  by  it. 

III. 

The  next  ground  of  complaint  is,  that  the  defendant  was  illegally 
appointed  dative  executor. 

It  appears  that  the  district  judge  made  the  appointment  on  presen- 
tation of  the  petition  for  the  same,  contingent  on  public  advertise- 
ment and  of  absence  or  dismissal  of  any  opposition. 

The  law  requires,  as  conditions  precedent  for  the  appointment  of 
succession  representatives,  that  due  notices  of  the  application  be  firnt 
given  by  advertisement  in  the  public  papers,  and  next  that  it  be  not 
opposed,  and  if  opposed,  that  the  opposition  be  dismissed. 

In  an  early  case  which  has  since  been  followed,  in  which  the  couit 
had  appointed  a  dative  executor,  without  compliance  with  those  re- 
quirements, the  then  Suprenje  Court  held  the  appointment  to  be  null, 
saying  that  the  notice  of  an  application  for  the  appointment  of  a  da- 
tive executor  must  be  given  in  all  cases  in  the  same  manner  as  is  pre- 
scribed for  curators  or  administrators  of  estates.  See  case  of  GirodV 
Heirs,  18  L.  394;  see  also  Succession  of  Henderson,  2  R.  391;  Succes- 
sion of  Talbert,  16  Ann.  231 ;  5  X.  S.  506;  Succession  of  Gusman,  35 
Ann.  40').  Those  rulings  are  based  on  the  texts  of  the  law.  R.  (\  (\ 
1107,  1045,  1115;  1107  C.  P.  967,971. 

In  relation  to  the  oath  taken  and  the  bond  furnished  by  the  defend- 
ant, it  sutiices  to  say  that,  as  the  order  appointing  him  is  set  aside, 
whatever  was  done  in  fuitherance  of  it  falls  with  it. 
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IV. 

From  the  conclusion  just  reached,  it  follows  that  the  petition  pre- 
sented for  the  sale  to  pay  debts,  emanating  from  one  who  had  no  offi- 
cial character  to  provoke  the  sale  and  the  order  on  it,  were  unauthor- 
ized and  must  l>e  rescinded. 

V. 

Conceding  that  the  plaintiffs  have  a  right  to  represent  the  succession 
without  having  been  put  in  possession  of  its  assets,  and  to  claim  pay- 
ments of  debts  due  to  it,  (on  which  we  express,  however,  no  opinion) 
they  ha7e  not  adduced  sufficient  proof  to  recover  of  defendant  in  this 
action. 

We  think  the  district  judge  properly  non -suited  them. 

Appellees'  prayer  for  damages  is  frivolous  and  cannot  be  allowed. 

It  is  therefore  adjudged  and  decreed  that  the  judgment  appealed 
from  be  affirmed,  so  far  as  it  maintains  the  validity  of  the  will  of  the 
deceased,  and  the  sufficiency  of  the  evidence  to  probate  it,  and  nan- 
8uit8  the  plaintiffs ;  but  in  other  regards  that  it  be  and  is  reversed ;  and. 

It  is  now  ordered  and  adjudged  that  the  order  for  the  sale  of  the 
succession  property  be  set  aside,  and  the  petition  for  same  be  dis- 
missed, and  that  the  injunction  issued  to  prevent  the  sale  be  reinstated 
and  perpetuated,  tlie  defendant  and  appellee  to  pay  costs  in  both 
courts. 

On  Application  for  Rehearing. 

The  application  charges  that  the  judgment  rendered  is  erroneous  in 
this :  that  there  is  evidence  in  the  record  that  the  petition  for  appoint- 
ment was  followed  by  advertisements  and  that  it  was  not  opposed,  and 
further,  that  the  petitioner's  rights  should  at  least  be  reserved. 

It  is  true  that  the  conditional  or  contingent  order  by  which  the  de- 
fendant claims  to  have  been  appointed  dative  executor,  was  followed 
by  notices  in  a  inewspaper,  and  that  it  does  not  appear  that  any  oppo- 
sition was  made  to  the  appointment  solicited ;  but  what  is  there  to 
show  that  after  the  advertisements  bad  been  made  and  after  the  delay 
for  opposing  had  elapsed  without  any  opposition  being  filed,  any  order 
was  rendered  appointing  the  applicant  dative  executor? 

The  fact  is  that  such  second  order  which  is  essentially  a  condition 
precedent  for  the  qnaliBcntion  of  the  petitioner  was  never  rendered. 

The  absence  of  sucli  formal  order  forbids  the  fietitioner,  defendant 
herein,  from  claiming  to  be  the  du tive  executor  of  the  will  of  the 


^>  srPREME  COURT  OF  LOIIISTAKA. 


Heira  of  Pike  vh.  Heirs  of  Chftrotte. 


decf  ased.     Succession  of  Picard,  83  Ann.  1137 ;  Succession  of  (iusnian, 
135  Ann.  405-8. 

It  does  not,  however,  follow  that  the  petition  for  the  appointiueut 
avails  nothing  to  the  applicant.  That  petition  remains,  though  the 
order  thereon,  prematurely  «appointing  the  petitioner  dative  executor, 
has  been  annulled.  It  stands  as  a  iiled  application,  and  the  petitioner 
is  entitled  to  further  proceedings  on  it.  The  case  must  be  viewed  as 
one  in  which  no  appointment  has  as  yet  been  made. 

II. 

We  deem  it  unnecessary  to  answer  specially  the  inquiry  whether, 
had  a  sale  taken  place  under  the  order  of  sale,  it  would  not  have  been 
valid. 

No  sale  has  taken  place,  as  the  order  of  sale  was  arrested  by  injunc- 
tion, as  already  said,  the  order  falls  for  want  of  one  qualified  to  fonu- 
ulate  a  demand  for  it. 

Heh earing  refused. 


No.  9662. 
Heirs  of  William  S.  Pike  vs.  Heirs  of  Joseph  C.  Charrotte. 

AgaiBst  an  action  for  the  resolntion  of  a  sale,  based  exclusively  on  the  failnre  of  the  vendee 
to  pay  the  last  flvf>  of  a  series  of  seven  instalments  of  the  parchaso  price,  and  when 
the  first  two  have  been  eztini^aished  by  voluntary  remission  by  the  heirs  of  the  vendor 
to  the  heirs  of  the  vendee,  prescription  commences  its  coarse  on  the  day  of  the  debtor's 
default  in  payment  of  the  last  instalment  that  is  covered  by  the  suit. 

Edwards  vs.  White,  34  Ann.  989,  affirmed. 

APPEAL  from   the   Seventeenth    District  Court,  Parish   of  East 
Baton  Rouge.     Burgees,  J. 


F.  L,  Bicluirdson  for  Plaintiffs  and  Appellants. 

C,  I),  Favrot  and  K,  A.  Orofts  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  This  suit  is  prosecuted  by  the  widow  and  heirs  of 
William  S.  Pike  against  the  heirs  of  Joseph  C.  Charrotte  and  wife,  for 
the  resolution  of  a  sale  of  one  undivided  half  iuteredt  in  the  Myr- 
tle Grove  plantation,  made  by  W.  S.  Pike  to  Joseph  C.  Charrotte,  on 
the  28th  of  February,  1871,  for  the  price  of  $15,000,  solely  upon  credit, 
payable  in  seven  annual  instalments,  for  which  the  purchaser  executed 
his  several  notes  and  secured  their  payment  by  mortgage. 
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The  act  of  sale  and  mortgage  was  duly  registered  in  the  book  of 
conveyances  and  mortgages. 

Suit  was  commenced  January  11,  1884.  Prior  to  tliat  date  plaiiititfR 
remitted  and  surrendered  to  the  tutor  of  tlie  minor  iieirs  of  J.  C.  Cliar- 
rotte  and  wife,  the  two  notes  first  maturing  on  February  28,  1872  and 
1873.  The  remainder  of  them  were  annexed  to  their  petition,  to  evi- 
dence the  non-payment  of  the  puroliase  price,  and  therefor  demand 
was  made  for  the  resolution  of  the  sale. 

The  only  defense  is  predicated  upon  a  plea  of  ten  years'  prescription. 

I. 

During  the  pendency  of  the  suit  in  the  lower  court,  certain  judicial 
mortgage  creditors  of  J.  C.  Charrotte  intervened  and  resisted  tho  res- 
olution of  the  sale  as  being  to  their  prejudice.  They  aver  that  there 
has  been  no  administration  of  the  debtor's  estat^e,  and  no  jiulginont 
can  be  rendered  against  the  minor  heirs,  who  have  no  other  represent- 
ative than  a  tutor. 

From  an  adverse  judgment  interveuors  appealed  to  the  Circuit 
Court,  and  it  was  affirmed. 

The  defendants  bring  their  appeal  here,  and  in  argument  counsel 
make  like  resistance. 

It  cannot  be  of  avail  to  them.  The  decree  of  the  Circuit  Court 
forms  res  adjudicata  as  to  the  only  creditors  known  other  than  plain- 
tiffs; and  defendants  must  rely  upon  their  plea  of  prescription. 

II. 

There  is  no  question  of  the  capacity  of  the  plaintiffs  to  maintain 
such  an  action,  nor  of  the  capacity  of  defendants  to  stand  in  judg- 
ment. All  of  the  heirs  of  Pike  are  plaintiffs,  and  all  of  the  heirs  of 
Charrotte  are  defendants.    38  Ann.  583,  Heirs  of  Castle  vs.  Floyd. 

III. 

The  plea  of  prescription  is  urged  upon  the  tbeory  announced  in  the 
majority  opinion  of  the  Court  in  George  vs.  Knox,  23  Ann.  ^554. 

But  in  the  case  of  Edwards  vs.  White,  34  Ann.  990,  this  Court  main- 
tained as  correct  the  views  expressed  in  the  dissenting  opinion  of  Mr. 
Justice  Wyly.  In  that  case  the  Court  say :  **  We  must  regard  the 
present  action  as  arising  from  and  based  exclusively  on  the  breach  of 
condition  resulting  from  default  in  payment  of  the  last  instalment, 
and  only  prescribed  by  ten  years  from  that  date,  which  had  not  ex- 
pired when  this  suit  was  brought." 

Applying  the  doctrine  thereiu  announced  to  this  case,  and  it  neces- 
sarily results  that  plaintiff's  action  was  not  prescribed.    The  suit  was 
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filed  and  service  made  on  the  defendants  within  ten  years  after  thi- 
Miatnrity  of  the  third  note  of  tlie  series,  on  the  28th  of  February,  1874. 

Tlie  evidence  fully  establishes  the  remission  and  surrender  of  the 
two  notes  maturing  on  the  28th  of  February,  1872  and  1873. 

IV. 

Question  is  made  in  regard  to  the  validity  of  the  i-emissiou  of  the 
first  two  notes,  because  same  was  made  to  the  tutor  of  the  minors. 

The  Code  recognizes  voluntary  remission  as  a  mode  of  extinguishing 
an  obligation.     R.  C.  C.  2130. 

The  remission  of  a  debt  is  tacit  when  the  creditor  voluntarily  sur- 
renders to  his  debtor  the  title  which  establishes  the  obligation.  R.  C. 
C.  2199. 

"  The  release  or  remission  of  a  debt  is  presumed  always  to  have  been 
accepted  by  the  debtor,  and  it  cannot  he  revoked  by  the  creditor.^  R.  C. 
C.  2201. 

In  Halstead  vs.  Noble,  1  Ann.  194,  the  Court  said  :  **  Tiie  gratuitous 
remission  of  a  debt  is  as  valid  as  a  release  for  a  valuable  consideration, 
and  may  be  expressed  or  implied. ^^ 

In  Lee  vs.  Ferguson,  5  Ann.  532,  it  was  said  ;  **  The  acceptance  of 
a  release  of  a  debt  is  by  law  presumed." 

There  was  no  other  legal  representative  of  the  deceased  than  the 
tutor,  at  the  time  the  reuiission  and  surrender  of  the  two  notes  was 
made  to  him.  While  we  do  not  express  any  opinion  as  to  whether 
such  a  remission  could  have  been  legally  made  to  an  administrator,  we 
consider  a  remission  made  to  the  tutor  as  valid  and  effective. 

Judgment  aflirmed. 


I  39    8031 
I  47    lOO' 

^  ?gl  No.  9780. 

15L^^  C.  A.  A.  PiRONi  vs.  Julia  Riley,  Wife  oi    E.  J.  DeHart, 

39  ^^\ 
\\   %^\      '^"  'action  (the  object  of  which  is  the  uallitj'  of  certain  iudioial  proceedings  had  in  a  sdc- 

^ cession,  and  the  payment  of  a  legacy),  when  allotted  to  a  division  of  the  Diatrict  Coart 

fui-  the  parish  of  Orleans,  other  than  that  to  which  the  sacoesaion  proceedings  had  been 
previously  allotted— can  be  properly  transferred  from  the  former  to  the  latter,  on  ei  • 
ceptione  of  defendant.  The  judge  of  the  division  to  which  the  case  was  allotted  has  no 
aathority  to  dismiss  the  suit,  simply  because  it  was  improperly  allotted  to  his  division. 
Such  action  is  not  necessarily  divisible,  its  purpose  being  the  payment  of  a  legacy  ont  of 
the  assets  of  a  solv<*nt  succession,  though  the  proceedings  attacked  show  it  to  be  insol. 
vent. 
A.t  a  rale,  a  uiii vernal  heir  or  legatee,  who  accepts  nnconditionally  a  succession  which  he 
inherits,  is  bound  personally  for  the  debts  thereof;  but,  not  for  the  special  legacies,  the 
discharge  of  which  is  restricted  to  the  reHdue  of  the  estate. 
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The  suit  for  the  nnllity  1b  the  foondation  for  the  payment  of  the  legaey. 

The  Jodge  of  the  diviaion  to  which  such  snit  is  transferred  cannot  maintain  jnrisdicxioii 
over  the  demand  in  nnllity  and  relegate  tliat  for  the  payment  of  the  legacy  to  the  diviM- 
ion  whence  the  suit  came ;  the  less  so,  when  the  plaintiff  aciiaieaces  in  the  transfer  and 
invokes  the  jarisdiction  of  the  court,  in  the  last  diviaion,  for  a  determination  of  the 
meritt. 

The  jurisdiction  of  a  court,  competent,  ration*  mnUrifp,  represented  by  divisions,  may  be 
assented  to,  in  any  division  before  which  the  cause  or  matter  may  be  pending.  Each 
division  exercises  all  the  powers  of  the  court  it  represente. 

Nowhere  does  the  Constitution  forbid  the  trial,  without  previous  allottment,  of  cases  by 
the  judge  of  a  division  of  the  Civil  District  Court  for  the  pariah  of  Orleans,  where  the 
parties  do  not  object  or  assent  to  such  trial . 

An  action  for  the  nullity  of  succession  proceedings  and  for  the  payment  of  a  legacy  invulvi'S 
demands  intimately  connected  and  blended.  It  is  properly  brought  against  the  dii!y 
recognized  universal  legatee  aioiie,  when  the  execator  is  dead ;  where  there  Ih  none ; 
where  there  is  no  need  of  appointing  one,  and  when  the  executor  would  have  no  inter- 
est in  maintaining  the  proceeding  attacked.  The  judgment  to  be  rendered  will  bind  nil 
parties  and  constitute  r«a  judicata. 

The  executor  is  not  a  necessary  defendant.  The  universal  legatee  duly  recognised,  being 
the  only  one  concerned  in  upholding  the  proceedings  levelled  against,  is  proi»cr]y  made 
the  sole  defendant. 

APPEAL  from  the  Civil  District  Court  for  tlie  Parish  of  OrlcaDS. 
Monroe,  J. 


Charles  F.  Claiborne,  for  Phiintiff  and  Appellant. 

G.  I>Hplantier  and  W,  Handlpi,  for  Defendant  and  Appellee. 


The  opinion  of  th^  Court  was  delivered  l>v 

Bermudez,  C.  J.  This  is  a  snit  by  a  special  legatee  against  an  uni- 
versal legatee,  for  the  payment  of  her  legacy. 

The  suit  was  allotted  to  Division  K  of  the  Civil  District  Court  for 
the  city  of  New  Orleans.  Exceptions  were  filed  to  the  ejffect  that,  in- 
asmuch as  the  action  assailed  the  validity  of  certain  proceedings  in 
the  mortuaria,  Division  E  had  no  jurisdiction  and  that  the  case  had  to 
be  allotted  to  the  Division  to  which  the  succession  proceedings  had 
been  allotted. 

It  appearing  that  the  mortuaria  had  been  allotted  to  Division  C,  and, 
considering  the  exceptions  to  be  well  founded,  the  judge  of  Division 
E  referred  the  case  to  Division  C,  without  going  through  the  ceremony 
of  a  formal  allottment.    The  record  was  accordingly  transmitted. 

The  defendant  there  pleaded  that  the  order  of  transfer  was  uncon- 
stitutional and  that,  under  article  130  of  the  Constitution,  the  judge 
of  Division  E  could  only  dismiss  and  not  transfer  the  snit. 

The  judge  of  Division  C  considered  that  the  suit  involved  two  ob- 
jects: The  payment  of  the  legacy  and  the  nullity  of  the  proceedings 
attacked. 
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He  therefore  retained  jurisdiction  over  the  suit  to  annul,  but  referred 
back  to  Division  E,  the  action  for  the  recovery  of  the  legacy. 

Passing  upon  the  merits  of  the  controversy,  as  presented  by  the 
pleadings,  tlie  judge  further  decided  that,  for  want  of  proper  parties 
he  could  not  determine  of  the  validity  of  the  m4)rtuaria  proceedings 
asisailed,  and  so  dismissed  the  suit. 

The  plaintiff  appeals  from  the  adverse  rulings,  referring  back  the 
money  demand  to  Division  E  and  dismissing  the  suit  for  want  of  ne- 
cessary parties. 

I. 

It  is  unnecessary  to  determine  whetlier  the  case  ought  or  not  to  have 
been  allotted  when  brought,  or  if  it  was  then  properly  allotted. 

Neither  is  it  useful  to  decide  whether  the  case  thus  allotted  was 
properly  referred  to  Division  C,  to  which  the  nwrtuaria  had  been  al- 
lotted. 

The  plaintiff  submitted  voluntarily  both  to  the  allotment  to  Division 
E  and  to  the  reference  of  the  case  to  Division  C. 

The  objections  of  the  defendant  to  a  trial  of  the  case  by  Division  E 
having  been  sustained,  he  had  no  ground  to  complain  when  the  case 
was  referred  to  Division  C.  His  object  was  to  have  the  case  tiied  and 
decided  b^-  the  judge  of  another  division,  and  that  object  he  accom- 
plished by  the  reference  made  of  it  to  Division  C. 

He  claims,  however,  that  the  judge  of  Division  E  ought  not  to  have 
referred  the  case  to  Division  C ;  that  he  ought  to  have  disminsed  the 
suit. 

Why  dismiss  the  suitf  The  Civil  District  Court  had  jurisdiction 
over  the  suit  brought  to  recover  an  amount  exceeding  by  far  the  lower 
limit  of  its  jurisdiction.  Wlien  the  suit  was  instituted  before  that 
court,  it  was  therefore  brought  before  a  court  competent  to  hear  and 
determine  it. 

It  is  true  that,  for  the  pnrpos*^  (»f  exercising  its  powers,  that  court  is 
represented  by  five  divisions,  each  presided  over  by  one  judge,  and 
that  each  division  can  wield  and  apply  all  the  powers  of  the  court  in 
cases  before  it;  but  not  one  of  those  divisions  has  a  right  to  dismiss  a 
suit  of  which  the  court  has  undoubted  jurisdiction,  merely  because  it 
was  allotted  irregularly  to  that  division  instead  of  going  to  the  division 
to  which  it  properly  belongs. 

As  the  moriuaria  proceedings  had  previously  been  allotte<l  to  Divi- 
sion (',  and  as  the  present  action  was  an  outgrowth  of  tliose  proceed- 
ings, or  are  necessarily  connected  therewith,  it  was  eminently  proper 
for  the  judge  of  Division  E  to  refer  it  to  Division  C. 
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The  law  does  not  require  vain  thiug8.  Had  the  suit  been  dismissed, 
that  would  have  required  of  plaintiff  to  pay  costs  not  legally  due  then, 
and  to  have  brought  a  new  suit,  which  would  have  had  again  to  be 
allotted,  and  non  comtat  that  then  it  would  have  gone  to  Division  C, 
to  which  it  properly  belonged.  It  might  have  gone  to  another  div- 
ision. 

It  woald  have  beeu  imposing  on  plaintiff  an  unauthorized  hardship, 
and  it  was  therefore  the  duty  of  the  judge  of  Division  E  to  have 
transferred  the  case  to  Division  C,  as  he  did. 

What  occasion  has  the  defendant  t4>  complain  of  the  transfer  as 
madef 

Nowhere  does  the  Constitution  say  that  no  division  of  the  Civil  Dis- 
trict Court  for  the  Parish  of  Orleans  shall  hear  and  determine  a  case, 
not  regularly  allowed  to  it,  when  parties  make  no  objection  or  consent. 

With  a  view  to  correct  previous  abuses,  the  Constitution  wisely  pro- 
vides for  the  allotment  of  cases  before  that  court,  and  this  Court,  after 
mature  consideration  of  the  spirit  and  letter  of  the  provision,  has  held 
that  it  is  not  mandatory  but  merely  directory.  Therefore,  in  the  absence 
of  objection  for  want  of  an  allotment,  the  parties  are  viewed  as  assent- 
ing to  the  jnrisdiction  as  though  the  allotment  had  been  made  and  the 
division  is  authorized  to  exercise  over  the  controversy  all  the  powers 
of  the  court  itself.     Ruisson's  case,  33  Ann.  1425. 

The  Constitution,  however,  provides  and  has  been  construed  as 
meaning  differently  in  criminal  matters.     Adott^^s  case,  34  Ann.  p.  1. 

Hence  we  conclude  that,  as  the  plaintiff  voluntarily  executed  th(\ 
order  of  transfer  from  one  division  to  another,  rendered  in  exceptions 
of  defendant,  aod  has  invoked  the  jurisdiction  of  the  division  to  which 
the  case  had  been  transferred — she  (plaintiff)  has  exercised  a  right  of 
waiver  if  the  transfer  was  objectionable,  and  that  the  defendant  cannot 
complain. 

The  judgment  to  be  rendered  will  bind  alike  all  the  parties  to  this 
snit  and  so  constitute  ret  adjudicata» 

IT. 

The  next  question  to  b«  considered,  is  whether  the  judge  of  Division 
C  had  a  right  to  divide  the  suit,  to  retain  jnrisdiction  over  part  and  to 
r«fer  back  the  other  part  to  Division  E. 

Further,  whether  he  properly  dismissed  the  suit  for  want  of  neces- 
sary parties. 

(a)     The  petition  is  lengthly,  not  uselessly  so  however. 

90 
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The  object  of  the  salt  was  the  recovery  of  a  special  legacy  from  a 
universal  legatee,  duly  recognized. 

To  recover  in  such  case,  the  law  requires  that  the  legatee  be  re- 
stricted in  the  satisfaction  of  the  judgment  which  he  may  recover  to 
the  succession  assets — and  does  not  permit  satisfaction  out  of  the  prop- 
erty of  the  heir,  testamentary  or  legal.  That  heir,  by  accepting  the 
succession  makes  himself  liable,  personally,  only  for  the  debts,  but  not 
for  the  legacies  which  must  be  discharged  out  of  the  snccessiou  prop- 
erty. R.  C.  C.  1013.  In  such  a  case,  the  heir  may  relieve  himself  by 
abandoning  to  the  legatee  what  remains  after  payment  of  the  debts. 
R.  C.  C.  1465,  1511,  1512,  1634,  1635. 

It  therefore  became  necessary  for  the  plaintiff  to  allege  that,  after 
payment  of  the  debts,  there  remained  succession  property,  of  whatever 
nature,  out  of  which  her  legacy  could  be  satisfied.  As,  from  an  in- 
spection of  the  moriuaria  proceedings,  it  would  appear  that  the  succes- 
sion was  absorbed  by  the  debts,  and  was  therefore  insolvent  and,  as 
the  plaintiff  considered  that  those  proceedings  had  been  fraudulently 
combined  by  the  executor  and  the  universal  legatee,  for  the  very  pur- 
pose of  showing  a  state  of  insolvency  and  thus  defeating,  if  possible, 
the  payment  of  the  legacy — she  charged  with  precision  the  reasons 
for  which  those  proceedings,  as  far  as  they  injuriously  affected  her, 
should  be  annulled  and  revoked. 

The  allegations  and  charges  made  to  that  end  were  proper  to  put  the 
defendant  on  her  guard  and  to  enable  her  to  prepare  her  defense. 
They  constitute  a  proper  foundation  for  the  recovery  of  the  legacy. 

They  were  conclusive  to  the  end  in  view  and  did  not  constitute  a 
distinct  and  separate  suit. 

The  two  demands,  for  the  nullity  of  the  snccessiou  proceedings  at- 
tacked and  for  the  payment  of  the  legacy,  were  the  one,  the  foundation 
of  the  other  and  theiefore  so  intimately  blended  that  they  well  could 
be  set  forth  and  conduct^ed  pari  passu. 

This  is  so  true  that,  unless  the  proceedings  assailed  are  set  aside, 
the  plaintiff  cannot  recover  the  legacy  from  the  defendant,  as  it  can  be 
discharged  only  out  of  the  residue  of  the  succession.  The  existence 
of  such  residue,  actual  or  constructive,  is  an  essential  condition  prece- 
dent for  satisfaction  of  the  legacy. 

Ruling  as  we  do,  we  do  not  wish  to  be  understood  as  saying  that  an 
heir,  or  a  universal  legatee,  w!io  accepts  unconditionally  the  inherited 
estate,  may  or  may  not  be  held  liable  for  the  payment  of  a  special 
legacy,  in  a  proper  case. 

We  simply  hold  that  the  plaintiff  has  brought  but  one  suit,  which 
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was  in  character  and  obrject,  as  framed,  indivisible  and  that  there  is 
error,  in  the  transfer  to  another  division  of  the  money  demand. 

(6)  It  remains  now  to  be  considered  whether  the  case  was  properly 
dismissed  for  want  of  proper  parties. 

The  salt  is  brought  against  the  universal  legatee  duly  recognized 
though  not  put  in  possession  by  a  formal  decree. 

The  proceedings  levelled  against,  were  conducted  by  the  executor 
appointed  by  the  will,  who  died  long  before  the  institution  of  the  suit, 
bat  after  he  had  completely  administered  upon  the  succession  entrusted 
to  him,  though  he  was  never  regularly  discharged  from  his  functions 
by  the  court. 

The  will  had  given  him  the  usufruct  of  tlie  succession  during  life, 
and  that  usufruct,  whether  nominal  or  valuable,  determined  at  his 
death. 

When  he  departed  from  this  world,  there  was  nothing  apparently  to 
be  further  administered  upon,  which  would  have  justified  the  appoint- 
ment of  a  dative  executor.  The  succession  property  had  been  sold 
aod  abjudicated  to  the  universal  legatee  who  had  accepted  the  suces- 
sion  unconditionally. 

It  is  a  wise  rule  that,  in  suits  for  the  nullity  of  judgments,  all  who 
are  interested  in  maintaining  the  judgment  attacked  ought  to  be  made 
parties;  but  we  fail  to  perceive  how  the  rule  can  be  invoked  in  a  case 
in  which  the  only  party  concerned  (the  universal  legatee)  in  maintain- 
ing the  proceedings  assailed,  lias  been  made  defendant.  We  are  pow- 
erless to  discover  what  interest  the  deceased  executor  or  his  succession 
has  in  maintaining  proceedings  carried  on  by  him. 

It  would  have  been  an  idle  work  to  undertake  to  have  a  dative  ex- 
ecutor appointed  when  none  was  necessary,  when  an  inventory  of  the 
succession  would  have  disclosed  no  property  whatever  on  which  to  ad- 
minister, and  when  there  would  have  been  no  foundation  on  which  to 
base  the  amount  of  the  bond  to  be  given  and  required  by  law. 

We  are  at  a  loss  to  discern  what  benefit  can  be  derived  or  injury 
sustained  by  the  universal  legatee  in  finding  that  she  is  the  only  es- 
sential party,  and  that  therefore  no  other  needed  be  made. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed  from 
be  annulled  and  reversed. 

It  is  ftuthei  ordered  and  decreed  that  Division  C  of  the  Civil*  Dis- 
trict Court  retain  jurisdiction  over  the  demand  for  the  payment  of  the 
legacy  transferred  to  Division  E  of  said  court;  that  this  case  be  rein- 
stated; that  the  exception  of  want  of  proper  parties  be  overruled; 
that  the  defendant  do  now  answer  to  the  merits,  and  that  the  case  be 
further  proceeded  with  according  to  law,  the  defendant  to  pay  costs  of 
appeal. 
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Xo.  9907. 
SuCCKflSION   OP  TfiRENCE   ChALEU. 

When  tvro  beneficiary  heirs  are  conteAtantH  for  the  aclniiniatratorship  of  the  anoeator's  auc- 
ceasioD,  in  the  choice  of  the  admin iatrator  a  large  discretion  ia  vaated  in  the  Judge  who 
makes  the  appointment  and.  tinleaa  manifeatly  wrong,  hia  conclusion  will  not  be  dia- 
turbed. 

(Tuder  art.  1043.  he  must  select  the  "  most  solid." 

Todeteiiuine  this  qneation  of  "solidity,"  the  judge  should  look  to  the  business  capacity, 
experience,  property  and  integrity  of  the  respective  applicants. 

If  the  sncceasion  is  insolvent  or  its  solvency  qnestionable.  to  the  heir  who  is  a  creditor,  the 
preference  should  be  given— other  things  being  equal— to  the  one  who  is  the  debtor. 

As  a  general  rule,  the  Judge  should  be  guided  to  soiue  extent  in  making  his  appointmant  by 
the  preferences  of  the  other  heirs  and  creditors. 

Where  an  inventory  has  been  taken  under  an  order  of  the  court,  and  it  is  filed  therein,  there 
is  no  warrant  for  the  clerk  on  an  ex  parte  application  of  one  of  the  heirs  t4>  order  tlie 
taking  of  another  inventory. 

1'he  inventory  first  taken  and  filed  was  properly  recognised  in  the  true  inventory  of  the  sac- 
cession  ■ 

APPEAL  from  the  Eleventh  District  Court,  Parifth  of  Natchitoehen. 
Pm-8on,  J. 

Jack  dt  Dismukes  and  J,  E.  Breda  for  the  Appellant. 
Scarborough  dc  Carver  for  the  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  only  questions  presented  in  this  case  relate  to  the 
administratorship  of  the  succession  cind  the  proper  inventory  of  the 
same,  there  having  beeu  two  inventories  made. 

Chaler  died  on  the  I6tli  of  July,  1886,  intestate.  Mrs.  Grimmer,  a 
daughter  of  the  deceased,  joined  by  her  husband,  on  the  24th  of  same 
month  applied  to  be  appointed  administratrix  of  the  succession.  This 
application  was  opposed  by  Mrs.  Lattier,  a  widow  and  another  daugh- 
ter of  the  deceased. 

The  first  inventory  taken  showed  the  value  of  the  succession  to  be 
$29,071.76.  The  one  subsequently  made  on  the  application  of  Mrs. 
Grimmer  amounted  to  $15,726.95. 

The  judge  a  quo,  after  hearing  quite  a  number  of  witnesses  touching 
the  respective  qualifications  and  claims  of  the  two  applicants  for  the 
administratorship,  and  weighing  the  testimony,  sustained  the  opposi- 
tion of  Mrs.  Lattier  and  appointed  her  administratrix.  He  also  recog- 
nized by  his  judgment  the  first  inventory  in  dat^i  as  the  inventory  of 
the  succession. 

We  have  reviewed  with  the  closest  attention  the  evidence  in   the 
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record,  and  considered  and  weighed  with  care  the  few  legal  provisions 
of  law  bearing  ou  the  subject,  and  we  cannot  say  that  the  judge  erred 
in  hi8  conclusion. 

The  main  provision  of  law  governing  contests  for  the  administrator- 
ship between  beneficiary  heirs,  as  in  the  present  case,  is  Article  1043, 
C,  ('.,  which  reads  as  follows : 

*'  If  there  be  two  or  more  beneficiary  heirs  of  age,  and  present  in 
this  State,  the  judge  shall  select  one  or  two,  whom  he  shall  consider 
the  most  solid,  for  the  administration  of  the  succession." 

This  article  leaves  the  two  questions,  whether  he  shall  appoint  one 
or  two  of  the  heirs,  and  as  t^)  the  solidity  of  the  applicants,  largely  to 
the  discretion  of  the  judge. 

The  judge  in  determining  this  question  of  solidity  should  look  to 
the  business  capacity,  experience,  property,  integrity  and  everything 
else  that  goes  to  make  up  the  personal  fitness  for  the  appointment  of 
the  respective  parties. 

Mrs.  Lattier  is  the  oldest  child  of  the  decedent,  who  lived  to  an  ad- 
vanced age,  and  who  for  the  last  eighteen  years  of  his  life  was  an  in- 
valid, confined  to  his  house  during  thi^  time.  Mrs.  Lattier  lived  with 
her  father  and  administered  t4i  Iiik  wants  and  necessities,  and  in  some 
measure  assisted  him  in  his  illness,  and  to  some  extent  became  ac- 
i)uainted  with  the  C4>ndition  of  his  affairs.  She  is  described  by  <)ome 
of  the  witnesses  as  possessing  fair  business  ca]>acities.  Besides,  left  a 
widow  with  an  infant  son,  whom  she  reared  with  care  and  had  him 
well  educated.  She  had  some  property  of  her  own,  which  she  had 
administered  successfully.  She  still  owns  property  and  is  solvent, 
and  claims  to  be  a  creditor  of  ]wv  father  for  $1000,  an  amount  coming 
to  her  from  her  mother's  estate.  She  seems  to  be  the  choice  for  the 
appointment  of  a  majority  of  the  heirs  and  the  creditors.  Mrs!  Grim- 
mer is  not  shown  to  be  superior  in  her  qualifications  for  the  office  in 
any  respect  to  Mrs.  Lattier,  if  her  equal ;  but  it  is  urged  that  the 
assiatance  and  co-operation  of  her  husband  as  co-administrator  would 
l>e  greatly  to  the  advantage  of  the  succession,  and  fairly  entitle  the 
.wife  and  husband  to  a  preference  over  Mrs.  Lattier.  We  are  not  con- 
vinced of  this.  The  evidence  satisfies  us  that  Mr.  Grimmer  is  a  man 
of  intelligence  and  some  business  experience,  but  the  manner  in  which 
.heis.shown  to  have  conducted  his  own  affairs  does  not  afford  the 
strongest  guarantee  that  his  administration  of  the  succession  would  be 
superior  to  that  of  Mrs.  Lattier.  It  appears,  too,  that  Grimmer  is  in- 
debted to  the  succession,  while  we  believe  that  Mrs.  Lattier  is  a  cred- 
itor.    This  circumstance,  it  is  urged,  is  a  matter  of  no  significance 
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wbaterer,  since  the  cooteRt  is  solelj  between  the  heirs,  and  the  8a«- 
ccession  is  solvent.  But,  from  the  connsers  standpoint  and  that  of  bis 
client,  the  succession  is  not  solvent,  but  is  clearly  insolvent,  since  the 
inventory  made  on  Mrs.  Grimmer^s  application  amounts  to  1 15 ,000, 
while  the  claim  of  one  creditor  alone  exceeds  ^17^000. 

The.  true  inventoiy  of  the  succession  is  the  one  first  taken  and  filed. 
The  other  was  made  under  an  ex  parte  order  of  the  clerk,  and  was 
without  any  warrant  of  law. 

We  think  the  judgment  of  the  lower  conrt  has  done  full  justice 
between  the  parties,  and  it  is,  therefore,  affirmed. 


No.  9909. 
Mbirs  op  Gee  vs.  G.  W.  Thompson.-  -On  Third  Oppositions. 

Th«  Sapreme  Coart  has  no  jarisdictlon  over  a  controversy  for  the  distrib|tion  of  the  pio- 
eeeds  of  a  Jadioial  sale  made  to  satisfy  a  Jadgmenc  creditor,  where  the  claim  oi  the 
latter  does  not  exceed  tSOOO,  the  amonnt  of  the  sale  is  less  than  that  sam  and  the  aggre- 
gate of  the  Sams  claimed  by  the  third  opponents  is  inferior  to  the  proceeds  of  sale. 

Consent  cannot  confer  Jnrisdiction  ratunu  materug. 

APPEAL  from  the  Eleventh  District  Court,  Parish  of  Natchitoehes. 
Pierson,  J. 

Jaek  d  Dismukea  for  Plaintiffs  and  Appellants. 
Scarborough  dt  Carver  for  Intervenors  and  Appellees. 


On  Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 

Bbrmudez,  C.  J.  The  heirs  of  Gee  move  to  dismiss  this  appeal, 
on  the  ground  that  the  amount  in  dispute,  or  the  fund  to  be  distributed 
does  not  exceed  $2000. 

As  judgment  creditors  of  Thompson  for  $1800,  they  seized  property 
of  his,  which,  when  sold;  realized  $1925.27,  out  of  which  some  $325 
were  paid  to  laborers  who  had  recovered  judgment  in  another  case, 
which  is  not  before  the  Court. 

Three  of  Thompson's  creditors  have  filed  third  oppositions  for  pay- 
ment, by  preference,  of  sums  aggregating  $1253.83. 

Counsel  for  the  third  opponents  who  are  appellants,  contend  that 
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althoagli  it  be  true  that  tbe  cotton  seized,  realized  the  stated  sam 
$1925.27,  stiU,  as  that  circumstance  only  appears  from  accounts  of  sale 
filed  after  judgment  and  appeal,  it  ought  not  to  be  a  factor  in  tbe  mat- 
ter, becansej  by  agreement,  the  cotton  was  estimated  at  $35  per  bale, 
making  $2275,  as  the  basis  for  trial  and  distribution. 

If  this  were  so,  it  would  be  no  answer  to  the  charge  that  the  fund 
to  be  distributed  does  not  exceed  $2000  and  that  this  Court  has  no 
jurisdiction  over  it. 

It  is  H  well  settled  rule  of  practice  that,  where  the  matter  in  dispute 
d4>es  not  appear  from  the  pleadings  or  evidence  to  exceed  $2000,  proof 
of  some  kind,  even  an  affidavit  may  be  offered,  either  before  or  after 
appeal,  to  show  the  fact. 

There  is  no  reason  why  a  similar  practice  should  not  likewiee  pre- 
vail, to  show  that  the  property  seized^  though  valued,  during  the  trial, 
at  more  than  $2000,  has  subsequently,  when  sold,  realized  less  than 
that  amount. 

The  fact  of  the  sale  and  of  the  sum  realized  thereby,  which  consti- 
tutes the  fund  to  be  distributed,  may  be  shown  by  like  proof  and  affi- 
davit. 

In  the  present  instance,  it  appears  not  only  by  the  accounts  of  sale, 
but  also  by  affidavit  and  by  what  is  stronger  an <i  conclusive,  by  the  ad- 
mission of  the  appellants  themselves,  that  the  proceeds  of  sale  amount 
to  some  $1600  only,  which  is  the  fund  to  be  distributed. 

The  agreement,  to  which  appellants  refer,  was  made,  in  the  course 
uf  tbe  trial  of  another  case,  not  before  the  Court  now,  to  authorize  the 
sheriff  to  settle  with  hands  in  accordance  with  the  decree  to  be  ren- 
dered in  that  case  and  to  direct  payment  pro  rata  with  the  amount 
realized,  whether  the  cotton  brought  more  or  less  than  $35  a  bale. 

Even  if  made  in  this  case,  on  the  trial  of  the  oppositions  of  the  ap- 
pellants, it  could  prove  of  no  relief  to  them,  so  far  as  the  jurisdiction 
uf  this  Court  is  concerned. 

Conventions  of  parties,  wliatever  they  be,  cannot  vest  this  Court 
with  jurisdiction  over  a  controverfty,  when,  under  the  facts,  the  Con- 
9t;itation  says  it  shall  have  none  ratione  materia!. 

As  from  no  standpoint,  can  this  Court  render  a  judgment  affecting 
a  fund  exceeding  $2000,  it  is  manifest  that  it  has  no  jurisdiction  over 
the  controversy. 

Appeal  dismissed. 

Watkins,  J.  recused. 
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39      3T2I  No.  9908. 

fl22     1043] 

Theodore  Wunstkl,  Ti:tor,  kt  al.  vs.  Joseph  and  Christophek 

Landry  et  al. 

▲a  action  by  one  heir  against  his  oo<heirs  of  a  common  anceator,  to  declare  Uie  ■imolation 
of  a  tranafer  made  by  the  anceator  to  two  of  said  heirs  of  immoTable  property,  to  brtag 
said  immoTable  into  the  sncoesaion  of  said  ancestor,  and  for  a  decree  of  partition  thereof 
amongst  all  the  heirs,  partakes  of  the  nature  of  a  proceeding  in  rem  in  each  manner  as 
to  aathorlse  the  bringing  in  of  a  uon-resident  heir  by  appoimant  of  a  aarriea  on  a 
curator  ad  hoc. 

APPEAL  from  the  Twenty-third  District  Court,  Pariah  of  IberviUe. 
Talbot,  J. 

Alex.  Hebert  and  Cha$,  P.  Moore  for  Plaintifts  and  Appellants. 
David  li.  Barrow  and  Samuel  Matthews  for  Defendants  and  Appelleei 


The  opinion  of  the  Court  was  delivered  by 

Fennbr,  J.  This  is  an  action  brought  by  one  heir  against  her  co- 
heirs of  common  ancestors,  praying  tlie  following  relief,  viz: 

1.  To  declare  the  simulation  of  a  sale  of  certain  immovable  prop- 
erty miide  by  the  common  ancestors  to  two  of  the  heir^  and  to  have 
said  property  decreed  to  belong  to  the  successions  of  said  ancestors. 

2.  To  have  the  two  heirs,  who  were  the  alleged  simulated  vendees, 
pay  into  the  mass  of  said  successions  the  amount  of  the  revenues  col- 
lected by  them  during  their  possessions. 

3.  F01'  a  decree  of  partition  of  the  aforesaid  property  and  funds 
amongst  all  the  heirs. 

One  of  the  heirs,  Christopher  Stephen  Orcutt,  being  a  resident  of  the 
State  of  Illinois,  a  curator  ad  hoc  was  appointed  to  represent  him,  who 
filed  a  peremptory  exception  to  the  effect  that  said  absentee  could  not 
validly  be  brought  into  court  as  a  party  to  such  an  action  by  service  on 
a  curator  ad  hoc. 

From  a  judgment  sustaining  the  exception  and  dismissing  the  suit 
as  to  said  absentee,  the  present  appeal  is  taken. 

We  think  there  was  error  in  this  judgment. 

The  invalidity  of  substituted  service  through  a  curator  ad  hoc  as  a 
means  of  bringing  an  absentee  into  court  when  uot  attended  by  direct 
process  against  his  property  in  the  State,  is  restricted  to  merely  p«*r- 
sonal  actions,  and  does  uot  extend  to  proceedings  *^  partaking  of  the 
character  of  proceedings  in  rem,^^ 

By  this  is  meant,  not  a  proceeding  which  is  strictly  and  technically  a 
proceeding  in  rem,  but  one  partaking  of  that  character. 
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The  Supreme  Court  of  the  United  States,  in  the  leadiug  caoe  on  this 
question,  has  drawn  the  distinction  very  clearl3\  thus:  *^It  is  true 
that,  in  a  strict  sense,  a  proceeding  in  rem  is  one  taken  directly  against 
property,  and  has  for  its  object  the  disposition  of  the  property,  with- 
out reference  to  the  title  of  individual  claimants }  but  in  a  larger  and 
more  general  sense,  the  terms  are  applied  to  actions  between  parties, 
where  the  direct  object  is  to  reach  and  dispose  of  property  owned  by 
them,  or  of  some  interest  therein.  Such  are  cases  instituted  to  parti- 
tion real  estate,  foreclose  a  mortgage  or  enforce  a  lien.  So  far  as  they 
aifect  property  in  the  State,  they  are  substantially  proceedings  in  rem 
in  the  broader  sense  which  we  have  mentioned.^'  Pennoyer  vs.  Neff, 
95  U.  S.  734 ;  Ice  Co.  vs.  Loughlin,  35  Ann.  1184. 

In  a  more  recent  case  we  have  held  that  a  suit  for  dissolution  ot  a 
sale  of  an  immovable  and  for  possession  thereof  partakes  of  the  nature 
of  a  proceeding  in  rem  in  this  sense,  and  that  non-resident  defendants 
may  be  cited  through  a  curator  od  hoe,   McRenzie  vs.  Bacon ,  38  Ann .  764. 

It  is  very  clear  from  our  preliminary  statement  of  the  issues,  that  this 
case  falls  within  the  principles  above  stated,  except  possibly  as  to  the 
demand  for  revenues,  as  to  which  we  need  express  no  opinion,  because 
the  absentee  herein  is  not  one  of  the  heiis  against  whom  the  revenues 
are  claimed,  and  has  no  interest  therein  except  as  a  beneficiary. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  sustaining  the  exception  of  the  curator  ad  hoc  be  avoided 
and  reversed ;  and  it  is  now  ordered  and  decreed  that  said  exception 
be  overruled,  and  that  the  case  be  remanded  to  be  proceeded  with  ac- 
cording to  law. 


No.  9929.  -39~3i3l 

el  14  66l| 

Mb9.  Sarah  E.  Marshall  vs.  H.  B.  Holmus,  Sheriff,  et  al.  I1J5  ^| 

A  jputy  cftst  in  an  action  of  nalllty  of  twenty-toar  jndgments,  in  none  of  which  the  amount 
in  diapnte  exceeds  $3000,  brought  in  one  petition,  cannot  sustain  an  appeal  in  the  Sa- 
preme Court,  although  the  amount  Involvod  In  all  the  Judgments  together  does  exceed 

laooo. 

A  cause  not  appealable  in  amount  to  the  Supreme  Court  for  the  review  of  the  Jodgment 
originally*  rendered  therein  cannot  be  made  appealable  there  to  review  the  Judgment 
rendered  in  an  action  of  nullity  in  the  same  cause. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Madison, 
Deloney,  J. 
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Marshall  vs.  Holmes  ot  al. 


Walton  Farrar,  Wade  B,  Toung  and  J.  O.  Hawkes  for  Plaintiff  and 
Appellant. 

Stone  d:  Mwphy  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

PocH^y  J.  Plaintiff;  owner  of  a  plantation,  was  made  a  co-defend- 
ant with  twenty-four  of  her  tenants,  in  twenty-four  different  salts  in- 
stituted by  D.  Mayer,  for  the  recovery  of  various  sums  of  money  due 
him  by  the  tenants  respectively,  on  account  of  advances  made  to  them 
in  working  animals,  and  general  plantation  supplies,  and  for  the  en- 
forcement against  Mrs.  Marshall  of  an  alleged  obligation  on  her  part 
to  deliver  to  Mayer  a  sufficient  quantity  of  cotton  to  satisfy  the 
amount  due  by  each  of  her  aforesaid  tenants. 

In  one  of  the  suit^,  entitled  D.  Mayer  vs.  William  Talliaferro,  the 
following  agreement  was  entered  into  by  counsel  of  both  parties : 

^*  In  this  case  it  is  agreed  between  plaintiff'  and  defendant,  through 
their  counsel,  that  this  shall  be  test  ca.se  of  all  the  cases  numbered 
from  595  to  618,  inclusive  of  both,  and  the  final  decision  of  this  case 
shall  be  decisive  of  all  the  issues  involved  in  said  cases  of  like  char- 
acter as  those  in  the  case  being  tried,  and  at  the  April  terra  of  the 
District  Court  judgment  by  said  court  shall  be  rendered  upon  the 
issues  as  decided  and  passed  upon  in  this  case  in  the  appellate  court.^^ 

From  a  judgment  against  her  in  the  District  Court,  Mrs.  Marshall 
took  an  appeal  to  the  Court  of  Appeals,  where  the  judgment  was 
amended  in  some  particulars,  and  otherwise  affirmed. 

Whereupon  the  District  Court  entered  a  judgment  in  conformity 
with  the  conclusions  of  the  Court  of  Appeals  in  each  of  the  twenty- 
three  other  suits  embraced  in  the  agreement  of  counsel  hereinbefore 
referred  to.  Mrs.  Marshall  then  had  recourse  to  the  present  suit,  by 
means  of  which  she  seeks  to  ^njoin  the  execution,  and  to  obtain  a 
decree  declaring  the  nullity  of  the  twenty-four  judgments  rendered  as 
above  set  forth. 

She  prosecutes  this  appeal  befoie  us  from  a  judgment  of  the  District 
Court  rejecting  her  demand  and  dismissing  her  action  with  damages 
of  twenty  per  cent  on  the  amount  of  each  of  the  judgments  aforesaid* 

The  point  made  by  appellees^  counsel  to  the  effect  that  tMs  Court 
has  no  jurisdiction  ratione  matericB  is  well  taken,  and  hence  it  must  be 
sustained. 

The  highest  amount  involved  in  any  one  of  the  twenty-four  suits  is 
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tS61  20.    Hence  it  is  clear  that  not  one  of  the  judgments  could  by 
itself  have  been  appealed  to  this  Court. 

This  is  conceded,  in  fact,  by  appellant  herself  by  taking  her  first 
appeal  from  the  judgment  in  the  Talliaferro  case,  which  she  brought 
to  the  Court  of  Appeals,  although,  under  the  argreement  of  her  counsel, 
the  final  judgment  rendered  there  was  practically  a  decision  of  the 
twenty -three  other  cases. 

Can  she  now  vest  jurisdiction  in  this  Court,  in  an  action  of  nullity 
by  cumulating  twenty-four  judgments  in  one  petition  Y 

The  question  is  answered  in  the  negative  by  the  very  nature  of 
things  as  well  as  by  our  jurisprudence. 

A  similar  attempt  was  made  in  the  case  of  Provost  and  wife  vs. 
Creig  et  al.,  5  N.  S.  p.  87. 

It  was  disposed  of  in  the  following  manner : 

''It  appears  tliat  each  of  these  judgments  was  given  for  an  amount 
less  than  that  of  which  this  Court  can  take  cognizance.  The  attempt 
therefore  made  by  this  mode  of  proceeding  to  obtain  a  review  of  these 
judgments,  and  to  have  their  nullity  established,  is  an  attempt  to  have 
that  done  indirectly  which  the  law  will  not  permit  to  be  done  directly. 
We  are  of  opinion  that  we  cannot  in  this  way  take  cognizance  of  cases 
of  which  the  Constitution  and  the  law  have  denied  us  jurisdiction.^' 

The  same  doctrine  was  enforced  in  the  case  of  the  United  States  vs. 
Cochran  et  al.,  5  Rob.  120,  in  which  the  Court  said  :  "  This  Court,  on 
more  than  one  occasion,  have  decided  that  an  appeal  will  not  lie  from 
a  judgment  rendered  on  one  petition  enjoining  executions  on  several 
judgments,  each  for  less  than  three  hundred  dollars,  rendered  in  sep- 
arate suits,  although  the  judgments  added  together  amount  to  more 
than  three  hundred  dollars."  See  also  Armitage  vs.  Barrow,  10  Ann. 
78,  and  Stevenson  vs.  Weber,  29  Ann.  106. 

Common  sense  and  logic  alike  point  to  the  rule  that  a  cause  not  ap- 
pealable in  amount  to  this  Court  for  the  review  of  the  judgment  ren- 
dered therein,  cannot  be  made  appealable  here  to  review  the  judgment 
rendered  in  action  of  nullity  in  the  same  cause. 

In  the  case  of  Denegre  vs.  Moran,  36  Ann.  423,  the  rule  was  formu- 
lated in  the  following  language  :  ''  The  Supreme  Court  has  no  juris- 
diction over  a  suit  in  nullity  to  annul  a  judgment  rendered  in  a  case 
in  which  the  amount  in  dispute  is  less  than  $1000.  It  is  immaterial 
what  the  grounds  of  nullity  be.'' 

The  action  of  this  court  in  entertaining  the  present  appeal  would 
practically  be  the  assumption  of  appellate  jurisdiction  of  a  cause 
which|  under  the  Constitution,  belongs  to  another  appellate  court,  and 
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would  involve  the  court  in  an  attempt  to  review  a  ftnal  judgment  ren- 
dered by  the  proper  Circuit  Court  of  Appeals. 

Under  the  concluAionA  lierein  announced  the  appellant  iB  not  de- 
prived of  lier  constitutional  rigbt  of  appeal ;  she  is  merely  required 
to  retrace  her  steps  from  the  incompetent  to  the  proper  tribunal. 

It  is  therefons  ordered  that  this  appeal  be  hence  dismissed  at  appel- 
lant's costs. 


Xo.  9902. 
S.  F.  Spencer,  Adm.,  et  ai..  vs.  A.  C.  Lewis,  Adm.,  et  al. 

Since  the  amendmeut  14)  article  ^2289  0.  C,  forced  heirs  are  not  restricted  io  their  rljifht  to 
auDul  simulated  contracts  of  those  from  whom  they  inherit  by  parol  eyidence.  to  their 
legitime.    The  right  of  action  in  sacb  case  is  now  unlimited. 

Such  an  action  is  not  barred  by  the  prescription  of  one,  five  or  even  ten  years. 

Where  a  party  dies  holding  property  under  a  simulated  title,  and  devises  his  estate  to  a  uni- 
versal legatee,  such  universal  legatee  succeeds  to  the  testator's  rights  with  their  defects 
and  is  charged  with  his  author's  defects,  infirmities  and  bad  faith. 

APPEAL  from  the  Tenth  District  Court.  Parish  of  Red  River. 
.     HaU,J, 


Sam^l  A.  Hall  for  Plaintift«  and  Appellees. 
J.  H.  Fieraon  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  Plaintiffs,  as  the  legal  representatives  of  W.  B.  Stewart, 
sue  to  recover  the  lands  described  in  the  petition,  and  to  have  declared 
simulated  a  conveyance  of  these  lands  from  Stewart  to  Isaac  A.  Cald- 
well, and  to  avoid  the  testamentary  devises  of  the  lands  by  Caldwell 
to  his  wife  and  by  her  to  one  J.  C.  Hunter,  whose  succession  is  one  of 
the  defendants  represented  by  an  administrator. 

There  was  judgment  in  favor  of  the  plaintiffs  and  defendant  ap- 
pealed. 

The  defenses  urged  to  the  action,  besides  the  general  issue,  are  : 

1st.  An  exception  of  no  cause  of  action;  next,  the  prescription  of 
one,  five  and  ten  years. 

The  cause  of  action  is  so  distinct  and  clear  that  it  is  really  unneces- 
sary to  discuss  the  exception.  Counsel  in  filing  it  could  only  have  had 
in  mind  the  question  of  the  inability  forced  heirs  to  recover,  in  the  ab- 
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seDce  of  a  counter  letter,  property  conveyed  by  their  aocestor  through 
a  simulated  sale,  or  rather  to  establish  such  simulatiou  by  parol  evi- 
dence, beyond  their  legitime.  Such  contention  is,  of  course,  witliout 
force  since  the  amendment  of  article  2289,  ('.  C,  was  passed.  That 
amendment  is  in  the  following  words : 

^'Bnt  forced  heirs  shall  have  the  same  riglit  to  annul  absolutely  and 
by  parol  evidence  the  simulated  contracts  ot  those  from  whom  they 
inherit,  and  shall  not  be  restricted  to  the  legitime/^ 

The  evidence  leaves  no  doubt  respecting  the  simulation  charged. 

Stewart,  after  the  sale,  remained  in  possession  of  the  property,  and 
received  its  revenues  and  sold  portions  of  it  with  the  knowledge  of 
Caldwell.  It  was  a  sale  otunium  bonortim  and  both  Caldwell  and  his 
wife,  to  whom  it  was  conveyed  by  will,  always  recognized  Stewart's 
ownership  of  the  property. 

The  simulation  seems  really  not  to  be  seriously  controverted. 

The  prescription  of  one  year  does  not  apply  to  an  action  of  this 
character.  It  is  one  in  declaration  of  simulation.  This  prescription 
only  relates  to  the  action  of  nullity  directed  against  a  real  but  frandu- 
lent  contract. 

Just  as  little  applicable  is  the  prescription  of  five  years. 

There  has  been  no  argument,  oral  or  printed,  in  behalf  of  the  de- 
fendants  to  enlighten  us  on  this  subject.  This  plea  of  the  presoription 
of  five  years,  suggest  the  idea  that  counsel  might  have  regarded  this 
action  as  one  attacking  the  wills  of  the  Cald wells,  by  which  this  prop- 
erty purports  to  have  been  transmitted.  It  is  not  an  action  to  cancel 
a  will,  ner  can  the  prescription  be  invoked  to  cure  an  absolute  nullity 
in  the  titles  of  the  testators  to  the  property.   13  Ann.  574 ;  25  Ann.  98. 

Nor  will  the  prescription  of  ten  years  avail  the  defendants.  This 
plea  is  filed  in  behalf  of  the  universal  legatee  under  the  will  of  Mrs. 
Caldwell. 

It  is  fully  settled  that  a  universal  legatee  succeeds  to  the  testator's 
rights  with  their  defects,  8uccedit  in  mtia  et  virtuteSf  and  is  charged 
with  his  author's  defects,  infirmities  and  bad  faith.  Griffin  vs.  Blanc, 
12  Ann.  5;  Gaines  vs.  City,  6  Wall.  642;  12  R.  553;  C.  C.  3498. 

This  disposes  of  all  the  issues  in  the  case.  They  were  properly  de- 
cided in  favor  of  the  plaintifis. 

Judgment  affirmed. 
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No.  9863. 
The  State  of  Loci&iana  vs.  Sam  Thomas. 

In  QUO  of  lo««  of  the  original  Inf  ormstion  in  a  oriminal  cause,  a  daly  certifted  copy  tliereof, 
taken  from  the  record  book,  may  be  sabstitated  therefor,  upon  which  copy  the  trial  may 
prooeed.    Act  17  of  1878 . 

APPEAL  from  Twentieth  District  Courts  parish  of  Lafourche. 
Knobloch,  J. 


M.  J,  Cunningham,  Attorney  Greneral,  and   E.  A.  O^SulUvan,  Dis- 
trict Attorney,  for  the  State,  Appellee. 

John  8.  BiUiu,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 
Fenner,  J.     Act  No.  17  of  1878  provides  as  follows: 
**  That  section  474  R.  S.  be  amended  and  re-enacted,  so  as  to  read 
as  follows :  •         ♦  «  *  It  shall  be  the  duty  of 

the  clerk  of  court  within  ten  days  after  the  adjoumment  of  any  term 
or  session  of  court,  at  or  during  which  any  bill  of  indictment,  inform- 
ation or  bail  bond,  have  been  filed,  to  record  in  a  carefully  bound 
book  kept  for  that  purpose,  all  such  bills  of  indictment,  information 
and  bail  bonds,  and  in  case  of  the  loss,  destruction  or  abstraction  from 
such  court,  of  the  original  of  any  such  recorded  bill  of  indictment,  in- 
formation or  bail  bond,  it  shall  be  the  duty  of  the  judge  of  the  Dis- 
'  trict  Court,  on  proof  of  such  loss,  destruction  or  abstraction,  to  order 
that  a  certified  copy  from  such  record  of  said  original  be  substituted 
for  the  original,  and  that  the  trial  and  further  proceedings  in  such  case 
be  had  as  on  the  originals  of  such  lost,  destroyed  or  abstracted  indict- 
ment, information  or  bail  boud.^^ 

The  original  information  in  this  case  having  been  lost,  and  proof  of 
said  loss  made,  the  Court  ordered  a  certified  copy  of  the  record  of  said 
original  to  be  substituted,  and  the  further  proceedings  to  be  had 
thereon.  The  defendant  excepted  to  going  to  trial  on  such  copy,  and, 
after  conviction,  filed  a  motion  in  arrest  on  the  same  ground. 

Both  were  overruled  by  the  .judge  a  quo,  and  with  manifest  pro- 
priety. 

The  counsel  for  accused  has  not  favored  us  with  any  argument  in 
this  Court  in  support  of  his  appeal. 

Judgment  affirmed. 
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Steto  vs.  Hebert. 

No.  9865.  I  90' 810 

I  4>  1144 

The  State  of  Louisiana  vs.  Robert  Hubert.  "^"^ 

106    457 
An  applioation  for  a  new  trial,  for  the  porpoae  of  proying  the  insanity  of  the  aoooaed,  mast 
be  supported  by  eTldenoe  tending  to  snbetantiate  the  mental  aberration  of  the  aoooaed. 
else  the  trial  Jadge  may  decline  to  grant  it. 

APPEAL  from   the   SeventAeDth    District  Court,  Pariftb   of   EaAt 
Baton  Rouge.     Burgess,  J. 


J£.  J.  Ounningham,  Attorney  General,  and  L,  X>.  Beale,  District  At- 
torney, for  the  State,  Appellee. 

E,  W.  Boberts(m  and  H,  F,  Brunei  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  deliyered  by 

Watkins,  J.  The  accused  was  indicted  for  the  larceny  of  a  cow,  and 
from  a  verdict  of  guUty  and  sentence  by  the  court  to  imprisonment  at 
hard  labor,  has  appealed. 

He  rests  his  claim  to  relief  on  three  bills  of  exception. 

I. 

Counsel  for  the  accused  tile  a  motion  for  a  new  trial  on  the  sole 
ground  '*  that  since  the  trial  of  this  cause,  defendant  has  discovered 
evidence  which  he  could  not  obtain  before.  That  his  counsel  has  been 
informed  and  believes  that,  from  circumstances  related,  the  accused 
has  been  bereft  to  a  great  extent  of  the  exercise  of  his  mental  facul- 
ties ;  that  counsel  is  prepared  to  prove  this  and  other  facts  by  compe- 
tent witnesses  ;  that  the  conduct  of  defendunt  has  been  so  strange  and 
unreasonable  as  to  induce  them  to  believe  that  his  intellect  is  seriously 
affected,  and  that  he  is  not  responsible  legally  for  his  conduct,  etc.'^ 

He  requested  the  court  to  dispense  the  accused  fiom  making  affida- 
vit, which  was  permitted  by  the  judge,  and  for  the  following  reasons 
refused  to  grant  the  application,  viz :  '^  1  consider  the  application  as 
if  sworn  to ;  asked  counsel  if  he  desired  to  introduce  evidence  on  the 
motion,  which  he  did  not  do  ;  and  after  argument  for  plaintiff  1  over- 
ruled the  motion.'' 

The  conclusion  and  ruling  of  the  trial  judge  was  manifestly  correct. 

II. 

The  accused  objected  to  the  introduction  on  the  part  of  the  State  of 
any  evidence  tending  to  rebut  certain  testimony  elicited  on  cross-exam- 
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illation  of  hi«  witnesseB.  The  evidence  has  not  been  annexed  to  the 
bill,  and  cannot,  of  course,  be  considered.  But,  if  we  are  to  consider 
the  abstract  question  of  law,  we  hold  it  untenable. 

III. 

The  accused  reserved  another  bill  of  exceptions,  without  any  evi- 
denc-e  annexed,  and  of  which  the  trial  judge  says  in  his  assignment  of 
reasons,  viz:  ^^The  evidence  offered  by  the  State  was  in  rebutt<al  of 
the  statement  made  by  Gamble,  a  witness  called  by  defendant.^^ 

The  objection  is  not  serious,  and  is  completely  covered  by  preceding 
paragraph. 

IV. 

A  motion  in  arrest  of  judgment  was  filed  ex  indnstri-a^  assigning 
'^  errors  apparent  on  the  fVu-e  of  the  record,"  but  which  are  not  desig- 
nated, and  are  not  apparent. 

Judgment  affirmed. 


No.  9834. 
The  State  of  Louisiana  vs.  B.  F.  Smith. 

Thin  Coart  has  no  jariadictioii  of  a  orimlnal  case  wherein  a  fine  of  three  hundred  dollars 
has  not  been  actoally  imposed  ;  and  when  the  crime  charged  is  not  ponlshAble  with  im  • 
prisonment  at  hard  labor  in  the  penitentiary.  State  ts.  J.  Mack  Smirh.  nnrently  d^ 
nided,  is  affirmed. 

A    PPEAL  from  the  Fourth  District  Court,  Parish  of  Jackson. 
l\.     Bridges,  J. 


}(.  J.  Cunningham,  Attorney  General,  for  the  State,  Appellant. 
f^.  E.  Kidd,  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

W ATKINS,  J.  The  State  appeals  from  a  judgment  qnashing  an  in- 
dictment against  the  accused  for  retailing  liquor  without  a  license, 
contrary  to  the  provisions  of  R.  S.  Sec.  910,  on  the  exception  of  the 
accused  to  the  effect  that  same  was  repealed  by  Act  83  of  1886. 

1'hc  penalty  provided  for  such  an  offense  is  a  fine  of  not  leas  than 
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Insarftnce  Company  va-  Loeuio. 

one,  uor  more  than  five  hundred  dollars,  and,  in  default  of  payment, 
imprisonment  of  not  less  than  fifteen  days,  nor  more  than  fonr  months. 

Ifo  fine  has  been  a4ituaUif  imposed  ;  and  the  accnsed  could  not,  nn^er 
the  law,  be  sentenced  to  imprisonment  at  hard  labor.  Hence,  tliis 
Court  has  no  jurisdiction  of  the  appeal,  and  appellee^s  motiou  to  dis- 
Tniss  the  appeal  is  sustained.  State  vs.  J.  Mack  Smith,  just  decided 
and  unreported,  is  affirmed. 

Appeal  dismissed.  ITliji 

117  899 
117  WO 

39  321 

120  1067| 

No.  d919. 
Mrchakics  akd  Traidbrs'  Insurance  Compant  vs.  Louis  Lozano« 

Tbe  pledgee  of  a  note,  seoarod  by  mortgagee,  has  the  rij^ht  to  take  measureg,  that  ia :  to  sue 
for  payment  in  hia  own  name,  or  for  the  use  of  the  pledgor,  to  satisfy  the  debt  to  seonre 
which  the  pledge  was  made,  subfect  to  the  obligation  of  aooonnting  to  his  debtor. 

The  appeal  taken  by  a  defendant  from  a  decree  of  exeoatory  process,  which  allows  as  attor- 
neys' fees  a  larger  percentage  than  that  agreed  to  in  the  act  of  mortgage,  is  not  fri^o- 
loas  and  damages  cannot  be  allowed. 

Bxeeatory  process  can  issne  on  the  pledged  note,  althongh  the  plaintiff  annexes  nnantbentic 
evidence  of  the  debt  dne  him  and  secured  by  the  pledge* 

Ob  an  application  for  a  rehearing  the  court  can,  without  granting  the  prayer  and  hear  the 
case  anew,  make  verbal  corrections  which  do  not  change  materially  the  effect  of  the 
decree  prcTioaaly  rendered. 

APPEAL  from  the  Twenty-third  District  Court,  Parish  of  Iberville. 
Talbot,  J. 

Jonas  i  Nixon  for  Plaintiff  and  Appellee. 
David  N.  Barrow  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  defendant  appeals  from  an  order  of  seiznre 
and  sale. 

He  charges  that  the  claim  of  plaintiffs  is  not  established  by  authentic 
evidence  and  that  the  decree  allows  ten  per  cent  as  attorney's  fees,  one- 
half  more  tlian  could  be  allowed. 

The  plaintiffs  claim  damages  for  a  frivolous  appeal. 

The  plaintiffs  have  submitted  to  the  lower  court,  in  support  of  their 
prayer  for  executory  process,  a  matured  note  of  defendant  in  the  stere- 
otyped form  to  his  own  order  and  by  him  endorsed,  and  a  duly  certi- 

21 
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tied  copy  of  an  act,  whereby  the  defeDdant  Becured  the  payment  by 
mortgage  on  the  property  described  in  the  act,  and  agreed  to  pay  attor- 
neys' fees  fixed  at  iwe  per  cent  on  the  amount  due,  in  case  of  snit  to 
enforce  payment. 

This  gliowing  was  amply  sufficient  to  justify  the  fiat  of  the  district 
court. 

The  r^nt«ntion  is,  however,  that  the  plaintiffs  sue  on  six  notes  of 
defendant,  to  the  order  of  and  endorsed  by  another  party,  which  stip- 
ulate attorneys' fees  at  ten  per  cent,  and  that  there  ik  no  authentic  evi- 
dence that  these  notes  were  drawn  by  the  defendant,  that  they  were 
endorsed  by  the  party  to  whom  made  payable  and  that  they  are  secured 
by  mortgage  on  the  property  described  in  the  petition. 

,  The  plaintiffs  claim  that  the  three  thousand  dollar  note,  already 
mentioned  and  which  is  secured  by  mortgage,  was  pledged  to  them  by 
a  debtor  of  theirs. 

They  do  not  sue  as  owners  of  that  note,  but  simply  as  pledgees 
thereof.     By  so  doing  they  have  exercised  a  recognized  right. 

It  was  unnecessary  for  them  to  have  made  any  averment  as  to  the 
pledge,  or  as  to  their  title  to  the  note  of  tSOOO.  They  had  authority 
to  sue  directly  as  the  pledgor  himself  might  have  done,  or  they  might 
have  sued  in  their  own  names  for  his  use  as  is  frequently  done. 

The  Code  is  explicit  on  this  subject.  It  provides  that  if  the  credit 
which  has  been  given  in  pledge,  becomes  due  before  it  is  redeemed  by 
the  person  pawning  it,  the  creditor  shall  be  justified  in  receiving  the 
amount  and  in  taking  measures  to  recover  it,  subject  to  the  obligation  of 
accounting  to  the  pledgor.     R.  C.  C.  3170,  (3137). 

In  several  instances  the  right  of  the  creditor  to  sue  has  been  ex- 
pressly admitted.  Rank  of  Lafayette  vs.  Bruff,  33  Ann.  626 ;  Blonin 
vs.  Liquidators,  30  Ann.  714;  Ducane  vs.  McKenna,  28  Ann.  419;  Sao- 
cession  of  Dolhonde,  21  Ann.  3 ;  also  7  Ann.  225;  8  N.  S.  370; 

Taken  as  a  whole  their  petition  may  be  considered  as  drawn  in  the 
latter  form. 

The  allegations  touch ipg  the  debt  due  plaintiffs  by  defendant  and 
evidenced  by  the  six  notes  which  are  not  authentic  and  the  annexing 
of  those  notes  to  the  petition,  were  surplusage  and  cannot  affect  the 
rights  of  the  plaintiffs. 

They  do  not  propose  to  ask  that  the  property  be  sold  to  pay  the 
$3000,  but  only  to  pay  them  $2451  and  interest  which  is  due  them  as 
holders  of  the  six  notes ;  any  surplus  to  remain  to  the  credit  of  their 
debtor. 
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Tbe  district  judge;  however,  erred  in  allowing  ten  per  cent  for  at- 
torney's fees  wlien  the  act  of  mortgage  oiily  allows  five. 

The  defendant  to  that  extent  had  a  light  to  complain,  and  his  appeal 
cannot  be  treated  as  frivolous. 

It  is  therefore  ordered  and  adjudged  that  the  decree  appealed  from 
be  amended,  so  as  to  reduce  the  percentage  allowed  for  attoniey's  fees 
from  ten  to  five  per  cent  on  the  amount  sued  for,  and  that  thus  amended 
said  decree  be  affirmed,  appellees  to  pay  costs  of  appeal. 


On  Application  for  Rehearing. 

Appellees  and  appellant  pray  for  a  rehearing. 

The  appellees  call  the  attention  of  the  conrt  to  the  fact  that  the  dis- 
trict judge  did  not  allow  ten  per  cent  as  attorney's  fees  on  the  amount, 
9ued  foT;  but  five  only,  under  the  stipulation  in  the  act  of  mortgage. 

In  this  they  are  well  founded.  Justice  to  the  district  judge  demandH 
that  the  correction  be  made.  The  ten  per  cent  mentioned  in  the  prayer 
of  the  petition  and  which  we  had  taken  to  be  the  allowance  for  services 
for  recovering  the  amount  sued  for,  are  those  provided  for  in  the  au- 
thentic notes. 

The  correction  is  in  the  verbiage  only,  as  the  allowance  of  five  per 
cent  for  attorney's  fees,  which  the  plaintiffs  claim  and  which  was 
allowed  them,  was  sanctioned  by  this  Court  on  the  decree  and  the 
practical  result  in  the  recovery  is  the  same. 

The  appellant  has  urged  no  defense  which  he  had  not  previously 
sabmitteu.  His  application  is  a  mere  rehearsal  of  the  past  and  has 
already  received  attention  and  been  pronounced  without  merit. 

We  do  not  think,  however,  that  the  case  is  one  in  which  damages 
for  a  frivolous  appeal  can  be  granted. 

The  correction  asked  may  be  made  without  granting  a  rehearing,  b.T 
simply  eliminating  from  the  opinion  and  the  decree  what  was  therein 
said  touching  the  allowance  of  the  percentage  as  attorney's  fees  by  the 
district  judge. 

Rehearing  refused. 


No.  9886,  , 

89    323| 

The  State  of  Louisiana   vs.   Emile  Dominique,   alias  Frencht.     Jq  1349I 

'  38    3231 
The  ftbtenoe  of  tbe  acoaaed,  in  a  case  of  larceny,  from  the  ooartroom  at  the  hearing,  of  ti      i  gg   500 

motion  of  the  SUte's  attorney  for  the  amendment  of  his  information,  with  a  Ti^w  to  an 

Alteration  of  the  name  or  enmame  of  the  owner  of  the  stolen  property,  will  not^ritiatn 
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the  proceedings.  His  praseoce  in  court  is  required  only  at  the  trial  of  hie  gnilt  or 
innocence,  and  not  durins  all  other  preliminary  or  secondary  proceedings,  inTolHng 
matters  connected  with  the  form  or  condnct  of  his  trial. 
An  amendment  of  an  indictment  or  information  in  a  case  of  larceny,  changing  the  name  of 
the  alleged  owner  of  the  stolen  property,  may  be  allowed  after  arraignment,  and  the 
accused  cannot  complain,  after  conviction,  that  he  waa  not  arraigned  ander  the  indict- 
ment or  information  as  amended. 

APPEAL  from  the  Nineteenth  District  Court,  parish  of  St.  Mary. 
Allen,  J. 

M,  J.  Cunningham,  Attorney  General,  and   W,  K.   WiUim,  Distriot 
Attorney,  for  the  State,  Appellee. 

W,  J.  Suihon  and  P.  J.  Sigur,  for  Defendant  and  Ajipellant. 


The  opinion  of  the  Conrt  was  delivered  by 

PocHfi,  J.  In  a  pi-osecution  for  larceny,  the  District  Attorney,  with 
leave  of  the  Court,  amended  his  iufornjation  touching  the  given  name 
of  the  owner  of  the  stolen  property.  The  name  of  the  owner  as  orig- 
inally alleged,  was  **  Isaiah  T.  Sharp,'^  and  it  was  amended  so  as  to 
read  "  Jeremiah  F.  Sharp,  Jr." 

The  amendment  was  made  in  open  conrt  after  arraignment  and 
before  trial,  in  the  absence  of  the  accused,  but  in  the  presence  of  bis 
'counsel.  To  this  mode  of  proceeding  the  defendant  charges  two 
errors : 

1.  That  his  absence  from  the  conrt  vitiated  the  proceeding. 

2.  That  after  the  amendment  he  could  not  be  legally  tried  without 
arraignment  under  the  information  as  amended. 

/Ist.  The  recent  and  somewhat  numerous  decisions  of  this  Court,  de- 
termining what  proceedings  in  a  criminal  cause  may  be  had  during  the 
absence  of  the  accused,  must  have  escaped  the  attention  of  counsel 
for  defendant  hereiu. 

The  rule  has  been  formulated  thus: 

''  The  absence  of  the  accused  during  the  trial  of  motions  not  making 
part  of  the  actual  trial  of  his  guilt  or  innocence,  but  having  referent 
to  the  form  or  conduct  of  the  trial,  will  not  vitiate  the  proceedings.'^ 
State  vs.  Fahey,  35  Ann.  9;  State  vs.  Clarke,  32  Ann.  560;  State  vs. 
Harris,  34  Ann.  121 ;  State  vb,  Gonsoulin,  38  Ann.  459. 

Hence  that  contention  can  hardly  be  considered  as  serious. 

2d.  The  auiendment  made  in  this  case  is  clearly  covered  by  the  pro- 
visions of  Section  1047  of  the  Kevised  Statutes.  Such  an  amendment 
has  been  aUowed  after  the  trial  had  begun.  State  vs.  Holmes,  23 
Ann,  604. 
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In  a  trial  of  larceny  tlie  ^ifit  of  the  offense  is  the  unlawful  taking  and 
appropriating  by  the  accused  of  the  property  of  another ;  the  name  of 
the  owner  being  a  matter  of  secondary  impoitance  or  consideration. 
State  vs.  Everage,  S3  Ann.  120.  Hence,  in  the  recent  case  of  the 
iState  vs.  J.  and  H.  Hanks,  not  yet  reported^  this  Court  sustained  the 
ruling  of  the  district  judge,  who  had  allowed,  in  a  case  of  horse 
stealing,  an  amendment,  after  the  trial  had  begun,  of  the  name  of  the 
alleged  owner  of  the  stolen  horse,  from  **  Sevigne  Duhon"  to  that  of 
tlie  tntor's  daughter,  <'  Cecile  Duhon,  wife  of  William  Harson." 

Hence,  it  follows  that  the  trial  judge  in  the  case  did  not  tresspass 
beyond  his  legal  discretion  in  ordering  the  trial  to  proceed  without  a 
second  and  useless  arraignment  of  the  accused. 

Judgment  affirmed. 


No.  9914. 
W.  S.  Calhoun  vs.  H.  McKnight  kt  al. 

In  a  mle  takmi  by  an  heir  to  be  pnt  in  posseAoion  of  an  estate,  and  for  other  parposes,  any 
iTTegularlty  in  each  proceeding.  thonKh  arged  in  oral  and  written  argumeut,  will  not  be 
considered  in  the  absence  of  pleadings  raising  sach  isanes,  save  in  exceptional  casea. 

A.n  heir  is  not  entitled  to  be  pat  into  possession  of  certain  fands  in  the  hands  of  an  adminis* 
trator,  when  it  appears  that  this  fund  is  in  litigation  between  the  succession  and  another 
claimant.  The  heir  cannot  receive  it  antil  the  litigation  is  terminated,  though  othex- 
wiae  be  might  be  entitled  to  it. 

APPEAL  from  the  Twelfth   District  Court,  Parish  of  Grant. 
Overton,  J. 


Thorpe  dt  Peterman  for  Plaintiff  and  Appellee. 
White  dt  Thornton  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

ToDDy  J.  On  the  31st  of  October,  1884,  the  plaintiff  presented  a 
petition  to  the  district  court  of  Grant  parish,  alleging  that  he  and  Mrs. 
Lane  were  sole  legal  heirs  of  Meredith  Calhoun,  deceased,  whose  suc- 
cession was  Apened  in  said  parish  and  was  then  under  administration. 
He  further  alleged  that  he  accepted  said  succession  purely  and  simply, 
and  prayed  that  his  co-heir,  Mrs.  Lane,  and  McKnight,  the  adminis- 
trator, be  cited,  that  the  latter  be  ordered  to  render  his  account  and 
that  he^  the  petitioner,  be  recognized  as  an  heir  accepting  the  succes- 
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sioD  absolutely  and  uncoDditionally,  and  he  put  in  posseBsioD  of  the 
estate. 

There  was  jadgment  rendered  on  default  in  the  plaintiff's  favor, 
granting  the  prayer  of  his  petition,  save  with  respect  to  the  demand  to 
be  put  in  possession  of  the  property  of  the  successiou,  in  which  point 
the  judgment  was  silent. 

This  judgment  was  rendered  on  the  25tli  of  November,  1884. 

McKnight,  administrator,  subsequently  filed  an  account  of  his  ad- 
ministration as  ordered  iu  the  judgment,  and  a  short  time  thereafter 
died,  and  Mrs.  Elizabeth  McKnight,  his  surviving  widow,  was  appointed 
administratrix  of  his  succession. 

On  the  9th  of  September,  1886,  W.  S.  Calhoun,  plaintiff,  filed  a  mle, 
alleging  that  he  had  been  recognized  as  an  heir  of  Meridith  Calhoun, 
accepting  his  succession  purely  and  simply  as  shown  by  the  judgment 
of  November,  1884 ;  that  the  administrator  had  died  before  putting 
him  in  possession  of  the  property,  and  prayed  that  Mrs.  McKnight, 
administratrix  of  Howard  McKnight,  be  required  to  show  cause  why 
she  should  not  deliver  to  the  petitioner  all  the  property  movable  and 
iuunovable,  rights  and  credits  of  the  succession  of  Meredith  Calhoun, 
which  remained  iu  the  hands  of  Howard  McKnight,  administrator,  at 
his  deatli,  and  of  which  Mrs.  McKnight,  his  administratrix,  was  then  iu 
possession ;  Mrs.  Lane  was  also  made  party  to  the  rule. 

There  was  judgment  making  the  rule  absolute  and  requiring  Mr8. 
McKnight,  administratrix,  to  turu  over  to  the  plaintiff  all  the  property 
iu  her  possession  belonging  to  the  succession  of  Meredith  Calhoun. 

This  is  the  judgment  before  us  for  review  under  an  appeal  therefrom 
taken  by  Mrs.  McKnight  and  Mrs.  Lane. 

The  defendant's  main  contention  before  this  Court  is : 

First,  that  the  proceeding  by  rule  was  illegal  and  unwarranted;  that 
the  judgment  first  rendered  virtually  denied  the  right  of  the  plaintiff 
to  be  put  in  possession  of  the  estate,  by  reason  of  its  silence  in  this 
demand,  which  formed  part  of  the  petition ;  and  that  a  rule  could  not 
be  engrafted  on  this  judgment  to  enforce  a  demand  which  the  judg- 
ment itself  had  refused. 

Further,  the  incapacity  of  Mrs.  McKnight,  administratrix,  to  stand 
in  judgment  or  to  represent  the  succession  of  Mei-edith  Calhoun  is 
urged.  * 

These  are  nice  questions  which  admit  of  ample  discussion,  but  we 
are  powerless  to  consider  them,  since  they  were  not  raised  by  the 
pleadings,  but  appear  for  the  first  time  in  the  brief  of  the  counsel 
before  this  Court. 
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The  defenseB  set  up  in  the  aDAwers  are  without  force  with  one  ex- 
ception. That  exceptioD  is :  It  is  alleged,  qaotlDg,  that  there  is  a  suit 
pending  between  this  opponent  (Mr.  Lane)  and  H.  McRnight,  adminis- 
trator— the  said  McKnight  being  appellant  from  a  judgment  decreeing 
hi  ID  to  pay  petitioner  (Mrs.  Lane)  about  (750  collected  from  rents  of 
opponent's  (Mrs.  Lane),  and  this  Court  cannot  order  said  funds  to  be 
paid  to  the  said  Calhoun.'' 

The  evidence  in  the  record  in  support  of  this  averment  and  defense 
\h  as  follows,  (quoting) :  *'  It  is  admitted  that  the  appeal  in  the  suit 
uf  M.  M.  A.  Lane  vs.  H.  McKnight,  administrator,  is  now  pending  be- 
fore the  Court  of  Appeals  from  a  judgment  rendered  by  the  district 
court  against  H.  McRnight,  administrator,  for  rents  alleged  by  Mrs. 
I^ne  t^  have  been  collected  from  her  lessees.  It  is  admitted  that  on 
the  homologation  of  McKnight's  account  of  September  18,  1884,  the 
amount  of  these  rent«  was  left  in  his  hands  to  await  the  issue  of  that 
Kuit." 

Under  the  judgment  appealed  from  in  the  instant  case,  tliis  identical 
fund  with  all  other  funds  and  assets  of  the  succession  of  Meredith 
Calhoun,  are  ordered  to  be  paid  over  toW.  S.  Calhoun,  plaintiff  herein, 
notwithstanding  Mrs.  Lane  had  obtained  judgment  for  the  same  in  the 
district  court  and  the  appeal  therefrom  pending  in  the  Court  of  Ap- 
peals as  shown. 

It  was  wrong  to  disturb  the  disposition  of  this  fund  made  by  the 
judgment  homologating  the  account  and  the  further  proceedings  men- 
tioned, and  the  judgment  in  this  respect  must  be  corrected  and 
amended. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  lower  court  be  amended  by  adding  and  interpolating  after  the 
words  **  due  course  of  adraiuistratiou,"  found  in  said  judgment  the 
following:  ^'and  save  and  except  the  amount  decreed  Mrs.  Lane  by  the 
judgment  rendered  in  the  district  court  in  her  favor  in  the  suit  of  M. 
M.  A.  Lane  vs.  H.  McKnight,  administrator,  and  now  on  appeal  in  the 
Circuit  Court ; "  and  as  thus  amended  the  judgment  is  affirmed,  the 
costs  of  appeal  to  be  paid  by  the  plaintiff  and  appellee. 


No.  9928. 
John  B.  Manning  vs.  Board  of  Liquidation. 

The  bonaJUU  holder  of  bonds  iasaed  ander  Artn  69  of  1870  and  35  of  1865,  are  entitled  to 

have  them  fnnded,  ander  Act  3  of  1874. 
The  legality  of  the  first  is  not  attacked  by  Act  5  of  1875  which  reflected  on  the  second. 
The  validity  of  the  last  has  Ixten  recognised  Jadiciall> ,  twice,  by  the  Sapi-eme  Coore. 
If  it  be  true,  that  more  bonds  havo  been  funded  than  were  i99u§d,  the  plaintiff  cannot  bt 

made  the  Tiotim  of  that  oircomstanoe. 
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State  ex  rel.'Lamarqne  rs.  Beoorder. 

A    PPE AL  from  the  Seventeenth  District  Court,  Parish  of  East  Baton 
jlJl    Ronge.    Burgess,  J. 

Kennard,  Hoxce  i&  Prentiss  for  Plaintiff  and  Appellee. 

Jf.  J,  Cunningham,  Attorney  General,  for  the  State,  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  0.  J.  The  plaintiff  sues  to  have  certain  bonds  held  by 
him,  issued  under  Acts  69  of  1870  and  35  of  1865,  funded  under  Act  3 
of  1874. 

The  defense  is  that  the  bonds  are  not  valid  and  that  more  bonds  than 
were  issued  of  the  same  class  have  been  funded. 

The  (genuineness  of  the  bonds  held  by  plaintiff  is  not  questioned  and 
it  is  not  shown  that  they  are  illegal. 

Act  6  of  1875,  which  questioned  the  validity  of  certain  bonds,  did 
not  attack  that  of  the  bonds  issued  under  Act  69  of  1870,  while  it  re- 
flected on  those  issued  under  Act  ^  of  1865,  known  as  Levee  8  per 
cent  bonds  of  1865. 

In  the  case  of  Attorney  General  ^^8.  Clinton  28  Ann.  219  and  in  State 
ex  rel.  Matthews  vs.  Board,  decided  in  Monroe  in  1877  (No.  697,  and 
not  reported)  the  validity  of  the  last  bonds  was  judicially  recognized. 

If  it  be  true  that  more  bonds  have  been  funded  than  were  issued, 
this  fact  cannot  affect  the  plaintiff,  who  is  a  bona  fide  holder,  as  is  de- 
clared by  this  Court  in  the  case  of  Buckingham,  a  similar  plaintiff, 
this  (lav  decided. 


No.  9980. 
g  3*^  The  State  ex  rel.  P.  Lamarque  vs.  L.  A.  Burthe,  Recorder. 

50    SvU 

▲  defeDdant,  prosecated  for  the  Tiolatlon  of  a  manicipal  ordinaDce  sabjeoting  him  to  a  fine, 
and  in  default  of  payment  to  Imprisonmentp-who,  on  arraij^^meDt,  pleads  guiUy,  and  on 
Judgment  voluntarily  pays  the  fine,  is  not  entitled  to  an  appeal 
Where  a  discrepancy  exists  between  tb«  return  of  a  Judge  and  the  statement  of  a  relator, 
credence  will  be  given  in  preference  to  the  return. 
.  The  refusal  to  allow  an  appeal  is  Justified  nnnder  the  clrciunstances,  and  no  maadamas  will 
issue  to  compel  the  granting  of  any. 

VPPLICATION  for  Mandamus. 


Belden  dt  Armbnister  for  the  Relator. 


The  opinion  of  the  Court  was  delivered  by 
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Bermudez,  C.J.  This  is  an  application  for  a  matidamtis  to  compel 
the  granting  of  a  suspensive  appeal. 

The  relator  charges  that  lie  wns  arrested  for  violation  of  an  ordin- 
ance of  this  city,  bearing  No.  4798,  A.  S.,  prohibiting  private  markets 
within  a  certain  radius  from  a  public  market;  that  he  pleaded  that  the 
ordinance  had  been  repealed  by  the  present  city  charter;  that  he  was 
nevertheless  fined  $25  and  sentenced  to  imprisonment  daring  thirty 
days  in  case  of  non-payment ;  that  he  has  applied  for  a  suspensive 
appeal,  which  was  refused  him. 

He  prayed  for  an  alternative  mandamus  and  a  restraining  order, 
which  were  both  allowed. 

The  recorder  returns  that  the  defendant  on  arraignment  pleaded 
''  guilty,"  and  upon  judgment  being  rendered,  as  stated,  that  he 
promptly  patci  the  fine  imposed. 

Since  the  case  was  submitted,  the  relator  has  filed  an  affidavit,  trav- 
ersing the  recorder's  return,  to  the  effect  that  he  did  not  plead  guilty, 
bat  that  the  recorder  so  inferred  or  deduced  from  his  confession  or  ad- 
mission of  having  committed  the  act  charged  as  done  in  violation  of 
the  municipal  ordinance. 

This  affidavit  ought  not  to  have  been  filed.  It  came  too  late.  Con- 
ceding to  it,  however,  whatever  effect  it  might  be  otherwise  entitled 
to,  we  have  no  hesitation  to  say  that  it  is  a  settled  rule  in  such  cases 
of  contradictory  statements  to  give  credence  rather  to  the  return  of 
the  magistrate. 

But  even  then,  the  relator  does  not  pretend  to  deny  the  material 
feet  that  he  ha«  promptly  paid  the  fine  imposed  by  the  recorder,  or 
explain  the  circumstances  under  which  he  did  so. 

The  payment  made  without  qualification  must  be  viewed  as  made 
voluntarily.    C.  P.  6C7. 

Under  such  circumstances  the  relator  must  be  denied  the  right  of 
appeal. 

It  18  therefore  decreed  that  the  restraining  order  herein  made  be  re- 
scinded, and  that  the  application  for  a  mandamus  be  refused  with 
costs. 


No.  9854.  89  3281 

^  51    105 

The  State  of  Louisiana  vs.  Sampson  Paul,  ^5^29 

11^    750 
In  tbe  trial  of  a  criminal  cane,  neither  party  sbould  be  allowed  to  introdace  new  or  addl-       ^^^^3  752; 

tional  testimony  after  the  evidence  has  been  closed,  after  the  arfrnmeut  baa  been  made. 

after  the  Jndgo  has  given  bis  general  charge  to  the  Jury,  and  when  be  is  aboat  to  give  a 

special  charge  rcqaested  by  coiusel  for  the  accused,  on  a  point  which  the  district  attor- 
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uey  had  omitted  to  support  h\  evidence,  and  fur  the  introdaotion  of  which  he  seeks  to 
reopen  the  case.  « 

There  mast  be  an  end  to  the  ezaminatioB  of  witnesses  in  all  trials. 

APPEAL  from  the  Twelfth  District  Court,  Parish  of  Grant. 
JBlaehman,  J. 

M.  J,  Cunningham,  Attorney  Genera),  and  John  C.  Wiekliffef  District 
Attorney,  for  the  State,  Appellee. 

if.  F.  Machen  and  H,  L.  Daigre  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

PocHl^,  J.  The  complaint  in  this  case  is  that  the  trial  judge  al- 
lowed the  district  attorney  to  reopen  the  case  in  order  to  prove  the 
time  of  the  commission  of  the  offense  charged,  after  the  evidence  had 
been  closed,  after  the  argument  of  counsel  to  the  jury  had  been  made, 
and  after  the  general  charge  of  the  judge  to  the  jury  had  been  given. 

While  we  concede  to  it«  fullest  extent  the  discretion  which  is  vested 
in  the  Judge  in  conducting  the  trial  in  criminal  cajses,  we  are  con- 
strained to  hold  that  the  ruling  iu  this  case  is  error. 

It  appears  from  the  record  that  the  case  was  reopened  after  the  ar- 
gument, after  the  general  charge,  after  a  special  charge  at  the  instance 
of  the  State's  counsel  had  been  given  to  the  jury,  and  when  that  attor- 
ney was  reminded  of  his  omission  to  prove  time  through  the  request 
made  by  defendant's  counsel  for  a  special  charge  on  the  necessity  of 
proof  of  the  time  at  which  the  offense  charged  to  the  accused  had  been 
committed. 

If  it  is  within  the  legal  discretion  of  the  judge  t4>  rc'open  the  case  at 
that  stage  of  the  trial,  it  is  difficult  to  conceive  at  what  point  that 
same  discretion  could  not  l>e  invoked  to  juMtify  the  introduction  of 
new  or  additional  evidence. 

Under  such  a  practice,  when  could  any  trial  be  considered  to  be  at 
an  end  ?  And  yet  it  stands  to  reason  as  well  as  iu  law  that  there  must 
be  an  end  to  the  examination  of  witnesses  in  all  trials. 

One  of  the  latest  expressions  on  the  subject  emanating  from  this 
Court  is  to  the  effect  that :  **  The  rules  of  practice  have  wisely  pro- 
vided that  when  the  evidence  has  been  closed,  the  examination  of  wit- 
nesses is  at  an  end.  A  different  rule  would  have  protracted  trials  be- 
yond reason,  and  would  have  practically  resulted  iu  a  denial  of 
justice."    State  vs.  Chandler,  36  Ann.  177. 

We  are  aware  that  jurisprudence  has  recognized  some  exceptions  to 
the  genenil  rule,  and  that  the  exercise  of  a  sound  discretion  by  the 
trial  judge  to  the  extent  of  admitting  evidence  immediately  after  the 
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case  had  been  closed  has  been  justified  on  appeal  in  this  State  as  well 
as  in  other  appellate  courts.  State  vs.  Coleman,  27  Ann.  691 ;  State 
vs.  Colbert,  29  Ann.  715;  State  vs.  Rose,  33  Ann.  932;  Wharton's 
Criminal  Law,  $$  3009,  3342.  Bnt  instances  of  the  kind  cannot  and 
should  not  be  numerous. 

In  the  case  of  Colbert,  29  Ann.  715,  the  Court  very  guardedly  re- 
stricted the  exercise  of  the  right  to  reopen  the  case  after  the  evi- 
dence had  been  closed,  to  that  stage  of  the  trial  before  the  argument 
began,  the.se  words  being  italicized  in  the  opinion,  thus  clearly  indicat- 
ing a  different  ruling  if  the  attempt  to  reopen  the  case  had  been  made 
at  a  more  advanced  stage  of  the  trial,  particularly  as  was  the  case 
here,  when  the  case  bad  been  practically  ended. 

In  our  investigation  of  jurisprudence  we  have  found  no  case,  and 
we  have  been  referred  to  no  ruling  which  can  be  invoked  as  a  prece- 
dent for  the  latitude  which  was  allowed  to  the  prosecution  in  the  in- 
stant case.  And  we  are  not  inclined  to  establish  such  a  precedent, 
which  would,  in  our  opinion,  be  subversive  of  all  the  safe  rules  which 
dhould  prevail  in  the  trial  of  criminal  causes. 

Next  to  the  certainty  of  punishment,  the  enforcement  of  wise  and 
impartial  rules  in  trials  of  all  cases,  will  be  found  to  be  the  most  ef- 
fective means  for  the  repression  of  crime. 

Our  conclusion  is  that  the  accused  in  this  case  has  not  had  a  fair 
and  impartial  trial. 

It  is  therefore  ordered  that  the  verdict  of  the  jury  be  set  aside;  that 
the  sentence  of  the  court  be  annulled  and  avoided,  and  that  the  case 
be  remanded  to  the  district  court  for  further  proceedings  according 
to  law. 


No.  9885. 
The  State  of  Louisiana  vs.  David  Jefferson.  **  ^^^^' 

A  written  ackDOwledgment  that  A  has  picked  to  many  poonds  of  cotton,  parporting  to  be 
signed  by  the  proper  party,  amoonts  to  a  note  or  order  for  the  payment  of  money.  Un- 
der a  charge  of  forgery,  it  can  serve  as  a  basis  for  an  Indictment. 

Whether  sach  instrament  was  or  not  used  for  the  purpose  of  drawing  money,  is  a  matter  of 
fact  within  the  province  of  the  jary. 

APPEAL  fi-om  the  Twelfth  District  Court,  Parish  of  Avoyelles. 
Blachma/n,  J. 
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M.  J,  Cunninghamy  Attorney  General,  and  John  C.  WwkUffej  District 
Attorney,  for  the  State,  Appellant. 

Cidlom  <&  Son  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  State  appeals  from  a  judgment  sustaining  a 
demurrer  to  the  indictment  against  the  defendant,  charging  him  with 
forgery. 

The  grounds  set  forth  to  quash  the  indictment  are : 

1.  That  the  charges  laid  in  the  indictment  are  too  vague,  uncertain 
and  indefinite  to  warrant  the  prosecution. 

2.  That  the  instruments,  papers  or  orders  charged  to  have  been 
forged,  uttered  and  published,  have  not  the  requisites  of  orders,  aa 
shown  on  their  face,  and  could  not  serve  to  defraud  anyone. 

3.  That  said  instruments  are  of  no  effect,  and  are  such  that  forgery 
cannot  be  predicated  on  them. 

4.  That  said  instruments  are  in  reality  what  the  indictment  de- 
scribes and  alleges  them  to  be,  and  are  not  susceptible  of  the  charge 

of  forgery. 

I. 

The  defendant  has  not  shown  in  what  respects  the  indictnieut  are 
open  to  the  charges  of  vagueness,  uncertainty  and  indefiniteness,  either 
in  his  plea  or  in  his  argument,  and  the  Court  cannot  be  expected  to 
raise  points  and  issues  for  his  benefit,  which  he  has  not  made. 

IT 

The  indictment  charges  that  the  defendant,  with  intent  to  defraud 
a  named  person,  has  forged  and  uttered  certain  orders  of  the  following 
tenor:  *' Willy  Johns  has  picked  215  pounds  of  cotton,  Henry 
Weanthjj^^  and  ^^  David  Jefferson  has  picked  852  pounds  of  cotton. 
Henry  Woothen:' 

The  law  does  not  require,  in  cases  of  forgery,  that  the  instrument 
charged  to  have  been  forged,  shall  on  its  face  purport  to  be  an  ordet 
for  the  payment  of  money  or  delivery  of  goods. 

It  is  sufficient  that  the  instrument  be  one,  by  the  use  of  which, 
money  or  goods  can  be  obtained. 

It  has  been  held  that  the  following  instrument;  *'Due  J.  F.,  one 
dollar  on  settlement  this  day"  is  the  forgery  of  a  note  for  the  payment 
of  money.     People  vs.  Finch,  5  Johns  (N.  Y.)  236. 

It  enters  in  the  order  of  probabilities  that  the  instruments  charged 
to  have  been  forged  and  uttered,  were  issued  by  some  one  in  authority 
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to  acknowledge  work  done  by  a  laborer,  in  a  manner  intended  to 
serve  as  the  basis  for  the  computation,  of  what  he  may  have  earned  i 
tliat  an  acknowledgment  of  that  description  is  eqaivalent  to  an  order 
on  a  disbursing  agent,  which,  on  presentation,  entitles  the  party 
named,  or  the  bearer,  to  payment  of  the  realized  amount,  viz :  So 
mnch  per  pound  of  cotton  j  and  that  the  delivery  of  such  written  ac- 
knowledgment amounts  to  a  receipt  showing  payment. 

Whether  the  instruments  charged  in  this  case  as  having  been  forged 
and  uttered  are  such,  is  a  question  of  fact  for  the  jury  to  determine. 

They  came  within  the  charge,  if  the  evidence  establish  that,  on 
presentation  of  genuine  similar  instruments  money  can  be  obtained. 

Ill  AND  IV. 

The  third  and  fourth  grounds  are  a  repetition  of  the  second  one  in  a 
different  form,  but  are  substantially  the  same. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed 
from  be  reversed  j  that  the  demurrer  be  overruled,  and  that  the  case 
be  remanded  for  further  proceedings  according  to  law,  with  coRt«. 


No.  9890. 
In  the  Matter  of  the  Interdiction  of  John  M.  G.  Parker. 

Under  the  effect  of  C  G.  415,  the  rules  laid  down  in  articles  363  and  364,  relative  to  tutor* 
and  guardians  of  minors  residing  out  of  the  State,  apply  equally  to  guardians  of  insane 
or  interdicted  persons  residing  out  of  the  State. 

Such  guardians,  when  duly  appointed  and  qualified  according  to  the  laws  of  the  S^ate  where 
the  insane  person  resides,  are  entitled  to  recognition  as  such  by  our  courts,  to  be  vested 
with  the  power  and  authority  defined  in  said  articles.  But  to  support  a  decree  to  that 
effect,  it  is  essential  that  they  should  not  only  have  been  appointed,  but  that  they  should 
have  qualified  in  conformity  with  the  laws  of  the  State  where  they  have  been  appointed. 

APPEAL  from  the  Civil  District  Court  for  the  parish  of  Orleans. 
Monroe,  J. 


Sambola  &  JDucros  and  Eouae  dc  Crrant  for  the  Appellant. 

1 .  The  powers  of  executors,  administrators  or  guardians  cannot  be  exercised  beyond  the 
limits  of  the  State  where  they  are  appointed.  Bnrbank  vs.  Payne,  17  Ann.  16;  Slason 
vs.  Executors  of  Nutt,  19  Ann.  41 ;  Vaughn  et  aL  vs.  Northmp  et  al.,  15  Pet.  1;  Mor- 
rell  et  al.  vs.  Dickey.  1  Johns.  Cby.  R.  153 ;  Story  on  Conflict  of  Laws.  §  504,  504a.  In 
the  absence  of  statntopY  authority,  our  courts  are  without. jurisdiction  to  recognize  them  . 

•2  If  the  law  were  otherwise,  our  courts  could  not  recognize  them  until  they  produced  evi- 
dence not  only  of  their  appointment,  but  of  their  qualification,  according  to  the  law  of 
the  State  where  appointed. 
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3.  Oar  courts  cannut  jpve  effect  to-  the  jndjfBients  or  deoieen  of  the  court  of  another  State- 
which  they  would  not  have  in  the  State  where  rendeied.  After  appeal  claimed,  from  « 
decree  of  a  probate  court  in  MaHsacbusettB  and  notice  }dveu,  the  deci-ee  is  vacated. 
Public  Stat«.  of  Masa.,  chap.  156,  nee  12  :  and  it  in  an  error  to  jnve  effect  to  auch  decree 
in  this  Stote.    BriKRs  et  al.  vs.  Spencer.  3  Rob.  S69 :  Pillet  vs.  Bdgar  et  al.,  4  Rob   ^4- 

4.  A  Indgment  of  interdiction,  whei-e  the  person  interdicted  has  not  been  cited  or  other- 
wise personally  notified,  is  a  nullity.  Segar  vs.  Pellerlu,  16  La.  63;  1  X  S.  351:  2:i 
Ann.  96. 

Keniuird,  Howe  d:  Prentiss  fur  the  Appellee. 


The  opiuion  of  the  Court  was  delivered  by 

FenneR;  J.  Edward  M.  Tucke  and  Percy  Parker  filed  a  petition  in 
the  coart  below,  alleging  that  the  probate  court  in  and  for  the  county 
of  Middlesex  and  State  of  Massachasetts,  being  the  court  of  John  M. 
G.  Parker's  domicile  and  having  sole  jurisdiction  in  the  premises,  had 
rendered  a  decree  adjudging  the  said  Parker  to  be  an  insane  person 
incapable  of  taking  care  of  himself  and  appointing  the  petitioners  an 
guardians  of  his  person  and  estate:  that,  as  such  guardians,  they  are 
entitled,  under  the  laws  of  Louisiana  and  the  Constitution  of  the 
United  States,  to  exercise  within  the  territory'  of  Louisiana  the  samo 
rights  as  in  the  State  of  Massachusetts;  and,  annexing  to  their  peti- 
tion a  duly  authenticated  copy  of  the  record  and  decree  in  the  Massa- 
chusetts court,  they  prayed  for  an  order  recognizing  them  as  guardians 
of  John  M.  G.  Parker  with  the  powers  and  duties  attaching  thereto. 

The  judge  a  quo  thereupon  entered  the  following  decree: 

^'  Considering  the  allegations  and  prayer  of  the  within  petition  and 
document  annexed,  let  Edward  M.  Tucke  and  Perc.\  Parker,  of  Lowell, 
Massachusetts,  be  recognized  by  this  court  as  the  guardians  of  the  per- 
son and  estate  of  John  M.  G.  Parker,  interdict,  under  and  by  virtue  of 
a  decree  rendered  by  the  Probate  Court  of  Middlesex  county,  State  of 
Massachusetts,  on  the  2l8t  day  of  September,  1886;  provided,  how- 
ever, that  the  order  shall  not  be  so  construed  as  to  authorize  said 
guardians  to  take  possession  of  or  remove  from  this  jurisdiction  any 
property  of  said  interdict  until  such  advertisement  shall  have  been 
made,  and  such  proof  offered  as  shall  satisfy  this  court  that  all  debts 
due  by  said  Parker  in  this  State  have  been  paid."    R.  p.  4. 

John  M.  G.  Parker,  who,  it  appears,  is  now  in  Louisiana,  appeals 
firom  this  judgment,  and  makes  the  following  assignment  of  errors  ap- 
parent on  the  face  of  the  record  : 

1.  That  said  judgment  appealed  from  herein  was  rendered  upon  the 
ex  parte  application  of  said  petitioners,  without  this  appellant  having 
been  cited  or  otherwise  notified  of  said  application,  or  of  the  pendency 
of  said  proceedings  in  said  Civil  District  Court. 
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2.  That  it  appearB  from  the  record  of  the  proceedings  annexed  to 
8aid  petitioner'9  application  to  he  recognized  aa  guardians  of  appel- 
lant's person  and  estate  in  Lonisiaua,  that  notice  of  an  appeal  had  been 
given,  which  had  the  effect  of  suspending,  vacating  and  superseding 
said  judgment  of  said  probate  court,  under  which  they  claimed  to  be 
acting. 

3.  That  it  appears  from  the  said  record  that  the  judgment  of  siiid 
probate  court,  under  which  said  petitioners  claimed  to  be  acting,  made 
their  appointment  as  such  guardians  conditional  upon  their  giving 
bonds  according  to  the  law  of  said  State  of  Massachusetts,  for  the  due 
perfonnance  of  their  trust,  and  it  does  not  appear  that  they  have 
given  any  such  bonds. 

4.  That  said  Civil  District  Court  was  without  any  jurisdiction  nr 
antliority  of  law  to  make  said  order  and  decree  appealed  from  herein. 

Art.  415  of  the  Civil  Code  provides  that  **  the  person  interdicted  is, 
in  every  respect,  like  the  minor  who  is  under  a  tator,  both  ns  respects 
his  person  and  estate,  and  the  rules  respecting  the  tutorship  of  the 
minor,  etc.,  apply  with  respect  to  the  curatorship  of  the  person  inter- 
dicted." 

Under  the  effect  of  this  article,  we  have  no  doubt  that  the  rules  laid 
down  in  Articles  363  and  364,  relative  to  the  tutor  and  guardians  of 
minors  residing  out  of  the  State,  apply  equally  to  the  guardians  of 
insane  or  interdicted  persons  residing  out  of  the  State. 

We,  therefore,  conclude  that  the  guardians  of  such  non-resident 
insane  persons,  on  complying  with  the  requirements  of  said  articles, 
are  entitled  to  be  recognized  as  such  in  the  courts  of  this  State,  and  to 
be  vested  with  the  power  and  authority  defined  therein. 

Hence,  we  hold^at  the  Civil  District  Court  had  jurisdiction  over 
the  subject  matter  of  the  petition,  and  that,  from  the  very  nature  of 
things,  such  proceeding  was  necessarily  ex  parte. 

Therefore,  the  first  and  fourth  assignments  of  error  have  no  merit. 

It  only  remains  to  determine  whether  jurisdiction  has  been  properly 
exercised,  and  whether  the  decree  is  supported  by  the  evidence  upon 
which  it  is  based. 

The  article  363  provides :  **  Any  person  who  has  been,  or  shall  be 
appointed  tutor  or  guardian  of  any  minor  residing  out  of  the  State  of 
Louisiana,  but  within  the  United  States,  and  who  Ium  qualified  as  such, 
in  conformity  with  the  laws  of  the  State  or  county  where  the  appoint- 
ment was  made,  shall  be  entitled  to  sue  for  and  recover  any  property, 
rights  or  credits  belonging  to  the  minor  in  this  State,  upon  his  pro- 
ducing aaUsfaotary  evidence  of  his  appointment  as  aforesaid,  without 
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being  under  tbe  uecessity  of  qualifviug  astntcn-  i>f  the  niiiior^  accord- 
ing to  the  laws  of  Louisiana.^  To  sustain  the  decree,  satisfactory 
evidence  was  essential  to  show  that  the  petitioners  had  been  appointed 
as  guardians,  and  t]iat  they  had  qualified  as  such. 

The  record  produced  shows  a  decree  of  the  Massachusetts  Court 
appointing  the  petitioners  as  guardians  of  John  M.  G.  Parker,  who  is 
therein  adjudged  to  be  an  insane  person  ;  but  it  also  appears  that  the 
decree  in  temis  made  the  appointment  dependent  on  their  ^^  first  giving 
bond  according  to  law  for  the  due  performance  of  said  trust,"  fixed  at 
on^  hundred  thousand  dollars. 

The  record  exhibits  no  evidence  whatever  that  they  liave  furnished 
such  bond;  or  have  ever  qualified.  Hence  the  third  assignment  of 
error  is  well  taken. 

It  further  appears  that  a  notice  of  appeal  from  the  decree  of  the 
Massachusetts  Court  was  entered,  and  appellant  cites  tlie  laws  of  Mas- 
sachusetts to  show  that  such  notice  of  appeal  had  the  effect  of  staying 
all  proceedings  under  the  decree  until  the  determination  of  the  appeal 
by  the  appellate  court. 

To  this  appellees  respond  that  the  law  of  Massachusetts  required  to 
be  proved  and  was  not  proved  in  the  court  below,  aud  further  deny 
that  the  statute  has  the  effect  claimed  for  it. 

We  do  not  find  it  necessary  to  determine  that  question  now,  because 

under  the  third  assignment  we  shall  reverse  the  judgment  and  remand 

the  case,  and  appellant  will  then  have  the  opportunity  of  urging  such 

objections  to  the  validity,  finality  and  effect  of  the  judgment  under 

the  law  of  Massachusetts  as  he  may  see  fit. 

Of  course,  the  Massachusetts  judgment  will  be  entitled  to  the  same 
faith,  effect  and  credit  in  Louisiana  as  it  has  in  Massachusetts. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  annulled,  avoided  and  reversed,  and  that  the  case  be 
remanded  for  further  proceedings  according  to  the  views  herein  ex- 
pressed. 


m  gs  *  No.  9774. 

Frank  A.  Lynch  vs.  John  C.  Febiger,  Ju. 

A  dealer  io  paints  of  a  particular  qaality  who  sells  the  same  with  the  formal  condition  that 
they  shall  be  used  as  they  come  from  the  manufacturers  and  be  properly  pnt  on,  and 
who  subsequently  discovers  that  one  to  whom  he  has  sold  such  paints  has  put  in  the  same 
foreign  lngredient»  oil  and  tiirpflntine~ift  not,  as  a  rule,  liable  in  damages  for  refusinjr 
lo  sell  further  t4i  rtiioh  purchaser  ard  for  stating  that  ho  had  not  kept  his  Bj^reement. 

rai-ticularly  is  such  the  law,  when  the  statements  are  made  without  malice,  under  the  flrui 
l)el[ef  that  they  are  true  and  for  self  protection,  to  the  party  himself  or  to  parties  inter 
Hsted  entitled  to  an  information. 
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APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Bightovj  J. 


Henry  Dufilho  for  Plaintiff  and  Appellee : 

Every  pablloation  of  languaffe  oonceraiDg  »  man  or  his  affaire,  which,  as  a  ueceMary  or 
natural  and  proximate  consequence  occasions  pecuniary  loss  to  him.  is  prima  facie  a 
slander.    Townsheud  on  Slander  and  Libel,  §  70,  p.  115. 

Slander  is  defaming  a  man  fa  his  reputation  by  spenking  wotils  which  affect  his  life,  office 
or  trade.    Ibid,  p.  DO.  foot  note  J. 

AVords  ottered  must  be  ronstrned  in  the  Aeuse  which  bearers  of  comnioo  and  reasonable  un- 
derstanding would  ascribe  to  them,  even  though  particular  individuals  better  informed 
tn  the  matter  allndod  to,  might  form  a  different  judgment  on  the  subject.  Monk's  Uu- 
darhUl  on  Torts,  pp.  t«,  1S3. 

Language  is  not  to  be  construed  in  a  milder  sense  (mitiori  Mtufu),  because  it  is  capable  of  a 
forced  constmction  by  being  interpreted  in  an  innocent  sense.  Bigelow  on  Torts. 
(Student's  Bdition),  p.  30 ;  see  also  S  L .  577 :  3  X.  S.  357,  and  other  authoriUes  quoted 
in  brief. 

When  language  is  slanderous  i>er  »e,  damages  may  be  recovered  without  special  injury  or 
damage  being  proved.  Townsheud  on  Slander  and  Libel,  p.  542 ;  38  Ann.  (vol.  38).  No. 
%  p.  161,  and  the  authorities  in  that  decision  quoted. 

Injury  to  one's  feelings  is  a  legitimate  ground  of  action  for  reasonable  indemnity.  38  Ann. 
(T«>l.3B)Ko.  3.  p.  161. 

Commantcations  made  by  one  person  t4>  another,  having  for  object  the  protection  of  the  pri 
vate  interest  of  either  or  both  of  the  parties,  must,  in  order  to  be  privileged,  have  been 
made  with  a  firm  belief  in  their  truth ;  otherwise  malice  is  to  be  presumed.  To  deter- 
mine whether  such  communications  were  made  under  a  tirm  beliet  in  their  truth,  it  is 
neoeeaary  to  consider  the  circumstances  attending  the  publication,  and,  the  means  of  in- 
formation possessed  by  the  publisher  for  knowing  whether  or  not  the  coBmuoioatlon  or 
pnbUcaUon  was  true.  That  mischief  which  a  man  does  he  Is  supposed  to  mean,  and  he 
ia  not  permitted  to  put  in  issue  a  meaning  abstracted  from  the  fact  Townsheud  on 
Slander  and  Llbel«  pp.  135,  600;  Monk's  Underhill  en  Torts,  p.  139;  Folkard's  Starkie  on 
Slander  and  Libel,  p.  343. 

The  aoawer  of  defendant  equivocates.  It  includes  every  possible  defense,  except  apology  to 
the  party  aggrieved.    It  cannot  avail  him.    38  Ann.  (vol.  38).  No.  3.  p.  161. 

Tbnre  it  no  such  thing  in  law  as  a  halfway  justiflcation.  Townsheud  on  Slander  and 
Libel,  §  918  and  note,  3d  ed. 

Jo9eph  P.  Hornor  and  Francis  B,  Lee  for  Defendant  and  Appellant : 

1.  The  truth  of  the  words  uttered,  or  publication  made,  is  an  absolute  defense  to  a  civil 
action  of  libel  or  slander.  Const.  1879,  Art.  168 ;  Perret  vs.  Times,  35  Ann.  176 ;  14  Ann. 
406;  13  Ann.  593;  Hawkins  vs.  Picayune,  39  Ann.  137;  Staub  vs.  Van  Benthuysen,  3f> 
Ann.  460. 

i  Statements  made  by  one  person  about  another  to  a  third,  though .  untrue,  are  privileged 
when  they  aie  made  witnont  malice,  under  a  firm  belief  in  their  truth,  and  for  the  pur- 
pose of  protecting  his  own  pecuniary  Interests  or  those  of  peisons  equally  interested  in 
the  subject  matter  of  the  communications,  or  in  reply  to  questions  upon  the  said  sub- 
ject matter  put  to  him  by  persons  interested  in  it  and  entitled  to  an  answer.  Townsheud 
on  Libel  and  SUinder,  sees.  t209.  *J40.  'J41  :  Odjcen  on  Libel  and  Slauder,  pp.  'i03.  '.209.  334 ; 
Haney  vs.  Tront,  34  Ann.  1147. 
22 
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The  opinion  of  the  Coart  was  delivered  by 

Bermudkz,  (!.  J.  This  is  an  action  in  damages  for  slander,  fixed  at 
§25,000. 

Ill  two  petitions,  an  original  and  a  .supplementary,  elaborately  pre- 
pared, the  plaintiff  complainH  that  the  defendant  hag  slandered  him  in 
his  business,  as  a  house  painter,  misrepresenting  him  as  having  adul- 
terated paints  purchased  from  defendant. 

Elaborate  exceptions  and  an  amplified  answer  were  filed,  in  which 
the  defendant  avers  that  he,  as  agent,  had  sold  paints  known  as 
^'  Ma8ury^8  liquid  colors"  under  the  express  condition,  previously  en- 
tered into,  that  he  would  use  these  just  tis  they  come  from  the  manu- 
facturers whom  he  represented,  and  would  put  them  on  properly  ;  Uiat 
he  subsequently  discovered  that  plaintiff  had  violated  the  agreement 
by  allowing  something  to  be  put  into  the  colors,  and  that  he  wonld  not 
sell  plaintiff  any  more  of  said  paints. 

The  case  was  submitted  to  a  jury,  who  returned  a  verdict  of  $5(K>, 
on  which  was  rendered  the  judgment  appealed  from,  and  of  whfch  no 
amendment  is  asked. 

Twenty-two  witnesses  have  testified. 

The  contract  or  understanding  was  proved,  and  it  wuh  expressly 
admitted  that  the  plaintiff  liad  put  oil  and  turpentine  in  Masury's 
liquid  colors. 

The  proof  is  also  that  the  defendant  made  the  statements  to  the 
plaintiff'  himself,  as  well  as  to  parties  interested,  who  liad  a  njij^ht 
to  be  informed,  and  whom  defendant  had  a  right  to  approach. 

Conceding  arguendo,  however,  that  the  defendant  has  not  proved 
the  contract  and  its  violation,  a  question  rising  superior  to  those 
raised  in  this  suit  would  be:  Could  not  the  defendant,  without  giving 
any  reasons  or  tendering  any  excuse,  have  refused,  with  impunity, 
selling  paints  any  further  to  plaintiff? 

It  occurs  to  us  that  defendant  cannot  be  assimilated  to  public  ser- 
vants, common  carriers,  and  to  others  in  similar  positions,  who  are 
bound  to  do  certain  things,  and  who  may  make  themselves  liable  in 
cases  of  dereliction  of  duty  and  injury  to  others. 

Considering  further  that  it  is  established  that  the  defendant  used  the 
word  adnlierated  when  he  accused  plaintiff  with  putting  in  the  paint 
other  ingredients,  we  do  not  think  that  it  is  shown  that  he  did  so  with 
a  full  knowledge  of  the  whole  purpose  of  the  word,  which  sometimes 
means  lo  corrupt  by  some  foreign  mixture.     We  prefer,  under  the  oir- 
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camstancee,  iu  the  absence  of  any  malice  shown,  to  consider  that  ]ie 
used  the  word  in  the  other  sense  which  it  has,  to  alter  by  intermixing 
what  was  1^  valuable,  such  as  oil  and  turpentine. 

Even  were  it  otherwise,  under  the  evidence,  we  are  not  prepared  to 
Hay  that  the  addition  of  those  two  ingi'edients  did  not  really  constitute 
an  adulteration,  whicli  actually  corrupted  or  vitiated  the  liquid  colors, 
so  as  to  deprive  them,  when  properly  used,  as  received  from  the  man- 
ufacturers, of  their  usual  brilliancy  and  durability. 

The  testimony,  pro  and  con,  establishes  satisfactorily  the  defense. 

In  refusing  the  motion  for  a  new  trial «  the  District  Judge  said  that 
he  considered  the  verdict  erroneous,  and  gave  reasons  in  support,  as 
follows  : 

1st.  There  was  no  pioof  of  any  defamatory  utterances  by  defend- 
ant other  than  the  statements  as  admitted  in  the  answer. 

2d.  It  is  more  than  doubtful  whether  those  statements  taken  in  the 
light  of  the  entire  admissions  are  at  all  defamatory. 

•Id.  The  truth  of  those  stat.emeuts  were  not  only  proved  beyond  a 
doubt,  but  it  was  admitted  in  argument  that  the  turpentine  had  been 
{lut  into  the  paints  by  plaiutifTs  orders. 

4tb.  The  existence,  prior  to  the  date  of  the  alleged  slanders,  of 
the  contract  set  up  by  the  defendant  was  established. 

5th.  The  further  defense  of  the  qualified  privilege  set  up  in  the 
answer  was  established  in  each  particular  case  iu  which  it  '.ya^ 
pleaded,  and  it  was  so  pleaded  as  to  each  of  the  statements  admitted 
and  proved  to  have  been  made.  ^ 

6th.    There  was  no  proof  of  injury  to  plaiutifif's  reputation. 

7th.  There  was  no  malice  by  the  defendant.  His  acts  and  state- 
ments proceeded  from  the  desire  to  protect  his  interests,  not  to  wan- 
tonly injure  or  annoy  plaintift. 

While  we  consider  that  the  district  judge  ought  to  have  gi-anted  a 
new  trial,  still  as  the  defendant  does  not  complain,  we  feel  justified  in 
passidg  upon  the  merits. 

With  the  district  judge  we  think  the  verdict  is  enoneous  and  that 
the  case  is  with  the  defendant. 

It  is  therefore  ordered  that  the  verdict  oH  the  jury  l>e  set  a^ide  and 
that  the  judgment  appealed  from  be  reversed,  and  it  is  now  decreed 
that  there  be  judgment  in  favor  of  the  defendant,  with  costs  iu  both 
courts. 
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SUt«  Ts.  Jordan. 


No.  9853. 
The  State  op  Louisiana  vs.  Spencer  Jordan. 

Burglary  is  a  statutory  offense.  An  information  charging  that  the  breal^g  and  entering 
into  was  done  wilfully,  malloionslj  and  /ehniously,  is  not  defective  for  not  MtUns  forth 
that  the  act  was  done  burglariously. 

APPEAL  from  the  Twelfth  District  Court,  Parish  of  (iraut. 
BUickman,  J. 

Jlf.  J,  jOtinniiigJiam,  Attoruey  Geoeral,  aud  John  C,  Wickliffe,  District 
Attorney,  for  the  State,  Appellant. 


The  opinion  of  the  Conrt  was  delivered  by 

Berhudez,  C.  J.  The  accused  moved  to  quash  the  information  for 
burglary  and  larceny  filed  against  him,  on  the  grounds :  That  it  does 
not  charge  the  essential  words  to  constitute  an  information  for  burg- 
lary, to  wit:  feloniously  aud  burglariously  broke  and  entered  the  dwell- 
ing house  in  the  night  time. 

The  motion  wn«  sustained  and  the  information  quashed.  The  State 
appeals. 

The  information  does  not  purport  to  charge  burglary  into  a  dweldnfj- 
house.  It  charges  that  the  defendant  did  wilfully,  maliciously  and 
feloniously^  and  in  the  night  time,  break  and  enter  the  corn  crib  of 
March  Scott,  *  *  and  having  so  broken  and  entered,  did  then  and 
there,  wilfully,  maliciously  and  feloniously,  one  barrel  of  corn  worth 
one  dollar  and  the  property  of  said  March  Scott,  steal  and  caiTy  away. 

The  State  says  that  the  information  was  filed  under  the  provisions 
of  sec.  852,  R.  S. 

That  section  does  not  require  that  the  accused  be  charged  with  hav- 
ing burglariously  broken  into  and  entered,  etc. 

In  State  vs.  Nelson,  90  Ann.  1253,  the  previous  court  held  that  the 
crime  of  burglary  known  to  our  law,  is  statutory  ;  that  the  statute  de- 
fines it,  and  that  we  must,  therefore,  look  to  the  statute  to  ascertain 
the  essential  averments  of  the  indictment. 

^^It  is  urged,  said  the  Court,  that  it  is  not  snfiicient  to  charge  that 
the  act  was  ** feloniously^''  done;  that  the  charge  should  also  be  that  it 
was  burglariously  done,  *  *  It  is  sufficient  to  charge  in  the  language 
of  the  statute  that  the  otteuse  had  been  ooniniitt4»d  feloniously.  Whar. 
Or.  L.  399 ;  29  Ann.  602. 

It  is  therefore  ordered  aud  decreed,  that  the  judgment  appealed  from 
be  reversed  ;  that  the  motion  to  iiuitsh  be  overruled  and  that  the  case 
be  remanded  for  further  proceedings  according  to  law. 
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SUt«  «x  rel.  Lamarqae  tb.  Recorder. 

No.  9Jm. 
The  State  ex  rel  F.   Lamarque   vs.   L.   A.   Burthr,  Recorder. 

The  Sapreme  Court  can  exercise  its  JnrisdicUon  in  so  far  only  ms  it  shall  bavo  knowledge  of 
the  Matters  arj^ned  and  contested  beloto. 

A  mandatntu  will  not  lie  to  a  recorder  for  refosing  to  allow  an  appeal  Aom  a  Jvdgroent  in- 
flicting a  fine  for  the  violation  of  a  monioipal  ordinance,  when  the  eonstitationality  or 
legality  of  the  ordinance  aathorising  the  fine  was  not  contested  and  pat  at  issae  Uf  forp 
the  Judgment. 

Jiandamiu  does  not  lie  to  compel  the  granting  of  an  appeal  in  a  ease  which,  on  the  face  of 
the  papers,  is  nnappealahle. 

A    PPLICATION  for  Mandamus. 


Belden  and  ArmhruBterj  for  the  Relator. 


The  opinion  of  the  Conrt  waa  deliveied  by 

Bermddez,  C.  J.  The  Relator  applies  for  a  mandamns  to  eotnpel 
the  recorder  to  grant  him  a  suBpensive  appeal  from  a  judgment  in- 
tlicting  a  fine  on  him  for  the  violation  of  a  municipal  ordinance^ 
charged  with  illegality  as  having  been  previously  repealed. 

The  recorder,  in  an  elaborate  return,  denies  that  the  constitutional- 
ity or  legality  of  the  ordinance  was,  in  any  manner,  put  at  issue 
before  him. 

The  relator  has  adduced  no  proof  to  show  the  reverse. 

This  Court  surely  could,  in  the  exercise  of  its  appellate  jurisdiction, 
review  a  judgment,  for  any  amount,  rendered  in  fartherance  of  a 
municipal  ordinance  assailed  as  unconstitutional  or  illegal,  where  such 
judgment  has  passed  on  such  issue;  but  in  the  absence  of  such  plea,  it 
would  be  powerless  to  adjudicate  upon  the  correctness  of  sucli  judg- 
ment 

The  Constitution  vests  it  with  appellate  jurisdiction  in  cases  in 
wlilch  the  constitutionality  or  legality  of  any  fine  imposed  by  a  muni- 
cipal corporation  is  in  contestation.    Art.  81. 

'*  The  Supreme  Court  can  only  exercise  its  jurisdiction  in  so  far  as  it 
Rhall  have  knowledge  of  the  matters  argued  or  contested  below.^ 
C.  P.  896. 

As  the  legality  of  the  fine  was  not  contested  below,  it  could  not  be 
contested  on  appeal. 

The  recorder  has,  therefore,  properly  refused  the  appeal. 

It  is,  therefore,  ordered  that  the  application  for  a  mandamus  be  re- 
fused, with  costs. 


1 


:U2  SUPREME  COUHT  OF  LOUISIANA. 


StAtc  ex  rel.  Johnson  vs.  New  Orleans. 


No.  9720. 

Thk  St.\te  of  LorisiAN'A   EX  REL.  Bradish  Johnson  vs.  Citv   of 

New  Orleans. 

In  a  proceeding  by  mandamas  for  the  cancellation  of  aii  inscription  of  the  drainage  tax 
mortgage,  on  the  ground  that  the  tax  ia  not  exigible  against  relator's  property,  either 
for  want  of  consideration  dr  for  non-performance  of  the  drainage  contract,  or  on  acconnt 
of  previous  payment,  the  controvemj  does  not  involve  the  legality  or  constitutionality 
of  the  tax. 

In  such  case  the  test  of  the  jurisdiction  of  the  Supreme  Court  is  the  amount  of  the  tax  in 
discussion,  and  the  appeal  cannot  be  nustained  if  said  amount  does  not  exceed  two 
thousand  dollars. 

APPEAL  from  the  Ci\il  District  Court  for  tlio  Pariah  of  Orleans. 
Bightm-y  J. 


1\  Oilmore  dk  Softs  for  the  Relator,  Appellant. 

H'.  H,  BofferSf  City  Attorney,  and  Wynne  Rogers  for  Defendant  and 
Appellee. 


The  opinion  of  the  Court  was  delivered  by 

PocH^,  J.  Relator  seeks  a  jadgraent  for  the  cancellation  of  the  in- 
Hci-iption  in  the  mortgage  office  of  drainage  taxes  in  favor  of  the  city 
of  New  Orleans  against  property  which  he  owns  in  said  city. 

He  predicates  the  relief  which  he  prays  for  on  the  following  aver- 
menta  substantially : 

1.  That  said  tax  rests  on  no  consideration  in  so  far  as  it  is  intended 
to  ailect  the  property  which  he  describes  in  his  petition. 

2.  That  said  property  had  already  been  drained,  and  the  tax  for  the 
same  had  been  paid  to  the  New  Orleans  Draining  Company. 

3.  That  the  drainage  work  undertaken  by  the  city  of  New  Orleans, 
nuder  color  of  the  acts  of  the  General  Assembly  of  1858,  1859  and  1871, 
has  not  been  carried  on,  but,  on  the  contrary,  has  been  abandoned. 

The  city  made  no  defense,  and  the  district  court  dismissed  the 
action  as  in  case  of  non-suit,  for  the  reason  that  relator  had  failed  to 
prove  the  facts  necessary  to  his  success. 

The  amount  of  the  tax  complained  of  is  $1,368.35,  and  therefore  we 
have  no  jurisdiction  of  the  case. 

As  it  clearly  appears  from  the  allegations  which  make  up  the  ground- 
work of  the  mandamus  prayed  for,  this  controversy  involves  purely 
and  simply  questions  of  fact. 

Hence  the  legality  or  constitutionality  of  the  tax  in  suit  is  not  in 
contestation. 
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BuckiDffham  vs.  Board  of  Liqnldmtiou. 

Relator  does  Dot  complain,  allege  or  intimate  tbat  the  drainage  tax 
is  either  illegal  or  nnconstitntional,  bnt  his  contention  is  that  nnder  the 
circnmstances  vrhich  characterize  the  condition  of  his  property  in 
reference  to  drainage,  the  tax  inscribed  against  it  cannot  be  exacted ^ 
either  because  it  is  not  due,  or  because  it  had  already  been  paid,  or 
because  the  drainage  work,  which  is  the  only  consideration  therefor, 
has  not  been  carried  on,  but  is  abandoned. 

These  three  questions  of  fact,  depending  for  solution  exclusively  on 
evidence,  cannot  be  construed  as  a  contestation  involving  the  legality 
or  unconstitutionality  of  the  tax  under  discussion. 

And  that  feature  of  the  controversy  is  the  sole  condition  of  our 
jurisdiction  when  the  amount  of  the  tax  does  not  exceed  two  thousand 
dollars.  Gillis  &  Kennett  vs.  Assessor,  33  Ann.  285;  New  Orleans  vs. 
Blanks,  35  Ann.  1201 ;  Cobb  vs.  Tax  Collector,  36  Ann.  801;  Breaux 
vs.  Recorder  of  Mortgages,  36  Ann.  742. 

It  is  therefore  ordered  that  this  appeal  be  hence  dismissed. 


No.  9927. 
S.  M.  Buckingham  vs.  The  Board  of  Liquidation. 

Xbe  bona  fide  holder  of  State  bonds,  the  genalneneaa  and  legality  of  which  is  not  at  issue, 
iasoed  under  Act  69  of  1870,  E.  S.,  is  entitled  to  bare  them  fanded  under  Act  3  of  1874, 
altboogb  the  books  of  the  Auditor  show  tbat  more  bonds  have  been  fanded  than  wern 
issued. 

The  plaintiff  cannot  be  made  to  suffer  from  the  error  or  fraud  committed. 

APPEAL  from  the  Seventeenth  District  Court,  parish  of  East  llaton 
Rouge.    Burgess,  J. 

Kennardj  Hoxce  and  Prentiss,  for  Plaintiff  and  Appellee. 

J/.  J,  Ounninghamy  Attorney  General,  for  Defendant  and  Appellant. 


The  opinion  cf  the  Court  was' delivered  by 

Hermudez,  C.  J.    The  defendant  appeals  from  a  judgment  which 

clirects  the  funding  of  certain  bonds  held  by  plaintiff,  issued  under 
Act  69  of  1870,  E.  S. 

The  Board  of  Liquidation  contends  thar,  acting  under  Act  3  of  1874, 
which  provides  for  the  funding  of  State  bonds,  it  has  no  right  to  fund 
bonds  of  any  particular  issue,  to  a  larger  amount  than  appears  to  have 
been  nttered. 

The  legality  or  genuineness  of  the  bonds  held  by  plaintiff  is  not  at 
issue. 


'MA  SUPREME  COURT  OF  LOUISIANA. 


SocoU  vs.  CheM-Carley  Compau.r. 


It  appears  from  the  books  of  the  Stati*  Auditor  that  i^2,950,(KX)  of  the 
floating  debt  bondft  were  issued  under  the  act  of  1870,  and  that  ^2,- 
962,000  of  those  bonds  Iiave  alieady  Ijeen  funded  under  the  act  of 
1874,  $12,000  more  than  issued. 

No  doubt  the  entries  on  the  Auditor^s  books  are.  piima facie  correct, 
but  what  does  this  presumption  amount  to  when  they  are  self-destruc- 
tive? Their  own  recitals  establish  either  that  more  than  the  stated 
number  and  amount  of  bonds  have  been  issued,  or  that  among  the 
bonds  funded  there  are  some  which  are  spurious. 

If  the  bonds /iind«<2  are  all  genuine,  then  the  number  and  amount  of 
bonds  igsued  exceed  by  $12,000  the  bonds  funded. 

If,  on  the  other  hand,  the  hond^  Junded  are  in  part  spurious,  for  an 
amount  exceeding  $12,000,  then  the  number  and  amount  of  the  bonds 
issued  include  more  than  $12,000  of  forged  bonds. 

The  plaintiff  is  a  bana  fide  bolder  of  genuine  legal  bonds,  not  can- 
celled, as  is  done  with  funded  bonds. 

It  is  evident  that  some  error  or  fraud  has  been  committed  some- 
where; bnt,  whether  the  one  or  the  other,  tlie  plaintiff  cannot  be 
made  to  suffer.  The  State  must  seek  relief  otherwise  than  by  shutting 
him  out. 

Judgment  affirmed. 


No.  9788. 
Angelo  Socola  vs.  Chess -Carley  Company. 

A  denier  in  petroleam  fluids,  who  fills  »n  order  for  a  barrel  of  "Paroliue"  by  deliTeting  a 
Imrrel  of  ''GasollDe"  of  74°  gravity,  and  brands  the  package  as  "  Pnroline.'*  is  not 
Kiiilty  of  deoeption,  as  the  difference  in  the  dangerous  character  and  in  the  ase  of  the 
two  fluids  is  hardly  measurable  or  perceptible ;  and  the  package  containing  the  stamp 
"explosiye  and  dangerous,"  placed  thereon  by  the  inspector  under  the  proyisions  of 
Act  No.  37  of  1877,  regulating  the  mode  of  inspecting  coal  and  petroleum  oils  or  flidds. 

In  a  case  of  a  fire  originating  from  the  package  of  such  goods,  from  which  oil  is  drawn  in 
the  night  by  persons  who  enter  the  room  with  a  burning  lantern,  the  dealer  will  not  be 
held  responsible  for  the  damages  resulting  from  such  fire. 

Positiye  testimony  on  a  giyen  point  always  predominates  over  negative  testimony  on  the 
same  point. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Tissot,  J. 


E,  H,  MeCaleb  and  T.  J.  Semmea  dk  Legendre  for  Plaintiff  and  Appel- 
lant: 

1 .  The  vendor  of  illuminating  oils  is  liable  to  the  vendee  in  damages  for  the  destmcUon  of 
property  by  fire  caused  by  the  volatilization  and  ignition  of  a  barrel  of  gasoline  sold  as 
^'puroline.*'    R.  C.  C.  Art.  9445 ;  Addison  on  Torts,  pp.  850  and  851 ;  18  Ann.  S38 ;  Thomp  - 
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Sooolft  ra.  Gbess-Cftrley  Company. 


«on  OB  jTagligenoe,  vol.  i,  pp.  23S  and  236.  The  vendor  who  is  a  deoler  in  dangeroan 
agenoiee  liable,  though  ignorant  of  the  vioee  of  the  thing  sold.  Pothier,  Contrat  de 
Yente,  Part  II,  Chap.  1.  Nos.  SOS.  213,  3H  ;  2  Ann.  R.  Q.  R,  div.  lOS.  The  bnyer  may 
reeoTor  damages  for  injuries  which  result  from  selling  property  with  a  false  warranty. 
Sutherland  on  Damages,  vol.  3,  p  435;  Laurent.  Tome  34,  Nos.  994  and  395;  8  M.  &W., 
519 ;  4  H.  &  W.  337 :  Bonnin  et  Jnlien  e,  Gabriel,  Dalloz,  IST),  p.  55 ;  L.  R.  5  Ex.  1 ;  3 
Selden  397 ;  11  Allen  579.  A  dealer  in  oil  is  responsible  for  ii^nries  caused  by  an  explo- 
sion.   104  Mass.  64. 

3.  The  artiele  ordered,  '*puroline,*'  and  the  article  delivered,  gasoline,  of  a  high  speoiflc 
gravity  and  veir  dangerous,  are  materially  different,  and  the  defendants  are  estopped 
from  asserting  their  identity,  because  (1)  of  the  statements  contained  in  the  charter  of 
the  "  Insurance  Oil  Tsnk  Co.,"  of  which  they  ue  the  controlling  stockholders ;  (3)  by  rop- 
resenting  and  selling  pnroline  as  a  patented  article ;  (3)  by  their  circulars ;  and  (4)  by 
their  price-cards,  in  which  they  aro  called  by  different  names  and  sold  at  differont 
prices.  In  dangerous  agencies  mero  resemblance  is  not  snflBcient— absolute  identity  is 
requisite  when  the  article  sold  is  likely  to  do  harm  to  life  or  property.  37  A.  713 ; 
Lewin's  Cro.  Ca^.  169.  Stockholders  are  bound  by  the  acts  and  ropresentations  of  the 
corporation  or  its  agents.  17  Wall,  033;  ^  17,  Freeman  on  Judgments;  13  Ann.  359; 
38  Ann.  304;  18 How.  331;  §139,  Boone  on  Corporations;  Bigelow  on  Estoppel,  chap. 
XIX,  p.  473;  H.  D.  p.  513,  No.  6. 

:i.  The  defendant  had  no  right  to  counterfeit  the  trade- mark  "Puroline,"  belonging  to 
the  Insurance  Oil  Tank  Company,  upon  the  barrel  of  gasoline  shipped  to  plaintiff,  and 
which  caused  the  damage  complained  of.  The  unauthorised  use  of  this  trade>mark 
was  a  ftaud  upon  the  purohaser.  33  Ann.  953;  34  Ann.  99;  Sutherland  on  Damages, 
vol.  3,  p.  639.  An  implied  warranty  is  imposed  on  the  vendor  who  sells  an  article  with 
a  trade-mark.  Benjamin  on  Sales,  p.  495;  Pardessns,  vol.  1,  p.  136,  Ko.  110;  ib.  189, 
No.  163.  A  pnrahaser  can  maintain  an  action  for  deceit  against  his  vendor  for  selling 
him  an  article  under  a  false  trade-mark .  Croke's  Jacobus ;  Upton  oo  Trade-marks,  pp. 
10  and  11 ;  Browne  on  Trade-marks,  par.  63,  64,  pp.  40,  41  and  42. 

4 .  The  banel  delivered  by  defendant  was  not  branded  "  Danfferous  and  ExploHve"  as  ro- 
quired  by  the  laws  of  this  State  (Act  37,  Ex.  Ses.  1877,  p.  60),  and  was  uhlpped  on  a  pas- 
senger vessel,  in  violation  of  the  penal  statutes  of  the  United  States.  Kev.  Stats,  of 
the  U.S.,  sees.  4474,  4476.  These  statutes  are  State  inspection  laws,  passed  under  the 
police  power.    9  Wall.  141 ;  97  U.  S.  504. 

5.  Defendants  having  suppxessed  and  withheld  the  testimony  of  their  clerk,  who  received 
the  order  for,  and  the  drayman  who  hauled,  the  barrel  of  fluid  in  question,  every  pre- 
sumption must  be  taken  against  them .    3  Ann.  888 ;  6  Ann .  166 ;  35  Ann .  694 . 

6.  The  defendant  cannot  set  up  plaintiffs  alleged  contributory  negligence  as  an  excuse, 
l>eeause  (I)  they  committed  unlawful  acts  in  failing  to  have  the  barrol  marked  as  re- 
quired by  the  State  statute,  and  in  shipping  it  in  violation  of  the  act  of  Congress,  and 
(3)  because  they  throw  plaintiff  off  his  guard.  Par.  23  and  23,  Beach  on  Contributory 
Negligence,  pp.  69.  70  and  71  et  seq. :  Thompson  on  Neg.,  vol.  1,  p.  344:  0  Md.  108;  37 
Ann.  31. 

White  d'  Satinderft  for  Defendant  and  Appellee : 
Th<*  13th  paragraph  of  Art.  35.Mi  deflnen  the  term  "fault."  Now  this  term  "fault"  is  used 
in  quite  a  number  of  Articles  of  the  Code,  as  a  general  term  denoting  both  intentional 
and  unintentional  violation  of  another's  right.  For  example,  Art.  3731  declares  that  the 
lessee  is  liable  for  injuries  to  the  thing  leased,  sustained  "  through  his  fault."  In  Arts. 
3071-3-3,  relative  to  alternative  obligations,  "  fault "  is  again  used  to  denote  either  inten- 
tional or  uniotentional  wrong  doing.  So,  in  Art.  1958,  which  declares  that  contracts  are 
interpnted  against  him  through  whose  "  negligence  or  fault"  the  obscurity  arose.  In 
this  article  the  term  is  manifestly  used  «s  moro  enpecially  denoting  intentional  wrong 
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doiBUf.    And  again  it  is  used  in  this  sense  in  Art.  3370.  which  provides  that  the  hn^baid 
is  not  liable  where  the  dowry  was  not  lost  through  his  *'  faalt  or  neglect" 

Bat  the  article  in  which  the  term  is  used  in  immediate  connection  with  the  snbject  we  are 
now  consldeiing,  is  Art.  S315.  This  artfcU'  declares  that:  '* Every  act  whatever  of 
man  that  causes  damage  to  another,  obliges  him  by  whose  fault  it  happened  to  repair  it." 

The  article  Just  cited  is  a  literal  translation  of  Art.  1362  of  the  Code  Napoleon.  The  com- 
mentators are  all  agreed  that  the  term  "  faute"  in  this  aiticle  means  both  intended  and 
unintended  infringement  of  the  lights  of  others.  For  example.  Mourlon,  commenting 
ou  Art.  1383,  says :  "La  faute  est  un  d^llt  lorsque  Targent  du  dommagt^  la  catis^  avec 
intention ;  nu  quasi- delit  dans  le  cas  conlraire."    (Vol.  3.  p.  893.) 

So  Marcad^,  vol.  5,  p.  265:  "  La  loi  s'occupe  Mimultandmeni  des  d^lits  et  des  qaasinl^lita 
dans  les  Alls  1383  et  1383,  puisqu'elle  y  consacre  i'obligatiou  i^sultant  de  tout  acte 
prejudiciable  et  lautif  sans  dintiD}:uer  8«  cot  acte  a  ^te  ou  n'a  pas  et^  accompagn^  de 
I'intention  de  nuire." 

And  Laurent,  vol.  SO,  p.  406 :  -  La  loi  prend  le  mot '  faute '  dann  sa  phis  large  acception ;  i1 
oomprend  toutes  les  causes  d'imputabilit^,  depnis  lo  dol  .insqu'a  la  plus  l^gdre  impm> 
dence;  done  les  d61its  aussi  bien  que  les  quasi-d^lits." 

In  other  words,  the  term  "fault  "  in  onr  Code  is  *'nomen  generalUiimum.'^  and  designates 
intentional  wrongs  as  well  as  those  which  happen  through  negligence  or  inadvertence. 
"Fault "is  thus  the  generic  term;  negligence  a  specific  term.  "Fault"  denote*  all 
wrongs,  both  intentional  and  unintentional:  "  negligence  "  denotes  only  unlntentionM 
wrongs. 

When,  therefora,  our  Code  defines  "fault,"  and  distinguishes  its  several  divisions,  it  in 
illogical  to  daim  that  the  definition  and  division  given  are  intended  to  apply  also 
"negligence." 

But  it  may  be  urged  though  "  fault "  is  sometimes  used  as  a  generic  term,  yet  in  the  defini* 
tion  of  it  given  in  our  Code  it  is  taken  in  a  narrower  sense,  as  the  equivalent  of  negli- 
gence. 

There  does  not  seem  to  be  any  ground  for  this  assumption,  but  if  it  were  conceded,  the  oul> 
result  would  be  to  make  the  definition  unmeaning.    For,  if  we  assume  that  by  "  fault 
is  intended  "  negligence  "  in  this  definition  and  substitute  the  latter  term  for  the  former, 
the  definition  would  then  read  thns:    "  The  gross  negligence  is  that  which  proceedM 
from  inexcusable  negligence  or  ignorance." 

Here  briefly :    "  Gross  negligence  is  inexcusable." 

So  is  ordinary  or  slight  negligence.  The  doer  of  an  iivjury  is  liable  whether  his  uegUgeuce 
was  gross  or  ordinary.  Gross  ndgligence  and  slight  negligence  would  thns  be  con- 
founded and  identified  by  the  vttry  definition  which  is  supposed  to  distinguish  them. 

The  assumption  that  "  ciUpa  "  is  used  and  defined  in  the  Roman  law  as  a  technical  term,  sig- 
nifying simply  what  "  negligence  "  signifies  in  our  law  Ih.  in  oar  Judgment,  equally  un- 
founded. The  term  ''culpa"  is  nsed  in  the  Roman  law  with  a  signification  as  broad  as 
that  which  ''faute'*  has  in  the  French  law.  or  which  "  fault "  or  "  wrong "  has  in  our 
law.  For  example :  It  was  a  nile  of  the  Roman  law  that  responsibility  did  not  attach 
for  failure  to  prevent  an  injury  which  it  was  out  of  the  power  of  him  who  foresaw  it  to 
prevent— "Cu/prt  caret,  qui  ncit,  tted prohibere  non  patait,"  l.  50  de  divertig  regulis.  He  is 
without  fault,  etc.  And  where  riV  major  is  declared  to  relesHe  from  responsibility,  the 
language  is  "  Ejus  vera  nulla  culpa  e>it,  cuiparere  aecesse  hit.  (L.  169  Id.)  That  is,  though 
the  act  was  intended,  it  was  without  fault.  So,  a  surgeon  who  deliberately  abandons  a 
patient,  after  amputating  a  limb,  and  when  he  must  know  that  such  abandonment  will 
endanger  the  patient's  life,  is  declared  to  be  ntlpoe  reus  (Inst.  Lib.  IV.  T.  3.  96),  that  is, 
guilty  of  a  legal  fault  which,  by  hypothesis,  is  intentional,  not  inadvertent. 

The  "culpa"  to  which  the  Aquilian  law  related  was,  of  course,  usually  that  form  of  "fault' 
which  results  from  negligence.    But,  as  we  have  just  seen,  the  term  was.  by  no  means. 
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inrariably  naed  in  thU  roatricted  eense .  The  definitioni)  cited  from  the  16th  title  of  the 
^th  Book  of  the  Pandects,  are  nnsatiafaotory  and  of  little  Taloe,  a«  they  are  simply  a  few 
pointed  exprosaions  taken  from  the  context  which  showed  the  particular  phase  of 
-'cnlpa"  which  the  anthor  was  disenssing.  It  seems,  probable,  however,  as  Pothier  inti- 
mates Id  hia  edition  of  the  Pandects,  that  these  definitions  relate  to  negligent  bieachea 
of  daty  in  connection  with  the  sereral  contracts  of  bailment.  The  compaiison  of  great 
negligence  with  intentional  wrong-doing,  has  a  significance  and  propriety  in  these 
particular  relations  which  are  altogether  wanting  in  the  case  of  "cnlpa'- unconnected 
with  contract 

We  see,  thon,  that '  'culpa,"  in  the  Roman  law,  is  either  "fanlt,"  and  thas  a  term  of  mnch 
wider  signiBcance  than  "negligence;''  or  else  it  is  that  phase  of  negligence  which  is 
shown  in  connection  with  the  contracts  of  bailment,  and  so,  in  this  restricted  sense,  as 
mnch  too  narrow,  tin  in  its  more  general  sense  it  is  too  wide.  In  either  sense  it  is  not 
u^Kiigence  unconnected  with  contract,  and  therefore  is  not  the  matter  we  are  now  dis- 
cuaaing.  We  may  remark  here,  that  the  mediieval  and  modem  attempts  to  classify  and 
divide  negligence  hare  appeared  in  professed  treaties  on  bailments,  and  the  cases  stated 
to  eetablish  and  illastrate  the  divisions  are  drawn  from  those  contracts .  The  efforts 
to  extend  this  classification  and  (livigion  to  negligence,  ancoimeoted  with  contract,  has 
given  rise  to  infinite  confusion. 

As  the  Roman  law  and  code  definition  throw  no  light  on  the  subject,  we  must  consult  the 
anglo-American  text  writers  and  decisions,  with  whose  principles  and  terminology  onr 
jurisprudence  on  the  subject  of  negligence  is  mnch  more  closely  connected  than  it  is 
with  the  Roman  law.  For  it  should  be  observed  that  the  term  "gross  negligence  or 
carelessness"  appears  not  in  the  Code,  bat  in  a  very  modem  statute-K>ne  passed  in  1877 
The  term  is  a  recognized  technical  term,  of  every  day  occurrence  in  general  American 
jnrispradence,  and  its  meaning  has  been  extensively  discussed  by  courts  and  authoTs 
during  the  past  half  centnry.  The  literature  on  the  subject  Is  found  in  all  the  works 
on  torts,  negligence  and  damages,  which  make  a  part  of  the  working  library  of  every 
lawyer  in  the  State.  It  is  far  more  likely,  then,  that  the  term  was  used  in  the  sense 
familiar  to  the  Legislature  which  enacted  the  law,  than  in  a  sense  « hich  learned  re- 
search might  disputably  and  doubtfully  give  it  in  the  Roman  law. 

)2d.  The  sense  of  gross  negligence  or  carelessness  in  angle- Ameiican  Jurisprudence. 

Modem  Judges  and  te^t  writers  have,  with  great  unanimity,  repudiated  the  attempt  to 
engrafl  on  the  general  law  of  negligence  unconnected  with  contract  the  distinctions 
el«borated  by  medisBval  ohoialists  as  to  negligence  in  connection  with  the  several  con- 
tracts of  bailment. 

Says  Sutherland.  J.  iu  Wells  vs.  R.  U.  Co.,  24  N.  Y.  186:  "It  has  been  doubted  of  late 
whether  the  formal  division  or  classification  of  negligence  iu  the  abstract  intogi-uss, 
ordinary  and  slight,  recognised  in  the  books,  has  been  useful ;  indee  J,  whether  it  Iimm 
not  tended  to  produce  confusion.  This  classification  of  iiegligence  wbicb  grew  out  of 
the  classification  ot  bailments,  and  which  has  been  consideied  moie  particularly  appli- 
cable to  questions  of  negligence  between  bailoi  and  bailee,  ib  founded  upon  but  one 
circumstance,  that  is,  the  circumstance  of  the  benefit  to  the  bailor,  or  to  the  bailee,  or 
of  mutual  benefit.  This  circumstance,  either  of  mutual  benefit,  or  of  benefit  to  one  or 
other  of  the  parties  only,  being  a  circumstance  common  to  all  bailments,  was  made  the 
foundation  or  principle  ot  the  classification  ;  but  it  is  evident,  from  the  very  nature  of 
the  subject,  that  it  is  and  must  be  a  mere  abstract,  philosophical  classification,  of  little 
or  no  use  in  practice .    Courts  deal  wiih  cases /' 

In  another  case  (Perkins  vs.  Railroad  Co.  p.  206),  in  the  same  volume,  the  organ  of  the 
Court  savs:  "I  think,  with  Lord  Denman,  who,  in  Hinton  vs.  Dibbin  (8  Q.  B.  661), 
said:  'It  may  well  be  doubted  whether  between  gross  negligence  and  negligence 
moTely,  any  intelligible  distinction  exists.'     Judge  Curtis  (in  16  How.  474)  also  says: 
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'It  may  be  doubted  wbetfaer  the  temiR  alight,  ordinary  and  groM  nefflisenoe  can  be 
Qsefnlly  applied  in  praotioe.' 

"The  difficulty  of  defining  gross  negligence,  and  the  intrinsic  uncertainty  pertaining  to 
the  question,  as  one  of  law,  and  the  utter  impracticability  of  establishing  any  preolae 
rule  on  the  subject,  renders  it  unsafe  to  base  any  legal  decisions  on  distinctions  of  the 
degrees  of  negligence . " 

The  Supreme  Court  of  Massachusetts  has  announced  the  same  view  in  Gill  ts.  Middleton, 
105  Mass.  478,  where  they  say :  "The  law  furnishes  no  definition  of  gi-oss  negligence,  as 
distinguished  fk-om  want  of  reasonable  and  ordinary  care,  which  can  be  of  any  practical 
utility.  *  *  *  xhe  degrees  of  negligence,  so  often  spoken  of  in  the  text 
books,  do  not  admit  of  such  precision  and  exactness  of  definition  as  to  be  of  any  prac- 
tical advantage  in  the  administration  of  Justice,  without  a  detail  of  the  fkcts  which  they 
are  intended  to  designate." 

The  Supreme  Court  of  the  United  States  has  also  reached  the  conclusion  that  the  diatinc' 
tiou  between  gross  and  ordinary  negligence  is  impossible  of  definition  or  practical 
application. 

In  Steambeat  vs.  King,  16  How.  474,  the  Court  say:  "It  may  be  doubted  if  theae  terms  can 
be  usefully  applied  in  practice.  Their  meaning  is  not  fixed,  or  capable  of  being  so. 
One  degree  thus  described  not  only  may  be  confounded  with  another,  but  it  is  quite  im- 
practicable exactly  to  distinguish  them.  *  *  *  If  the  law  furnishes  no  defi- 
nitions ot  the  terms  'gross  negligence,'  or  'ordinary  negligence,'  which  can  be  applied 
in  practice,  but  leaves  it  to  the  Jury  to  determine  in  each  case  what  the  duty  was,  and 
what  omissions  amount  to  a  breach  of  it,  It  would  seem  that  imperfect  and  confesaedly 
unsuccessful  attempts  to  define  that  duty  had  better  be  abandoned." 

Subsequently,  in  R.  B.  Co.  vs.  Arms,  91  U.  S.  494,  they  quote,  with  approval,  the  case  last 
cited.  They  say  that  they  have  there  ''expreesed  their  disapprobation  of  these  at- 
tempts to  flz  the  degrees  of  negligence  by  legal  definitions."  Further  on,  after  quoting, 
with  approval,  the  BngUsh  cases,  they  say,  "  *  *  but,  after  all.  it  (gross  neg- 
ligence) meana  the  absence  of  the  care  that  was  neoeasary  under  the  circumstances." 

The  BngUsh  cases  are  equally  clear.  In  Wilson  vs.  Brett,  11  M.  &  W.,  113,  it  is  said  that 
"gross  negligence  is  ordinary  negligence,  with  a  vituperative  epithet."  And  in  Gill 
vs.  Genen^,  etc.,  Co.  (L.  B.  C.  P.  1),  l^e  Court,  after  repudiating  the  distinction  be- 
tween gross  and  ordinary  negligence,  remark :  "Gross  in  a  word  of  description,  and  not 
of  definition,  and  it  woald  be  only  introducing  a  source  of  confusion  to  use  the  expreas- 
ion,  'gross  negligence.'  instead  of  the  equivalent,  'a  wazrt  of  due  care  and  skill/  " 

Finally,  Chancellor  Kent  long  ago  declared  that  'gross  neglect  is  the  want  of  that  cai^ 
which  every  man  of  common  sense,  under  the  circumstauceR,  takes  of  his  own  prop- 
erty. (2  Com.  660.)  This  definition,  it  will  be  observed,  confoundsjgross  and  ordinary 
negligence,  as  understood  by  plaintiff's  counsel.  A  recent  English  writer  (Smith  on 
Negligence,  p,  21)  remarks:  ''The  words  'ordinary*  and  'reasonable'  are,  no  doubt, 
vague;  but  the  subject  is  only  ftirther  obscured  by  the  introduction  of  the  words, 
'gross'  and  'slight,'  because  nobody  can  really  say  what  they  mean,  though  anylM>dy 
may  easily  give  to  them  some  peculiar  or  exaggerated  meaning." 


The  opinion  of  the  Court  was  delivered  by 

Poch£,  J.    This  is  a  suit  for  damages  in  the  sum  of  $17,275;  in  which 
plaintiff  appeals  from  a  judgment  rejecting  his  demand. 
The  principal  facts  are  as  follows : 
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A  rice  iiiilly  situated  in  the  parish  of  Plaqaemines,  about  45  miles 
btlow  this  city,  and  owned  by  plaintiff,  was  totally  destroyed  by  fire 
on  the  night  of  September  II,  1885. 

Tlie  fire  originated  in  a  warehouse  adjoining  the  mill,  in  which  wa« 
stored  a  barrel  of  petroleum  oil  or  fluid,  used  for  illuminating  pur- 
poses when  the  mill  was  run  at  night.  While  two  of  the  mill  employees 
-were  engaged,  a  short  time  after  midnight,  in  drawing  some  oil  from 
the  barrel,  in  order  to  replenish  the  lamps  of  the  mill,  an  apparently 
spontaneous  combustion  occurred  in  the  room,  which  ignited  the  bar- 
rel. The  fire  then  spread  from  the  warehouse  to  the  mill,  which  was 
iu  a  short  time  destroyed  with  all  its  appurtenances. 

The  barrel  of  oil  or  fluid  had  been  purchased  by  plaintiff  from  the 
defendant  company,  by  which  it  had  been  shipped  by  boat  to  the  mill 
on  the  7th  of  September,  according  to  plaintiff's  directions. 

In  Iiis  pleadings,  plaintiff  holds  the  defendant  company  responsible 
for  the  destruction  of  his  mill,  for  the  following  reasons,  substantially: 

1st.  That  his  order  of  September  the  7th  was  for  a  barrel  of  *'  pu- 
roline,^  a  burning  fluid  extensively  used  in  illuminating  sugar-houses 
and  rice  mills  with  safety,  and  that  instead  thereof,  the  defendant 
fi^hipped  to  his  mill  a  barrel  of  "gasoline,^'  an  exceedingly  dangerous 
Hnid. 

2d.  That  with  a  fraudulent  design  the  defendant  caused  the  barrel 
of  '^gasoline''  thus  shipped  to  his  mill,  to  be  branded  as  ^'puroline,^ 
and  purposely  omitted  to  mark  said  barrel  of  oil,  as  '^dangerous  and 
explosive,"  as  required  by  law. 

3d.  That  through  the  deception  thus  practiced  on  him  by  the  de- 
fendant, plaintiff  used  said  ''gasoline"  in  his  mill  contrary  to  a  prohibi- 
tion against  the  use  of  the  same,  in  the  fire  insurance  policy  which  he 
held,  in  consequence  of  which  he  was  defeated  in  an  action  which  he 
instituted  in  the  Circuit  Court  of  the  United  States,  Eastern  District 
of  Louisiana,  for  the  recovery  of  the  amount  of  said  policy. 
•  4tb.  That  the  fire  resulted  from  defendant's  fraudulent  substitution 
of  ''gasoline"  for  "puroline,"  and  not  through  the  carelessness  or  neg- 
ligence of  plaintiff  or  of  his  employees. 

Henoe  be  claims  damages  for  the  value  of  his  mill  and  appurtenances 
which  he  fixes  at  $11,275,  and  for  the  profits,  which  he  lost  by  the  fire 
during  that  season,  in  the  sum  of  $6000. 

The  defense  is  a  general  denial,  followed  by  the  special  averments 
that  the  article  which  was  delivered  to  plaintiff  was  a  fluid  of  the  na- 
ture and  quality  which  he  had  ordered ;  that  the  barrel  was  marked 
•'explosive  and  dangerous  -, "  that  the  damages  sustained  by  plaintiff 
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were  brought  about  by  liia  gross  carelesanesa  aud  uegligeuce,  in  mak- 
ing use  of  said  fluid  in  an  improper  manner. 

The  pivotal  point  in  the  controversy  is  the  alleged  deception  prac- 
ticed on  the  plaintiff  by  the  defendant,  in  the  substitution  of  '^gaso- 
line"  for  **puroline,"  and  designedly  omitting  to  brand  the  barrel  with 
the  words  "explosive  and  dangerous." 

Its  proper  discussion  involves  an  investigation  of  the  diftereuo*' 
which  may  exist  between  the  dangerous  aud  explosive  character  of 
the  two  fluids. 

In  this  connection  the  voluminous  record  in  the  case  discloses  to  our 
minds  the  following  facts : 

"Puroline*^  and  ^^gasoline"  as  sold  and  used  for  illuminating  purposes 
are  both  petroleum  products,  and  both  are  gas  generating  fluids.  From 
the  testimony  of  chemists,  aud  of  other  experts,  and  of  dealers  in  such 
articles,  it  appears  to  our  entire  satisfaction,  that  the  difference  of 
danger  between  "puroline"  and  "gasoline"  of  74^  gravity,  is  so  slight 
and  insignificant  that  it  is  hardly  measurable,  or,  even  perceptible. 

It  also  appears  that  in  the  trade,  orders  for  "pnroline"  are  frequently 
and  almost  usually  filled  by  delivering  74°  "gasoline."  And  circulai-s 
issued  and  distributed  all  over  the  State  by  different  dealers  in  the^s 
articles,  contain  the  statement  that  74°  "gasoline"  is  of  the  same  grav- 
ity as  "puroline."  In  both,  the  danger  is  not  from  explosion  while 
burning  in  lamps,  but  from  handling  in  the  proximity  of  a  light,  ou  ac- 
count of  the  gas  which  they  generate  and  liberate  from  packages  whicli 
are  uot  air-tight,  and  which  gas  is  inflammable. 

Under  the  provisions  of  Act  37»  approved  April  2,  1877^  entitled  an 
act  "To  provide  for  gauging  and  inspecting  coal  oils  and  illuminating 
oilR  or  fluids,  derived  wholly  or  in  part  from  coal  or  petroleum,  to  reg- 
ulate the  sale  or  disposition  of  the  same,"  etc.  An  inspector  is  ap- 
pointed in  the  city  of  New  Orleans  to  carry  out  the  purposes  of  the 
act. 

Among  other  duties  which  are  imposed  on  him  by  the  act,  the  inspec- 
tor is.  required  after  inspection,  to  brand  the  barrel  or  other  vessel  con 
taining  any  such  products  of  coal  or  petroleum,  whose  flashing  point 
shall  be  less  than  125°,  with  the  words  "  explosive  and  dangerous,"  to 
be  stamped  with  stencil  or  otherwise  in  a  conspicuous  place. 

Now  the  present  inspector,  who  has  been  in  office  since  1880,  testifies 
tliat  in  his  inspection  he  ranks  "  puroline  "  and  "  gasoline  "  alike  aa  to 
the  flashing  point, and  that  he  invariably  brands  them  both  as  "explo- 
sive and  dangerous,"  aud  from  the  testimony  of  his  predecessor's  dep- 
uty, it  appears  that  the  same  rule  was  followed  in  his  time. 
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It  is  in  proof  that  plaintiiff  who  resides  in  this  city,  had  eutrusted 
the  nianagement  of  liis  mill  Ui  an  ugeut  who  was  to  participate  with 
him  in  the  profits  of  the  enterprise,  and  tliat  the  barrel  of  oil  had  been 
ordered  at  his  request,  \\  hich  was  based  on  his  experience  in  the  use  of 
tliat  kind  of  illuminating  tiuid.  Plaintil)'  himself  was  not  familiar  with 
it,  and  was  throughout  these  transactions  guided  by  the  judgment  of 
his  agent,  to  whom  the  bills  for  all  supplies  sent  to  the  mill  were  for- 
warded, and  they  were  paid  only  on  liis  approval. 

Now,  it  appears  that  on  the  13th  of  August  previous,  a  similar  order 
had  been  filled  by  the  defendant,  who  had  shipped  thereunder  pre- 
cisely the  same  article,  which  was  delivered  on  the  7th  of  September, 
stamped  in  the  same  manner,  and  that  the  bill  which  the  company 
presented  described  the  goods  delivered  as  ^^gasoUney  74°."  The  bill 
was  forwarded  to  the  agent,  the  fluid  was  used  by  him,  and  no  com- 
idaint  was  made  by  him  or  by  plaintiff. 

The  agent  had  died  before  the  trial  of  this  case,  and  the  Court  is 
thus  deprived  of  the  benefit  of  his  testimony  on  a  subject  peculiarly 
with'.n  his  knowledge. 

We  conclude  that  the  mere  substitution  of  '*  gasoline,  74°,"  for 
**  puroline,"  under  circumstances  shelving  that  the  difference  is  only 
in  the  name  of  the  goods,  was  not  deception  or  fraud  on  the  part  of 
defendant. 

But  plaintiff^s  main. contention  on  this  point  is  that  the  barrel  under 
discussion  was  not  branded  in  the  manner  required  by  law,  with  the 
words  ''explosive  and  dangerous,"  and  that  the  omission  in  that  par- 
ticular was  part  of  the  scheme  of  deception  practiced  on  him  by  the 
defendant. 

Me  rests  that  part  of  bis  case  on  the  testimony  of  five  witnesses,  all 
employees  in  and  about  his  mill,  who  testify  that  they  saw  the  banel 
io  question  after  it  had  been  landed  from  the  boat,  and  that  it  did  not 
contain  the  words  ''explosive  and  dangerous." 

These  witnesses  were  skilled  laborers  at  rice-milling  j  neither  of 
them  was  entrusted  with  the  care  or  control  of  the  lamps  or  of  the 
oil  used  therein ;  that  duty  was  iucumbent  on  another  employee,  whose 
testimony  was  not  taken.  They  did  not,  and  they  do  not  even  pre- 
tend that  they  did,  examine  the  barrel  in  a  particular  manner,  or  with 
a  definite  object  in  view,  and  their  testimony  was  given  in  April,  1886, 
more  than  six  months  aft-er  the  fire;  which  had  also  destroyed  the  very 
barrel  which  was  the  subject  matt:^r  of  their  testimony. 

From  impressions  produced  from  the  stencil  plates  used  by  the  de- 
fendant and  by  the  inspector,  it  appears  that  the  company  stamps  one 
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end  of  the  baiTele  as  follows:  **  InsuraDce  Oil  Tank  Co.,  New  Orleans, 
La.,  Trademark  Puroline,  95  and  97  Gravier  street,  N.  O.  L  O.  T. 
Co;^^  and  that  the  inspector  brands  on  the  otlior  end  the  following 
words:  "Eugene  Legardeur,  Ganger  and  Inspector  coal  oils  (50)  gal- 
lons, flashing  point,  0  degrees;  New  Orleans,  May,  1886.  Explosive 
and  dangerous.^' 

In  both  inscriptions  the  words  are  grouped  together  in  a  circular 
form,  the  circle  in  the  inspector's  brand  being  not  quite  completed,  so 
as  to  leave  room  for  the  address  of  tlie  purchaser  or  consignee. 

Now,  the  witnesses  who  have  testified  on  this  point,  when  asked  to 
specify  the  particular  inscriptions  which  they  had  noticed  on  the  bar- 
i-el  in  question,  all  stated  with  striking  unanimity  that  they  had  seen 
the  following  words :  **  Chess-Carley  Company,  Puroline,  50  Galls." 

It  thus  appears  that  they  saw  words  which  are  not  at  all  in  either 
stencil  plate,  which  is  branded  puroline,  and  that  they  saw  the  word 
"  gallons  "  on  that  end  of  the  barrel  which  never  contains  that  word 
according  to  the  stencil  plates.  These  circumstances  illastrate  the 
natural  unreliability  of  human  memory,  as  well  as  the  innate  weak- 
ness of  negative  testimony.  The  same  uncertainty  is  further  illus- 
trated by  the  testimony  of  one  of  those  witnesses,  who  had  gone  from 
this  city  to  the  mill  on  September  9,  on  a  steamboat,  and  who  could  not 
remember  the  name  of  tlie  boat  on  which  he  had  made  the  journey,  but 
who  remembered  specially  the  letters  which  were  inscribed  on  the  end 
of  the  barrel. 

In  contrast  with  this  testimony  which  leaves  the  judicial  mind  in  a 
state  of  painful  uncertainty  and  doubt,  we  have  that  of  the  inspector 
and  his  deputy,  and  of  several  clerks,  warehousemen  and  other  em- 
ployees of  the  defendant,  who  state  positively  that  no  barrel  oil  or  fluid 
leaves  the  warehouse  without  inspection,  and  without  the  proper  bi^nd. 
One  of  the  clerks  remembers  the  brand  and  the  address  of  plaintiff  on 
the  barrel,  which  corresponds  in  date  with  the  order  of  September  7, 
and  with  the  entry  in  the  shipping  or  delivery  book. 

Postive  testimony  on  a  given  point  always  predominates  over  nega- 
tive testimony  on  the  same  point.  Story  vs.  Insurance  Co.,  37  Ann. 
255;  Guesnard  vs.  Bird,  33  Ann.  796. 

We  conclude  that  the  barrel  of  oil  shipped  to  plaintiff  by  the  de- 
fendant «n  September  7,  1885,  did  contain  in  a  conspicuouM  place  the 
words  "explosive  and  dangerous,'^  and  that  the  company  is  not  amen- 
able in  thi9  suit  to  the  penal  clause  in  the  act  of  1877,  which  reads  as 
follows :  ^'Any  person,  firm,  company  or  corporation,  violating  any  of 
the  provisions  of  this  section,  shall  be  liable  to  a  penalty  not  exceeding 
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the  6ani  of  two  hundred  dollars  for  each  and  every  offense.  It  is  fur- 
ther provided  that,  in  the  event  of  any  injury  or  damage  to  person  or 
property  resulting  from  or  caused  by  such  oil  or  fluid  not  so  stamped, 
the  party  thus  suffering  shall  have  a  right  of  <iction  in  damages  against 
the  person,  Arm,  company  or  corporation  selling,  giving  or  delivering 
8uch  oil  or  fluid,  for  the  full  amount  of  such  injury  or  damage,  togetlier 
with  all  costs  of  court.  *  ♦  ♦  Provided  further,  that  such  injury  or 
damage  shall  not  have  been  the  result  oi  gross  negligence  or  careless- 
ness.'' 

We  now  reach  the  point  at  which  we  must  consider  what  cause  in 
oar  opinion  led  to  the  destruction  of  the  mill. 

As  already  shown  in  this  opinion,  the  consumers  of  the  oil  or  fluid 
which  had  been  shipped  to  plaintiff  on  the  7th  of  September,  1885, 
were  warned  of  its  dangerous  character  under  the  authority  of  the 
State  itself,  by  means  of  the  stamp  which  she  required  from  all  dealers 
in  that  kind  of  illuminating  oil. 

It  is  also  in  proof  tlmt  with  overy  package  containing  such  fluid, 
even  when  stamped  with  the  trade- mark  *^  Puroline,"  the  dealers  sent 
to  their  customers  printed  circulars  containing  directions  for  the  proper 
use  of  the  fluid. 

These  circulars  contained  cautions  of  which  the  following  is  a  sample : 

**  Puroline  is  absolutely  non -explosive,  but  like  alcohol  is  inflamma- 
ble ;  therfsfore,  the  reservoir  should  not  be  flUed  when  the  gas  is  bnrn- 
ing  or  near  a  flame.    Lamps  sfMuld  always  he  filled  in  day  h'tne." 

It  also  appears  that  from  the  volatile  character  of  the  fluid,  the  prin- 
cipal danger  was  from  the  generating  and  liberating  of  gas,  if  the 
package  was  not  air-tight.  Hence  in  the  warehouse  great  caution  is 
exercised  in  that  direction,  in  trying  to  make  barrels  as  safe  as  possible 
by  fresh  paint  out«ide  and  by  means  of  glue  inside. 

All  these  circumstances  and  elements  of  danger  were  known  to  the 
agent,  who,  in  consequence  had  placed  the  whole  control  and  manage- 
ment of  the  lamps  and  fluids  under  the  exclusive  charge  of  one  man, 
and  had  issued  orders  forbidding  the  handling  of  fluids  in  order  to  re- 
plenish the  lamps,  at  night,  or  soon  after  5  o'clock  p.  m. 

But  it  happened  that  the  man  in  charge  of  that  department  was  sick 
at  the  time  that  the  barrel  was  delivered  at  the  landing  during  the  night 
of  September  7,  and  that  the  barrel  was  not  stored  for  two  days  during 
which  time  it  laid  exposed  to  a  September  sun  in  Louisiana,  it  ceases 
to  he  a  subject  of  wonder  to  account  for  the  gas  which  was  subse- 
quent! v  liberated  from  that  barrel. 
23 
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Now,  it  appears  that  in  spite  of  all  these  elements  of  danger,  of  all 
these  warnings  and  conditions,  and  in  atter  disregard  and  violation 
of  the  rales  of  the  mill,  two  employees  went  into  the  room  where  that 
barrel  was  stored  at  midnight,  with  a  burning  lantern,  in  order  to 
draw  therefrom  the  fluid  needed  to  replenish  some  of  the  lamps  used 
in  the  mill.  The  result  was  the  fire  which  destroyed  the  mill  and  sub- 
jected its  owner  to  a  heavy  loss. 

For  the  purpose  of  our  decree  it  is  not  necessary  that  we  should 
charge  the  loss  to  the  gross  carelcHsness  or  negligence  of  plaintitf,  or 
of  his  employees,  but  we  are  thoroughly  convinced  that  plaintiff  1i8h 
utterly  failed  to  fasten  responsibility  therefor  on  the  defendant  com- 
pany. 

In  view  of  plain titTs  averment  that,  owing  to  the  upe  of  "gnpoline" 
as  an  illuminating  fluid  in  his  mill,  under  the  deception  practiced  on 
him  or  his  agent  by  the  defendant,  he  had  been  defeated  in  his  suit 
for  the  recovery  of  the  insurance  thereon,  we  have  given  full  and 
more  than  ordinary  consideration  to  every  feature  of  his  case,  and 
to  every  circumstance  which  might  tend  to  relieve  him  from  the 
hardship  of  an  entire  loss,  notwithstanding  his  prudent  caution  on 
the  subject  of  insurance.  But  we  are  powerless  to  atford  him  any  re- 
life  on  the  score  of  his  lost  policy.  We  have  no  concern  with  the 
judgment  rendered  in  that  controversy  bj^  a  court  of  competent  juris- 
diction and  of  his  own  choice. 

We  have  even  no  means  of  ascertaining  the  precise  ground  on 
Avhich  the  insurance  company  was  relieved  of  the  burden  of  its  con- 
tract. 

But,  iu  so  far  as  our  record  goes,  we  are  inclined  to  think  that  the 
assertion  that  the  judgment  of  the  Circuit  Court  vested  solely  on  the 
broken  condition  which  prohibited  the  use  of  •* gasoline''  in  the  mill, 
is  n(»t  borne  out. 

The  condition  in  the  policy  reads  :  "  The  generating  or  evaporating 
within  the  building,  or  contiguous  thereto,  of  any  substance  for  a 
burning  gas,  or  the  use  of  gasoline  for  lighting,  is  prohibited." 

Now,  the  Circuit  Court  may  have  had  evidence  satisfactory  to  show 
that  under  the  prohibition  there  was  no  i>ractioal  difference  between 
*'  jiuiolinr''  of  6S^  and  '* gasoline''  of  IV. 

Wo  noted  also  that  in  its  answer  the  insurance  company  had  set  up 
the  additional  defense  that  plaiutift'  had  run  his  mill  at  night  without 
previously  obUiining  the  company^s  written   consent.      In  its  reasons 
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for  judgment  the  Circuit  Court  *'  finds  the  iBSues  of  fact  in  favor  of 
the  defendant/^  and  it  ig  not  a  violent  presumption  to  believe  ihat  the 
Judge  had  considered  both  grounds  of  defense  as  good. 

It  is  thus  clear  to  our  minds  that  that  judgment  and  our  decree  are 
not  absolutely  irreconcilable,  and  both  may  stand  in  law  and  justice, 
on  their  respective  grounds. 

Judgment  aflirmed. 


No.  99ai. 

The  Woui.u's  iNuudTKiAi.  and  Cotton  ('kntknnial  Exposition  vs. 
The  Crescent  Citv  Railroad  Company. 

When  a  part.v  appeals,  but  fails  to  briog  up  his  appeal  Id  time,  and  it  is  filed  after  tlie  retaru 
day  and  dismissed,  he  cannot,  under  another  order,  bring  up  a  serond  appeal.  The  ap- 
peal will  be  considei'ed  as  aban(1oae<l. 

APPEAL  from  the  Civil  District  Court  for  the  Parisli  of  Orleims. 
Tiiisot,  J. 


Gvs  A,  Breaux  and  E.  M.  Hudson  for  Plaintiff"  and  Appellant. 
John  M,  Bonner  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.    This  is  the  second  appeal  in  this  case. 

In  the  first  appeal  the  transcript  was  not  filed  in  time,  and  the  ap- 
peal, on  motion,  waa  dismissed.  Subsequently,  the  appellant  filed  a 
petition  for  an  appeal  and  obtained  another  order,  and  under  that 
order  brings  up  the  present  appeal. 

There  is  a  motion  to  dismiss  the  appeal,  substantially  on  the  ground 
that  the  first  appeal  having  been  dismissed  because  not  filed  in  time, 
the  appeal  must  be  considered  as  abandoned,  and  that  this  second 
appeal  should  not  be  entertained. 

The  motion  must  prevail.  We  see  nothing  whatever  to  distinguish 
this  case  from  those  of  Pierce  vs.  Cushing,  33  Ann.  810,  and  Sterling 
vs.  Sterling,  36  Ann.  840,  where,  atU^r  a  thorough  review  of  our  juris- 
prudence on  this  point,  we  reached  a  conchibion  similar  to  the  one 
now  announced.  Ducournau  case,  Ji  Ann.  245  j  Ducouinau  vs.  Leviii- 
.Ht<Mie,  4  Ann.  :}();  Briekell  vs.  Conner,  10  Ann.  23r> ;  Hednionil  vs. 
Mann,  29  Ann.  149. 

Apx>eal  dismissed. 
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state  va.  Travis  et  als. 
No.  9861. 

39    356| 

^iJOKi|      The  State  of  Louisiana  vs.  Quinct  Travis  et  als.,  Principals, 
112  9811  ^^^  W-  ^-  Pratt  et  als.,  Accessories  Before  the  Pact. 

Wbere  a  nnmber  of  persons  are  on  trial  charged  in  one  indictment  with  arson— the  bar nlng 
.  of  a  coart-house— some  as  principals  and  the  others  as  accessories  before  the  fact,  evi- 
dence is  admissible  as  against  two  of  the  parties  to  prove  that,  when  the  building  was 
burned,  there  were  two  indictments  on  file  therein  against  them  for  other  crimes,  in  order 
to  show  a  motive  for  the  commission  of  the  arson  and  as  a  circumstance  going  to  estab- 
lish their  guilt;  and  this  fact  can  be  proved  without  first  showing  a  conspiracy  between 
the  parties.    The  question  of  conspiracy  is  not  involved. 

Where  there  had  been  a  conversation  between  a  witness  and  one  of  the  accused  in  a  matter 
bearing  on  the  charge  being  tried,  it  is  permissible  to  give  the  entire  conversation,  and  the 
witness  is  not  to  be  restricted  to  what  the  accnsed  said  to  him. 

Where,  after  the  State  had  closed,  a  motion  is  made  to  discharge  one  of  the  accused  for  the 
purpose  of  malting  him  a  witness  for  the  others,  on  the  ground  that  no  evidence  had 
been  adduced  against  him  the  determination  of  the  motion  rests  largely  within  the  di»- 
cretion  of  the  trial  judge,  aud  where  it  is  refused  for  the  leasons  stated  by  the  judge 
that  there  2v<u  inculpatory  evidence  against  him,  the  ruling  will  not  be  disturbed,  unless 
*  it  is  made  clear  that  it  was  unfounded  and  arbitrary. 

Wliere  an  indictment  contains  a  charge  against  certain  of  the  defendants  as  principals 
and  another  charge  against  others  as  accessories,  it  is  sufficient  that  it  close  with  the 
usual  words  '-  contrary  to  the  form  of  the  statutes,  etc  ,"  and  this  language  need  not  be 
repeated  after  each  count. 

APPEAL  from  the  Fourth  District  Court,  Parish  of  Winn. 
Bridger,  J. 

M,  J.  Cunningham,  Attorney  General,  and  Geo.  Wear,  District  Attor- 
ney, for  the  State,  Appellee. 

B.  P.  Edwards  and  Patterson  &  Dormon  for  Defendants  and  Appel- 
lants. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  Quincy  Travis  and  Richard  Travis,  as  principals,  and 
W.  E.  Pratt  as  accessory  before  the  fact,  were  convicted  of  arson — the 
burning  of  the  court-house  of  Winn  parish — and  appeal  from  a  sen- 
tence imposed  of  seven  years  imprisonment  at  hard  labor. 

L 

# 

Our  attention  is  tlrst  called  to  several  bills  of  exceptions,  taken  to 

the  rulings  of  the  trial  judge. 

The  first  bill  shows : 

That  against  Butler  and  Pratt,  it  was  offered  to  show  "  that  tliere 
were  indictments  pending  and  on  file  in  the  court-house  at  the  rime  it 
was  burned— offered  for  the  purpose  of  proving  a  motive  for  the  arson 
chi.rged  and  a  circumslance  tending  to  show  their  guilt." 
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It  was  objected  to  on  the  gi'ouud  that  there  bad  beeu  no  conspiracy 
proved,  and  that  motive  could  not  be  proved  nntil  a  conspiracy  had 
been  established. 

Tiie  objection  was  overruled  and  the  proof  admitted. 

The  ruling  was  proper.  There  was  no  force  or  even  pertinency  in 
the  objection. 

Tlie  burning  of  the  court-house  had  been  proved  -,  and  the  judge 
states  that  it  had  been  shown  that  the  burning  was  the  act  of  an  incen- 
diary or  incendiaries. 

.  The  proof  was  offered  solely  against  the  two  accused,  who  were 
under  indictment  for  another  offense,  the  indictments  alleged  to  be  on 
file  in  the  court-house  when  burned. 

There  was  no  question  of  conspiracy  in  the  matter.  Had  proof  been 
offered  of  some  statement  made  or  some  act  done  by  one  of  the  accused 
oat  of  the  presence  of  the  other,  intended  or  calculated  to  implicate 
the  latter  in  the  crime  chsLrged,  then  it  woald  be  proper  and  legitimate 
to  invoke  the  principle  that  proof  of  such  statement  or  act  could  not 
be  shown  to  affect  the  accused  not  present  until  a  conspiracy  between 
the  two  had  been  shown  at  least  by  prima  facie  proof. 

Here  the  fact  sought  to  be  proved  did  not  involve  the  act  or  the 
statement  of  either  of  the  accused. 

They  were  charged  with  the  burning,  or  the  procuring  the  burning 
of  the  court-house,  and  it  was  important  and  entirely  proper  to  show 
that  there  were  documents  in  the  building  burned  that  involved  and 
necessitated  their  prosecution  for  crime  and  therefore  they  were 
specially  interested  in  destroying  them  and,  in  other  words,  that  there 
was  a  powerful  motive  for  the  perpetration  of  the  act  charged  against 
them ;  and  that  proof  of  such  motive  would,  in  itself,  be  a  circum- 
Rtance  tending  to  establish  their  guilt.  As  stated  there  was  no  error 
in  the  ruling. 

2.  The  second  bill  of  exceptions  shows  that  a  witness  on  the  stand 
was  proceeding  to  relate  a  conversation  between  himself  and  Pratt^ 
one  of  the  accused,  who,  after  testifying  to  a  statement  or  proposition 
made  to  him  by  the  accused,  was  on  the  point  of  giving  the  accused's 
reply  thereto,  when  such  reply  was  objected  to  as  irrelevant. 

We  think,  under  the  facts  detailed  by  the  judge,  that  it  was  proper 
to  give  the  entire  conversation. 

There  is  no  rule  of  law  that  excludes  the  reply  of  a  witness  to  a 
question,  proposition  or  remark  of  an  accused.  If  such  reply  or  the 
fact  or  statement  embraced  in  it  is  silently  or  expressly  acquiesced  in. 
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it  may  l>e  ju^t  as  legitimately  used  against  the  accused  and  affect  him, 
as  if  the  words  >Yere  spoken  by  himself. 

The  testimony  was  properly  admitted. 

3.  On  the  cross-examination  of  one  of  the  State  witnesses,  be  was 
asked  about  the  arrest  of  a  Mrs.  Weaks,  not  a  party  to  this  prosecu- 
tion, and  how  she  was  treated.  It  was  objected  to,  and  tbe  coart  re- 
fused to  permit  the  questions  to  be  answerd.  His  ruling  was  correct, 
since  the  proferred  evidence  was  clearly  irrelevant  and  was  offered 
solely  in  the  interest  of  Kelly,  one  of  the  accused  on  trial,  who  waa 
acquitted. 

II. 

There  was  a  motion  for  a  new  trial  filed  and  overruled.  The  grounds 
of  the  motion  were  : 

1.  That  the  verdict  was  contrary  to  the  law  and  the  evidence. 

As  we  have  often  said  before,  we  are  powerless  to  review  the  ruling 
on  this  point.  The  trial  judge  asserts  in  the  reasons  for  his  ruling 
that  this  was  not  true }  that  tbe  guilt  of  the  parties  was  established 
beyond  all  doubt.  We  cannot  gainsay  it ;  in  fact,  can  say  nothing 
about  the  facts  or  the  proof. 

2.  The  second  ground  is  to  the  effect:  that,  after  the  Staters  evi- 
dence was  closed,  there  was  a  motion  to  discharge  Stringer,  one  of  tbe 
parties  tiied,  for  the  reason  that  there  was  no  evidence  inculpating 
him ;  his  discharge  at  this  stage  of  the  trial  being  desired  in  order  to 
procure  the  testimony  of  Stringer's  wife  in  behalf  of  the  other  ac- 
cused. 

The  judge  refused  the  motion  to  discharge,  for  the  reason  stated  by 
him  that  it  was  not  true  that  there  was  no  evidence  against  him 
(Stringer).  That  there  was  evidence  against  him  and  to  such  an  ex- 
tent, that  no  case  was  presented  for  a  special  verdict  in  his  favor.  The 
judge's  finding  on  this  point  is  final.  Wharton  Or.  Law,  3d  ed.  p. 
1036  ;  27  Ann.  395. 

8.  That,  by  the  acquittal  of  Stringer,  Mrs.  Stringer  has  become  a 
competent  witness,  and  that  on  another  trial  the  accused  could  prove 
by  her  an  alibi.  The  accused  swore  to  this,  but  they  were  not  sup- 
ported by  the  affidavit  of  Mrs.  Stringer  or  any  other  corrobonMi^n  as 
required.  State  vs.  Edward,  34  Ann.  1012.  Besides,  Stringer  himself 
had  sworn  to  the  same  effect,  and  that  of  his  wife  would  have  been 
merely  cumulative.    6  Ann.  652  ;  7  Ann.  284. 

The  new  trial  was  properly  refused. 
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There  was  a  motion  in  arrest  of  judgment,  substantially  on  the 
ground  that  the  information  contained  one  charge  against  some  of  the 
accused  as  principals  in  the  crime,  and  another  charge  against  tlie 
others  as  accessories  before  the  fact,  and  that  the  charge  against  each 
should  have  concluded  with  the  words  ^*  contrary  to  the  form  of  the 
statutes  and  againsc  the  peace  and  dignity  of  the  State."  Such  lan- 
guage is  found  at  the  close  of  the  indictment,  and  that  sui&ces.  Arch- 
bold,  Cr.  Pi*ac.,  8th  ed.,  p.  71. 

We  can  find  no  ground  of  relief  for  the  accused  in  the  entire  pro- 
ceedings. 

Judgment  affirmed. 


Egan  <C-  Fierson,  for  Flaintiifg  and  Appellants. 

W,  J,  McDonald  and  E,   E,  I^ticlcner,  for   Defendants  and   Appt^l- 


lecM. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  There  are  two  appeals  in  this  case,  one  from  an  order 
dissolving  an  injuntion  on  bond,  and  another  from  a  judgment  on  tlie 
merits. 

Except  on  the  ground  of  want  of  jurisdiction  ratione  materia!,  em- 
braced in  one  of  the  motions  which  we  must  notice  on  our  own  motion, 
we  cannot  consider  these  motions,  since  they  were  waived  by  the  ap- 
pellee's answer  to  the  appeal,  wherein  they  asked  that  the  judgment 
be  affirmed,  and  for  $300  damages  for  a  frivolous  appeal. 

We  could  not  grant  these  damages,  or  even  affirm  the  judgment 
unless  we  take  cognizance  of  the  appeal.    We  could  not  affirm  the 


No.  9910. 
J.  W.  Jacobs  vs.  Yale  &  Bowling.  I  g  ^\ 

Where  an  appellee  fileR  an  answer  to  the  appeal,  wherein  he  aeeks  to  increase  the  Judgment        |~       l-T- 

in  his  favor,  he  waives  his  motion  to  dismiss  the  appeal  for  formal  Irregnlarities.  H21     415 

One  who  sells  an  immovable  to  another,  with  full  warranty,  and  afterward  has  conveyed  to 

hira  an  outstanding  interest  in  the  property,  thereby  onres  the  defect  in  his  originsl 

title,  which  ennres  to  the  benefit  of  his  vendee. 
If  such  ontstanding  Interest  is  conveyed  to  the  wife  of  the  vendor,  in  community  with  him, 

it  is  the  same  as  if  conveyed  to  himself.      Neither  the  wife  or  any  vendee  of  his  ai  • 

quires  any  title  to  this  ontstanding  interest  in  the  property. 

A    PPEAL  from  the  Eleventh  District  Court,  parish  of  Natchitoclics. 
.Jl\.     Pier  son,  J. 
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judgment  appealed  from,  and  could  not  award  the  damages  claimed 
except  by  a  decree  of  this  Court,  aud  we  could  render  no  decree  or 
judgment  unless  we  recognized  and  maintained  tbe  appeal,  and  ig- 
nored the  motion  to  dismiss. 

The  prayer  of  the  petition  is  for  the  rescission  of  a  sale,  the  re- 
covery of  $1675  paid  on  the  price,  and  of  $2040,  the  value  of  tlie  im- 
■  provements  made  by  the  vendee  on  the  land  sold,  which  shows  plainly 
that  this  Court  has  jurisdiction  of  the  cause. 

The  motion  to  dismiss  appeal  is  therefore  denied. 


On  the  Merits. 

Yale  &  Bowling,  the  defendant,  to  enforce  a  special  mortgage  se- 
curing the  unpaid  residue  of  the  price  of  a  tract  of  land,  sold  by  them 
to  the  plaintiff,  obtained  an  order  for  the  seizure  and  sale  of  the  prop- 
erty. The  plaintiff  enjoined  the  execution  of  this  order,  on  the  ground 
that  Yale  &  Bowling,  his  vendors,  were  not  the  owners  of  one  undi- 
vided half  of  the  land  sold,  and  that  he  (plaintiff)  was  about  being 
evicted  therefrom,  through  a  suit  then  pending  in  another  court,  to 
that  end.  He  asked  that  the  sale  be  rescinded,  and  that  Yale  &  Bowl- 
ing be  compelled  to  return  him  the  part  of  the  price  he  had  already 
paid,  and  compensate  him  for  the  value  of  his  improvements  on  Hie 
land. 

The  defense  substantially  is : 

That  the  plaintiff  is  under  no  real  danger  of  eviction,  that  the  suit 
referred  to,  purporting  to  be  instituted  to  evict  him,  is  a  flctitions  pro- 
ceeding, gotten  up  by  the  plaintiff  and  his  father-in-law,  confederat- 
ing with  him  for  the  purpose  of  defeating  the  collection  of  the  debt, 
and  defrauding  them  out  of  the  same. 

The  facts  bearing  on  this  controversy  are  substautiaUy  these : 

The  land  mentioned  was  conveyed  in  December,  1871,  by  one  John 
Barron  to  his  brother,  L.  G.  Barron,  Sr.  This  sale  was  made  alter  the 
death  of  the  wife  of  John  Barron,  and  the  property  had  been  ac- 
quired during  the  marriage  of  said  Barron  aud  wife,  and  belonged  to 
the  community  resulting  from  their  marriage.  On  tlie  8t1i  of  February, 
1882,  the  property  was  mortgaged  by  L.  G.  Barron,  Sr.,  to  Yale  & 
Bowling  for  $7000,  and  on  the  29tb  of  March  following,  was  sold  \iy 
Barron  to  Jacobs,  the  plaintiff,  ou  terms  of  credit,  the  instalments  of 
the  price  being  evidenced  by  notes  of  the  buyer. 

On  the  17th  of  April  following,  Jacobs  reconveyed  the  property  to 
Barron,  and,  on  the  same  day,  Barron  transferred  it  to  Yale  &  Howl- 
ing, in  settlement  of  his  indebtedness  to  them,  and  tliey  then  con- 
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veyed  it  to  Jacobs  for  $3100,  divided  into  two  instalDieDts  of  $1550 
each.  It  18  for  the  last  instalmeot  that  the  order  of  seizure  and  sale 
issaed. 

Jerome  and  L.  6.  BairoD,  Jr.,  purport  to  have  conveyed  to  Mrs.  L. 
J.  Thompson,  the  wife  of  L.  G.  Barron,  Sr.,  on  the  4th  of  May,  1883, 
the  undivided  half  of  this  laud,  claimed  to  have  been  inherited  from 
their  mother,  Mary  Barron,  for  the  stipulated  price  of  $800.  The 
deed  was  passed  in  Texas,  where  the  vendors  lived  at  the  time,  and 
was  procured  by  L.  G.  Barron,  Sr.,  his  wife,  the  deceased  vendee,  not 
beini^  present. 

In  regard  to  this  conveyance  of  the  half  interest,  it  is  shown  by  the 
testimony  of  L.  G.  Barron,  Jr.,  one  of  the  alleged  vendors,  that  no 
money  was  paid,  that  no  consideration  passed,  but  that,  using  his 
language, ''  He  gave  his  uncle  (L.  G.  Bairon,  Sr.),  the  deed,  to  cure 
the  defect  in  the  title  which  his  father,  John  Barron,  had  made  to  him, 
L.  G.  Barron,  Sr.'' 

If  it  had  been  a  real  sale  it  would  not  have  conveyed  the  property 
to  Mrs.  Barron,  but  to  the  community  of  which,  Barron,  the  husband, 
was  the  head  and  master.  And  inasmuch  as  Barron  had  once  sold  this 
land  to  Jacobs  and  subsequently  to  Yale  &  Bowling,  with  full  war- 
ranty, this  conveyance  which  cured  the  defect  in  his  original  title  from 
John  Barron,  enured  to  the  benefit  of  his  subsequent  vendees,  and 
therefore  leaves  the  complaint  of  Jacobs  in  the  present  suit,  in  which 
he  resists  the  demand  of  the  defendants,  Yale  &  Bowling,  without 
any  foundation  whatever. 

This  undivided  half  interest  purporting  to  have  been  conveyed  to 
Mrs.  Barron  was  subsequently  conveyed  to  one  E.  H.  Carter,  of  Texas ; 
and  this  Carter  is  the  nominal  plaintiff  in  the  petitory  action  alleged 
to  be  pending  in  the  United  States  Court  of  Shreveport,  La.,  and 
through  which  Jacobs  fears  eviction  from  the  premises. 

It  is  evident  from  the  character  of  the  conveyance  to  Mrs.  Barron, 
that  she  had  no  title  to  the  land,  and  could  convey  none  to  Carter. 
But  Carter's  testimony  was  taken  and  is  in  the  record,  from  which  it 
appears  that  he  knows  nothing  about  this  alleged  purchase  by  him. 
He  states  in  sulistance  that  he  personally  never  bought  the  land,  had 
never  seen  it,  and  knew  nothing  of  its  value  ;  that  if  there  was  a  con- 
veyance of  the  land  to  him,  it  must  have  been  made  with  his  agent  at 
Shrcve|>ort ;  but  if  it  was  made,  he,  Carter,  had  never  been  apprised 
of  it. 

We  are  satisfied  from  these  facts,  and  from  other  evidence  in  the 
record  strongly  eorroliorutivo,  that  this  sale  of  an  outstanding  title  in 
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the  land,  and  a  sait  for  its  recover^',  and  the  threatened  eviction  of 
Jacobs  from  it,  is  a  fraudulent  scheme  gotten  up  by  Barron,  the  fatber- 
in-law  of  Jacobs,  to  enable  him  to  resist  the  payment  of  the  price  he 
obligated  himself  to  pay  Yale  &.  Bowling  for  the  property.  We  be- 
lieve that  Barron  is  the  real  person  in  interest,  and  Jacobs  but  a  party 
interposed. 

There  is  no  reality  or  merit  whatever  in  the  defenses  set  up  by  Ja- 
cobs against  the  demand  of  Yale  &  Bowling,  and  the  process  taken 
out  by  them  to  enforce  it.  Such  seems  to  have  been  the  conclusion  of 
the  district  judge  and  we  are  satisfied  that  he  was  right. 

The  judgment  of  the  lower  court  is  therefore  affirmed  with  eost^*. 


No.  9918. 

•  SuooKssioN  OF  Chas.  M.  Pjlcher.— On  Application  to  Homokogatk 

Account  and  Tableau  of  Distribution. 

on  motion  to  dismiss. 

Notwithstanding  the  clerk's  certificate  is  not  technically  sufficient,  and  the  transcript  con- 
tains neither  a  statement  of  facts,  note  of  the  evidence,  bill  of  exceptions  nor  assignment 
of  errors— the  appeUant  having  been  absent  from  and  taken  no  part  in  the  trial,  thoogb, 
constructively,  a  party  to  the  proceedings— the  appeal  maybe  likened  to  one  brought  op 
by  a  third  person,  resting  his  claim  to  relief  upon  questions  of  law  alone.  The  irr«KU' 
larities  in  the  mode  of  bringing  up  such  appeal  may  be  disregarded  by  the  court  when 
the  questions  relied  upon  as  determining  the  right  snfHoiently'apDear  ftom  the  tran 

script. 

ON  THE  MERITS. 

In  the  absence  of  proof  to  the  contrary,  it  will  be  assumed  tliat  every  fact  e.ti«eutia1  to  Uie 

validity  of  the  judgment,  was  proven  in  the  court  below. 
'a  partnership  once    formed    and    put    into  action,  beconieM.  in  contemplation  of  Ihw.  :i 

moral  being,  distinct  from  the  persons  wbo  compoHc  it. 
It  is  a  civil  person,  whicli  htm  peculiar  riRiit.H  and  attributes.     The  pai-tner^  are  not  tbr 

owners  of  partnership  property. 
It  belongs  to  the  Ideal  being,  which  has  the  control  and  administration  thereof,  to  onsble  it 

to  fulfill  its  legal  duties  and  obligations.     The  partners  own  the  reaiduum. 
Partnership    property— whether   ordinary    or    commercial— is    liable   to  creditors  of  the 

partnership  in  preference  to  those  of  the  individual  partners. 
Notwithstanding  the  interest   of  the    decease<l  member  of  an    ordinary  partnership  is 

subjected  to  administration  as  his  other  property,  funds  realised  from  the  sale  thereof 

cannot  be  witbdrnwu  from  partnership  creditors  and  applied  to  minors'  claim  to  flOOO. 

APPEAL  from  the  Eighth  District  Court,  jmrish  of  Ea«t  Carroll. 
Delony,  J. 


W.  Q,   Wyly,  for  the  Appellant. 

J,  M,  TTe^irae^^,  for  the  Administrator,  Appellee. 
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let.  That  the  clerk^s  certificate  is  insufficient  because  it  does  not 
recite  that  the  transcript  contains  *^  all  the  evidence  adduced  on  the 
trial." 

2d.  The  transcript  is  incomplete  because  it  contains  no  note  of  evi- 
dence, no  statement  of  the  facts  proven  on  the  trial,  and  no  bill  of 
exceptions,  nor  assignment  of  errors  filed  in  this  Court. 

An  examination  of  the  record  discloses  that  the  appellant  was  only, 
constmctively,'  a  party  to  the  record  by  newspaper  publication  of 
notice,  and  that  he  did  not  actually  participate  in  the  trial  of  the  ac- 
count and  tableau  of  distribution. 

Hence  his  appeal  is  to  be  viewed  rather  in  the  light  of  one  taken  by 
a  third  party  resting  his  pietensions  to  relief  upon  the  face  of  the 
papers,  the  correctness  of  which  he  concedes  in  point  of  fact,  but  ttte  le- 
gality of  which  he  puts  at  issue. 

'^Although  a  case,  the  transcript  of  which  comes  up  without  the  evi- 
dence or  any  statement  of  facts,  cannot  be  examined  on  the  merits  the 
court  will  consider  a^vd  decide  the  questions  of  law  presented  by  bills  of 
exception."    7  La.  173;  12  La.  415;  12  Ann.  332. 

Under  this  view  of  the  case,  we  have  chosen  to  disregard  the  techni- 
cal insufficiency  of  the  certificate  suggested— a  fault  not  attributable  to 
.  the  appellant — and  proceed  to  the  examination  of  the  case. 

Motion  t^  dismiss  overruled. 


On  the  Merits. 

The  principal  contention  of  the  appellant  is  that  the  $1(KX)  allowed 
the  minor  child  of  the  deceased,  who  was  at  his  death,  in  August,  1885, 
left  in  necessitous  circumstances,  is  largely,  if  not  entirely,  taken  from 
the  proceeds  of  the  sale  of  the  interest  of  the  deceased  in  the  planting 
partnership  of  Embry  &  Pilcher,  of  which  lie  wan  a  creditor  for  a 
large  sum,  with  privilege  and  right  of  pledge  upon  tlie  assets  thereof. 

Ft  is  shown,  as  well  as  conceded,  that  in  any  event  the  succession  of 
the  deceased  is  insolvent  for  a  large  amount. 

His  argument,  predicated  upon  these  facts,  is  that  the  judgment  of 
homologation  is  erroneous  in  allowing  the  $10(K),  thus  withdrawn  from 
a  fund  that  should  be  exclusively  »p\i\ieA  to  the  debts  of  the  partnership, 
and  only  the  surplus  applied  to  debts  of  the  deceased.  He  insists  that 
from  the  total  proceeds  of  Pitcher's  half  of  the  partnership  crop  and 
movables,  $7,287.11,  he  shonld  be  paid  by  preference  over  all   other 
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creditors  his  rent  claim,  mule  hire  and  plantation  supplies,  $6,222.53 
bearing  the  lessor's  privilege  and  supply  lien. 

DeduetiDg  his  privileged  claims  "from  the  total  process  of  Pilcher's 
half  of  the  crop  and  movables,  there  remains  a  balance  of  $1,064.58," 
Avhich  appellant  insists  the  court  should  have  applied  to  the  settlement 
of  Pilcher's  half  of  the  ordinary  debts  due  by  the  planting  partnership 
of  Embry  &  Pilcher. 

The  appellant  further  complains  that  no  tutor  had  been  appointed 
to  represent  the  minor,  and  that  the  act  of  the  administrator  in  making 
the  allowance  in  favor  of  the  unrepresented  minor  wa&a  purely  gratu- 
itotis  one,  and  was  only  resorted  to  in  order  to  diminish  the  amount  he 
wonld  recover.  In  support  of  this  theory  he  cites  R.  C.  C.  3252,  which 
is  to  the  general  effect  that  *'  the  widow  or  legal  representative  of  the 
children  shall  be  entitled  to  demand  and  receive  from  the  succession  of 
the  deceased  husband  or  father    *     *    $1000«  etc. 

1. 

Considering  the  latter  proposition  first,  it  is  sufficient  to  say  that  we 
undertook  the  examination  of  this  case  .upon  the  theory  that  the  ap- 
peal only  presented  questions  of  laio,  and  that  the  facts  set  out  in  the 
account  and  tableau  contested  appeared  to  be  conceded. 

We  must  presume  in  such  case  that  the  judge  a  quo  had  before  him 
sufficient  evidence  to  justify  the- judgment  rendered.  This  has  become 
a  familiar  rule  of  construction.  26  Ann.  734, 148 ;  24  Ann.  20  ;  23  Ann. 
504  5  22  Ann.  118. 

In  the  absence  of  proof  to  the  contrary,  we  cannot  assume  that  any 
fact  essential  to  the  validity  of  the  judgment  was  wanting  on  the  trial 
in  the  lower  court. 

In  Nugent  vs.  Stark,  34  Ann.  631,  this  Court  said :  ^'  It  is  no  fault 
of  the  appellee  that  the  lecord  does  not  contain  the  evidence  which 
the  judge  says  was  heard." 

'^  She  was  not  bound  to  have  it  taken  in  writing.  The  appellant, 
under  the  law  and  the  jurisprudence,  should  have  secured  a  statement 
of  facts  before  appeal iug.^' 

In  support  of  his  theory  that  partnership  funds  cannot  be  applied 
to  the  claim  of  the  necessitous  minor,  and  the  commissions  of  the  ad- 
ministrator, because  they  Jire,  by  law,  consecrated  to  the  payment  of 
the  debts  of  the  partnership,  which  is  insolvent,  he  cites  Succession 
of  Stauffer,  21  Ann.  520. 

In  that  case  the  claim  for  $1000,  set  up  in  favor  of  the  necessitx>us 
widow  and  minor,  was  denied  under  very  like  circnmstAncea  to  those 
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presented  bere.  Its  allowance  was  opposed  by  the  creditors  of  the 
partnership  of  Stauffer  &  Co.,  of  which  the  deceased  had  been  a  mem- 
ber; and  the  opposition  was  sustained  on  the  ground  tliat  the  property 
of  the  partnership  does  not  belong  to  either  of  the  partners  separately, 
but  remains  common  stock,  and  a  pledge  for  the  payment  of  the  debts 
of  the  firm,  in  preference  to  any  claim  against  the  individual  partners. 

In  Smith  vs.  McMicken,  3  Ann.  322,  the  Court  said  :  '*The  partner- 
ship once  formed,  and  put  into  action,  becomes,  in  contemplation  of 
law,  a  moral  being,  distinct  from  the  persons  who  compose  it.  It  is  a 
civil  j>er«i>n,  which  has  its  peculiar  rights  and  attributes.  *  •  *  ♦ 
Hence,  therefore,  the  partners  are  not  the  owners  of  the  partnership 
property.  The  ideal  being  thus  recognized  by  a  fiction  of  law  is  the 
owner  ;  it  has  the  right  to  control  and  administer  the  propertxi,  to  enable 
it  to  fulfill  its  legal  duties  and  obligations;  and  the  respective  parties, 
who  associated  themselves  for  the  purposes  of  participating  in  tl  e 
proQts  w'hich  may  accrue,  are  not  owners  of  the  property  itself,  but  of 
the  residuum  which  may  be  left  from  the  entire  paitnership  property, 
after  the  obligation  of  the  partnership  are  discharged."  33  Ann. 
1128,  City  vs.  Gauthreaux. 

In  the  Succession  of  Cason,  33  Ann.  790,  this  Court,  having  under 
consideration  the  claim  of  the  widow  of  the  deceased  for  a  similar  al- 
lowance of  $1000,  maintained  the  principle  announced  in  Succession  of 
StauU'er,  citing  it. 

It  is  true  that  the  Court,  in  that  case,  allowed  the  claim  against 
mortgage  creditors  of  the  community  ;  but  the  decree  rested  upon  the 
theory  that  "the  community  of  property  created  by  marriage,  is  not  a 
partnership."  R.  C.  C.  2807. 

It  does  not  matter  that  effects  under  consideration  were  those  of  an 
ordinary  partnership,  and  that  the  one-half  interest  therein  of  the  de- 
ce&^d,  passed  under  administration  for  settlement.     R.  C.  C.  1144,  872. 

R.  C.  C.  2823  provides  :  **Tiie  partnership  of  property  is  liable  to 
the  creditors  of  the  partnership  in  preference  to  those  of  the  individual 
partner;  but  the  share  of  any  pariner  may,  in  due  course  of  law%  be 
seized  and  sold  to  satisfy  his  individual  creditors,  subject  to  the  debts  of 
the  partnership.^'^ 

This  article  would  seem  to  be  in  conflict  with  the  provisions  of  R. 
C.  C.  3276,  which  is  as  follows,  viz  : 

"The  charges,  against  a  succession,  &nch  as  funeral  charges,  law 
charges,  lawyer^s  fees  for  settling  the  succession,  the  thousand  dollars 
secured  in  certain  cases  to  the  widow,  and  minor  heirs  of  tlie  deceased 
and  all  claims  against  the  succession,  originating  after  the  death  of  the 
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persou  whose  successiou  ia  under  admiuigtratioii,  are  to  be  paid  befoie 
the  debts  contra<^ted  by  the  deceased  person y"*"^  etc. 

The  seeming  coutiict  between  the  two  articles  grows  out  of  the  idea 
that  partnership  debts  are  the  debts  of  the  deceased. 

The  partnership  is  a  ^^nioral  being,  distinct  from  the  persons  who 
compose  it,"  wd  alone  a8  regards  the  mcnei'Bhip  of  tlie  pailnership 
property,  but  as  regards  tlie  creation  of,  and  liability  for  the  partner- 
ship debts. 

Hence  money  cannot  be  withdrawn  from  the  funds  of  an  ordinary 
partnership  for  the  purpose  of  satisfying  the  claims  of  the  uecessitoos 
minor. 

The  administrator  of  the  succession  of  Pilcher  was  entitled  to  the 
CMfttody  of  them  for  the  sole  purpose  of  disbursing,  them  according  to 
law. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  a(!count  tiled 
by  the  administrator  be  amended,  and  the  claim  and  demand  of  $1000 
in  behalf  of  the  minor  be  rejected  and  disallowed  ;  and  it  is  further  or- 
dered, adjudged  and  decreed  that  the  account  in  all  other  respects  be 
approved  and  homologated  at  appellee^s  cost. 

Judgment  amended. 

Mr.  Justice  Todd  dissents  and  reserves  the  right  to  tile  his  opinion 
hei-eafter. 


No.  9898. 

Mart  P.  Dawson  et  al.  vs.  Spencer  R.  Thorpe.— Thomas  Hickman 
}^    f^  ET  AL.,  Warrantors. 

The  eTiction  of  a  purchaser  under  a  voidable  tax  sale,  who,  at  the  time  of  the  purchase, 
held  a  mortgage  on  the  property,  renews  the  mortgage  and  relieves  it  from  all  effecta  of 
the  eztingnishment  resulting  from  the  mortgage  creditor's  having  acquired  the  owner- 
ship of  the  thing  mortgaged. 

But  this  renewal  is  iueffeotive  if  the  creditor  has,  in  the  mean  time,  permitted  the  principal 
debt  to  secure  which  the  mortgage  waa  given,  to  become  prescribed. 

The  purchase  bj  the  mortgage  creditor,  while  extiuiciiishing  the  mortgage,  did  not  destroy 
the  debt  or  aft'ect  the  creditor's  right  and  power  to  enforce  payment  of  it  and  to  prevent 
its  prescription.  Having  sutt'ored  the  debt  to  become  extinguished,  hit*  mortgage  in 
necessarily  destroyed,  and  he  has  no  more  right  to  enforce  it  when  the  debt  has  b^n  ex- 
tingulsheil  by  prescriptiou  than  if  it  bad  been  extinguished  by  payment. 

A    PPEAL  from  the  Eleventh  District  Court,  Parish  of  Natchitoches. 
I\,    Fieraan,  J. 
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Scarborough  d:  Carver  and  White  dk  Saunders  for  Plaintiffs  and  Ap- 
pellants. 

Jack  (fe  Bismukes  and  K,  A,  Cross  for  Defendant  and  Appellee. 

C.  Chaplin  for  the  Wan-antors. 


The  opinion  of  the  Court  was  delivered  by 

Fennkk,  J.  Cuder  the  view  we  take  of  the  law  applicable  thereto, 
we  are  relieved  from  the  necessity  of  Ktating  all  the  facts  and  issues 
iovolved  in  this  complicated  case,  and  confine  onrselves  to  the  follow- 
ing facts  which  are  undisputed : 

Ist.  On  October  13,  1866,  Mrs.  Blanchard  executed  a  conventioDal 
mortgage  upon  the  property  now  in  controversy  in  favor  of  Mrs.  Clark 
for  a  debt  of  $8031  with  interest,  then  acknowledged  to  be  due  but 
rendered  exigible  only  on  October  15, 1867. 

2d.  On  May  31,  1872,  Mrs.  Clark  sold  to  Dr.  Thomas  H.  Patterson 
her  above-mentioned  debt  and  mortgage. 

3d.  On  July  6,  1872,  Dr.  Thos.  H.  Patterson  bought,  at  a  tax  sale, 
the  property  on  which  his  mortgage  rested  and  entered  into  possession 
thereof  as  owner. 

4th.  In  1878,  the  heirs  of  Mrs.  Blanchard  brought  a  suit  against  the 
heirs  of  Dr.  Patterson,  who  had  succeeded  him  in  the  title  and  posses- 
sion of  the  property,  to  annul  tlie  tax  sale  under  which  he  held  and  to 
recover  the  property. 

5th.  The  abovementioned  litigation  resulted  in  a  final  decree  ren- 
dered by  this  Court  in  November,  1883,  (35  Ann.  1086)  by  the  eflFect  of 
which  the  tax  title  was  annulled,  and  the  heirs  of  Mrs.  Blanchard  re- 
covered the  property  subject,  however,  to  the  condition  of  reimbursing 
to  defendants  the  sum  of  $9894.88  with  interest  from  date  of  judgment 
in  district  court,  being  excess  of  reimbursement  allowed  defendants  for 
taxes  and  improvements  over  the  rents  and  revenues. 

6t1i.  On  the  18th  of  October,  1883,  the  heirs  of  Blanchard  sold  the 
property  to  the  defendant,  S.  R-  Thorpe,  for  the  price  of  $21,000  and 
out  of  the  cash  payment  the  amount  of  the  judgment  in  favor  of  Pat- 
terson^A  heirs,  exceeding  $10,000,  was  paid  to  and  accepted  by.  them. 

7th.  On  the  day  preceding  the  final  consummation  of  this  sale,  viz  : 
On  October  17, 1883,  the  heirs  of  Patterson  had  caused  to  be  reinscribed 
against  the  property  the  old  Clark  mortgage  of  1866,  heretofore  men- 
tioned, which  had  been  first  inscribed  in  1867,  and  had  never  before 
been  reinscribed. 
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lu  September,  1885,  tlie  preseut  suit  was  brought,  which  is  au  hy- 
pothecary action  instituted  by  the  heirs  of  Patterson  against  defend- 
ant, as  third  possessor,  to  enforce  the  aforesaid  conventional  mortgage. 

Numerous  defenses  are  set  up,  among  which  tlie  one  which  was  sus- 
tained by  the  judge  a  quo  was  the  prescription  of  ten  3'ears,  pleaded 
in  extinguishment  of  the  principal  obligation  secured  by  the  mort- 
gage. 

There  is  no  dispute  that  the  debt  became  due  in  1867,  and  that 
nearly  eighteen  years  had  expired  before  any  demand  of  payment  was 
made,  or  any  step  taken  of  any  kind  to  interrupt  prescription. 

Tlie  only  reliance  of  plaintiffs  to  defeat  this  plea  of  prescription 
rests  on  the  application  of  the  principle  announced  in  Art.  3409  of  the 
Civil  Code :  ^*  The  servitudes  and  incorporeal  rights  which  the  third 
possessor  held  on  the  property  before  his  possession  of  it,  are  renewed 
after  his  relinquishment,  or  after  the  sale  under  execution  made  upon 
him.  His  own  creditors,  after  those  who  held  their  titles  under  the 
preceding  proprietors,  exercise  their  rights  of  mortgage  in  their  order 
on  the  property  relinquished  or  sold  at  auction.'^ 

In  a  learned  and  equitable  opinion,  this  Court  has  extended  this 
principle  so  as  to  cover  the  case  of  an  evicted  purchaser.  N.  O.  Ins. 
Assn.  vs.  Labranche,  31  Ann.  839;  Spencer  vs.  Goodman,  33  Ann.  396. 

But,  what  is  the  principle  Y  Under  the  language  of  the  Code,  the 
revival  only  extends  to  '^  the  servitudes  and  incorporeal  rights  which 
tlie  third  possessor  held  on  the  property ;"  and  the  application  of  it 
in  the  Labranche  case  is  correctly  announced  in  the  syllabus,  as  fol- 
lows :  **  Pre-emption  of  a  mortgage  cannot  take  place  pending  the  pos- 
session of  the  mortgaged  property  by  the  mortgage  creditor,  who  holds 
under  a  voidable  tax  sale ;  and  should  such  sale  be  annulled,  the  mort- 
gage will  revive  with  the  rank  which  it  held  at  the  date  of  the  sale.^^ 

And  what  are  the  reasons  on  which  the  principle  rests  ?  They  are 
well  expressed  in  the  Labranche  case,  as  follows:  '*The  principle 
that  no  one  can  mortgage  unto  himself  his  own  property  is  axiomatic, 
res  sua  nemini  servit ;  and  to  say  that  one  must  rcinscribe  against  him- 
self would  be  compelling  the  doing  of  that  which  the  law  says  cannot 
be  done." 

The  Civil  Code  prescribes  several  methods  by  which  mortgages  are 
extinguished,  amongst  which  one  is :  '^  by  the  creditor  acquiring  the 
ownership  of  the  thing  mortgaged ;"  and  another  is,  '*  by  the  extinc- 
tion of  the  debt  for  which  the  mortgage  was  given." 

It  is  obvious  that  the  principle  under  discussion  applies  exclusively 
to  the  first  method  of  extinction,  and  relieves  from  its  consequences 
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alone.  In  other  words,  the  law  declares  that,  by  the  effect  of  the 
mortgagee's  acquisition  of  the  property,  the  mortgage  was  extin- 
guished 'y  that,  therefore,  while  holding  the  title,  it  was  an  impossible 
and  vain  thing  for  him  to  reinscribe  a  mortgage  against  his  own  prop- 
erty ;  and  hence,  that  when  the  former  owner  and  mortgage  debtor 
annuls  and  destroys  his  title,  justice  requires  that  the  supposed  extin- 
gnisliment  of  the  mortgage  by  the  title  should  cease  with  the  destruc- 
tion of  the  title,  and  the  effects  of  such  extinguishment  in  the  failure 
to  reinscribe  should  also  cease. 

The  principle,  in  this  point  of  view,  is  supported  by  the  three  equi- 
table maxims,  *'Zex  neminem  cogit  ad  imposaibilia  aut  vana^^  ^^contra  non 
valentem,  etc,,^^  and  the  *' restitutio  ad  integrum,'''* 

But  it  is  perfectly  clear  that  the  acquisition  of  the  property  by  Pat- 
terson under  the  tax  sale  had  not  the  slightest  effect  upon  the  deht  due 
by  Mrs.  Blanchard  to  him.  Had  the  pricu  paid  by  him  for  the 
property  gone  to  the  satisfaction  of  that  debt,  to  that  extent  the  prin- 
ciple of  restitutio  ad  integrum  would  have  received  its  effect  in  the  re- 
quirement that  the  heirs  of  Mrs.  Blanchard  would  have  had  to  repay 
the  same  as  a  condition  precedent  to  the  recovery  of  the  property. 

But  there  was  no  such  application  of  the  price.  The  debt  due  to 
Patterson  was  entirely  unaffected  by  the  sale.  Nothing  prevented  his 
suing  the  heirs  of  Blanchard  and  recovering  judgment  against  them^ 
and  from  satisfying  the  same  out  of  any  property  liable  therefor.  That 
debt  might  have  been  paid,  remitted,  novated  or  extinguished  by  any 
of  the  modes  of  extinguishing  obligations,  and  amongst  others  it  was 
subjected  to  extinguishment  by  prescription. 

It  has  been  so  extinguished,  and,  under  the  express  language  of  par- 
agraph 4,  art.  3411  C.  C,  this  extinguished  the  mortgage. 

The  revival  of  the  mortgage  under  art.  3409  is  no  more  effectual 
when  the  debt  secured  by  the  mortgage  has  been  prescribed,  than  it 
would  be  if  the  debt  had  been  paid.  The  one  mode  of  extinction  of 
the  debt  is  just  as  effectual  as  the  other. 

This  extinction  of  the  debt  destroyed  the  mortgage  not  only  under 
the  terms  of  Art.  3411  already  referred  to,,  but  under  the  emphatic 
language  of  Art.  3285,  which  declares : 

"  Consequently,  it  is  essentially  necessary  to  the  existence  of  a  mort- 
gage, that  there  shall  be  a  principal  debt  to  serve  as  a  foundation  for 
it.     Hence  it  happens  that,  in  all  cases,  where  the  principal  debt  is  ex- 
tinguished, the  mortgage  disappears  with  it." 
24 
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How  are  we  to  disregard  these  mandatory  provisions  of  the  law  f 

Counsel  for  plaintiffs  contend  that  the  decision  in  City  Bank  vs. 
Houston )  2  Ann.  114,  establishes  an  exception  to  the  above  niles  of  the 
Code  and  shows  that  a  mortgage  may  exist  wittiout  any  principal  debt 
to  support  it. 

Our  study  of  that  decision  leads  us  to  the  conclusion  that  the  court 
held  that  the  debt  was  not  extinguished,  and  that  the  bankrupt  court 
had  no  power  to  extinguish  it,  in  so  far  as  it  was  secured  by  the  mort- 
gage. The  court  likened  the  prohibition  in  the  Bankrupt  act  against 
destroying  mortgages,  etc.,  to  the  provision  exempting  fiduciary  debt« 
from  the  operation  of  the  act ;  and  held  that  the  mortgage  debt,  to  the 
extent  of  the  security,  was  similarly  exempt  from  the  operation  of  the 
act. 

But  were  this  otherwise,  that  case  would  be  clearly  distinguishable 
from  the  instant  one  on  other  principles. 

It  is  further  claimed  that  the  rule  contra  non  valentem  s!;ould  defeat 
the  prescription  in  this  case,  because  if  Patterson  had  sought  to  inter- 
rupt prescription  by  suit,  he  would  have  been  compelled  to  pretermit 
his  mortgage  claim,  and  would  thereby  have  abandoned  and  destroyed 
it.    We  cannot  assent  to  the  proposition. 

It  may  be  true,  as  a  general  rule,  that  by  suing  and  obtaining  a 
judgment  for  a  debt,  without  asserting  the  mortgage  by  which  it  is  se- 
cured, the  creditor  might  be  presumed  to  have  abandoned  the  latter ; 
but  this  presumption  would  by  no  means  apply  in  a  case  when,  at  the 
time  of  the  suit,  the  creditor  held  ownership  of  the  mortgaged  prop- 
erty. If  the  debt  had  been  kept  alive,  the  revival  of  the  mortgage  on 
eviction  would  have  attached  to  the  debt  in  whatever  shape  it  might 
exist,  under  the  very  principles  of  the  Labranche  case. 

We  have  reflected  on  this  case  in  every  light  and  can  find  no  ground 
on  which  plaintiff's  mortgage  can  escape  the  extinguishment  resulting 
from  the  extinction  of  the  principal  debt. 

If  the  renewal  of  their  mortgage  free  from  the  effects  of  the  extin- 
guishment resulting  from  the  mortgagee's  ownership,  when  the  latter 
is  destroyed,  becomes  ineffective,  it  results  from  their  failure  to  keep 
their  debt  alive,  which  the  ownership  of  Patterson  did  not  prevent 
them  from  doing,  and  from  the  effect  of  which  the  eviction  cannot  be. 
lieve  them. 

Judgment  affirmed. 

Watkins,  J.  recused  himself. 
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No.  9817. 

Succession  of  Eliza  Vance.  ^i2  e^ll 

On  Petition  of  City  of  New  Orleans. 

"Bequests  for  pious  uses  are  hishlj  favored  by  law. 

An  unincorporated  institution,  organized,  administered  and  maintained  by  a  municipal  car- 
poration,  and  known  as  "  The  Jnaane  Agylum"  may  be  the  object  of  a  charitable  bequest. 

A  lefEacy  to  such  an  establishment  is  intended  for  the  relief  of  the  indigent  insane  of  the 
city,  and  Tests,  at  the  testator's  death,  in  the  municipal  corporation  for  the  use  and  ben- 
efit of  the  unfortunate  oared  for  by  it. 

An  unconditional  legacy,  once  vested,  cannot  be  divested.  After  it  has  passed,  it  cannot 
revert. 

The  municipal  corporation  may  subsequently  discontinue  such  institution  as  a  locus.  It 
may  confine  and  keep  such  persons  in  another  local  and  special  institution. 

By  such  discontinuance  the  legacy  does  not  lapse  and  revert. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Tissot,  J. 

TT.  H.  Rogers,  City  Attorney,  for  the  City  of  New  Orleans,  Appellant. 

Leovy  <&  Leavy,  JE.  B,  KruttscliniU  and  J,  P.  Blair,  for  the  Executor 
^nd  other  Defendants,  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  a  suit  by  the  city  of  New  Orleans  for  the 
•recovery  of  a  legacy  made  for  the  benefit  of  the  indigent  insane  in  her 
charge. 

The  defense  is,  that  there  is  no  such  bequest  in  the  will;  that,  while 
•there  was  a  gift  to  a  certain  named  institution,  ^^The  Insane  Asylum,^^ 
yet,  before  acceptance,  or  demand  for  the  legacy,  this  institution 
passed  out  of  existence,  leaving  no  representative;  that,  having  vol- 
untarily abolished  the  asylum,  the  city  has  deprived  herself  of  the  only 
-character  in  which  she  had  any  right  to  receive  the  legacy,  and  has 
rendered  impossible  the  performance  of  the  conditions  attached  thereto. 

From  a  judgment  dismissing  her  petition,  the  city  prosecutes  this 
appeal. 

From  the  admissions  of  counsel,  the  following  are  the  important 
facts  from  which  the  controversy  arises : 

Mrs.  Vance  left  a  will,  by  which  she  bequeathed  $300  to  each  of  four 
-charitable  institutions,  all  of  the  city  of  New  Orleans,  one  of  which  was 
*^the  Insane  Asylnm,''^  and  directed  that  any  residue  of  her  estate,  after 
payment  of  the  legacies,  be  divided,  share  and  share  alike,  between 
five  grandchildren  and  the  four  institutions  alluded  to. 

At  the  date  of  Mrs.  Vance's  death,  there  was  in  the  city  of  New 
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Orleans  an  institatioD  known  as  the  Insane  Asylum,  which  was  unin- 
corporated and  under  municipal  control. 

Before  the  legacy  was  accepted  by  the  asylum ;  that  institution  was 
discontinued  and  its  inmates  transferred  to  the  State  Insane  Asylum^ 
at  Jackson  y  in  tins  State. 

Subsequently,  reiving  on  an  ordinance  of  the  city  of  New  Orleaiia 
purporting  to  have  transferred  to  the  State  Asylum  all  the  rights  of 
the  city,  as  particular  and  residuary  legatee,  the  State  Asylum  claimed 
the  legacies. 

It  is  also  admitted  that  in  such  Insane  Asylum  were  housed  the  indi- 
gent insane  of  New  Orleans,  and  that  after  discontinuing  caring  for 
them  in  that  place,  the  city  has  provided  for  their  detention  in  the 
Louisiana  Eetreatjti  special  institution  which  receives  persons  afflicted 
with  mental  affections;  and  that  the  city  pays  for  the  same. 

The  legacy  claimed  exceeds  $2000. 

Other  admissions  were  made,  which  it  is  unnecessary  to  particularize. 

It  forms  part  of  the  judicial  history  of  this  succession  that  the  right 
urged  by  the  State  Asylum  to  the  legacy  in  question  was  not  recog- 
nized— the  court  holding  that  the  fund  bequeathed  to  the  Insane  Asy- 
lum of  New  Orleans  could  not  be  diverted  by  the  city  to  another  insti- 
tution under  the  administration  of  a  State  Board. 

Apprehending,  after  the  decision  was  rendered,  that  the  executor  of 
Mrs.  Vance  would  distribute  the  amount  of  the  legacy  among  the  grand- 
children of  the  deceased  and  the  three  other  institutions,  as  residuary 
legatees,  the  city  sued  out  an  injunction  and  claimed  tlie  legacy. 

In  order  to  arrive  at  a  correct  conclusion  on  the  subject,  the  follow- 
ing questions  must  be  considered : 

1st.  What  was  the  intention  of  the  testatrix  Y 

2d.  Has  the  legacy  to  the  Insane  Asylum  passed  at  her  death  to  that 
institution  ? 

3d.    If  it  has,  can  it  be  claimed  to  have  reverted  ? 

4th.  Even  if  it  could,  has  the  event  arisen  upon  which  the  return 
could  take  place  t 

Our  Code  has  long  ago  recognized  and  laid  down  the  wise  rules  which 
prevail  in  all  civilized  countries  and  which  have  been  steadily  followed^ 
as  much  as  practicable,  namely:  that  in  the  interpretation  of  wills  the 
intention  of  the  testator  must  be  principally  endeavored  to  be  ascer- 
tained, and  that  a  disposition  must  be  understood  in  the  sense  in  which 
it  can  have  effect,  rather  than  in  that  in  which  it  can  have  none.  R. 
C.  C.  1712,  1713. 
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Guided  by  the  light  of  these  texts  of  law,  as  well  as  by  numerooa 
precedents  and  the  views  of  commentators  on  similar  provisions  in 
other  systems,  we  once  endeavored  to  find  and  we  then  formulated 
what  we  conceived  to  be  the  intention  of  the  testatrix,  namely:  when 
the  interpretation  of  her  will  was  first  before  us  on  the  claim  of  the 
State  Asylum. 

We  then  said,  after  rejecting  the  pretensions  of  the  State  Asylum,  as 
transferree  : 

"  It  may  be  tliat  the  legacy  and  the  residuary  bequest  have  not  ab- 
solutely lapsed.  The  ordinance  of  the  city  council  assigning  them  to 
the  opponent  is  null ;  but  it  is  not  necessarily  a  renunciation  of  them. 
Whether  the  council  can  or  will  accept  and  administer  the  fund  for  the 
benefit  of  those  for  whom  the  testatrix  intended  it,  is  a  matter  not  of 
present  concern  to  ns. 

*'  If  the  iudigent  insane  of  the  city  are  the  sole  recipients  of  it,  there 
«eems  to  be  no  satisfactory  reason  why  the  legacy  and  bequest  shall 
not  be  maintained. 

''  The  locus  where  these  unfortunates  are  detained  is  not  a  material 
consideration. 

''The  object  of  the  testatrix  was  to  relieve  their  destitution  and 
assuage  the  rigor  of  their  lamentable  condition.  The  city  council  is 
the  administrator  of  the  fund  she  has  donated  for  that  purpose." 

We  were  then  and  we  are  now  satisfied,  that  the  intention  of  the  tes- 
tatrix was  to  cooperate  in  the  relief  of  the  indigent  insane,  for  whom 
the  city  was  bound  to  make  provision. 

In  her  mind,  it  must  have  been  a  matter  of  no  significance  whatever, 
whether  those  persons  were  attended  to  in  this  or  that  building,  in  this 
or  that  locality,  by  these  or  those  municipal  or  other  employees,  or  ser- 
vants, or  nurses.  Her  object  was  to  relieve  suffering  humanity  in  that 
olass  of  human  beings,  and  to  that  charitable  purpose  she  devoted  part 
of  her  worldly  goods. 

The  fact  is  patent  that,  at  the  death  of  Mrs.  Vance,  persons  of  that 
denomination  were  being  taken  care  of  by  the  city,  and  were  housed 
in  a  particular  place,  specially  set  apart  for  their  custody  and  mainte- 
nance, under  municipal  supervision. 

It  is  admitted  that  this  asylum  was  not  incorporated  and  was  under 
the  city's  control.  Indeed,  as  it  was  not  a  corporation  or  independent 
being,  it  had  to  be  so.  It  had  in  itself  no  life,  no  legal  existence.  It 
Lad,  therefore,  no  inherent  rights  and  could  be  subjected  to  no  legal 
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obligation,  but  it  could  well  be  an  object  of  charity;  though  it  could 
neither  accept  or  reject  a  gift. 

Established,  provided  for  and  administered  by  the  city,  out  of  her 
own  revenues,  served  by  subordinates  appointed  and  removable  at- 
pleasure  by  the  city,  that  institution  formed  part  of  the  mtinicipal  ma- 
chinery, as  much  as  the  jail,  the  court  house,  and  was  nothing  but  a- 
municipal  or  corporate  functionary.  In  other  words,  it  was  the  city 
herself. 

While  writing  on  public  institutions,  Laurent  says : 

"  Quand  le  Code  parle  d'etablissements  publics  il  place  toujours  ea 
premiere  ligne,  les  hospices.  C'est  une  Institution  necessalre,  puis- 
qu^il  y  aura  toujours  des  miseres  humaines  aux  quelles  il  faut  porter 
remede.  Cependant  personne  ne  dira  qu'elle  forme  une  personn& 
naturelle. 

'*  Les  administrations  municipalles  nomment  une  commission  quf 
dirige  les  divers  etablissements  de  charite  et  g^re  les  biens  qui  leur 
sont  affect^s. 

*'  C'est  la  soci^t^  qui  exerce  la  charit6  par  I'interm^diaire  des  hos- 
pices."   Vol.  1,  No.  295,  p.  378. 

III. 

The  executor  puts  himself  out  of  court  by  the  very  attitude  which 
he  assumes  when  he  charges  that  the  legacy  has  returned  to  the  suc- 
cession, by  reason  of  the  discontinuance  of  the  asylum.  He  thereby 
impliedly  admits  that  the  legacy  has  passed  from  the  succession  to- 
the  legatee,  but  insists  that  it  has  returned. 

This  cannot  be  under  our  system  of  law,  which  forbids  giving  and 
not  giving.  Had  the  testatrix  thus  stipulated,  however,  that  condi- 
tion, being  prohibited,  would  have  been  illegal,  and  as  such  dealt 
with  or  reputed  as  not  written. 

If  the  legacy  has  passed,  as  it  surely  has,  then  the  succession  baa- 
been  divested  absolutely  and  the  legatee  has  acquired. 

An  unconditional  legatee  cannot,  after  vesting,  be  divested  under 
any  contingency. 

It  is,  therefore,  clear  that,  although  the  insane  asylum  was  not  in- 
corporated, the  legacy  could  take  effect,  and  that  it  has  passed  from 
the  succession  of  the  deceased  to  the  city  of  New  Orleans  for  the  use 
and  benefit  of  her  indigent  insane. 

IV. 

If  it  be  true,  then,  that  the  legacy,  at  the  death  of  Mrs.  Vance,, 
passed  and  vested,  and  if  it  could  be  said  that  it  was  made  contin- 
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gent  on  a  conditiou  sanctioned  by  law,  could  it  be  urged  that  it  had 
lapsed,  because  of  the  discontinuance  of  the  asylum  Y 

It  is  perfectly  true  that  legatees  and  heirs  benefit  by  the  failure  of 
legacies  which  they  were  bound  to  discharge.  R.  C.  C.  1704,  1709  •, 
but  it  is  no  less  so  that  those  legatees  and  heirs  are  thus  benefited 
only  where  the  legacy  has  been  rejected  and  was  made  to  one  incapa- 
ble of  receiving  it.    R.  C.  C.  1703,  1709. 

In  the  instant  case,  however,  the  insane  asylum  could  be  an  object 
of  charity,  the  legacy  was  not  rejected,  but  accepted,  and  suit  was 
brought  to  recover  it;  the  testatrix  has  not  expressed  any  contin- 
gency for  the  caducity  of  the  legacy,  and  the  municipal  corporation 
which  administered  the  institution  is  still  in  existence,  ministering 
unto  the  necessities  of  her  indigent  insane. 

The  Supreme  Court  of  this  State  has,  in  a  remarkable  litigation , 
well  said  that  legacies  of  this  class  are  known  to  the  civil  law  from 
the  formation  of  Christianity,  as  legacies  for  pious  uses,  and  are  an 
element  in  the  polity  of  municipal  administrations  in  all  countries 
which  have  preserved  the  features  and  jurisprudence  of  Roman  civili- 
zation. They  are  highly  favored  by  law  on  account  of  their  motives 
for  sacred  usages  and  their  advantage  to  the  public  weal  and  the 
great  consideration  which  the  law  attaches  to  these  legacies  controls 
tribunals  in  their  interpretation  of  them,  and  has  secured  for  their  sup- 
port a  doctrine  of  approximation  which  is  coeval  with  their  existence. 
McDonogh's  will  case,  8  Ann.  246. 

It  is  under  the  authority  of  the  article  which  is  now  No.  1549  of  the 
Revised  Code,  which  declares  that  donations  made  for  the  benefit  of  a 
hospital,  or  the  poor  of  a  community,  or  of  establishments  of  public 
utility,  shall  be  accepted  by  the  administrators  of  the  same,  that  the 
Supreme  Court  has  allowed  a  bequest  to  the  orphans  of  a  muuicipality 
to  be  recovered  by  the  city  of  New  Orleans.  Succession  of  Mary,  2 
R.  438.  It  is  under  the  same  authority  that,  in  another  celebrated 
controversy,  the  city  was  recognized  the  right  to  receive  the  residue  of 
a  large  estate,  which  the  testator  had  directed  to  be  applied  to  the 
erection,  maintenance  and  support  of  a  suitable  asylum  in  the  city,  to 
be  used  solely  for  Protestant  widows  and  orphans,  to  be  called  FinWs 
Asylum.  12  Ann.  301.  See,  also,  8  Ann.  171  j  17  La.  46;  J.  P.  V. 
1886,  p.  967. 

Withal,  those  propositions  of  law  are  admitted,  but  it  is  argued  that 
the  city  has  no  right  except  as  administrator  of  the  asylum,  and  then 
only  sub  modo,  under  condition  of  applying  the  gift  to  the  use  and 
benefit  of  this  particular  institution.    It  is  farther  urged  that,  as  the 
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city  lias,  by  lier  voluntary  act,  abolished  the  asylum  before  acceptance 
of  the  legacy,  she  has  thereby  lost  the  character  of  admiuistrator  aud 
rendered  impossible  the  performance  of  the  conditions  attached  to  the 
gift,  the  city  is  without  any  title  to  the  legacy  she  is  seeking  to  re- 
cover. 

We  do  not  view  the  matter  in  that  light. 

As  was  well  said  by  this  Court,  when  it  passed  on  the  pretensions  of 
the  State  Insane  Asylum,  under  the  transfer  of  rights  attempted  to  be 
made,  the  locus  where  the  indigent  insane  of  the  city  are  detained,  la 
not  a  material  consideration.  The  object  of  the  testatrix  was  to  re  • 
lieve  their  destitution  and  mitigate  their  lamentable  condition.  The 
city  council  is  the  administrator  of  the  fund  which  she  donated  for 
that  purpose. 

It  is  admitted  that  the  city  of  New  Orleans  no  longer  does  what  she 
formerly  has  done  and  was  doing  when  Mrs.  Vance  died,  viz:  confine 
and  keep  her  indigent  insane  in  a  specially  assigned  building  and 
place,  but  this  circumstance  does  not  militate  adversely  to  her  present 
claim. 

The  discontinuance  may  be  justified  for  reasons  which  have  not 
been  proved,  but  which  can  be  easily  realized.  She  may  have  done  so 
either  because  the  building  was  too  small,  needed  repairs  or  improve- 
ments of  which  she  could  not  defray  the  expense,  or  because  it  was 
located  in  an  improper  spot,  or  because  the  inmates  were  not  suffi- 
ciently well  cared  for,  or  because  the  depleted  municipal  treasury 
would  not  afford  adequate  means  to  relieve  existing  evils,  or  because 
she  found  it  more  advantageous,  pecuniarily,  morally  and  physically, 
to  have  her  indigent  insane  committed  and  maintained  in  a  special 
institution  within  her  limits,  easy  to  supervise,  which  receives  a  like 
class  of  unfortunates. 

Non  constat  that  the  city  will  not  some  time  resume  the  direct  con- 
trol over  her  indigent  insane,  which  she  exercised  over  them  when 
Mrs.  Vance  died. 

The  fact  is  patent  that  since  the  city  has  discontinued  keeping  her 
insane  in  a  building  under  the  management  of  her  subordinates,  slie 
has  made  arrangements  with  the  Louisiana  Retreat  for  the  admission 
and  care  of  her  insane,  and  that  this  substitution,  which  has  for  its 
special  object  to  take  charge  of  such  persons,  receives  and  provides 
for  them,  for  a  money  consideration  which  the  city  actually  pays. 

There  exists  no  parity  between  this  case  and  that  of  the  succession 
of  Nicholson,  37  Ann.  346.  There  this  Court  held  that  incorporated 
institutions  claiming  directly  a  charitable  bequest  must  show  that  it 
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€4>ine8  within  the  terms  and  conditions  of  the  will.  Here  the  question 
is  not  one  of  identity;  it  is  simply  one  of  existence  or  not,  one  which 
is  practically :  whether  a  manicipal  corporation  has  a  right  to  claim  a 
legacy  made  to  an  institution  at  a  time  under  its  direct  management 
and  which  has  been  discontinued  as  a  distinct  organization  after  the 
death  of  the  testator. 

There  is  no  dispute  that  if  the  Insane  Asylum  which  was  in  being  at 
that  date,  existed  to-day  in  the  same  conditions,  the  city  would  have  a 
right  to  recover. 

But  we  have  said  that  the  place,  mode  or  manner  in  which  the  insane 
of  the  city  are  maintained  is  insignificant,  the  intention  or  object  of 
the  testatrix  being  the  relief  of  those  persons  of  whom  the  city  takes 
charge  and  for  whom  she  provides. 

We  therefore  conclude  that  the  legacy  made  by  the  deceased  for  such 
relief  having  once  vested,  cannot  be  and  has  not  been  divested ;  and 
that  consequently  the  city  is  entitled  to  recover  it,  the  same  to  be  used 
.exclusively  in  furtherance  of  the  benevolence  of  the  testatrix. 

Melius  valeat  quampereat. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  appealed 
from  be  reversed,  and  it  is  now  ordered  and  decreed  that  the  city  of 
New  Orleans  recover  of  the  succession  of  Mrs.  Eliza  Vance  the  partic- 
ular and  residuary  legacies,  with  legal  interest  from  judicial  demand, 
the  sums  bequeathed  when  received  to  be  exclusively  applied  by  the 
city  for  the  relief  of  her  indigent  insane,  in  furtherance  of  the  will  of 
the  testatrix. 

It  is  further  ordered  and  decreed  that  the  injunction  originally  is- 
sued but  subsequently  dissolved,  be  reinstated  and  perpetuated,  the 
succession  to  pay  costs  in  both  courts. 


No.  9906. 

Sallie  E.  Burns  vs.  George  W.  Thompson.— Heirs  of  Gee,  In-  .^  ^ 

teevenors.  11^  ^79 

IsatdB  pnrohMod  in  the  name  of  the  wite,  and  paid  i>artiy  with  her  iwraphernal  fanda 
under  the  adminlatration  of  the  haaband,  and  partly  with  funds  of  the  commonity,  fall 
into  the  oonmnnity. 

In  a  anit  for  diaaolntlon  of  the  commnnity  by  the  wife,  an  allegation  of  the  wife  olaimlnK 
the  fonda  thaa  inToated,  aa  her  paraphernal  fnnda,  will  debar  h^r  of  the  right  to  claim 
the  landa  in  qneation  aa  her  paraphernal  property. 

She  cannot  be  allowed  to  claim  at  the  aame  time  the  price  and  the  thing,  and  will  be  held  to 
that  part  of  her  pleadings  in  which  she  corrects  an  error  in  previons  pleadings,  in 
which  she  had  omitted  to  claim  these    paraphernal    funds.       Property  purchased 
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daring  the  commaDity,  in  the  name  of  the  wife,  will  be  treated  as  commnnitj 
property  until  proof  is  made  by  the  wife  to  show  that  it  was  porchaaed  for  her  own 
account  and  with  her  paraphernal  fonds,  of  which  she  had  retained  the  administration. 
Mere  recitals  in  the  acts  to  that  effect  amonnt  to  no  presumption  m  her  favor. 

The  wife  has  the  right  of  demanding  the  administration  of  the  paraphernal  property  pre- 
viously confided  to  her  hasband  whenever  she  chooses,  and  such  a  demand  mast  not  be 
confounded  with  the  action  for  the  dissolution  of  the  community. 

The  husband  who  has  the  administration  of  the  wife's  paraphernal  funds  owes  no  interest 
thereon  before  the  dissolution  of  the  community,  or  before  the  wife  has  obtained  a 
judgment  for  the  restitution  of  her  separate  funds. 

Asa  general  rule  husbands  and  wives  are  incapacitated  from  contracting  with  each  other 
during  matriage,  save  in  exceptional  cases  enumerated  in  Art.  2446  Civil  Code.  Hence, 
they  cannot,  by  contract,  bind  the  husband  to  pay  interest  on,  or  create  a  mortgage  tf> 
secure  the  paraphernal  funds  of  the  wife,  when  none  are  due  or  exist  under  the  law. 
But  the  inscription  of  such  an  act  will  be  considered  as  that  of  an  authentic  declara- 
tion of  the  husband  touching  the  paraphernal  funds  received  by  him,  for  his  wife, 
and  effect  will  be  given  to  it  as  notice,  but  not  as  a  contract. 

A  dAiion  en  paiement  by  the  husband  to  the  wife,  on  the  score  of  detailed  indebtedness  from 
him  to  her,  cannot  stand  in  the  face  of  proof  that  the  Indebtedness  as  therein  described 
did  not  exist. 

APPEAL  from  the  Eleventh  District  Court,  parish  of  Natchitoches  • 
Piersan,  J. 

Jack  dt  IHsmukes,  for  Plaintiff  and  Appellant. 
Scarborough  dt  Carver ,  for  Intervonors  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

PocH^:,  J.  Plaintiff  sues  her  husband  for  a  dissolution  of  the  com- 
munity, and  to  recover  a  moneyed  judgment  for  about  $20,000,  in 
restitution  of  her  paraphernal  funds  alleged  to  have  been  received  by 
her  husband  and  converted  to  his  own  use  and  benefit ;  the  moneyed 
judgment  to  be  credited  with  the  sunk  of  $7,635,  received  by  the  wife 
through  a  transfer  of  property  made  to  her  by  the  husband  as  a  dation 
en  paiement  on  the  14th  of  November,  1883. 

As  usual,  in  such  cases,  the  contest  is  exclusively  between  the  wife 
and  her  husband's  creditoi-s,  several  of  whom  had  intervened  in  thia 
case,  as  judgment  creditors,  for  the  purpose  of  resisting  plaintiff's  de- 
mand, which  is  qualified  as  a  fraudulent  scheme  to  screen  the  hus- 
band's property  from  the  pursuit  of  his  bona  fide  creditors,  and  as 
entirely  unfounded.  Intervenors  charge  the  dation  enpaiement  of  No- 
vember 14,  1883,  to  be  fraudulent,  and  pray  for  a  declaration  of  its 
nullity. 

The  district  court  rejected  plaintiff's  entire  demand,  without  preju- 
dice to  her  rights  of  ownership  of  property  transferred  to  her  through 
tlie  dation  enpaiement  of  November  14, 1883. 
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Plaiatiff  appeals,  and  intervenors  pray  for  an  amendment  of  the 
jadgment,  with  a  view  to  a  decree  annulling  the  datlon  en  paiement 
aforesaid. 

To  properly  understand  this  complicated  litigation,  which  is  con- 
tained in  a  petition,  two  supplemental  petitions  by  plaintiff,  two  peti- 
tions of  intervention,  an  immense  collection  of  documentary  evidence^ 
a  mass  of  parol  testimony,  all  contributing  to  fill  two  large  transcripts^ 
followed  by  a  discussion  in  immense  briefs,  a  review  of  the  salient 
features  of  the  very  complicated  pleading  and  of  the  principal  tacta 
in  the  record  must  precede  a  discussion  of  the  issues  and  of  the  law  of 
the  case. 

In  her  iirst  petition  plaintiff  sets  up  two  distinct  amounts  of  paia- 
phernal  funds  received  and  used  by  her  husband,  one  of  $5000  accru- 
ing from  the  succession  of  her  mother,  and  the  other  of  $8600,  as  the 
proceeds  of  the  sale  of  her  interest  in  a  piece  of  paraphernal  property 
sold  by  her  J  with  interest  thereon  at  8  per  cent  per  annum  from  Jan- 
uary 1, 1866  on  the  first  term,  and  on  the  other  from  Novemt>er  1,  1871^ 
subject  to  a  credit  of  $7635  as  hereinabove  stated. 

In  her  first  supplemental  petition  she  charges  her  husband  with  the 
additional  sum  of  $1847.24,  as  her  share  in  her  mother's  judgment 
against  her  father,  which  sura  went  into  the  hands  of  her  husband 
as  administrator  of  her  mother's  succession,  and  was -retained  by  him 
as  her  husband.  She  then  charges  her  husband  with  the  receipt  of 
various  and  large  amounts  of  money  aggregating  $14,090,  as  the  pro- 
ceeds of  sale  of  different  tracts  of  land,  her  paraphernal  property,  and 
she  prays  '*for  further  judgments  for  the  additional  amounts''  which 
she  has  just  disclosed. 

In  her  second  supplemental  petition  she  adopts  with  certain  modifl- 
cations  her  previous  pleadings,  and  makes  the  following  singular 
avowal : 

"  She  avers  that,  at  the  time  she  filed  her  original  petition,  *  * 
she  was  not  fully  and  truly  advised  of  the  exact  nature  and  extent  of 
her  rights  and  claims  against  her  husband.  *  *  She  now  avers  that 
she  is  prepared  to  state  individually  and  definitely  the  nature,  origin 
and  amounts  of  her  paraphernal  funds  and  effects  received,  used  and 
alienated  by  her  said  husband,  for  his  own  use  and  behoof."    *    * 

She  then  substantially  reiterates,  but  with  greater  precision,  the 
averments  and  recitals  contained  in  her  first  supplemental  petition. 
In  connection  with  the  sum  of  $1847.24  accruing  to  her  from  her 
mother's  succession,  as  shown  by  the  account  of  administration  pre- 
sented by  her  husband^  she  avers  as  follows  :   '^  Her  husband  receiving 
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and  retainiDg,  as  stated  in  said  tableau,  $1847.24  for  and  on  account  of 
your  petitioner,  which  he  thereafter  used  and  appropriated,  as  will  be 
hereafter  more  fully  stated  and  shown.'' 

In  that  petition  she  also  sets  up  that  she  inherited  in  November, 
1866,  from  the  succession  of  one  of  her  sisters,  who  had  died  without 
issue,  a  certain  quantity  of  land  and  also  the  sum  of  $125  accruing  to 
her  from  that  succession  as  a  result  of  a  compromise  between  herself 
and  her  co-heirs  touching  that  inheritance,  which  sum  was  likewise 
received,  used  and  appropriated  by  her  husband.  And  that  petition 
also  concludes  with  a  prayer  for  additional  claims  as  therein  disclosed. 

The  necessity  and  importance  of  these  details  of  pleadings  will  be 
felt  further  on  in  the  course  of  the  discussion. 

Now  the  salient  and  controlling  fact  in  the  case  is  that  the  only 
sources  from  which  plaintiff  has  derived  all  her  paraphernal  property 
and  funds,  are  mainly  the  succession  of  her  mother,  and  incidentally 
that  of  her  sister,  Cornelia  L.  Bruns. 

When  the  mother  died,  in  November,  1865,  she  had  a  suit  pending 
against  her  husband  for  a  moneyed  judgment  of  some  $14,000.  After 
her  death,  the  suit  was  prosecuted  to  judgment  by  Thompson,  the  de- 
fendant herein,  who  had  become  the  administrator  of  her  succession, 
and  in  execution  thereof,  lands  of  the  husband  in  the  parishes  of 
Bossier  and  Natchitoches  were  seized  and  sold,  four  of  jthe  five  heirs 
of  the  deceased  Mrs.  W.  M.  Burns,  including  plaintiff,  becoming  the 
adjudicatees. 

The  proceeds  of  these  two  sales  added  to  the  unpaid  balance  of  the 
judgment  which  was  divided  in  kind  between  the  heirs,  and  subse- 
quently bought  by  one  of  them,  made  up  all  the  assets  of  the  deceased 
and  amounted  together  to  $12,643.96. 

From  the  account  of  administration  filed  in  August,  1867,  it  appears 
that,  after  deducting  debts  and  law  charges,  the  sliare  accruing  to  each 
of  the  five  heirs  was  $1,849.24,  and  that  plaintiff's  share  was  received 
by  her  husband. 

That  succession  owned  no  lands  ^  hence  it  follows  that  the  lands 
acquired  by  thi)  heirs  of  Mrs.  W.  M.  Burns,  at  the  two  sheriff's  sales  in 
the  parishes  of  Bossier  and  Natchitoches,  did  not  become  their  prop- 
erty as  their  heritable  shares  in  said  lands,  but  simply  as  any  other 
purchasers  at  a  forced  sale. 

It  is  nowhere  alleged  in  either  of  the  three  petitions  that  plaintiff 
used  her  paraphernal  funds  inherited  from  her  mother's  succession  as 
above  set  forth,  for  the  payment  |>ro<anto  of  the  lands  which  were  ad- 
judicated to  her  at  the  sheriff's  sales  ^  while  the  reverse  may  be  rea- 
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sonably  inferred  from  her  sileDce  on  the  subject,  coupled  with  her 
husband's  official  declaration  as  administrator,  that  he  had  received 
and  retained  the  funds  accruing  to  his  wife. 

According  to  the  theory  of  plaintiff's  case,  as  developed  by  her 
counsel  on  appeal,  her  purchase  of  one-fourth  of  the  lands  was  for  her 
separate  benefit,  as  an  investment  of  her  paraphernal  funds  accruing 
to  her  under  the  execution  of  her  mother's  judgment  as  above  recited. 

Hence  the}'  claim  the  proceeds  of  the  sales  of  those  lands  subse- 
quently made,  and  amounting  together  to  upward  of  $2,000  as  her 
paraphernal  funds  received  at  each  sale,  and  afterwards  used  by  her 
husband. 

That  contention  presents  the  pivotal  question  in  the  case. 

The  proposition  advanced  by  intervenors  is  to  the  effect  that  the  ad- 
judication, although  in  the  name  of  the  wife,  vested  the  title  to  the 
lands  in  the  community  of  acquets  and  gains  existing  between  the 
spouses.  They  invoke  the  familiar  rule  enunciated  in  Article  2402  of 
the  Civil  Code,  and  solidly  crystalized  in  our  jurisprudence :  that  the 
community  consists  of  the  estates  which  the  spouses  ^*  may  acquire 
during  the  marriage  or  by  purchase,  or  in  any  other  similar  way,  even 
although  the  purchase  be  in  the  name  of  one  of  the  two,  and  not  of 
both,  because,  in  that  case,  the  period  of  time  when  the  purchase  is 
made  is  alone  attended  to,  and  not  the  person  who  made  the  purchase." 

They  concede  the  easily  discerned  exceptions  to  the  general  rule, 
recognized  in  jurisprudence,  in  favor  of  purchases  by  the  wife  in  her 
own  name  and  right,  when  made  with  her  paraphernal  funds  of  which 
she  had  retained  the  administration.  But  they  argue  that  the  burden 
of  proof  is  on  the  wife  to  rebut  or  destroy  the  legal  presumption  exist- 
ing in  favor  of  the  community,  and  to  show,  affirmatively,  the  exist- 
ence of  all  the  features  and  elements  required  by  law  to  shield  her 
claim  from  the  application  of  the  general  rule. 

And  they  finally  urge  that  the  record  in  this  case  contains  no  proof 
to  justify  plaintiff's  claim  that  the  adjudications  of  February  3,  1866, 
by  the  two  sheriffs,  characterized  her  purchase  as  one  for  the  benefit  of 
her  separate  account. 

Our  study  of  the  case  has  led  us  to  the  same  conclusion.  Pearson 
vs.  Pearson,  15  Ann.  119. 

Every  feature  of  the  transaction,  save  the  fact  that  the  adjudication 
was  made  in  the  name  of  the  wife,  and  the  additional  circumstance 
that  she  was  entitled  to  one-fifth  of  the  proceeds  of  the  sale,  strongly 
characterizes  the  purchase  as  one  made  for  the  account  and  benefit  of 
the  community. 
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While  only  one-fifth  of  the  proceeds  accrued  to  her,  the  aij^udication 
to  her  was  for  one  fourth  of  the  lands ;  and  her  interest  in  the  excess 
of  the  judgment  over  the  proceeds  realized  by  the  execution  was  not 
sufficient  to  meet  her  share  of  the  contribution  to  pay  out  the  heir  who 
did  not  join  in  tlie  sale,  to  satisfy  a  concurrent  judgment  in  the  sum  of 
$1040  and  taxes  and  law-chnrges.  Hence,  the  debits  against  her  on 
account  of  the  adjudication  exceeded  her  heritable  share  by  $696  26. 
And  the  sheriffs'  returns  show  that  the  full  amounts  of  the  two  adjudi- 
cations were  paid  in  cash.  In  his  account  the  administrator  (the  de- 
fendant herein)  charges  himself  with  the  proceeds  of  the  two  adjudica- 
tions, and  he  credits  himself  with  the  share  accruing  to  his  wife,  as 
retained  by  him  for  her  account. 

But  the  real  intent  of  the  wife  as  to  the  true  character  of  the  trans- 
action is  best  illustrated  by  her  pleadings  in  this  very  suit.  We  must 
remember  here  that  it  appears  nowhere  in  the  record,  and  it  is  not 
«ven  pretended  by  Mrs.  Thompson  that  she  ever  inherited  any  money 
or  property  from  any  source  beyond  her  share  in  her  mother's  succes- 
sion, including  the  inheritance  from  her  sister,  and  that  all  her  alleged 
acquisitions  and  subsequent  gains  must  be  traced  to  that  only  source. 
Now,  in  all  three  of  her  petitions,  slie  charges  her  husband  witli  "$5000 
or  more  collected  and  received  by  him  from  the  succession  of  her 
deceased  mother,  Charlotte  McDaniel,  wife  of  Wm.  M.  Burns,  on  or 
about  the  first  day  of  Januarj-,  1866;"  and  judgment  for  that  specific 
sum  is  prayed  for  in  each  of  the  three  petitions. 

But  it  appears  that  in  subsequent  reseaiches,  plaintiff  and  her  coun- 
sel were  confronted  with  the  account  of  administration  of  her  mother's 
succession,  and  herein  above  referred  to;  hence,  reference  is  made  to 
her  share  as  disclosed  by  that  account  in  the  two  supplemental  peti- 
tions, and  in  each  the  item  of  $1847  24  is  added  to  the  list  of  her  hus- 
band's indebtedness  to  her,  and  in  each,  prayer  is  made  for  the  increase 
of  the  judgment  pro  tanto. 

We  note  the  argument  of  her  counsel  that  the  allegation  in  which 
that  sum  is  claimed  as  her  paraphernal  funds  received  by  her  husband, 
was  made  through  error  of  fact,  and  that  therefore  plaintiff  should  not 
be  subjected  to  its  destructive  effect.     C.  C.  2291. 

But  the  very  reverse  is  the  precise  state  of  the  case.  The  manifest 
•error  in  her  pleadings  was  the  loose  charge  of  $5000  alleged  to  have 
been  collected  from  the  mother's  succession  by  the  defendant  Thomp- 
son, and  the  very  apparent  object  of  the  two  supplemental  petitions 
was  to  rectify  that  error,  and  to  include  in  the  pleadings  a  statement 
of  the  true  condition  of  that  succession  as  shown  by  authentic  records 
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T^hich  would  otherwise  have  beeu  brought  to  light  with  damaging 
•effect  by  the  dreaded  jndgmeDt  creditors  of  the  liasband.  It  was  that 
Tery  necessity  which  forced  from  plaintiff  the  significant  avowal  of 
•error  to  which  we  referred,  and  which  we  transcribed,  in  the  early 
part  of  this  opinion.  Can  she  now  be  heard  to  say  through  her  coun- 
sel, on  appeal  and  not  before,  and  as  an  argument,  tliat  her  strained 
•eff4>rt  in  a  supplemental  petition  to  correct  an  error  was  itself  an  error 
of  fact?  If  such  a  rule  could  prevail,  it  would  be  next  to  impossible 
to  hold  any  party  to  his  pleadings,  and  the  formality  of  pleadings  could 
then  be  obviated  and  in  its  wake  would  follow,  in  mournful  procession, 
^11  the  rules  of  practice  hitherto  indispensable  to  a  proper  administra- 
tion of  justice. 

A  similar  declaration  is  made  in  the  act  of  transfer  as  a  dation  en 
paiement  in  November,  1883,  and  also  in  the  sworn  declaration  of  the 
husband  for  registry  in  the  mortgage  office,  under  date  of  November 
^,1885. 

All  these  documents  were  offered  in  evidence  by  plaintiff  herself, 
and  together  with  her  pleadings  they  contribute  to  make  up  a  record 
from  which  there  is  no  escape  for  her. 

It  is  worthy  of  note  that  during  the  whole  trial  she  never  made  the 
slightest  effort  or  attempt  to  prove  up  the  allegation  that  her  husband 
had  received  ^^$5000  or  more"  for  her  from  the  succession  of  her 
mother  on  the  1st  of  January,  1866,  or  at  any  other  time,  or  that  she 
had  received  any  other  funds  from  the  succession  of  her  mother,  at 
any  time,  over  and  above  her  heritable  share  of  $1847  24,  as  shown 
by  her  husband's  account  of  administration,  presented  in  August, 
1867. 

The  uncontradicted  proof  admits,  therefore,  of  no  other  conclusion 
but  that  the  purchase  of  the  lands  abjudicated  to  plaintiff  on  the  3d 
•of  February,  1866,  enured  to  the  benefit  of  the  community,  and  that 
all  the  profits  subsequently  realized  from  the  various  sales  made  by 
the  spouses  of  the  lands  thus  acquired,  and  from  the  reinvestment  of 
the  proceeds  of  such  sales,  as  well  as  the  profits  realized  from  such  re- 
investments, as  shown  in  the  record,  likewise  fell  into  the  community. 
Hence  they  are  not  elements  of  indebtedness  on  the  part  of  the  hus- 
band to  the  wife.  Marshall  vs.  Mullen,  3  Rob.  828 ;  Fisher  vs.  Gordy, 
2  Ann.  762 ;  Pearson  vs.  Pearson,  15  Ann.  119;  Shaw  vs.  Hill,  20  Ann. 
531;  Pinard  vs.  Holton.  30  Ann.  169;  Sentmanat  vs.  Soule,  33  Ann. 
^12;  Bachino  vs.  Coste,  35  Ann.  570.  The  theory  of  the  case,  which 
has  been  impressed  upon  our  minds  as  flowing  naturally  from  this  es- 
tablished proposition,  is  that  the  husband  as  head  and  master  of  the 
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coiunmDity,  became  the  true  and  legal  owner  of  the  one-fourth  of  the 
lands  sold  under  execution  of  the  judgment  of  Mrs.  W.  M.  Bums 
against  her  husband^  and  that  he  became  indebted  to  his  wife  in  the 
sum  of  $1847  24,  her  heritable  share  in  the  purchase  price  of  the 
lands  and  of  the  remnant  of  tlie  judgment. 

The  argument  that  he  could  not  purchase  at  the  sale,  because  he 
was  administrator  of  the  succession,  is  fallacious.  The  inhibition  of 
the  law  m  such  cases  has  reference  to  property,  movable  and  im- 
movable, intrusted  to  his  administration.  C.  C.  1146.  The  lands 
which  Thompson  is  held  to  have  purchased  did  not  belong  to  the  suc- 
cession w^hich  he  administered,  and  had  not,  therefore,  been  intrusted 
to  his  administration. 

Thompson  is  further  indebted  to  his  wife  in  the  sum  of  $125,  re- 
ceived for  her  account  from  the  succession  of  her  sister,  C.  L.  Burnst 
and  for  such  amount  as  may  have  been  received  by  him  out  of  the 
proceeds  of  the  sale  of  the  portions  of  land  inherited  by  his  wife  from 
her  said  sister.  The  record  affords  no  satisfactory  information  on 
that  score,  henre  we  can  make  no  final  disposition  of  that  item  of  their 
accounts.    Her  right  to  make  proof  thereof  is  reserved  to  her. 

We  now  reach  the  point  at  which  we  differ  from  our  learned  brother 
of  the  District  Court,  in  his  reasons  for  declining  any  relief  to  plain- 
tiff, under  her  prayer  for  the  restitution  of  her  paraphernal  property, 
as  well  as  for  the  dissolution  of  the  community.  It  is  settled  as  one 
of  the  landmarks  ot  our  jurisprudence  that  the  wife  has  the  right  of 
demanding  the  administration  of  her  paraphernal  property,  pre- 
viously confided  to  her  husband,  whenever  she  chooses.  C.  C.  Arts. 
2387,  2391,  Irby  vs.  Weber,  35  Ann.  808,  and  authoiities  cited.  In  this 
case  the  demand  is  cumulative,  and  it  includes  also  the  action  provided 
for  in  Article  2425  of  the  Civil  Code,  for  a  separation  of  property. 
We  find  the  evidence  sufficient  to  entitle  her  to  both  reliefs. 

It  is  true  that  in  these  pleadings  interveners  deny  the  alleged  dis- 
order of  the  husband's  affairs,  and  on  trial  they  made  an  effort  to 
show  his  solvent  condition.  But  the  very  fact  of  their  intervention  is, 
to  our  minds,  the  best  proof  of  the  disorder  of  Thompson's  affairs,  as 
sufficiently  dangerous  at  least  to  alarm  his  judgment  creditors.  If 
Thompson  is  not  only  solvent,  but,  as  they  allege,  actually  wealtliy, 
why  should  they  have  been  concerned  about  the  business  or  moneyed 
transactions  which  had  been  projected  between  himself  and  his  wife, 
or  the  litigation  which  she  had  begun  against  him?  The  answer  to 
that  question  is  the  danger  to  which  their  judgments  were  exposed 
for  fear  of  not  finding  sufficient  and  available  property  for  the  satis- 
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faction  thereof.  And,  after  all,  these  intervenors  have  no  interest  to 
regulate  the  question  of  the  dissolution  of  the  community  vel  non  be- 
tween Thompson  and  his  wife.  The  utmost  extent  of  their  concern  in 
the  affairs  of  these  spouses,  is  to  restrict  the  moneyed  judgment 
which  the  wife  may  obtain  against  the  husband  within  legal  limits, 
and  to  uncover  as  much  of  the  husband's  property  as  may  be  neces- 
sary to  satisfy  their  just  demands.  As  already  stated,  we  find  that 
the  wife  is  entitled  to  judgment  against  her  husband  in  the  sum  of 
$1847  24,  received  from  the  succession  of  her  mother,  and  in  the  addi- 
tional sum  of  $125  inherited  from  the  succession  of  her  sister. 
■  But  we  cannot  favorably  consider  her  prayer  for  interest  at  the  rate 
of  8  per  cent  per  annum  from  the  respective  dates  at  which  the  sums 
were  received  by  the  husband. 

Having  found  from  the  record  that  the  linsbaud  had  received,  nud 
had  the  administration  of,  the  wife's  paraphernal  funds,  we  conclude 
under  the  law  that  the  fruits  of  her  paraphernal  property  belonged  to 
the  community  and  that  therefore  the  husband  owes  no  interest  before 
the  date  of  the  judgment,  which  will  dissolve  the  community.  C.  C. 
art.  2386 ;  Rowley  vs.  Rowley,  19  La.  581  -,  Succession  of  Weldon,  36 
Ann.  851. 

The  claim  of  interest,  and  at  the  rate  of  8  per  cent  per  annum,  as 
well  as  a  mortgage  by  agreement  of  parties,  is  predicated  on  an  in- 
strument purporting  to  be  an  act  of  conventional  mortgage,  executed 
between  the  husband  and  his  wife  on  the  21st  of  February,  1883,  and 
recorded  in  the  mortgage  ofUce  on  the  same  day. 

We  hold  that,  as  a  contract,  the  act  in  question  is  simply  a  prohibited 
nullity,  and  that  as  such  it  created  no  obligation  on  the  part  of  the 
husband  to  pay  interest  at  any  rate,  and  that  it  could  create  no  mort- 
gage, if  none  existed  under  the  operation  of  law,  irrespective  of  the 
will  or  act  of  the  parties  to  the  instrument. 

The  general  rule  of  law,  as  clearly  enunciated  in  article  1790  of  our 
Civil  Code,  is  that  husbands  and  wives  are  absolutely  incapacitated 
from  contracting  together;  the  only  exception  being  contained  in 
Ai*tic]e  2446  of  the  Code  which  enumerates  the  circumstances  under 
which  they  may  participate  in  contracts  of  sale  from  one  to  the  other. 

Hut  the  plaintiff  contends  that  even  if  the  act  be  stripped  of  all 
effect  as  a  contract,  due  consideration  must  be  given  to  its  inscription, 
as  notice  of  the  tacit  mortgage  which,  under  the  law  results  from  the 
recitals  therein  contained. 

On  inspection,  it  appears  that  the  act  does  contain  tlie  statement  by 
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the  husband  of  large  amounts  received  and  appropriated  b}'  him,  of 
the  paraphernal  funds  of  his  wife. 

Under  the  provisions  of  section  1  of  Act  No.  95  of  1869,  which  was 
intended  to  carry  into  effect  article  123  of  the  Constitution  of  1868, 
concerning  the  inscription  of  legal  or  tacit  mortgages,  the  husband  is 
authorized  to  make  a  written  statement  of  the  facts  and  circumstances 
under  which. the  wife  may  have  acquired  claims  against  him,  for  the 
X)urpo6e  of  inscription.  But  as  the  law  requires  the  statement  to  be 
sworn  to,  the  question  arises  whether  the  husband's  statement  in  this 
case,  which  is  not  sworn  to,  but  is  made  in  an  authentic  form  before  a 
notary  public  and  in  the  presence  of  two  witnesses,  would  be  a  com- 
pliance with  the  law,  or  would  have  the  same  effect  as  the  inscription 
of  the  sworn  statement  described  in  the  act. 

Considering  that  the  only  effect  attributed  by  the  law  to  such  an  in- 
scription, is  notice }  and  that  the  instrument  when  recorded,  ''shall  in 
no  manner  be  evidence  of  the  validity  of  the  debt  or  claim,  other  than 
the  law  may  award  to  acts  of  the  kind  unrecorded ;  (section  10,  Act 
95  of  1869) :  and  that  the  difference  for  the  purposes  of  notice  by  in- 
scription, between  a  sworn  and  an  authentic  declaration,  is  not  easily 
discernible,  we  feel  justified  to  hold  that  the  inscription  of  the  act  of 
February  21,  J  883,  aft  an  authentic  statement  of  Thompson  that  he 
had  received  paraphernal  funds  of  his  wife  in  a  sum  of  $5000,  is  suffi- 
cient as  a  notice  that  his  wife  had  a  paraphernal  claim  against  him, 
the  real  amount  and  the  correct  date  of  its  receipt  and  other  facts  and 
circumstances  connected  therewith  being  left  to  proof  aliunde,  when 
the  time  came  for  the  enforcement  of  the  mortgage.  Hence,  as  notice 
and  for  no  other  purpose,  the  declaration  is  entitled  to  legal  consider- 
tiou. 

Our  jurisprudence  has  always  recognized  a  broad  distinction  in  law 
between  the  effect  of  registry  of  an  act,  as  to  notice,  and  the  effect  of 
such  an  act  as  proof  of  the  contract  which  it  purports  to  evidence. 
Allen,  West  &  Bush  vs.  Whetstone,  35  Ann.  847;  Stallcup  vs.  Pyron, 
33  Ann.  1249,  and  authorities  therein  cited. 

In  construing  the  effect  of  inscriptions  made  under  the  provisions 
of  the  Act  of  1869,  this  Court  held  that,  for  the  purposes  of  notice  the 
inscription  of  a  tutor's  affidavit  of  the  amount  which  he  owed  to  his 
ward  was  sufficient,  although  the  law  required  the  inscription  of  an 
abstra^it  of  the  inventory.     Broussard  vs.  Segura,  35  Ann.  912. 

We  shall  therefore  give  effect  to  plaintiff' 's  mortgage  from  February 
21,  1883,  on  the  amount  which  we  have  found  in  her  favor,  as  above 
aitated. 
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The  only  question  now  remaining  for  discussion  is  the  alleged  nul- 
lity of  the  datum  en  pai^meni  of  Thompson  to  his  wife  under  date  of 
November  14, 1883. 

The  consideration  of  the  transfer  therein  made  to  the  wife  of  prop- 
erty valued  at  $7635,  consists  of  the  admitted  indebtedness  of  the  hus- 
band in  the  sum  of  $5000  for  paraphernal  funds  received  on  January 
1,  1866,  and  in  the  additional  sum  of  $8600  as  proceeds  of  a  sale  of  a 
plantation  represented  to  be  the  separate  property  of  the  wife,  sold  to 
R.  F.  Harrison  in  JJovember,  1871. 

From  the  record  it  appears  that  Thompson  and  his  wife  owned 
together  one  undivided  half  of  that  plantation  acquired  as  follows :  by 
the  two  jointly  eleven -thirty -seconds,  and  by  Thompson  alone  five- 
thirty-seconds. 

The  record  does  not  show  that  the  payment  attributed  to  the  wife 
was  made  with  her  paraphernal  funds  of  which  she  had  retained  the 
administration.  It  appears  to  our  satisfaction  that  the  funds  thus  dis^ 
bursed  as  hers  proceeded  from  the  sale  of  the  lands  which  had  been 
purchased  in  her  name  at  the  sale  in  execution  of  her  mother's  judg- 
ment, and  those  funds  have  been  shown  to  belong  to  the  community. 

That  the  property  thus  purchased  in  the  joint  name  of  the  two  spouses 
fell  into  the  community  is  a  question  not  open  to  discussion  under  our 
system.  C.  C.  2334  j  Rouse  et  al.  vs.  Wheeler,  4  Robinson  114;  Tally 
vs.  Steffner,  29  Ann.  583.     Hence  it  was  no  debt  from  the  husband. 

In  reference  to  the  sum  of  $5000  of  alleged  paraphernal  funds  which 
formed  part  of  the  consideration  of  the  pretended  sale,  we  have  already 
shown  m  another  part  of  this  opinion  that  no  such  claim  ever  existed, 
and  that  no  attempt  was  even  made  on  trial  to  prove  its  existence.  It 
follows  therefore  that  there  was  no  consideration,  such  as  was  made 
the  basis  of  the  act,  in  the  minds  of  the  parties  for  the  so-called  dation 
en  pavement,  and  hence  it  must  fall  as  a  nullity.  Isaacson  vs.  Mentz 
et  al.,  33  Ann.  595 ;  Chaffe  vs.  Scheen  et  al.,  34  Ann.  688. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed;  and,  proceeding 
now  to  render  such  a  judgment  as,  in  our  opinion,  should  have  been 
rendered  below,  it  is  ordered,  adjudged  and  decreed  that  plaintiff 
Sallie  E.  Bnms  do  have  and  recover  judgment  against  the  defendant, 
George  W.  Thompson,  in  the  sum  of  nineteen  hundred  and  seventy- 
two  dollars  and  twenty -tour  cents  ($1972.24)  with  legal  interest  thereon 
from  the  date  of  this  judgment,  with  recognition  of  a  legal  mortgage  in 
her  favor  on  all  the  immovable  property  of  her  said  husband,  to  take 
effect  from  the  21st  of  February,  1883,  restoring  to  her  the  administra- 
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tion  of  her  separate  and  paraphernal  property,  and  dissolving  the  com- 
munity of  acquets  and  gains  heretofore  existing  between  herself  and 
]ier  said  husband,  reserving  her  right  to  claim  against  her  husband 
such  additional  sums  as  he  may  have  received  for  her  as  the  proceeds 
of  sales  of  lands  inherited  by  her  from  her  sister,  Cornelia  L.  Burns. 

And  it  is  further  ordered  that  the  act  of  transfer  as  a  datian  en  paie- 
inent  from  G.  W.  Thompson  to  his  wife,  plaintiff  herein,  under  date  of 
November  14, 1883,  be  declared  to  be  null  and  void,  and  that  it  be  set 
aside.    All  costs  to  be  paid  by  the  Defendant  G.  W;  Thompson. 

Mr.  Justice  Watkins  recuses  himself,  having  been  of  counsel. 


No.  9921. 

In  the  Matter  of  the  Estates  of  Zenon  ani>  Elize  Labauve. — 
Account  of  Administratou  and  Opposition  Thereto. 

In  a  partition  of  lands  between  two  joint  proprietors,  a  plantation  falls  to  the  share  of  one 
of  them,  burdened  with  a  special  mortgage  in  favor  of  the  Citizens*  Bank.  In  the  act 
of  partition  there  is  an  acknowledgment  of  this  debt,  and  a  stipalation  that  (»ach  shall 
be  equally  responsible  for  it,  and  also  of  mutual  warranty.  Such  stipulations  do  not  en- 
title the  sarrivor  of  the  contracting  parties  (or  his  heirs)  to  claim  from  the  succession  of 
the  other  the  payment  of  one-half  of  the  mortgage  debt,  when  no  eviction  or  disturb- 
ances has  been  suffered  on  account  of  the  encumbrance ;  and  where  the  debt  is  only  pay 
able  through  a  long  series  of  years,  and  no  part  of  it  has  been  paid  by  the  party 
asserting  the  claim  against  the  succession . 

A  Judgment  directing  a  payment  to  an  heir  out  of  the  succession  funds  in  the  hands  of  the 
administrator,  on  account  of  the  heirs'  inteiest  in  the  succession  is  erroneous,  where  in 
the  same  judgment  the  credits  claimed  by  the  administrator  in  his  account  for  payments 
made  to  the  other  heirs  are  stricken  therefrom,  and  remitted  for  adjustment  to  the  par- 
tition .    The  claims  of  all  the  heirs  should  have  been  thus  dealt  with . 

Where  there  is  a  conflict  of  testimony  touching  attorney's  fees,  and  the  testimony  and  the 
record  du  not  afford  snfBcient  information  to  enable  the  court  to  estimate  them,  the  judg 
ment  of  the  lower  court  thereon  will  not  be  disturbed. 
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PPE AL  from  the  Twenty-third  District  Court,  Parish  of  Iberville. 
RiU,  Judge  ad  hoc. 


A,  Talbot  and  J,  O.  Nixon,  Jr,,  for  the  Administrator. 

Samuel  Matthews,  Alex.  Hebert  and  Thos,  E,  Grace,  and  David  N* 
Barrow  for  the  Opponents. 


Tlie  opinion  of  the  Court  was  delivered  by  Todd,  J. 

I. 
Opposition  of  the  Heirs  of  Hotard. 
Zenon  Labauve  and  Alexander  Hotard  were  once  joint  owners  of 
lands  in  the  parish  of  Iberville.    They  made  a  partition  of  the  same 
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One  of  the  plaDtations  that  fell  to  Hotard  Id  the  partition,  was  en- 
cambered  with  a  mortgage  in  fayor  of  the  Citizens'  Bank.  In  the  act 
of  partition,  it  was  stipulated  with  respect  to  this  mortgage  as  follows : 

''The  parties  hereto  remain  equally  responsible  to  the  Citizens' 
Bank  of  Louisiana  for  the  debt  and  mortgage  contracted  by  Robert 
Brent,  and  which  they  assumed.''  The  act  also  contained  a  reciprocal 
warranty. 

The  administrator's  account  made  no  mention  of  any  liability  of 
Labauve's  succession  to  the  Hotard  heirs,  resulting  from  this  partition, 
or  any  of  its  stipulations.  They,  the  heirs,  opposed  the  account  and 
asked  to  be  paid  out  of  the  funds  in  the  hands  of  the  administrator, 
one-half  the  amount  of  this  mortgage  debt,  claiming  to  be  entitled  to 
it  under  the  obligation  incurred  by  Labauve  from  the  foregoing  clause 
in  the  act  of  partition,  and  the  express  warranty  contained  in  the  act. 

The  judge  a  quo  dismissed  the  opposition  on  the  ground  that  the 
action  was  premature,  and  the  opponents  have  appealed. 

The  clause  in  question  evidences  no  personal  obligation  on  the  part 
of  Labauve  to  Hotard.  It  is  only  nn  acknowledgment  of  a  joint  debt 
to  the  bank  and  a  recognition  of  the  mortgage  securing  it,  which  ac- 
knowledgment added  nothing  to  the  force  and  effect  of  the  mortgage. 

The  nature  of  the  obligation  resulting  from  the  ''  warranty  of  parti- 
tion "  is  best  described  in  the  Code  itself. 

Article  1884.  The  co-heirs  remain  respectively  bound  to  warrant 
one  to  the  other  the  property  falling  to  each  of  their  shares  against 
the  disturbance  and  eviction  which  they  may. suffer,  when  the  disturb- 
ance or  eviction  proceeds  from  a  cause  anterior  to  the  partition. 

Article  1388  (1425).  But  the  indemnity  is  only  for  the  sum  for 
which  the  object  has  been  given  by  the  partition  to  the  heir  who  has 
suffered  the  eviction,  and  for  the  proportion  which  each  of  the  heirs  is 
bound  to  contribute,  the  amount  of  his  own  portion  being  extinguished 
by  confusion ;  and  the  heir  in  this  case  has  no  right  to  claim  remuner- 
ation from  his  co-heirs  for  any  damages  which  he  may  have  suffered 
by  the  eviction. 

Article  1396  (1433).  The  action  of  warranty  among  co-heirs  is  pre- 
scribed by  five  years,  and  the  time  commences  to  run,  to  wit :  for  tlie 
property  included  in  the  partition,  from  the  day  of  the  eviction,  etc. 

It  will  appear  from  these  articles  that  the  warranty  in  such  case  is 
against  a  disturbance  of  possession  or  eviction  from  the  premises. 
The  obligation  of  the  warrantor  relates  alone  to  these  contingencies. 

It  is  equally  evident  that  an  action  or  claim  in  warranty  arises  only 
on  the  happening  of  one  of  these  events— disturbance  or  eviction. 
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it  is  not  preten<1e(l  in  this  case  that  any  disturbant^e  or  eviction  has 
taken  place  with  respect  to  this  land,  and  no  threat  of  either  is  shown. 

The  counsel  for  opponents  cont<*.nd,  however,  that  their  right  of 
action  is  not  governed  by  th^  law  relating  to  warranty,  but  under  the 
stipulations  of  the  act  of  partition  in  this  case,  is  to  be  determined  by  , 
the  rules  and  principles  relating  to  suretyship.  He  is  mistaken.  Sure- 
tyship has  no  bearing  on  the  questions  involved  in  this  controversy. 
There  is  no  evidence  in  the  record  that  these  opponents  or  their  an- 
cestior  have  ever  paid  any  portion  of  this  mortgage  debt. 

Resides,  from  the  nature  of  this  debt,  being  a  stock  mortgage,  the 
whole  of  it  would  not  become  exigible  for  a  long  series  of  years.  Act 
45  of  1873. 

For  these  reasons  the  judge  properly  held  that  opponents'  demand 
was  premature. 

II. 

Another  opposition  was  that  of  Oscar  Adolphe  Lauve.  In  the  ac- 
count appear  several  items  for  payments  made  by  the  administrator  to 
some  of  the  heirs.  This  opponent  complained  that  he  had  received 
nothing  from  the  succession,  and  that  to  the  other  heirs  had  been  ad- 
vanced the  full  amounts,  or  even  more  than  the  sums  they  were 
legally  entitled  to  receive.  The  judge  a  quo,  believing  that  this  com- 
plaint was  just,  decreed  that  the  balance  of  certain  funds  of  the  suc- 
cession, after  the  payment  of  the  creditors,  should  be  paid  over  to  this 
opponent  with  a  reservation  of  any  further  rights  to  be  adjusted  in 
the  final  partition.  It  appears,  however,  that  these  very  items  for 
payment  made  to  the  other  heirs  were,  on  opposition,  stricken  from 
the  account,  and  the  amount  paid  decreed  to  be  as  still  in  the  hands  of 
the  administrator,  to  be  settled  between  him  and  the  heirs,  so  favored, 
in  the  final  partition.  Considering  this  ruling  as  to  these  other 
heirs,  it  was  not  proper  that  this  opponent  should  be  paid  immediately 
out  of  the  funds  in  the  hands  of  the  administrator,  but  that  his  claim, 
like  those  of  the  other  heirs,  should  have  been  also  remitted  for  settle- 
ment to  the  final  partition. 

This  proceeding  was  simply  an  administrator's  account  and  opposi- 
tion thereto.  It  was  not  a  proceeding  in  partition,  and  it  was  not  the 
time  for  the  adjustment  of  the  questions  relating  to  the  distributive 
shares  of  the  heirs  and  the  collectipns  to  be  made  by  them,  but  those 
questions,  in  their  entirety,  should  have  been  relegated  to  the  parti- 
tion, as  was  done  with  respect  to  the  other  heirs.  The  decree  must 
be  corrected  in  this  respect. 
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There  is  an  appeal  from  the  jadgiiieDt  on  the  account  by  Messrs. 
Talbot  and  J.  O.  Nixon,  attorneys  at  law,  with  regard  to  their  fees  for 
professional  services  rendered  the  succession.  The  amounts  allowed 
them  by  the  judgment  was  $1888.     They  claim  an  additional  sum. 

Thei'e  is  a  coniiict  of  testimony  in  this  matter — a  conflict  between 
prominent  members  of  the  bar,  whose  statements  are  entitled  to  equal 
respect,  from  their  worth,  experience  and  ability.  We  have  carefully 
considered  this  evidence,  and  likewise  examined  the  record  for  further 
light  on  this  subject,  but  it  does  not  afford  us  sufficient  information 
touching  the  services  rendered,  or  of  the  character  of  the  proceedings 
in  which  they  were  rendered,  to  satisfy  us  that  the  conclusion  reached 
by  the  court  a  qua,  with  respect  to  these  charges,  was  erroneous. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court,  so  far  as  it  sustains  the  opposition  of  Oscar  Adolph 
Lauve,  and  orders  a  payment  to  him  by  the  administrator,  out  of  the 
funds  named  in  the  decree,  be  annulled,  avoided  and  reversed,  re- 
serving the  rights  of  this  opponent  to  this  fund  and  all  other  rights 
against  the  successions  for  settlement,  and  allowance  in  the  final  par- 
titions of  the  successions  among  the  heirs,  and  w^ith  this  exception  and 
HI  all  other  respects,  the  judgment  of  the  lower  court  be  affirmed,  the 
said  Oscar  Adolph  Labauve  to  pay  the  costs  of  his  opposition  in  both 
courts. 


No.  9806. 
Mrs.  Rebecca  Felix  vs.  0.  V.  Wagner,  Sheriff,  et  als. 

The  Act  No.  38  of  1856  provided  a  peculiar  syiitem  oi  government  for  the  parish  of  Jeffeniou, 
nnder  which  the  varioas  corporations  composing  the  parish,  and  not  therein  named, 
were  to  be  repreaented  on  a  pariah  committee  which  were  to  apportion  the  general  par- 
ish expenses  between  the  several  corporations,  and  the  iatter  were  to  pay  the  same  ou- 
of  the  fands  raised  by  the  exercise  of  their  own  powers  of  taxation. 

When,  aabseqnently.  the  city  of  Kenner  was  incorporated  and  vested  with  taxing  and  other 
manioipal  powers,  it  became  one  of  the  "corporations  composing  the  parish  of  Jeft'ert 
son."  and  fell  under  the  operation  of  the  Act  of  18M,  by  the  eifeot  whereof  she  was 
entitled  to  representation  in  the  parish  committee,  and  to  pay  her  share  of  general 
expenses  throngh  the  assessment  of  that  committee  and  without  direct  parochial  tax- 
ation. 

Such  has  been  the  constmotion  of  the  law  after  it«  passage.  The  city  of  Keuner  has  never 
been  awarded  representation  on  the  police  Jury,  bat  has  been  excluded  therefrom  ;  and 
has  been  always  recognized  as  entitled  to  representation  on  the  parish  committee  and 
sabject  to  its  assessments,  which  have  been  annually  made. 

Acts  No   56  of  1874  and  No.  119  of  1884,  exhibit  a  similar  Interpretation  of  the  law. 

The  power  assumed  by  the  police  jury,  en  which  Kenner  was  not  represented,  in  1876  and 
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flabseqaent  yean  to  levy  direct  taxes  on  Kenner,  wbile  she  was,  at  the  same  time,  sab- 
jeoted  to  assessments  by  the  parish  committee,  cannot  be  supported.  It  would  inyolve 
taxation  without  representation  and  the  imposition  of  double  burden,  besides  contra- 
vening the  law  of  the  State  as  interpreted  by  the  parochial  authorities,  by  the  Legisla- 
ture of  the  State  and  by  the  local  Judge  of  the  district. 
This  case  does  not  fall  within  the  general  rule  that  incorporated  towns,  in  absence  of  special 
legislative  exemption,  are  subject  to  police  Jury  taxatimi,  which  is  not  abraded. 

APPEAL  from  the  Twenty-sixth  Digtriot  Court,  Parish  of  Jefferson. 
B08t,  J. 

J,  D,  Rome  and  A.  E,  BiUings  for  Plaintiff  and  Appellee. 

B.  a  Elliott  and  Th^s.  C.  W.  Ellis  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  issue  in  this  case  is  whether  or  not  the  late  police 
jury  of  the  parish  of  Jefferson,  left  bank,  had  authority  to  impose  and 
collect  taxes  upon  the  property  of  plaintiff,  situated  in  the  town  of 
Kenner,  which  taxes  said  police  jury  assumed  to  levy  during  the  years 
1877, 1878,  1880, 1881,  and  1882. 

Under  the  parochial  system  prevalent  in  this  State,  the  powers  of 
government  have  generally  been  confided  to  bodies  known  as  polic* 
juries,  having  jurisdiction  over  the  entire  territories  of  the  parishes. 

But  for  nearly  half  a  century,  the  parish  of  Jefferson  has  been  an 
exception  to  this  general  rule. 

Prior  to  1845  the  whole  parish  was  subject  to  the  jurisdiction  of  a 
single  police  jury  5  but,  in  subsequent  years  two  municipal  corpora- 
tions were  created  from  its  territory,  viz  :  Carrollton  and  the  city  of 
Jefferson,  both  of  which  were  expressly  exempted  from  police  jury 
control. 

Under  these  conditions,  in  1856,  the  legislature  adopted  the  Act  No. 
138  of  that  year,  entitled  '^An  act  authorizing  the  appointment  of  a 
parish  committee  by  the  several  corporations  composing  the  parish  of 
Jefferson." 

This  act  required  the  several  corpoiations  to  appoint  delegates,  on  a 
basis  of  representation  therein  fixed,  to  form  a  parish  committee,  and 
imposed  upon  this  committee  the  duties  ''to  determine  and  fix  the  pro 
rata  of  contribution  by  each  corporation  towards  defraying  the  ex- 
penditures which  by  law  bear  upon  the  whole  parish,  the  ratio  thus 
established  to  be  based  upon  the  proportion  of  State  taxes  assessed 
within  the  limits  of  each  corporation  ]  2d,  to  examine  all  bills  or  claims 
which  may  be  set  up  against  the  parish  and  to  report  upon  them  to 
the  several  councils  and  police  jury,  who  shall  act  finally  thereupon.' 
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In  1858  there  was  a  further  division  of  the  territory  into  the  right 
bank  and  left  bank  of  the  Mississippi,  each  of  which  was  under  the 
government  of  a  separate  police  jury. 

The  act  of  1856  continued  in  force  and  has  never,  to  this  day,  been 
repealed ;  and  the  parish  committee  authorized  thereby  has  always 
discharged  the  functions  therein  directed.    Act  107  of  1858. 

In  1873  the  town  of  Kenner  was  incorporated  and  vested  with  pow- 
ers of  taxation  and  other  municipal  powers.    Act  71  of  1873. 

The  town  was  composed  of  territory  which  had  theretofore  been 
under  the  jurisdiction  of  the  police  jury  of  the  left  bank,  and  the 
charter  contained  no  express  exemption  from  parochial  taxation  or  po- 
lice  jury  control. 

The  general  principle  is  undoubtedly  well  established  that  the  in- 
corporation of  a  town  within  the  limits  of  a  parish  does  not  exempt 
the  property  and  the  inhabitants  thereof  from  parochial  taxation,  un- 
less such  exemption  is  expressed  in  some  legislative  act.  Cook  vs. 
Dendinger,  38  Ann.  261;  Iberia  vs.  Chiapella,  30  Ann.  1143;  Benefleld 
vs.  Hines,  13  Ann.  420;  Manrin  vs.  Smith,  20  Ann.  445. 

But  inasmuch  as  the  act  of  1856  continued  in  force,  providing  for 
^'the  appointment  of  a  parish  committee  by  the  several  corporations 
composing  the  parish  of  Jefferson,'^  and  inasmuch  as  the  then  existing 
corporations  were  not  named  therein,  it  seems  to  have  been  assumed, 
and  not  without  reason,  that  the  mere  creation  of  Kenner  into  a  cor- 
poration vested  with  the  taxing  power,  brought  it  within  the  operation 
of  the  act  and  of  the  system  of  parish  government  established  thereby 
under  which  each  corporation  exercised  exclusive  powers  of  taxation 
within  its  own  limits  and  contributed  from  the  funds  thus  raised  its 
pro  rata  of  general  parish  expenses  under  the  direction  and  control  of 
the  parish  committee. 

Hence  we  find  that  Kenner  was  recognized  as  entitled  to  representa- 
tion on  the  parish  committee  and  itsjpro  rata  of  general  parish  expenses 
was  regularly  apportioned  to  it  from  year  to  year;  and  the  police 
jury  of  the  left  bank  never  assumed  to  levy  a  tax  on  property  in  Ken- 
ner prior  to  1878. 

It  further  appears  that  in  1877,  under  the  provisions  of  Act  57  of 
1877,  the  police  jury  redistricted  the  left  bank  into  wards,  for  the  pur- 
pose, amongst  others,  of  electing  police  jurors  to  represent  the  several 
wards,  and  Kenner  was  not  included  in  any  ward,  and  was  not 
awarded  and  has  never  enjoyed  any  representation  on  the  police  jury. 

In  1877,  the  police  jury  levied  its  tax  on  all  property  '*  not  exempted 
by  law,'^  and  it  is  in  evidence  that  such  had  been  the  form  in  previous 
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years,  and  that  the  meauiug  and  design  of  the  exemption  expressed 
was  to  exclude  Keuuer  from  the  parish  tax. 

In  1878,  the  police  jury  levied  its  tax  on  "all  property"  without 
stating  the  above  exemption. 

In  1880  and  subsequent  years,  the  jury  expressly  levied  the  tax  now 
claimed  on  property  in  the  town  of  Kenner. 

It  does  not  appear  whether  any  steps  were  ever  taken  to  enforce  this 
taxation ;  but  it  is  shown  that  during  all  these  years,  Kenner  had  no 
representation  on  the  police  jury,  and  that  the  parish  committee  con~ 
tinned  to  recognize  Kenner  as  entitled  to  representation  therein;  and 
continued  to  assess  against  her  a  proportion  of  general  parish  expenses 
to  be  paid  out  of  the  taxes  levied  by  the  corporation,  precisely  as  in 
the  case  of  the  other  corporations  composing  the  parish. 

The  exclusion  of  Kenner  from  representation  on  the  police  jurj'  and 
her  inclusion  in  the  parish  committee  and  her  assessment  therein,  are 
entirely  inconsistent  with  the  power  claimed  of  subjecting  her  to  direct 
police  jury  taxation;  for  the  first  involved  taxation  without  represen- 
tation, and  the  last  subjected  her  to  double  burdens. 

The  legislative  interpretation  of  the  law  seems  to  have  been  of  sim- 
ilar import.  The  Act  No.  58  of  1874,  in  providing  for  the  construction 
of  a  road  in  the  left  bank  of  the  parish,  recognized  the  police  jury  of 
the  left  bank,  the  city  of  Carrollton  and  the  town  of  Kenner,  as  inde- 
pendent corporations,  and  required  each  of  them,  separately,  to  pass 
the  necessary  ordinances  and  to  levy  the  requisite  taxes  for  the  pay- 
ment thereof,  thus  placing  Kenner  on  the  same  footing  with  Carrollton. 

Again,  the  Act  No.  119  of  1884,  which  abolished  the  duplex  police 
jury  system  and  placed  the  right  and  left  banks  under  the  control  of  a 
single  police  jury,  does  not  repeal  the  act  of  1856,  and  seems  to  recog- 
nize the  independence  of  Kenner  and  its  exemption  from  direct  paro- 
chial taxation,  because,  in  dividing  the  territory  subject  to  the  new 
police  jury  into  waids,  it  excludes  the  city  of  Kenner. 

Finally,  the  judge  a  quo,  who  presides  over  the  district,  in  an  able 
opinion,  reaches  the  same  conclusion. 

Confronted  with  this  clear,  customary,  legislative  and  judicial  con- 
struction of  the  effect  of  these  laws,  with  the  strong  reasons  by  which 
it  is  supported,  and  with  the  manifest  injustice  which  would  result 
from  subjecting  Kenner  to  these  taxes  which  have  been  levied  by  a 
body  in  whicli  she  has  had  no  representation,  and  which,  if  enforced, 
would  subject  her  to  burdens  which  have  already  been  imposed  on  her 
by  the  parish  committee  in  a  diflFerent  form,  we  feel  bound  to  affirm 
the  judgment  appealed  from. 


Judgment  affirmed. 
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The  State  ex  rkl.  Tsidore  Newman,  Sr.  v.s.  The  Funding  Board  |  ^4  jSo| 

UNDER  Act  No.  104  of  1880. 

The  constitutional  ordinance  for  the  relief  of  delinquent  tax  payers,  which  authorizes  the 
fandine  of  Auditor's  warrant  in  baby  bonds,  only  grants  to  the  warrant  holder  the  option 
of  having  bis  warrants  exchanged  for  bonds  to  be  exercised  prior  to  the  date  therein 
flzed  for  their  maturity. 

The  power  conferred  upon  the  Funding  Board  continues  subsequent  to  that  date  for  the  sole 
purpose  of  examining,  auditing  and  funding  nunc  pro  tunc  such  warrants  as  shall  have 
been  presented  to  them  or  to  some  oflSoer  of  the  board  antecedent  to  that  date. 

APPEAL  from  the  SeventAenth   District  Court,  Pariftli  of   East 
Baton  Ronge.     Burgess,  J. 


Kennard,  Howe  dk  Prentiss  for  the  Relator  and  Appellee. 

M,  '7.  Cunningham,  Attorney  General;  for  Defendant  and  Appellant. 


The  opinion  of  the  Conrt  was  delivered  by 

WatkinSj  J.  This  is  an  application  for  a  wi  it  of  mandamus,  to  com- 
pel the  respondent  board  to  execute  and  perform  their  official  duty, 
nuder  the  constitutional  ordinance  for  the  relief  of  delinquent  taxpay- 
ers, by  funding  relator's  warmnts  in  three  per  cent  five  dollar  bonds, 
as  provided  by  said  ordinance  and  law. 

Relator  shows  that  of  the  total  amount  of  warrants^  the  sum  of 
>3d4.80  were  received  by  the  respondent  board  on  March  17,  1884; 
$624.51  on  November  20,  1885;  and  $1052.06  on  May  24,  1886. 

That  while  the  board  concedes  the  validity  of  the  warrants  and  that 
they  are  of  a  class  fundable  under  the  ordinance  and  the  law,  they  de- 
cline to  proceed  to  examine,  endorse  and  exchange  same  for  said  three 
per  cent  bonds,  on  the  ground  that  they  can  no  longer  act  under  said 
ordinance  and  law; 

Resistance  is  made  by  the  respondent  board  on  the  ground  that, 
under  the  ordinance  and  the  law,  it  was  contemplated  that  said  board 
should  be  of  only  temporary  duration;  and  no  meeting  thereof  has 
been  held  during  the  current  term  of  office  of  its  members,  except  the 
oue  of  October  26,  1886,  whereat  they  adopted  a  resolution,  in  which 
they  declared  it  to  be  their  opinion  tliat  they  had  no  further  power  to 
act  as  such  funding  board;  that  they  had  no  right  or  power  to  issue 
past  due  bonds;  that  the  law  never  contemplated  or  authorized  such 
action ;  that  their  predecessors  acted  for  the  full  period  contemplated 
and  authorized  by  said  ordinance  and  act ;  and  that  the  relator  should 
have  exercised  his  rights  prior  to  the  Ist  of  January,  1886,  and  by  his 
failure  so  to  do,  his  right  has  lapsed. 
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In  the  alternative^  they  aver  that,  if  said  board  is  still  in  existence, 
and  the  power  is  still  in  force,  they  cannot  be  compelled  by  mandamus 
to  declare  and  endorse  as  valid  the  relator^s  warrants — an  act  within 
their  legal  discretion,  ar'ter  having  examined  them. 


The  ordinance  in  question  provides  that  ^'any  valid  Auditor's  war* 
rants  outstanding  at  the  date  of  the  adoption  of  the  Constitution  *  * 
may  be  funded  in  bonds  of  the  denomination  of  five  dollars,  with  inter- 
est coupons  attached  thereto,  at  the  rate  of  three  per  cent  per  annum 
from  the  Ist  day  of  JvXy^  1880.  The  said  bonds  to  bo  due  and  payable 
six  years  fro^n  the  1st  day  of  January,  1880;  the  said  coupons  being  pay- 
able at  the  State  Treasury  on  the  first  of  February  and  August  of  each 
year." 

The  ordinance  contains  no  other  restriction  upon  the  issuance  of 
such  bonds. 

The  statute  providing  for  the  funding  of  certain  warrants  and  obli- 
gations, in  pursuance  of  that  ordinance,  creates  the  board  and  desig- 
nates the  powers  that  are  conferred  upon  them. 

Section  1  of  that  act  confers  upon  the  board  the  power  to  fund  all 
Auditor's  warrants  which  they  shall  find  to  be  valid,  and  which  are 
declared  to  be  fundable  by  constitutional  ordinance. 

It  directs  the  board  *'  to  proceed,  within  sixty  days  from  the  proninl- 
gation  of  the  act  and  after  thirty  days  public  advertisement-,  to  fund 
said  Auditor's  warrants." 

Neither  the  ordinance  nor  the  statute  has  fixed  any  predse  date  at 
which  the  board  shall  cease  funding  warrants  therein  specified.  The 
argument  of  the  relator  is  that  the  respondents  seek  to  have  the  court 
establish  a  period  of  prescription  unknown  to  the  law.  The  failure  of 
the  argument  is  in  mistaking  his  recourse  against  the  respondent  board 
for  an  actum. 

It  is,  at  most,  only  an  opHon  given  to  the  warrant  holder,  whereby 
he  may  obtain  bonds  of  a  certain  description  in  exchange  for  Auditor's 
warrants.  If  not  in  express  terms,  it  was  the  implied  intention  of  the 
framers  of  the  ordinance  that  this  option  should  be  exercised  by  war- 
rant holders  prior  to  the  date  therein  fixed  for  the  maturity  of  the 
bonds  to  be  issued  in  exchange  for  them. 

The  power  conferred  upon  the  board  is,  only  in  a  restricted  sense,  a 
continuing  one,  and  solely  for  the  purpose  of  auditing  and  funding, 
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nunc  pro  tune,  such  warraDts  as  shall  have  been  presented  to  the  board 
or  its  officers  antecedent  to  the  1st  of  January,  1886. 

From  the  evidence  it  appears  that,  of  the  total  amount  of  the  rela- 
tors' warrants,  the  sum  of  $394.80,  were  received  by  the  Auditor  on  the 
17th  of  March,  1884,  and  the  sum  of  $624.51  on  November  20,  1885; 
heDce  he  is  entitled  to  have  the  board  examine  them,  and  if  ascertained 
to  be  fundable,  in  conformity  with  the  ordinance  and  the  law,  to  have 
given  him  bonds  in  exchange  tlierefor. 

It  is  therefore  ordered,  adjndged  and  decreed,  that  the  judgment  ap- 
pealed from  be  amended  so  as  to  make  the  writ  of  mandamus  peremp- 
tory only  in  respect  to  relator's  warrants,  aggregating  $394.80,  that 
were  presented  to  the  Auditor  on  the  17th  of  March,  1884,  and  those 
aggregating  $624.51  that  were  presented  on  November  20,  1885;  and 
that,  when  same  are  issued,  said  bonds  shall  bear  the  respective  dates 
of  their  presentation,  with  maturity  and  interest  according  to  law. 

It  is  further  ordered,  ac^udged  and  decreed  that,  in  all  other  respects, 
said  judgment  is  reversed. 


No.  9723. 
H.  J.  MuLLAN  vs.  His  Creditors. 

let  33  of  lirro.  fixing  fees  of  appraisers  in  succession  cases,  does  not  apply  to  fees  ot  experts 

in  insolreocies,  which  are  to  be  sHowed  on  the  basis  of  quantum  meruit.    Where  the 

allowance  is  fSsir  and  reasonable,  it  will  not  be  increased' 
Tu  Mils  in  the  usual  forms  are  presamptiTS  evidenoe  of  the  assessment  and  of  the  olalm. 
i  tsxpajer  cannot  complain  of  the  disparity  between  the  bills  and  the  assessor's  certifloate, 

where  the  amount  on  which  the  tax  is  claimed  is  less  than  that  mentioned  in  the  cer- 

tificato. 
Parmsttt  by  preference  out  of  the  proceeds  of  an  insolvent's  movable  property,  of  taxes  on 

perwnal  property,  is  lightfuUy  ordered  when  the  proceeds  of  such  property  does  not 

UKlode  those  of  his  real  estate. 
Article  177  of  the  Constitution  dispenses  from  the  registration  of  liens  on  movable  property. 

The  payment  of  taxes  on  personal  property  is  secured  without  registry. 
Pniciiption  urged  in  argument  will  not  be  considered  when  not  pleaded  below  or  on 

appeal. 
Objections  to  the  allowance  of  interest  for  years  previous  to  the  existence  of  the  debt,  have 

no  force  when  the  date  fixed  is  a  clerical  error,  which  might  have  been  corrected,  if 

found  in  the  original  Judgment,  by  simply  calling  the  iudge's  attention  to  it    The 

judgment  creditor  cannot  insist  on  an  interest  which  he  has  not  claimed. 
Attonieys'  fees,  stipulated  in  a  mortgage  act  in  case  of  non-payment  of  the  debt  at  mstu- 

rity.  are  due  when  the  mortgsgee  is  bound  to  employ  counsel  to  collect  his  claim,  and 

such  counsel  represents  him  in  the  insolvency  proceedings. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 
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W,  8.  Benedict  aud  J.  O.  Nixon,  Jr.,  for  the  Syndic. 

Nicholls  dc  Carroll,  W,  H.  Rogers,  City  Attorney,  J.  Ward  Gnrley,  Jr,, 
and  Braughn,  Buck,  IHnkelspiel  dt  Hart,  for  the  Opponents. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.    This  is  an  appeal  from  a  judgment  ameudiog  the 

syndic's  account. 

I. 

The  district  xjourt  allowed  the^  experts  appointed  to  appraise  tlie 
hardware  to  be  inventoried,  the  sum  of  $300.  While  these  claim  that 
tbey  ought  to  have  been  allowed  double  that  amount,  it  is  urged  that 
they  are  not  entitled  to  more  than  $4  per  day,  which  would  reduce  the 
allowance  by  about  one-third. 

In  support  of  that  position,  reference  is  made  to  the  law  of  1870, 
(Act  No.  33,  p.  66),  relative  to  appraisers  in  succession  matters. 

That  law  does  not  apply  to  insolvency  proceedings.  Had  the  legis- 
lature intended  to  extend  its  provisions  to  cases  of  insolvencies,  it 
would  have,  and  it  has  not,  said  so. 

The  present  case  does  not  come  within  the  provisions  of  that  act, 
which  is  simply  in  pari  materia,. 

Besides,  the  appraisers,  whose  competency  was  of  importance  in  such 
matter,  putting  an  evaluation  on  hardware,  had  to  be  and  were  men  of 
experience,  specially  qualified  in  the  business,  who,  as  a  rule,  are  not 
to  be  rennmerated  at  the  same  rate  that  ordinary  appraisers  usually  are. 

The  services  rendered  may  be  deemed  as  those  of  experts  and  may 
be  compensated  on  the  basis  of  quantum  meruit. 

We  think  the  allowance  made  by  the  district  judge  as  fair  and  i-ea- 

sonable  and  will  not  increase  it. 

II. 

The  opposition  of  the  city  of  New  Orleans  for  taxes  was  properly 
maintained. 

The  syndic  objects  to  their  payment  on  several  grounds,  which  i*elate 
to  the  form  of  the  bills  of  taxes,  to  the  mode  of  assessment,  to  the 
privilege  allowed,  to  the  prescription  barring  them. 

These  grounds  will  be  considered  seriatim, 

1.  The  bills  are  in  the  usual  form,  purporting  to  be  made  from  the 
assessment  rolls.     It  has  not  been  shown  in  what  they  are  deficient. 

2.  The  bills  are  against  H.  J.  Mullan.  It  was  not  necessary  tor  the 
city  to  have  proved  that  the  personal  property  assessed  existed  and  had 
been  properly  listed  at  the  time. 

3.  If  there  be  a  variance  between  the  bills  and  the  certificate  of 
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the  assessors,  as  no  doubt  there  is,  to  the  extent  of  (110,000,  neither  the 
party  assessed  nor  his  creditors  can  complain  of  it,  for  the  reason  that 
the  difference  exists  against  the  city  ;  the  bills  being  for  that  sum  less 
tliau  the  amonnt  at  which  the  property  appears  to  have  been  assessed* 

4.  The  court  allowed  the  taxes,  to  be  paid  by  preference,  out  of  the 
funds  in  the  syndic's  hands.  Nothing  shows  fchat  any  part  of  the 
amount  allowed  is  to  be  paid  out  of  the  proceeds  of  the  real  estate. 
The  probability,  if  not  the  certainty,  is  that  the  taxes  (if  any  were  due) 
assessed  on  the  real  estate,  were  paid  out  of  the  proceeds  of  that  prop- 
erty when  title  was  made  to  the  purchaser. 

5th.  The  Constitution,  Art.  177,  provides  that  privileges  on  movable 
property  shall  exist  without  registration,  for  the  same,  except  in  such 
eases  as  the  Legislature  may  prescribe. 

We  have  been  shown  no  legislation  requiring  registry  to  secure  a 
lien  for  the  payment  of  taxes  on  personal  property,  and  we  know  of 
Done.     That  lien  therefore  exists  independent  of  any  registration. 

If  it  be  contended  that  such  privilege  exists  without  registry  only 
during  three  years  and  that  at  the  expiration  of  that  term  it  dies  away, 
the  answer  is  that,  if  such  be  the  case  under  Article  176  of  the  Consti- 
tution as  to  taxes  on  recU  estate,  it  is  not  so  as  to  taxes  on  personal 
property,  by  reason  of  Article  177,  which  dispenses  from  all  registra- 
tion as  to  heirs  on  that  sort  of  property. 

6tli.  The  prescription  of  three  years  levelled  against  the  taxes  of 
1882,  in  argument,  does  not  appear  to  have  been  pleaded  either  below 
or  here,  and  will  not  be  considered  on  appeal. 

7th.  It  is  true  that  the  judgment  appealed  irom  does  not  restrict 
the  payment  of  the  taxes  ta  the  proceeds  of  the  personal  property  listed; 
but  when  it  is  considered  that  the  property  assessed  and  on  which  the 
taxes  claimed,  viz:  $2792.25,  yielded  $24,121.60,  the  objection  must  be 
viewed  as  hardly  serious. 

8th.  It  indeed  appears  from  the  record  that  the  judgment  appealed 
from  allows  interest  on  the  taxes  of  1885  from  1880 ;  but  this  must  be 
a  clerical  error  committed  in  transcribing  the  original  judgment  which 
could  not  have  allowed  interest  from  that  year,  for  the  taxes  of  1885^ 
when  the  opposition  of  the  city  only  asks  interest  from  1885,  and  the 
city  could  claim  no  more.  If  the  original  judgment  be  erroneous  in 
that  regard,  the  district  judge,  on  having  his  attention  called,  would 
BABuredly  have  corrected  the  mistake. 

III. 

The  claim  of  the  mortgage  creditor  foi-  attorneys'  fees  incurred  by 
him,  after  the  maturity  of  the  note  and  for  services  rendered  to  secure 
payment  of  his  note,  is  well  founded. 
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It  was  agreed  by  the  act  of  mortgage  that  the  mortgagor  boond  hiin- 
self  and  his  assigns  to  pay  the  holder  of  the  note  all  attorneys^  fees,  as 
he  may  incur^  in  the  event  of  the  non-payment  of  the  note  at  maturity. 

The  evidence  shows,  that  after  the  sale  of  the  mortgaged  real  estate, 
the  syndic  ruled  the  mortgagee  to  show  cause  why  the  inscription  of 
his  act  of  mortgage  should  not  be  cancelled  to  give  a  title  to  the  pur- 
chaser. • 

The  mortgagee  was  thus  constrained  to  employ  counsel  to  represent 
him  and  see  that,  if  the  amount  went  to  the  syndic,  it  would  be  secure 
in  his  hands.  This  was  not  a  mere  formality.  Responsibility  rested 
on  the  counsel,  for  which  the  mortgagee,  under  the  clause,  is  entitled 
to  recover  the  compensation,  as  fixed  in  the  contract. 

The  record  further  shows  that  legal  steps  had  to  be,  and  were,  taken 
by  the  counsel  in  the  name  of  the  mortgagee  to  exact  payment  of  what 
remained  due  on  the  note. 

The  attorney  took  a  rule  to  coerce  payment,  which  afterwards  was 
dealt  with  as  an  opposition  to  the  account. 

This  Court  has  decided  that  attorneys^  fees  in  similar  cases  form  part 
of  the  capital.  So  that,  where  the  face  amount  of  the  note  only  is  paid, 
it  cannot  be  said  that  the  claim  is  satisfied.  The  fees  of  the  attorney 
remaining  unpaid  have  to  be  satisfied  out  of  the  proceeds. 

Under  the  circumstances,  the  allowance  was  just  and  proper. 

Judgment  affirmed,  with  costs. 


No.  9775. 
Succession  op  M.  H.  Applegate. 


The  widow  of  a  decMwed  party  by  second  marriaKe  will  Dot  be  allowed  to  claim,  as  adninto- 
tratriy,  either  In  her  own  right,  or  on  behalf  of  creditors,  money  expended  by  the 
husband  for  the  maintenance  and  education  of  his  children  by  a  first  marriage,  when  it 
appears  that  he  made  no  snch  charge  when  liTing,  and  had  never  intended  to  make  it; 
that  the  first  oommnnity  was  solvent,  that  he  was  solvent  during  the  existence  of  the 
second  commnnity,  and  at  the  moment  of  his  death,  and  that  the  creditors  whose 
rights  are  championed  by  the  administratrix,  were  not  creditors  of  the  first  oommaniiy, 
and  only  became  creditors  of  the  deceased  in  due  oourse  ef  commercial  dealings,  imme 
diately  preceding  his  death .    Af&rming  decision  in  the  succession  of  Boyer,  36  Ann.  506* 

APPEAL  from  the  Civil  District  Court  for  the  parish  of  Orleans. 
Monro€y  J. 


Homar  &  Lee,  for  the  Administratrix,  Appellant. 
White  dc  Saunders,  for  the  Opponents,  Appellees. 

The  opinion  of  the  Court  was  delivered  by 
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Poch6,  J.  The  facts  bearing  on  the  only  point  of  controversy  in 
this  appeal  are  as  follows : 

The  deceased  had  been  twice  married.  At  his  death  he  left  tliree 
minor  children,  issue  of  his  first  marriage,  and  the  widow  and  a  minor 
child  of  the  second  marriage. 

The  children  of  the  first  marriage  inherited  a  considerable  estate 
from  their  mother,  consisting  of  her  separate  property  and  of  her 
Khare  in  the  community,  which  was  largely  solvent. 

At  the  death  of  Applegate,  his  second  wife,  the  widow,  was  appoint- 
ed and  qualified  administratrix  of  his  succession. 

In  the  account  of  her  administration,  which  she  presented  to  the 
Court,  she  charged  the  thiee  minor  children,  issue  of  the  first  mar- 
riage, with  the  cost  of  their  maintenance  and  education,  at  the  rate  of 
SKKX)  per  annum  for  seven  years  and  a  fraction,  footing  up  the  sum  of 
^ISSS  33.  The  charge  was  opposed  by  the  tutor  of  said  minors,  and 
was  disallowed  by  the  district  judge.  Hence,  her  present  appeal  in- 
volves the  legallity  of  tlie  charge,  which  she  proposes  to  make  against 
tlie  minors  of  the  first  marriage.  It  is  in  proof,  and  in  fact,  admitted, 
tliat  M.  H.  Applegate  did  not  at  any  time  make  such  a  charge  against 
tbe  revenues  of  his  children,  and  that  he  had  never  thought  or  intend- 
ed to  raise  And  educate  them  otherwise  than  at  his  own  expense. 

It  also  appears  that  during  each  and  all  of  the  seven  years  covered 
by  the  charge,  as  proposed  by  the  administratrix,  he  was  engaged  in  a 
prosperous  business,  from  which  he  annually  drew,  for  living  and  fam- 
ily expenses,  an  average  of  six  thousand  dollars ;  that  from  the  death 
of  his  first  wife,  up  to  and  including  the  time  of  his  own  death,  he 
was  continuously  solvent,  and  that  he  had  ample  means  for  the  main- 
tenance and  education  of  his  said  minor  children,  without  requiring  a 
dollar  of  their  income  derived  from  the  succession  of  their  mother, 
and  from  the  first  community. 

Under  this  showing,  the  controversy  presented  by  this  appeal  is  en- 
tirely covered  by  the  principle  announced,  and  by  the  rules  of  law 
adopted  and  enforced  by  this  Court,  in  the  case  of  the  succession  of 
Boyer,  36  Ann.  506,  in  which  it  was  held  :  ^^  The  widow  in  community 
has  no  claim  for  money  expended  for  the  deceased  husband  in  th<.' 
maintenance  of  his  heir,  child  of  a  former  marriage,  either  during  the 
minority  or  majority  of  such  heir,  in  the  absence  of  all  evidence  of 
any  intention  on  the  part  of  the  husband,  while  living,  of  making 
such  charge,  and  the  community  is  entirely  solvent  and  possessed 
ample  revcmues  during  its  existence." 
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Cou ceding  that,  uuc'er  the  effect  of  that  deciaion,  she  in  pi*ecliided 
from  making  tlie  claim  as  widow  in  community,  the  administratrix 
argues  that  she  herein  represents  the  creditors  of  tlie  communitj, 
wliich  she  holds  out  as  insolvent.  Hence,  she  nrges  that  her  charge  is 
predicated  on  the  facts  and  circumstances  which  characterized  the 
case  of  Mercier  vs.  Canoiige,  12  Robinson,  394. 

In  order  to  claim  shelter  under  the  principles  of  that  decision,  the 
administratrix  would  be  required  to  make  proof  of  the  following  facts ; 

That  the  community  between  Applegate,  the  deceased,  and  his  first 
wife  was  insolvent ;  that  he  had  no  other  property ;  that  tlie  income  of 
liis  minor  children,  out  of  their  separate  estate,  was  about  sufficient  to 
meet  the  cost  of  their  maintenance  and  education,  and  that  the  cred- 
itors, whose  rights  she  has  undertaken  to  champion,  were  creditors  at 
the  date  of  the  dissolution  of  tlie  first  community,  or  at  least  during 
the  years  for  which  she  proposes  to  charge  the  minors  for  tlieir  main* 
teuance  and  education. 

These  are  substantially  the  facts  and  circumstances  wliich  make  up 
the  groundwork  of  the  decision  wLich  she  invokes  in  support  of  her 
contention,  and  in  which  the  tutor  was  required  to  charge  the  expenses 
of  his  minor  children  to  the  revenues  denved  from  their  separate  estate, 
in  order  to  subject  the  revenues  of  the  insolvent  community  to  the 
action  of  its  creditors.  Only  one  of  those  features  is  disclosed  by  the 
record  in  this  case,  and  that  is  an  income  out  of  the  minors*  separate 
property  about  sufficient  to  maintain  and  educate  them.  In  every 
other  feature  the  two  cases  are  essentially  different. 

As  we  have  already  stated,  the  record  in  this  case  contains  over- 
whelming evidence  of  the  absolute  solvency  of  the  first  community, 
and  that  none  of  the  creditors  of  the  second  community  were  creditors 
of  the  first  community  which  was  dissolved  by  the  death  of  the  first 
wife  in  June,  1874. 

It  appears  from  the  account  that  the  rights  of  the  creditors  whose 
claims  may  be  in  conflict  with  the  alleged  rights  of  the  minors  of  the 
first  maiTiage,  are  evidenced  by  accounts  current  in  the  course  of  ti*adr 
with  the  deceased,  immediately  preceding  his  death,  while  he  was 
actively  carrying  on  his  business  of  plumber  and  gas-fitter. 

And  it  also  appears  that  at  the  very  moment  of  his  death,  Applegate 
was  thoroughly  solvent  and  in  excellent  commercial  condition,  even  in 
view  of  the  allowance  made  by  the  district  judge  in  favor  of  his  said 
minor  children. 

The  inventory  of  the  second  community  shows  assets  amounting  to 
,*;^7,281.86,  and  debts,  privileged  and  oidinary,  in  the  sum  of  $20,- 
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250.32.  Tliroagb  the  allowance  made  in  favor  of  the  minors  the  debts 
are  increased  by  $12,666.78,  and  otherwise  reduced  by  $2000. 

It  may  be,  as  suggested  by  the  admiuistratrix,  that  on  the  final  set- 
tlement of  the  succession  and  community,  the  amount  of  assets  realized 
may  not  be  exactly  sufficient  to  extinguish  the  entire  indebtedness  of 
the  commupity.  But  this  result,  which  is  not  yet  determined,  because 
tlie  assets  have  not  as  yet  all  been  reduced  to  cash,  will  be  solely 
attributable  to  the  inevitable  shrinkage  in  the  value  of  a  large  stock 
of  goods,  when  sold  at  auction,  and  the  customary  losses  in  the  collec- 
tion of  bills  receivable  due  to  a  commercial  house,  whose  g^ing  business 
is  suddenly  checked  by  the  death  of  the  head  of  the  house. 

The  test  of  the  solvency  of  such  a  concern  is  t«  be  found  in  its  con- 
dition as  shown  by  the  inventory  of  the  property  made  at  or  about  the 
time  that  the  house  ends  its  career  with  the  death  of  the  owner.  Thus 
tested,  the  community  is  shown  to  be  solvent. 

Oar  study  of  the  case  has  led  us  to  the  conclusion  that  it  must  be 
governed  by  the  decision  in  the  Succession  of  Boyer,  36  Ann.  506,  and 
that  the  district  judge  has  correctly  decided  the  issue  which  has  been 
submitted  to  our  review. 


Judgment  affirmed. 


No.  9789. 
R.  R.  Barrow   et  al.  vs.  Mrs.  M.  Wilson  kt  al. 

Emancipation  by  maniage  does  n«t  terminato  the  suspension  of  prescription  as  to  minors, 

irhioh  continues  until  the  actnid  majority  of  such  minor.    Plea  of  prescription  of  ten 

years  overruled. 
As  to  the  property  purchased  at  tax  sale,  the  prescription  of  three  years  is  pleaded  under 

section  5  of  Act  105  of  1874,  which  declares :    "Any  action  to  invalidate  the  titles  to  any 

property  purchased  at  tax  sale  under  and  by  virtue  of  any  law  of  this  State,  shall  be 

prescribed  by  the  lapse  of  three  years  fh>m  the  date  of  such  sale.  '* 
This  statute  has  never  been  repealed.    Being  a  stAtute  of  prescription  it  is  legitimately 

retrospective,  and  operates  on  tax  salcH  made  prior  to  its  passage,  at  least  from  the  date 

of  the  law. 
Section  G2  of  Act  42  of  1861,  under  which  this  sale  wan  maile,  providing  for  obtaining  an 

Auditor's  deed  ot  sale,  does  not  impair  the  eU'ectlveiiess  ot  the  tax  collector's  deed  sa 

a  title. 
The  section  5  of  the  Act  105  of  1874  is  distinctly  a  prescription  of  an  action.    It  does  not 

purport  to  cure  defects  in  titles ;  nor  does  it  concern  itself  with  Ihe  rights  of  parties . 

It  simply  says,  whatever  be  the  rights,  they  must  he  asserted  within  three  years  or  else 

the  action  is  barred.  ' 

The  power  of  the  legislature  to  pass  such  lawH  is  untlisputed  and  the  court.^  are  bound  to 

enforce  them. 
In  this  case,  defendants  have  a  title  derived  from  a  tax  sale  made  under  a  law  of  the  State, 

under  which  they  have  held  open,  public  and  notorious  possession  for  thirteen  years 
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and  for  more  than  three  years  since  plaintifb  reached  the  age  of  raqjority,  before  this 

action  to  invalidate  their  title  was  instituted. 
The  statute  is  a  bar  to  the  action.  The  question  fully  considered  under  numerous  authorities : 
Lafi:ue  vs.  Boagni,  3S  Ann.  912,  dlstinguisied  from  the  case  at  bar.    Person  rs.  O'Neal,  32 

Ann.  237,  overmled. 


\  PPEAL  from  the  Twenty -fourth  District  Court,  piirish  of  Pla<|ue- 
mines.     Livaudais,  J. 


A 


i>\  Howa/rd  McGaleb  for  Plaintiffs  and  Appellants  : 

1.    Minority  suspends  prescription.    R.  G.  C.  SS'iS,  3544. 

3.  Prescription  is  suspended  ai^ainst  a  minor  emaucipateil  by  marriage  until  her  maiority . 
:«  Ann.  35C;  Troplong  Prescription,  T.  2,  No.  740;  Marcad^  Prescription,  art.  SSW;  C 
N.  Bousquct  Diet.  Pres.  I'it.  Mitumr  ,-  Laurent,  p.  32,  Xo.  46.  But  it  commences  to  run 
sf^ainst  a  minor  emancipated  by  Judgment  of  court  under  article  385,  C  C.  from  the  date 
of  the  decree.     36  Ann.  250. 

3.  Even  possessors  in  koo<1  faith  are  liable  for  fruits  and  revenues  gatherofl  and  received 
since  the  time  of  the  owner's  claim  for  restitution.    K.  C.  C.  3453.  50^). 

i.  The  prescriptions  in  favor  of  tax  titles  established  by  Act  No.  101  of  lB7,i.  and  105  of 
1874,  cannot  avail  in  this  case  because  (1)  the  former  applies  ex  vi  termini  to  "sales  made 
to  satisfy  jndi^ents  for  taxes ;  (2)  these  statutes  have  been  repealed  by  subsequent 
laws  before  plaintiffs  attain«<l  the  age  of  minority  ;  (Act  96,  E.  S.  1877  and  Act  9,  E.  S. 
1876) ;  and  (3)  the  property  in  dispute  was  not  assessed  in  the  name  of  the  true  owner. 
:»  Ann.  912. 

5.  The  prescription  of  three  and  live  years  only  cures  in  formalities — and  not  radical  defects 
and  illegalities  in  the  assessment  and  sale  of  property  for  taxes.  I.')  Ann.  15;  IMAna. 
107:  32  Ann  228;  34  Ann.  407;  lio  Ann.  954. 

Zacharie  dt  Haward  for  Defendants  and  Appellees  : 

The  rules  laid  down  in  the  Civil  Code  pertain  to  the  legal  relations  of  the  people  among 
themselves,  and  do  not  apply  to  the  State  in  its  sovereign  capacity,  especially  in  tax 
matters,  unless  the  code  so  specially  provides.  Dropsie's  Mackeldy  Dw.  1.  §  8  ;  Justinian 
3,  ^  4:  Domat.  torn.  1,  chap.  11,  §§  41,  44;  Demolombe  torn.  1.  p.  14:  Monrlon  torn.  1.  p. 
7,  §  10;  Marcad6  tom.  1,  p.  24  ;  Duranton  torn.  1,  p.  17. 

Under  all  systems  of  law  prescription  cannot  be  maintained  sgainst  the  sovereign  unless  it 
be  established  by  statute.  Prescription  does  not  run  against  laws  of  public  order. 
Bacon's  Abridg.  L.  4,  201 ;  Justinian,  Ins.  Lib.  2.  tit.  6;  Code  tit.  38,  §  7.  3;  Pothier. 
part  3,  ^  685 ;  Troplong  Pres.,  chap.  1,  Bisp.  Jen.  §  132,  3 ;  Laurent,  tom.  :)2,  p.  249 ;  Do- 
mat. chap.  11,  No.  40;  Laurent,  tom  1,  p.  83,  §  48  ;  Boileaux,  tom.  7,  p.  743;  Laurent,  torn. 
32,  p.  743;  Morean  &,  Cai-elton's  Partidas,  p.  373,  tit.  29,  law  6 ;  White's  Recopilacion, 
vol.  1,  pp.  r*48,  350. 

If  this  t>e  coiToct,  then  none  of  tlu*.  inten-uptious  or  suspensions  of  prescription  on  account 
of  minority  or  coverture  established  by  the  (.ode  are  of  force  in  suspending  prescription 
running  under  a  tax  law. 

Under  Act  No.  42  of  1871.  sec.  62,  two  years  possession  of  i-eal  estate,  under  a  tax  deed 
vested  title  completely  and  fully,  and  under  sec.  2.  Act  No.  101  of  1673,  under  such  a 
deed,  after  two  years  the  former  owner  is  deemed  to  have  acquiesced,  and  waived  all  in- 
formalities, in  the  tax  sale,  and  the  deed  is  made  conclusive. 

IJiit  even  if  it  is  conceded,  for  the  sake  of  argument  here,  that  the  rules  of  the  Civil  Code 
apply  under  C.  ('..  art.  543,  in  case  of  public  sales,  and  the  prescription  nf  Hvo  years 
runs  on  lax  sale.-^.  and  is  not  suspended  by  minority  and  coverture. 

All  infonnalitios  and  iiTogularities  of  tax  sales  arising  subsequent  to  the  decree  (asses.'* • 
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ment),  are  governed  by  the  same  rules,  and  the  deeds  are  placed  on  the  same  footinfc  as 
judicial  sales,  and  are  subject  to  the  same  rales  as  sheriff  *8  deeds  "in  regard  to  the  five 
years  prescription."    M  Ann.  1135 ;  35  Ana  237 ;  S9  Ann.  115;  35  Ann.  893;  31  Ann.  662 ; 

34  Ann.  205. 

The  cases  cited  contra  by  our  opponent,  10  Ann.  777,  13  Ann.  748,  14  Ann.  209,  do  not  apply 
here,  as  they  were  simply  actions  of  nullity,  and  the  question  of  prescription  waa  not 
involved.  In  15  Ann.  15,  cited  by  him,  there  was  a  glaring  error  of  assessment.  So  in 
:t3  Ann.  520 ;  34  Ann.  108;  3J  Ann.  913 ;  was  a  case  "in  which  the  gravest  irregularities 
and  absolute  nullities  have  been  propounded  and  were  known  to  the  party  purchasing." 

35  Ann.  952  and  34  Ann.  409,  were  cases  of  radically  defective  assessments.  In  33  Ann. 
873 ;  23  Ann.  231 ;  28  Ann.  354 ;  24  Ann.  454,  the  question  of  prescription  was  not  raised. 

The  possessor  in  good  faith,  if  evicted,  is  entitled  to  be  reimbursed  the  amount  expended 

for  taxes,  improvements,  and  interest  thereon,  and  the  fruits  and  revenues  are  his  own 

until  the  date  of  the  institution  of  the  suit  for  eviction.    Hen.  Dig.  p.  1195;  14  Ann. 

605;  10  R.  178;  34  Ann.  1163;  :i5  Ann.  1086;  13  Ann.  494  ;  2  R.  137;  2  Ann.  347;  26  Ann. 

588;  18  Ann.  407  ;  27  Ann.  398;  32  Ann.  927 ;  32  Ann.  1293;  34  Ann.  705. 
Especially  where  the  land,  as  in  the  case  at  bar,  was  unimproved,  open  land,  producing  no 

rent,  and  to  which  the  tax  purchasers  contributed  its  only  rentaf  value  by  their  im. 

provements  and  dishnrsenieuts.    34  Ann.  1163;  3  R.  KH:  16  Ann.  414  3  Ann.  347;  18 

Ann.  407. 


The  opinion  of  tlie  Court  was  delivered  by 

FknngR)  J.  This  case  was  before  us  in  1886,  when  we  rendered  the 
opinion  and  decree  reported  in  38  Ann.  213. 

We  then  remanded  the  case  for  farther  evidence  on  the  question 
whether  the  prescription  of  ten  years  pleaded  by  defendant  was  de- 
feated by  suspension  resulting  from  tlte  minority  of  plaintiffs. 

Tlie  record  now  returns  to  as  with  full  proof  that  plain  till',  R.  K.  Bar- 
row, was  fully  emancipated  in  1876  and  became  21  years  of  age  in  1879, 
and  tliat  Mrs.  Slatter,  the  other  plaintiff,  only  attained  the  age  of  ma- 
jority in  1875,  though  emancipated  by  marriage  in  1871. 

This  action  was  instituted  in  1884.  It  follows  that  ten  years  liad  not 
elapsed  from  the  mfgority  of  either  plaintiff,  unless  the  marriage  of 
Mrs.  Slatter  terminated  the  suspension  of  prescription  as  to  her.  The 
question  as  to  whether  the  emancipation  of  a  minor  by  marriage  ends 
the  suspension  of  prescription  resulting  from  minority,  does  not  appear 
to  have  been  directly  decided  by  this  Court. 

But  the  French  authorities,  under  a  like  provision  in  the  Freucli 
Code,  are  quite  unanimous  in  holding  that  prescription  against  a  minor 
emancipated  by  maiTiage  remains  suspended  until  actual  mivjority.  82 
Laurent,  No.  46;  2  Troplong,  Pres.,  No.  74  j  Marcade,  Pr^s.,  Art.  2252, 
C.N. 

In  a  recent  case,  discussing  the  nature  and  effect  of  emancipation  b}- 
marriag^  we  said:  "  Marriage  did  not  relieve  her  from  the  disabilities 
which  attach  to  minors,  and  did  not  vest  her  with  the  power  and  right 
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of  doing  and  perforraiDg  all  artiS  as  validly  as  if  she  had  attained  the 
age  of  twenty-one  yeais.  She  conld  not  mortgage  or  alienate  real 
estate  witlioiit  the  consent  of  a  family  meeting  and  the  authority  of 
the  judge.  Her  powers  are  of  administration  only."  Succ.  Mitchell, 
83  Ann.  356. 

These  limitations  on  the  effects  of  emancipation  by  marriage  are  the 
foundations  of  the  French  doctrine  that  it  does  not  end  the  sospeDsioD 
of  prescription.  That  doctrine  seems  to  us  to  be  sound  and  applicable 
under  our  law,  and  we  therefore  approve  and  adopt  it. 

I. 
This  terminates  the  controversy  as  to  the  tract  of  land  held  by  de- 
fendants under  the  State  patent,  as  to  which  there  was  no  defense  hav- 
ing die  slightest  merit,  except  the  prescription  of  ten  years,  which  is 

now  overruled. 

II. 

The  otlier  tract  of  land  is  held  by  defendants  under  a  tax  sale  made 
to  their  author  in  1871.  Against  the  attack  in  this  sale,  defendants 
pleaded  the  prescription  of  five  and  three  years,  both  of  which  had 
fully  run,  after  the  majority  of  plaintiffs,  before  the  suit  was  brought. 
Art.  3543  C.  C,  provides:  *'  All  informalities  connected  with  or  grow- 
ing out  of  any  public  sale  made  by  any  person  authorized  to  sell  at 
public  auction,  shall  be  prescribed  against  by  those  claiming  under 
such  sale,  after  the  lapse  of  five  years  from  the  time  of  making  it, 
whether  against  minors,  married  women  or  interdicted  persons." 

Section  5  of  Act  105  of  1874  declares  :  "  Any  action  to  invalidate 
the  titles  to  any  property  purchased  at  tax  sale  under  and  by  virtue  of 
any  law  of  this  State,  shall  be  prescribed  by  the  lapse  of  three  years 
from  the  date  of  such  sale." 

We  have  thus  placed  the  two  provisions  side  by  side,  in  order  to 
exhibit  the  broader  and  more  sweeping  effect  of  the  latter  law.  While 
the  article  of  the  Code  covers  informalities  only,  the  act  of  1874  creates 
a  positive  bar  against  "  any  action  to  invalidate  "  a  tax  title. 

Fearfiil  that  in  the  labyrinth  of  laws  and  decisions,  on  the  subject 
of  taxes  and  tax  titles,  there  might  be  some  law  or  decision  repealing 
or  modifying  the  effect  of  this  statute,  we  took  occasion  to  call  the 
attention  of  the  able  and  distinguished  counsel  engaged  in  this  case  to 
the  subject,  and  to  invite  fiirther  argument  thereon. 

The  statute  has  never  been  repealed.  The  only  subsequent  enact- 
ments pointed  to  as  having  such  effect  are  Sec.  57  of  Act  96  of  1877 
and  Sec.  6  of  Act  9  of  1878 ;  but,  taken  in  connection  with  the  limited 
repealing  clauses  in  those  acts,  it  is  too  clear  to  require  further  notice  ; 
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that  the  sections  quoted  are  not  inconsistent  witli  tlie  stntate,  and, 
therefore,  do  not  operate  its  repeaL 

It  is  claimed,  however,  that  under  Section  62  of  Act  42  of  1871, 
iiiMer  which  this  sale  was  made,  the  deed  of  sale  from  the  tax  collector 
could  not  operate  as  a  basis  of  prescription,  but  was  a  mere  inchoate 
title  until  perfected  by  a  deed  of  sale  issued  by  the  Auditor  of  Public 
Accounts  as  therein  provided.  The  mere  reading  of  the  section  makes 
it  obvious  that  the  procuring  of  the  Auditor^s  deed  is  a  matter  purely 
optional  with  the  purchaser,  conferring,  perhaps,  some  additional 
rights,  but  the  omission  of  which,  in  no  manner,  invalidates  the  tax 
collector's  deed  as  a  muniment  of  title.  We,  therefore,  lind  that  the 
statute  continues  in  force. 

There  is  no  question  of  the  legislative  power  to  pass  such  a  statut«^ 
and,  being  a  statute  of  prescription,  it  is  legitimately  retrospective 
and  operates  on  the  title  of  defendants,  at  least  from  the  date  of  the 
law.  DeArmas  vs.  DeArmas,  3  Ann.  526;  3  Municipality  vs.  Ursuline 
Xuns,  2  Ann.  611;  Municipality  vs.  Wheeler,  10  Ann.  745. 

It  now  becomes  our  duty  to  ascertain  the  effipct  of  such  a  statute 
upon  the  rights  of  parties  under  such  sales.  This  is  distinctly  a  stat- 
ute of  prescription.  It  operates  not  upon  the  rights  of  the  parties. 
It  does  not  pur[K)rtto  validate  a  title  which,  otherwise,  would  be  in- 
valid. It  simply  limits  the  time  within  which  the  owner  of  the  origi- 
nal title  shall  be  allowed  to  assert  his  riglits  against  the  purchaser  at 
a  tax  sale. 

Mr.  Blackwell  well  says:  '^ There  must  be  a  period  fixed  by  positive 
law,  within  which  a  right  shall  be  prosecuted  In  courts  of  justice. 
Public  policy  demands  the  enactment  of  such  laws,  and  they  are  uni- 
versally sanctioned  by  the  practice  of  nations  and  the  consent  of  man- 
kind. Such  laws  have  been  emphatically  and  justly  denominated 
statutes  of  repose.  The  best  interests  of  society  require  that  causes 
of  action  should  not  be  deferred  an  unreasonable  length  of  time. 
This  remark  is  peculiarly  applicable  to  land  titles.'^  Blackwell  Tax 
Titles,  p.  643. 

Cooley  says :  *'  The  statutes  limiting  a  short  time  within  which  the 
owner  of  the  original  title  shall  contest  the  tax  claim  are  supposed  to 
be  enacted  in  pursuance  of  a  sovereign  authority  vested  in  the  Legis- 
lature to  fix  a  reasonable  time  within  which  a  party  shall  be  allowed 
to  assert  his  rights)  by  suit,  or  be  debarred.  The  policy  of  such  laws 
is  unquestionable,  and  the  power  to  enact  them  is  undisputed.^' 
Cooley  on  Tax,  p.  376. 

The  Supreme  Court  of  the  United  States  has  said:  *' Prescription  is 
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n  lluDg  of  policy,  growing  out  of  tlio  experience  of  its  necessity ;  and 
the  time  after  which  suits  or  actions  shall  be  barred,  has  been,  from  a 
remote  antiquity,  fixed  by  every  nation,  in  virtue  of  that  sovereignty 
by  whicli  it  exercises  its  legislation  over  all  persons  and  prop%rty 
within  its  jurisdiction.''     McElmoyle  vs.  Cohen,  13  Peters,  312. 

A  statute  of  the  State  of  Arkansas  provided  that :  '^  All  actions 
against  the  purchaser,  his  heirs  or  assigns,  for  the  recovery  of  lands 
sold  by  any  collector  of  the  revenue  for  the  non-payment  of  taxes, 
shall  be  brought  within  five  years  after  the  date  of  such  sale,  aod 
not  after." 

In  passing  on  the  effect  of  this  statute,  the  Supreme  Court  of  the 
United  States  said :  '^  In  order  to  entitle  the  defendant  to  set  up  the 
bar  of  this  statute,  after  five  years*  adverse  possession,  he  had  only  to 
show  that  he  and  those  under  whom  he  claimed,  held  under  a  deed 
from  a  collector  of  the  revenue  of  lands  sold  for  the  non-payment  of 
taxes.  He  was  not  bound  to  know  that  all  the  requisitions  of  the  law 
had  been  complied  with,  in  order  to  make  the  deed  a  valid  and  inde- 
feasible conveyance  of  the  title.  If  the  Court  should  require  such 
proof,  before  a  defendant  could  have  the  benefit  of  this  law,  it  would 
require  him  to  show  thjit  he  had  no  need  of  the  protection  of  the  stat- 
ute, before  he  could  be  entitled  to  it.  Such  a  construction  would  an- 
nul the  act  altogether,  which  was  evidently  intended  to  save  the  de- 
fendant from  the  difficulty,  after  such  a  length  of  time,  of  showing  the 
validity  of  his  tax  title."    Pillow  vs.  Roberts,  13  How.  472. 

A  Wisconsin  statute  provided  that  any  suit  or  proceeding  for  the 
recovery  of  land  sold  for  taxes,  except  in  cases  where  the  taxes  have 
been  paid  or  the  lands  redeemed,  as  provided  by  law,  shall  be  com- 
menced within  three  years  from  the  time  of  recording  the  tax  deed  of 
sale,  and  not  thereafter.  Under  this  statute,  the  Supreme  Coai*t  of 
that  State  held  that  if  the  tax  purchaser's  possession  had  been  actual 
and  open,  the  statute  would  protect  him,  even  if  hist>ax  deed  was  void 
upon  its  face."    Lindsay  vs.  Fay,  25  Wis.,  460. 

A  Pennsylvania  statute  provided  that  no  action  for  the  recovery  of 
lands  sold  under  the  act  should  lie  unless  brought  within  five  years 
after  the  sale.  The  Supreme  Court  of  the  State  refused  to  apply  the 
statute  literally,  and  held  that  it  began  to  run,  not  from  the  sale,  but 
from  the  time  of  possession  under  it,  for  the  reason  that  the  owner  was 
not  allowed  to  bring  ejectment  against  one  not  in  possession.  But  a 
subsequent  statute  having  been  passed,  authorizing  ejectment  in  such 
case,  it  was  held  that  the  limitation  was  perfect  after  tlie  lapse  of  ^ye 
years  from  the  delivery  of  the  deed  to  the  purchaser."    Stewart  vs. 
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Trever,  56  Penu.  St.  38.5:  RogeiH  vs.  .Johii8t<ni,  «7  id.  48  j  JolmBton  vs. 
JacksoD,  70  id.  164. 

Now,  in  the  case  before  us,  the  defendants  have  held  since  1871, 
under  tax  title,  perfectly  valid  on  its  face,  reciting  that  the  tax  collec- 
tor, in  making  it,  acted  "  by  virtue  of  the  authority  vested  in  him  by 
Act  42  of  1871,  after  having  fulfilled  and  complied  with  all  the  pre- 
vious legal  requisites.'^  The  land,  when  sold,  was  unimproved  3  and 
tlie  purchasers  have  not  only  had  possession  of  it,  but  have  cleared 
and  cultivated  and  converted  it  into  a  plantation.  And  now,  thirteen 
years  after  the  sale,  and  more  than  three  years  after  the  plaintiffs  had 
been  freed  from  all  the  disabilities  of  minority,  the  latter  brings  this 
aetion  to  invalidate  their  title.  The  defendants  simply  say:  *<We 
hold  a  title  to  this  property,  purchaseil  at  a  tax  sale  under  a  law  of 
the  State,  and,  in  the  language  of  the  statute,  your  ^'action  to  invali- 
date "  it  is  "  prescribed  by  the  lapse  of  three  years  from  the  date  of 
such  sale."  The  statute  does  not  concern  itself  with  the  strength  of 
one  title  or  the  weakness  of  the  other.  The  plaintiffs  had  a  right 
which  could  only  be  enforced  by  an  action.  The  law  maker  had  the 
power  to  fix  a  reasonable  time  within  which  such  action  should  be 
brought,  under  penalty  of  its  being  thereafter  barred  by  prescription. 
That  power  has  been  exercised,  and  when  the  time  fixed  has  expired 
the  courts  are  bound  to  enforce  the  limitation,  and  to  deny  the  action. 

Under  the  authorities  which  we  have  quoted,  tlie  foregoing  eoucln- 
sion  seems  sufficiently  clear. 

In  the  case  of  Lague  vs.  Boagni,  32  Ann.  912,  we  refused  to  apply 
this  prescription  to  the  particular  case  therein  mentioned,  which  was 
one  where  the  property  of  Lague  had  been  assessed  in  the  name 
of  Nunez,  where  Lague's  title  was  spi-ead  on  the  public  records  of 
the  parish,  and  where  the  purchasers  were  shown  to  have  known  of 
these  defects.  No  such  radical  defect  exist  in  the  assessment  in  the 
instant  case.  The  property  had  belonged  to  H.  L.  liunley,  a  non- 
resident of  the  parish,  and  the  parish  records  exhibited  no  translation 
of  his  title.  The  assessment  was  made  in  the  name  of  H.  L.  Handley, 
which  variance  is  cured  by  the  principle  of  idem,  sonans,  as  being  a 
mistake  not  liable  to  mislead.  Burroughs  Tax.  p.  203  ;  37  N.  H.  307  ; 
39  Barb.  479 }  40  N.  J.  Law  269 ;  Desty  on  Tax.  613. 

Moreover,  it  does  not  appear,  in  the  case  of  Lague  vs.  Boagni,  that 
the  purchaser  had  actual  and  open  possession  for  the  requisite  period. 
When  such  possession  is  shown,  it  puts  the  original  owner  under  no- 
tice of  the  necessity  of  bringing  his  action,  and  if  he  fail  to  bring  it 
within  the  time  prescribed,  the  bar  of  the  statue  applies. 
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We  are  also  referred  to  the  case  of  Person  vh.  O'Neal,  32  Ann.  287, 
when*  the  Court  said,  in  comiueuting  on  this  statute :  '*  Whatever 
defects  in  a  tax- sale  may  be  cured  by  the  lapse  of  three  years,  the 
want  of  personal  notice  to  ttie  owner,  or  his  agent  or  curator,  cannot 
be,  because  such  notice  is  a  condition  precedent  to  the  seizure,  with- 
out which  there  could  be  no  sale."  We  are  compelled  to  overmle  this 
decision. 

It  is  in  direct  conflict  with  a  former  decision,  which  held  that  even 
under  Art.  3543  C.  C,  want  of  such  notice  was  a  relative  nullity  cnre<l 
by  the  lapse  of  five  years.  Allen  vk.  Couret,  24  Ann.  24 ;  Mulholland 
vs.  Scott,  33  Ann.  1045. 

It  is  a  mistake  to  treat  this  statute  as  one  intended  to  cure  defects  in 
tax  titles.  It  is  a  statute  of  prescription,  barring  an  action,  regardless 
of  the  merits  or  demerits  of  either  title. 

We  are  sensible  that  this  Court  has  hitherto  exhibited  hesitation  in 
applying  these  statutes  of  prescription  in  favor  of  tax  titles  according 
to  the  trenchant  principles  by  which  they  should  be  governed;  but  it 
is  time  that  such  hesitation  should  cease,  and  that  the  clearly  expressed 
legislative  will,  in  the  exercise  of  undoubted  legislative  power,  should 
be  firmly  enforced  by  the  courts. 

We  are,  therefore,  bound  to  hold  that,  as  applied  to  the  facts  of  this 
case,  the  prescription  of  throe  years  bars  the  plaintiffs'  action  for  the 
land  covered  by  the  t-ax  title. 

III. 

It  only  remains  to  adjust  the  claims  of  the  parties  for  rents  and  im- 
provements in  reference  to  the  tracts  of  land  held  by  defendants,  Geo. 
T.  Wilson  and  Mrs.  Margaret  Wilson,  and  which  are  awarded  to  the 
plaintifi'. 

The  former  opinion  of  this  Court  (38  Ann.  213)  held  that  these  de- 
fendants were  possessors  in  good  faith.  Hence  it  follows:  1st,  that 
they  are  not  responsible  for  the  revenues  except  from  the  date  of  the 
institution  of  the  suit;  and  2d,  that  they  are  -entitled  to  recover  the 
amount  expended  for  their  improvements,  or  a  sum  equal  to  the  en- 
hanced value  of  the  soil  resulting  therefrom.     C.  C.  art.  508. 

These  defendants  have  called  their  author,  John  Burton,  in  warranty, 
and  have  prayed  for  judgment  condemning  him  as  warrantor  with  a 
reservation  of  their  right  to  claim  from  him  the  purchase  price  with 
damages  in  a  separat-e  action. 

Burton  has  appeared  and  admitted  his  obligations  as  warrantor,  and, 
in  case  of  judgment  evicting  his  vendees,  has  asked  judgment  against 
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plaintiffs  for  the  value  of  improvements  pnt  on  t)ie  land  by  him  or  for 
the  enhanced  value  of  the  soil. 

These  questions  have  never  been  passed  on  by  the  lower  court,  and 
we  do  not  find  the  evidence  in  such  shape  as  to  enable  us  satisfactorily 
to  dispose  of  them.  We  sliall,  therefore,  remand  the  case  as  to  these 
questions. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  there  be  judg- 
ment in  favor  of  defendants,  Mrs.  Leonard  Edgecombe  and  Diedrich 
Wischhusen,  maintaining  their  plea  of  prescription  and  rejecting  plain- 
tiffs' demand  as  against  them  witl)  costs  in  both  courts. 

That  tliere  be  judgment  in  favor  of  plaintiffs  and  against  the  de- 
fendants, George  T.  Wilson  and  Mrs.  Margaret  Wilson,  declaring  the 
said  plaintiffs  to  be  the  true  and  lawful  owners  of  the  property  referred 
to  in  the  petition  and  more  fully  described  in  the  separate  answers  of 
said  defendants  and  condemning  said  defendants,  respectively,  to  de- 
liver up  the  lands  so  held  by  them  into  the  possession  of  said  plain- 
tiffs ;  that  the  right  of  plaintiffs  to  recover  the  revenues  of  said  prop- 
erties from  the  date  of  institution  of  this  suit  be  recognized,  with  the 
condlative  right  of  said  defendants  to  recover  from  plaintiffs  the 
amount  expended  by  them  in  improvements  as  the  enhanced  value  of 
the  soil  resulting  therefrom;  that  there  be  judgment  in  favor  of  de- 
fendants and  against  John  Burton,  recognizing  his  liability  to  them  as 
warrantor  of  their  respective  titles,  and  reserving  their  right  to  sue 
him  in  a  separate  action  for  reimbursement  of  the  price  and  for  dam- 
ages ;  that  his  right  to  recover  from  plaintiffs  the  amount  expended  by 
him  or  his  author  for  improvements  or  the  enhanced  value  of  the  soil 
lesulting  therefrom  be  recognized }  that  the  case  be  remanded  to  the 
lower  court  for  further  proceedings  in  order  to  settle  the  amounts  due 
on  account  of  rents  and  improvements  between  the  respective  parties; 
and  that  the  execution  of  the  decree  placing  plaintiffs  in  pos.session 
of  the  land  in  controversy  be  stayed  until  after  final  judgment  settling 
the  said  questions  of  rents  and  improvements ;  that  defendants,  George 
T.  Wilson  and  Mrs.  Margaret  Wilson,  pay  half  the  costs  of  che  lower 
court  and  of  tliiH  appeal^  and  that  the  other  half  be  paid  by  plaintiffs. 


1-39  411 

No.  9602.  JL"?* 
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Louis  Bartoli  vs.  Viroinie  HrouENARD,  his  wipe.  49  9'0 

I  89    411| 
Tbe  statement,  contained  in  the  oi-der  of  appeal,  that  there  in  not  nafiioient  time  to  prepare    1  g^  18791 


the  record  by  the  next  regular  retorn  day  for  appeals  from  the  court  a  qua,  even  if  aug-  i  '  ^^A 
geated  by  appellant's  counsel,  must  be  held  as  adopted  by,  and  as  emanating  from,  the  |fi20  27r 
trial  Judge. 
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Ueuce,  the  Coni't-  will  not  connider  fx  parU  oertiflctttea,  or  affidnvits,  or  other  evidence  out- 
aide  of  the  record,  toachin);:  the  alleged  error  of  snch  a  statement. 

Under  Section  4  of  Act  45  of  1870,  £xtra  Seaaion,  the  trial  jndge  has  the  legal  diftcretion  to 
fix  a  different  return  day  if  time  is  required  to  prepare  the  record  for  appeal  and  the 
Supreme  Court  will  not  presume  that  he  has  abused  of  the  discretion  vested  in  him  by 
law. 

There  can  he  bo  reckoning  between  the  spouses  inter  sete  as  to  the  qimntum  of  Utbor 
bestowed,  or  capital  by  either  withdrawn,  during  the  existence  of  the  community. 

The  distinct  interest  of  the  wife  attaches  at  the  dissolution  of  the  marriage ;  bat  neithor 
spouse  can  sue  for  half  the  price  of  any  specific  thing  acquired  daring  the  marriaire, 
when  the  liquidation  of  the  community  does  not  show  any  gaina  to  be  divided. 

The  value  of  improvements  and  ameliorations  made^  upon  separate  property  of  either 
spouse,  during  the  marriage,  is  at  the  expense  of  the  community,  only  when  it  is  not  due 
to  the  ordinary  course  of  things,  to  the  rise  in  the  value  of  property,  or  the  chances  of 
trade. 

APPEAL  from  the  Twenty -fourth  District  Court,  Parieli  of  Plaque- 
niineR.     TAvaudais.  J. 


F,  C,  Ziicharie  and  F,  Michiimrd  for  Plaintiff  and  Appellant: 

Revenaes  of  paraphernal  property  of  either  spouse,  during  marriage,  form  part  of  the 

community,  when  the  husband  has  hail  the  administration  of  the  same.     R.  C.  C.  938«. 

2402,  2406 ;  16  L.  1 ;  17  L.  296 ;  19  L.  574 ;  3  Ann.  611 ;  4  Ann.  243 ;  6  Ann.  634. 

The  wife  and  her  heirs  and  assigns  have  the  privilege  of  exonerating  theraaelvea  from 

the  debts  contracted  daring  the  ntarriage.  by  renouncing  the  partnership  or  commouity 

of  gains.     R.  C.  C.  2410. 

The  wife  who  renounces  loses  every  sort  of  right  to  the  efi^eot-s  ef  the  partnership  or 

community  of  gains.    R.  C.  0.  24L1 . 

The  wife  separated  from  bed  and  board,  who  has  not,  within  the  delays  above  fixed  to 

begin  from  the  separation  fiuallv  pronounced,  accepted  the  community,  is  supposed  to 

have  renounced  the  same;  unless,  being  still  within  the  torm,  she  has  obtained  a  pro 

longation  from  the  Judge,  after  the  hnsband  was  heard,  or  after  he  was  duly  snmmoned. 

R.  C.  U.  2420. 

She  ought  also  to  make  her  renunciation  within  the  same  delays  which  are  allowed  the 

beneficiary  heirs  within  which  to  explain  his  iutentiouH.     R.  C.  C.  2414  ;  12  Ann.  76;  15 

Ann.  416. 

Under  R.  C.  C.  art.  1032.  the  duty  is  imposed  upon  the  beneficiary  heir  of  having  an 

inventory  ot  the  succession  made.     Under  Art.  10!i(l,  R.  O.  C,  he  is  given  thirty  days 

within  which  to  deliberate  wliether  he  will  accept  or  reje<;i  the  niicoession.     12  Ann.  76  ; 

ir)  Ann.  41G. 

E,  Howard  MvCaleh  for  Defendant  and  Appellee: 

Where  the  witness  is  neither  dead  nor  absent,  but  shown  to  be  prejient  in  the  parish  at 
the  time  of  the  trial,  and  his  attendance  coald  have  been  compelled  by  an  attachment, 
testimony  taken  in  a  foniier  Huit  between  the  same  partitas  Ih  net  admissible,  if  objected 
to.     6N.S.  351;  5L.364. 

The  renunciation  of  the  community  is  presumed  from  the  mere  silence  of  the  wife  sep- 
arated by  Judgment  a  Vienna  et  thoro  during  the  time  prescribed  by  law.  11  Ann.  70 ;  12 
Ann.  76;  15  Ann.41G. 

The  separate  property  of  the  wife,  not  shown  to  have  been  Increased  or  improved  daring 
the  marriage,  by  the  common  labor  and  expense,  cannot  be  held  liable  to  the  husband 
especially  whei'e  the  increase,  if  any.  is  attributable  to  the  ordinary  course  of  things. 
R.C.  C.  3408. 
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One-half  of  the  enhanced  value  of  the  wife's  separate  property,  at  the  dissolntion  of  the 
marriage,  canned  by  improvements  made  thereon  by  the  oommnnity,  mast  be  accounted 
for  by  her  on  final  settlement.  4  R.  278 ;  6  R.  508 :  10  R.  37:).  The  compensation  due  the 
comm unity  is  regulated  by  the  value  of  the  improvements  at  the  time  of  the  dissolution 
of  the  marriage.  8  R.  182 ;  13  R.  389,  :)90 ;  3  Ann.  30.  Hei«  no  improvements  were  made 
on  the  wife's  property  during  marriage,  consequently  she  owed  nothing  at  it^  dissolu- 
tion. 

The  increase  in  the  annual  sales  of  the  oi-ange  crops,  due  to  the  fertility  of  the  soil  and 
not  proven  to  have  been  the  result  of  the  common  labor  of  the  spouses,  creates  no  liabil- 
ity on  the  part  of  the  wife  or  her  separate  estate.     10  Ann.  358 . 

There  is  a  striking  analogy  recognized  by  law  between  the  relations  of  the  usufructuary 
and  the  owner  and  the  community  to  the  wife  as  regards  her  paraphernal  property.  (H 
Ann.  636;  10  R.  46 

The  oommnnity  cannot  recover  for  ordinary  repairs  made,  nor  for  taxes  paid  upon  the 
wife's  property.  For  such  expenditures  the  usufruotnary,  and  not  the  owner,  is  liable. 
R.  C.  C.  571-578.  The  wife  cannot  be  held  for  the  ftmits  of  her  paraphernal  property 
administered  by  her  husband  and  consumed  during  the  existence  of  the  community. 


On  Motion   to  Dismiss 

The  opiuioo  of  the  Court  was  delivered  by 

Pocut,  J.  The  ground  of  tlie  motion  18  error  in  the  return  day, 
imputable  to  appellant. 

The  order  of  appeal  bears  date  October  16,  1885,  and  the  appeal  is 
made  returnable  on  the  first  Monday  of  December  following;  to  the 
order  is  added  the  statement,  ^'there  not  being  time  to  prepare  the 
transcript  for  the  next  ensuing  terra." 

Tt  is  con  tended  ,^and  it  is  not  denied,  that  the  return  day  was  sug- 
gest^d  by  appellant^s  counsel.  The  question  is  therefore  the  alleged 
error  of  the  return  day. 

The  law  of  the  case  is  Act  No.  45  of  the  Legislature,  approved  March 
16,  1870. 

Under  its  first  nection,  appeals  from  the  parish  of  Plaquemines  are 
retnrnable  to  this  Court  at  New  Orleans  on  the  first  and  third  Mondays 
of  each  month  of  the  session  here. 

This  appeal  should  therefore  have  been  made  returnable  on  the  first 
Monday  of  November,  1885,  unless  the  judge  had  the  legal  discretion 
or  autliority  to  select  a  different  day. 

Section  47  of  the  act  provides  in  substance :  That  in  all  cases  of  ap< 
peal,  the  judge  of  the  court  from  which  it  is  taken  shall  make  the 
appeal  returnable  to  the  Supreme  Court  at  the  next  return  day  for 
appeals  from  the  parish,  if  there  shall  be  time  enough  after  granting  it 
t4)  give  the  notice  required  by  law  and  to  prepare  the  record;  if  not, 
then  he  shall  fix  the  return  day  for  some  day  within  the  next  term  after 
the  appeal  is  granted. 

In  this  case  the  order  contains  the  information  that  the  record  could 
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not  be  piepared  in  time  for  the  ensuiD)e;  term.  But  appellee  coutends 
that  tlie  Btatemeut'  is  erroneous,  and  in  support  of  the  contention  her 
counsel  presents  two  certificates  to  which  he  directs  our  attention. 

In  granting  the  order  as  framed  by  appellant's  counsel,  the  judge 
must  in  law  be  held  to  have  adopted  the  statement  for  the  necessity  of 
a  change  of  the  regular  return  day,  as  well  as  his  suggestion  of  the 
i-eturn  day  itself.  Hence,  this  Court  is  authorized  to  conclude  and  it 
must  therefore  hold,  that  in  the  opinion  of  the  judge  a  quo  there  w&s 
not  sufficient  time  to  prepare  the  record  by  the  next  regular  return 
day. 

That  statement  i^  part  of  the  record,  the  size  of  the  transcript  cor- 
roliorates  its  truth,  and  we  find  nothing  in  the  record  to  contradict  it. 

We  cannot  and  we  shall  certainly  not  go  out  of  the  record  for  evi- 
dence to  contradict  that  which  appears  in  the  record.  Hence,  we  must 
decline  to  consider  either  the  certificates  annexed  by  appellee  or  the 
counter  affidavit  filed  by  appellaut^s  counsel.  Woot.en  vs.  LeBlanc,  32 
Ann.  695. 

We  cannot  presume  that  the  judge  in  allowing  the  statement  to 
l>e  of  record,  that  more  time  was  necessary  to  prepare  the  transcript, 
meant  to  say  otherwise,  or  erred  in  the  statement  which,  under  the 
effect  of  his  ruling,  became  his  own. 

It  is  not  even  intimated  that  any  attempt  was  made  to  deceive  him, 
or  to  obtain  any  undue  advantage  over  the  appellee.  The  appeal 
taken  is  devolutive,  and  it  could  have  been  brought  up  by  petition  at 
any  time  within  the  year. 

We  have  considered  the  cases  relied  on  by  appellee;  they  are  not 
applicable  to  the  restricted  issue  involved  in  this  motion. 

In  those  cases  the  motion  hinged  upon  a  motion  day  absolutely  erro- 
neous under  the  law,  in  which  the  judge  transgressed  the  law  at  the 
suggestion  of  appellant,  whereas  in  the  instant  case  the  inquiry  is  di- 
rected to  the  exercise  of  legal  discretion  by  the  judge  of  the  court 
whence  the  appeal  was  taken.^  Wooten  vs.  LeBlanc,  32  Ann.  692; 
State  ex  rel.  Lee  vs.  Jumel,  35  Ann.  980. 

In  the  present  order  the  judge  has  acted  within  the  l>ounds  of  the 
legal  discretion  vested  in  him,  and  the  appeal  must  be  sustained. 

The  motion  to  dismiss  this  appeal  is  therefore  overruled,  with  costs. 

On  the  Merits. 
Watkins,  J.     At  tiie  suit  of  the   defendant  a  judgment  was  ren- 
dered, decreeing  a  separation  from  bed  and  board,  and  a  separation  of 
property,  and  dissohitiou  of  the  community   theretofore  existing  be- 
tween herself  and  plaintiff. 
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TIio  plain tiif  brings  this  suit  for  a  settlement  of  the  couim unity 
between  himself  and  wife,  "from  tlie  date  of  their  marriage,  on  the 
3d  of  February,  1873,  to  the  date  of  the  judgment,  April  25,  1885/' 

He  alleges  that  defendant  has  tacitly  renounced  all  her  rights  in  the 
community  having  failed  to  signify  her  acceptance  of  it  within  the 
time  prescribed  by  law,  and  hence  he  is  owner  of  the  entire  commu- 
nity property  in  his  own  individual  right. 

He  claims  that  the  reveinten  and  a'ops  of  defendant's  paraphernal 
property,  during  the  exist^iuce  of  the  community,  amounted  to  $17,100  ; 
and  that  he  advanced  about  $1000  for  the  benefit  of  defendant's  sepa- 
rate projierty. 

He  claims  further  that  the  commuuity  owns  a  stock  of  goods,  kept 
in  a  store  on  defendant's  property,  worth  $600,  with  some  outstand- 
ings, of  small  value. 

He  claims  further  that  he  *'  has  placed  repairs  on  said  store  to  the 
amount  of  $80,  out  of  his  separate  means ;  and  upon  the  defendant's 
separate  property,  through  his  own  kUtor,  material,  bills  paid,  improve- 
ments in  the  way  of  ditches,  fences,  (mltivekHon  and  other  works,  and  re- 
pairs, to  the  amount  of  $7000. 

He  }>rays  judgment  against  defendant  for  the  $18,330,  and  that  he 
l»e  decreed  the  owner  of  all  the  community  property. 

There  was  judgment  for  the  defendant  in  the  coui*t  below,  and 
plaintiff  has  appealed. 

I. 

The  salient  facts  are  these  : 

When  defendant  married  the  plaintiff  she  was  Widow  Virginia 
Rogas,  and  as  such,  the  owner,  in  her  own  right,  of  one-half  of  the 
communit}^  theretofore  existing  between  herself  and  Felix  Rogas ;  and 
the  half  inherited  by  the  children  of  the  marriage  was  adjudicated  to 
her,  upon  an  order  of  court,  on  July  30,  1874,  thereby  investing  her 
with  full  and  complete  title. 

The  property  consisted  of  two  piecos  of  improved  real  estate,  situ- 
ated in  parish  of  Plaquemines,  valued  at  $10,000,  and  movable  effects 
valued  at  $4,725  82.  There  were,  also,  two  pieces  of  property  in  New 
Orleans  valued  at  $12,500. 

The  value  of  the  entiie  amount  of  her  separate  estate  aggregated 
$27,275  82. 

Atthe  time  of  the  marriage,  the  plaintiff  was  possessed  of  no  means 
or  property  of  any  kind. 

Thr  defendant  was  the  mother  of  four  children  by  her  former  mar- 
riage, two  of  them  minors. 
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After  the  marriage  with  plaintiff^  she  settled  with  her  children  by 
making  sales  of  her  separate  estate. 

The  whole  of  the  defendant's  separate  property  passed  under  her 
husband's  administration,  and  the  fruits  and  revenues  thereof  fell  into 
the  new  commanity. 

Defendant  does  not  deny  that  slie  has  renounced  and  abandoned  the 
community;  and  avers  that  she  owes  the  plaintiff  nothing;  and  that 
her  separate  property  has  been  in  no  way  benefited,  or  improved  by 
the  community,  or  its  value  enhanced. 

At  the  dissolution  of  the  community,  by  the  judgment,  there  was 
no  community  property  on  hand,  except  the  c/atw#  enumerated  against 
defendant,  as  assets. 

A  quantity'  of  testimony  was  introduced  in  the  court  below,  for  the 
purpose  of  proving  that  the  plaintiff  was  a  sober,  industrious,  hard- 
working man  ;  and  that  the  value  of  the  orange  crops  produced  an- 
unally,  on  defendant's  separate  property,  had  greatly  increased,  under 
his  management,  and  were  sold  for  more  money  than  theretofore. 

But  the  fruits  of  the  paraphernal  property  were  not  in  esse  at  the 

dissolution  of  the  community.     They  had  been  used  and  consumed  dur- 

ing  the  husband's  administration,  and,  presumably,  for  the  account  of 

the  community.    They  were  absolut<ely  at  the  plaintiff's  disposal.     R. 

C.  C.  2404. 

11. 

The  matrimonial  community  is  not  a  partnership.  R.  C.  C.  2807  ; 
32  Ann.  792,  Succession  of  Casou. 

Therefore,  there  can  be  had  no  reckoning,  as  between  the  members, 
inter  sese,  as  to  the  quantum  of  labor  bestowed,  or  capital,  by  either 
withdrawn.  The  legal  import  of  the  words  "  community  property  "  is 
a  community  of  property, 

R.  C.  C.  3401  declares  that  the  community  consists  of  "  the  profits  of 
all  the  effects  of  which  the  husband  has  the  administration,  and  en- 
joyment, either  of  right  or  in  fdct,  of  the  produce  of  their  reciprocal 
labor  and  industry  of  both  husband  and  wife,  etc." 

In  the  same  manner,  the  debts  contracted  during  the  marriage  cuter 
into  the  community,  and  must  be  acquitted  out  of  the  common  prop- 
erty.    R.  CO.  2403. 

At  the  dissolution  of  tbe  community,  '*  all  effects  whicli  both  husband 
jind  wife  reciprocally  possess,  are  presumed  common  effects,  or  gains," 
until  the  contrary  is  shown.     R.  C.  C.  2405. 

U  is  provided  by  R.  C.  C.  2406,  that  "the  effects  which  compose  the 
*        ♦        community  of  gains,  arc  divided  into  two  equal  portions  be- 
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f.ween  the  hasband  and  wife,  or  between  the  heirs,  at  the  dissolution  of 
the  marriage ;  and  it  is  tlie  same  witli  respect  to  the  profits  arising 
from  the  effects  which  both  husband  and  wife  brought  reciprocally  in 
marriage,  and  which  have  been  administered  by  the  husband,  or  by 
the  husband  and  wife  conjointly,  although  wfiat  has  thus  been  brought  in 
inarnage^  by  either  the  husband  or  wife,  be  more  considerable  than  what 
has  been  brought  by  the  other,  or  even  although  ane  of  the  tioo  did  not 
bring  anything  at  all. 

When  the  effectn  of  the  community  are  partitioned,  the  husband 
and  wife  are  equally  liable  for  the  debts  contracted  during  the  mar- 
riage.   R.  C.  C.  2409. 

But  the  wife  may  exonerate  herself  from  them  by  renouncing  the 
community.     R.  C.  C.  2410. 

She  thereby  loses  all  right  to  the  community  assets ;  but  she  may 
retake  her  paraphernal  property.     R.  C.  C.  2411. 

The  wife,  separated  from  bed  and  board,  who  has  not  evinced  her 
intention  to  accept  the  community,  within  the  time  allowed  Ut  bene- 
ficiary heirs  for  deliberating,  is  presumed  to  have  renounced  it.  R.  C. 
C.  2414,2420;  12  Ann.  76. 

*'  The  disUnct  interests  of  the  parties  attach  at  the  dissolution  of  the 
marriage,  subject  to  the  right  of  the  wife,  or  her  heirs  to  renounce, 
and  be  exonerated  from  community  debts."  9  La.  583,  German  vs. 
Gay  ;  4  O.  S.  652,  Gale  vs.  Davis. 

"  Although  the  distinct  interests  of  the  wife  or  her  representatives 
att€u:h  at  the  dissolution  of  the  marriage,  subject  to  the  right  to  re- 
nounce, they  can  claim  nothing  until  the  debts  be  paid.  They  cannot 
sue/or  half  the  price  of  any  spedjic  property  acquired  during  the  mar- 
riage, where  the  liquidation  of  the  community  does  not  shmo  any  gains  to 
l>€  divided:'    1  R.  378 ;  7  R.  378;  2  Ann.  30. 

**In  settling  a  community  between  a  surviving  partner  and  the 
lieirs  of  the  deceased,  particular  reference  must  be  had  to  its  affairs  at 
the  dissolution^     16  La.  40,  Thibodeaux  vs.  Thibodeaux. 

"  The  property,  found  at  the  dissolution  of  the  marriage,  constitutes 
the  body  of  acquets  and  gainst'' 

Reduced  to  this  last  analysis,  this  suit  is  for  the  recovery  from  the 
wife  of  one  half  of  the  alleged  profits  of  her  separate  property^  while 
under  tJte  administration  of  th^  plaintiff,  and  which  he  had  the  right  to 
use  at  pleasure,  and  his  alienation  and  enjoyment  thereof  could  not 
have  been  prevented  by  the  wife;  and  the  whole  of  which  have  l>een 
consnmed  by  the  community,  and  n^tf  one  tithe  of  which  is  note  in  exist- 

CMCC. 
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Tlie  effect  of  his  recoYery  would  be  to  entitle  liiin  to  take  fixini  tlie 
\vife'8  separate  property  enough  t-o  reimburse  him,  and  thu8  confiscate 
her  estate. 

If  sncli  an  interpretation  be  placed  upon  the  provisionn  of  the  Code 
in  relation  to  the  community  of  acquets  and  gains,  the  p-iraphernal 
property  of  the  wife  would  be  completely  at  the  mercy  of  the  husbaud. 
By  his  administration  its  fruits  and  revenues  become  subjected  to  his 
absolute  control;  and  the  wife  is  powerless  to  restrain  either  his  tt»e  or 
abuse  of  them. 

But  when  used  and  consumed — according  to  plaintiff's  theory — he  is 
entitled  to  cast  up  all  accounts,  for  the  value  of  his  labor,  material  em- 
ployed, bills  paid,  cost  of  cultivation  of  crops  and  the  value  of  crops 
produced  and  sold  during  the  community,  and  charge  up  to  the  wife^s 
debit  one  half  and  collect  it  out  of  her  sepamte  estate. 

In  our  view  of  the  law,  it  is  subject  to  no  such  construction. 

The  partition  and  settlement  of  the  community  must  be  predicated 
upon  the  condition  of  things  at  the  date  of  iUt  dissolutian.     Whatever 

IHoperty  there  is  remaining  at  that  date,  i*^  subject  to  the  payment  of 
community  debts  and  the  residue  may  l>e  divided  between  the  spouses. 
If  the  debts  exceed  the  value  of  the  property,  or  there  be  a  likelihood 
of  it,  the  wife  may  relieve  herself  from  responsibility  by  making  a 
renunciation.  But,  in  no  event,  can  any  part  of  the  expenses  or  expen- 
ditures  of  the  community  be  charged  against  the  wife's  separate  prop- 
erty. 

To  permit  tliis  to  be  done  would  be  to  vi«»late  a  prohibitory  law. 

^*  The  wife,  whether  separate  in  property  by  control  or  judgment,  or 
not  separated,  cannot  bind  herself  for  her  liusband,  or  ccmjointly  with 
him,  for  debts  contracted  by  him  before  or  during  the  marriage."  K. 
C.  C.  2398. 

The  law  could  contradict  itself  by  denying  the  wife  the  power  to 
bind  herself  for  debts  contracted  by  the  husband,  and  yet  authorize 
the  husband  to  use  and  consume  the  property  of  the  community  and 
charge  her  separate  property,  without  her  consent,  for  its  valtie. 

This  view  of  the  law  dispenses  us  from  the  necessity  of  passing  upon 

l»laintiff's  bill  of  exceptions,  reserved  t<i  the  rejection  by  the  court  of 

the  eviilcnte  of  his  witness,  Antonio  Piaggini,  which  had  been  taken 

on  a  former  trial  and  which  comes  up  with  the  record  annexed  to  the 

bill.     It  would  be  of  no  avail. 

111. 

With  respect  to  the  plaintitf's  claim  for  improvements  plact^d,  during 

the  existence  of  the  community,  U[»on   the  wife's  separate  property, 
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whereby  itB  value  became  enbaDced ;  and  for  debtfl  of  the  wife  paid  by 
the  coniniuuity,  the  proof  18  desultory  and  unsatiBfactory. 

The  Code  provides  that  when  the  separate  property  of  either  spouse 
has  been  increased  or  improved  during  the  marriage,  the  other  shall  be 
entitled  to  one  half  the  value  of  the  increase,  ^'  but  there  shall  be  no 
reward  due  if  it  be  proved  that  the  increase  is  due  only  to  the  ordinary 
course  of  things,  to  the  rise  in  the  value  of  property,  or  the  chances  of 
trade."  R.  C.  C.  2408.  2  Ann.  30,  Depas  vs.  Ruz ;  6  R.  514 ;  4  R.  R.  236 : 
:I3  Ann.  540,  Succession  of  Roth;  38  Ann.  700,  Succession  of  Foreman: 
38  Ann.  728,  Succession  of  Beaux. 

The  evidence  fails  to  estAblish  plaintiff's  demands. 

Judgment  affirmed. 


No.  f)851. 
The  Statk  ,ov  Louisiana  vs.  John  E.  DrFFY. 

Continuance  on  the  fotiund  ot  absence  of  witiieAeee,  who  are  out  of  the  State  and  beyond 

the  process  of  the  Coart,  will  only  be  enforced  in  stronjc  and  clear  oaeea  in  which  three 

elenienta  mngt  concur:    (1)    Materiality  nnd  adiuisidbility  of  the  evidenre:    (2)   dun 

dUigence ;  (3)  affirmative  ghowinfc  that  the  abiieDt  witneefle*  can  and  will  be  produced 

at  the  future  term. 
The  Judge  a  ^tto,  having  exhibited  stroug  reanona.  showing  that  these  reqairemente  have 

not  been  complied  with,  and  having  conclnded  that  the  application  waH  made  for  delay. 

his  mliog  will  not  be  interfered  with. 
The  procet  verbal  of  the  ooroner'8  inqueet  in  admlMible  for  the  rattrioted  pur|M>iie  of  showing 

the  fact  and  cauee  of  death . 
The  Conetitation  authorizing  the  appointment  uf  an  anttistant  coroner,  his  authority  to  hold 

inqueata  i«  recognised,  the  holding  of  such  inqnenU  being  the  main  and  nearly  Hole 

purpoee  for  which  the  office  of  coroner  exists. 
Where  theprooe*  wrtal  is  aigned  by  the  aaeiataut  coroner,  it  will  be  preeumed  that  he  waii 

the  officer  who  held  the  iuqueat,  although  there  hail  lieen  a  failura  to  correct  the  fortual 

recital  that  the  inquoAt  waa  held  before  the  coroner. 
It  appearing  that  no  hurt  to  justice  maulted  to  the  priaoner.  teohnicalitien  will  not  Im 

Mtrained  to  avoid  a  trial  and  nentence. 

PPEAL  from  the  Criminal  District  Court  for  the  parish  of  Orh'jin». 
Baker,  J. 


A 


Jf.  J.  Cunmngham,  Attorney  General,  and   lAonel  Aduvis,  District 
Attorney,  for  the  State,  Appellee. 

Walter  H.  Rogers  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Frnnbr,  J.    The  record  presents  three  bills  of  exrepfioiis  which  we 
will  consider  in  the  folio win^f  order  : 


419 
121     1054 


420  SUPREME  COURT  OF  LOUISIANA. 


State  ▼■.  Duffy. 

Ist.  A  bill  was  taken  to  the  refiaal  of  a  motion  for  continuance, 
baaed  on  the  absence  of  material  witnesses  and  supported  by  aflSdavitn. 
These  affidavits  contain  all  proper  allegations  as  to  diligence  and 
good  faith  on  tlie  part  of  accused  ^  but  they  disclose  that  the  witnesses 
required  are  absent  in  the  State  of  Mississippi,  and  out  of  the  proce-ss 
of  the  Court.  It  further  appears  from  the  statements  of  the  judge 
that,  at  a  former  trial  of  the  case,  the  same  witnesses  had  been 
summoned;  and  that  it  then  appeared  that  all  of  tliem,  except  one, 
were  returned  by  the  sheriff  as  not  found,  or  out  of  the  city,  and  that 
the  one,  who  then  appeared  in  answer  to  the  summons,  was  not,  at 
that  trial,  put  on  the  stand.  No  showing  is  made  in  the  affidavits  of 
any  reasonable  certainty  that,  if  the  case  were  continued,  the  attend- 
ance of  the  witnesses  could  and  would  be  procured.  The  only 
Htatenient  on  the  subject  is  the  following :  ^Hhat  the  witnesses  are 
laboring  men,  and  your  deponent  is  informed  that  they  have  procured 
work  across  the  lake,  in  the  State  of  Mississippi,  which  will  occupy 
theni  some  time,  but  not  more  than  a  month;  that  they  arc  residents 
of  this  city,  which  is  their  home,  and  won't  return  before  the  next 
term  of  court,^'  coupled  with  the  additional  statement  that  'Hhe 
presence  of  said  witnesses  can  be  had  at  the  next  term  of  court.''  It, 
moreover,  appears  on  the  face  of  the  affidavits  that  the  defendant  had 
long  been  aware  of  the  transient  character  of  these  witnesses  and  of 
their  liability  to  be  absent,  for  he  wrote  to  the  District  Attorney  more 
than  a  month  before  requesting  a  trial  on  the  ground  that  ^^his 
witnesS4's  were  laboring  men,  and  wei'e  liable  t<>  take  w<irk  whenever 
oflered  ;"  yet  he  took  no  steps  to  secure  their  attendance,  or  t<»  guard 
against  their  probable  absence.  R.  S.,  1014.  Moreover,  the  affidavits 
make  no  showing  than  the  evidence  expected  would  have  In'en 
admissible.  Four  of  the  witnesses  were  expected  to  prove  previous 
threats  of  the  deceased  against  the  life  of  the  accused ;  and  the  fifth 
was  expected  to  prove  not  only  the  making  of  such  threats,  but  that 
he  communicated  them  to  the  accused. 

Another  element  is  essential  to  make  such  evidence  admissible,  viz: 
proof  of  an  overt  attack  or  hostile  demonstration  by  accused  against 
the  deceased.  ;tt  Ann.  1087;  84  Ann.  1078;  37  Ann.  44:J,  491,  644, 
782,  896. 

The  ntlidavits  make  no  suggestion  of  the  intention  or  ability  to 
tender  such  proof.  The  judge  states  that  the  evidence  taken  on  the 
former  trial  satisfied  him  that  no  such  proof  could  be  made ;  and  it 
further  appears,  from  the  judge's  statement  in  refusing  the  motion  for 
a  new  trinl  on  tlie  same  ground,  that  no  such  foundation  x^as  laid  for 
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the  admissibility  of  the  evidence,  even  had  the  witnesses  been 
present. 

The  authorities  positively,  and  with  great  reason,  discountenance 
continuances  on  the  ground  of  absence  of  witnesses  who  are  not 
within  the  process  of  tlie  court.  As  said  in  one  case :  "If  trials  for 
capital  offenses  could  be  postponed  on  affidavits  of  tliis  sort  very  few 
cases  would  ever  be  tried  at  all,  and  none  at  the  first  court  after  the 
arrest  of  the  offender,  unless  he  were  willing.  •  •  No  compulsory 
process  can  issue  to  obtain  their  testimony.  The  presumption  is  that 
they  would  not  attend  at  another  court,  or  they  would  have  attended 
at  the  trial  when  the  life  of  the  defendant  was  in  jeopardy."  State 
vs.  Files,  3  Brev.  S.  C.  304. 

The  rule  is  that  three  things  must  concur  to  support  such  a 
continuance:  "(1)  That  the  witness  is  really  material  (including,  of 
course,  admissibility  of  his  expected  evidence),  and  ap|>ears  to  the 
court  so  to  be  ;  (2)  that  the  defendant  has  been  guilty  of  no  neglect; 
^3)  that  the  witness  can  be  had  at  the  time  to  which  the  trial  is 
deferred."  King  vs.  D'Eon,  1  Wm.  Bl.  510  ;  Mull's  case,  8  Gratt.  695; 
3  Whart.  Or.  L.  ^  3022,  et  »eq,',  1  Bishop  Cr.  Proc.  ^951  (a) ;  Wharton's 
Or.  P.  &  P.  589. 

The  judge  a  ^rtio  concluded  that  none  of  these  requisites  sufficiently 
appeared  in  the  affidavits  and  facts  of  tliis  case  and  expresses  his  c^n<^ 
viction  that  the  application  was  made  for  delay. 

We  fail  to  discover  any  such  manifest  error  or  injustice  as  would 
alone  authorize  us  to  interfere  with  the  discretion  of  a  trial  judge  in  a 
question  of  continuance.     36  Ann.  86,  853;  37  Ann.  129,  787. 

2d.  A  bill  was  reserved  t^  the  overruling  of  the  objections  of  de- 
fendant to  the  admissibility  of  the  proces-verbal  of  the  coroner's  in- 
quest to  pi*ove  the  fact  and  cause  of  tJie  death  of  deceased.  The  ob- 
jections are  of  two  classes,  viz :  First,  general,  to  the  admissibility  of 
the  coroner's  inquest  at  all,  under  any  circumstances  or  for  any  pur- 
pose; second,  special,  to  the  admissibility  of  this  particular  proces- 
verbal  on  the  grounds  of  its  irregularity  and  defectiveness. 

So  far  as  the  general  objections  are  concerned,  we  consider  them  pre- 
cluded by  the  jurisprudence  of  the  State. 

In  Parker's  case,  the  same  general  objections  were  considered,  and 
it  very  delil>erately  ruled  that  the  proces-verbal  of  the  coroner^ s  inquest 
was  admissible  for  the  restricted  purpose  of  establishing  the  fact  and 
cause  of  the  death. 

It  was  then  contended  that  the  existence  of  a  special  statute  author- 
izing the  introduction  of  the  inquest  as  evidence  before  the  grand  jury. 
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Conceding  that,  under  the  effect  of  that  decigion,  she  is  precluded 
fiom  making  the  claim  as  widow  in  community,  the  admioigtratrix 
argues  that  she  herein  represents  the  creditors  of  the  community, 
which  she  holds  out  as  insolvent.  Hence,  she  urges  that  her  charge  is 
predicated  on  the  facts  and  circumstances  which  characterized  the 
case  of  Mercier  vs.  Canonge,  12  Robinson,  394. 

In  order  to  claim  shelter  under  the  principles  of  that  decision,  the 
administratrix  would  be  required  to  make  proof  of  the  following  facts  *. 

That  the  community  between  Applegate,  the  deceased,  and  his  first 
wife  was  insolvent ;  that  lie  had  no  otiier  property  ;  that  the  income  of 
his  minor  children,  out  of  their  separate  estate,  was  about  sufficient  to 
me«t  the  cost  of  their  maintenance  and  education,  and  that  the  cred- 
itors, whose  rights  she  has  undertaken  to  champion,  were  creditors  at 
the  date  of  the  dissolution  of  the  tirst  community,  or  at  least  during 
the  years  for  which  she  proposes  to  charge  the  minors  for  their  main- 
tenance and  education. 

These  are  substantially  the  facts  and  circumstances  which  make  up 
the  groundwork  of  the  decision  which  she  invokes  in  support  of  her 
contention,  and  in  which  the  tutor  was  requii-ed  to  charge  the  expenses 
(»t'  his  minor  children  to  the  revenues  derived  from  their  separate  estate, 
in  order  to  subject  the  revenues  of  the  insolvent  community  to  the 
action  of  its  creditors.  Only  one  of  those  features  is  disclosed  by  the 
record  in  this  case,  and  that  is  an  income  out  of  the  minors*  separate 
property  about  sufficient  to  maintain  and  educate  them.  In  every 
other  feature  the  two  cases  are  essentially  different. 

As  we  have  already  stated,  the  record  in  this  case  contains  over- 
whelming evidence  of  the  absolute  solvency  of  the  first  community, 
and  that  none  of  the  creditors  of  the  second  community  were  creditors 
of  the  first  community  which  was  dissolved  by  the  death  of  the  first 
wife  in  June,  1874. 

It  appears  from  the  account  that  the  rights  of  the  creditors  whose 
claims  may  be  in  conflict  with  the  alleged  lights  of  tlie  minors  of  the 
first  marriage,  are  evidenced  by  accounts  current  in  the  course  of  trad<» 
witli  the  deceased,  immediately  preceding  his  death,  while  he  was 
actively  carrying  on  his  business  of  plumber  and  gas-fitter. 

And  it  also  appenrs  that  at  the  very  moment  of  his  death,  Applegate 
was  thoroughly  solvent  and  in  excellent  commercial  condition,  even  in 
view  of  the  allowance  made  by  the  district  judge  in  favor  of  his  said 
minor  children. 

The  inventory  of  the  second  e4immunity  shows  assets  amounting  to 
.*:U,281 .86,  and  debts,  privileged  and  oidinary,  in  the  sum  of  $20,- 
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250.32.  Tlirongh  the  allowance  made  in  favor  of  the  minors  the  debts 
are  increased  by  $12,666.78,  and  otherwise  reduced  by  $2000. 

It  may  be,  as  suggested  by  the  administratrix,  that  on  the  final  set- 
tlement of  the  saccession  and  community,  the  amount  of  assets  realized 
may  not  be  exactly  sufficient  to  extinguish  the  entire  indebtedness  of 
the  commupity.  But  this  result,  which  is  not  yet  determined,  because 
the  assets  have  not  as  yet  all  been  reduced  to  cash,  will  be  solely 
atti-ibntable  to  the  inevitable  shrinkage  in  the  value  of  a  large  stock 
of  goods,  when  sold  at  auction,  and  the  customary  losses  in  the  collec- 
tion of  bills  receivable  due  to  a  commercial  house,  whose  going  business 
is  suddenly  checked  by  the  death  of  the  head  of  the  house. 

The  test  of  the  solvency  of  such  a  concern  is  to  be  found  in  its  con- 
dition as  shown  by  the  inventory  of  the  property  made  at  or  about  the 
time  that  the  house  ends  its  career  with  the  death  of  the  owner.  Thus 
tested,  the  community  is  shown  to  be  solvent. 

Our  study  of  the  case  has  led  us  to  the  conclusion  that  it  must  be 
governed  by  the  decision  in  the  Succession  of  Boyer,  36  Ann.  506,  and 
that  the  district  Judge  has  correctly  decided  the  issue  which  lias  been 
submitted  to  our  review. 


Judgment  affirmed. 


No.  9789. 
R.  R.  Barrow   et  al.  vs.  Mrs.  M.  Wilson  et  al. 

Emanoipation  by  maniage  doea  n*t  terminate  the  saspensioii  of  prescriptioo  as  to  ininoi-R, 

which  contiiinee  ontil  the  actaal  mivioriiy  of  such  minor.    Plea  of  preflcriptiou  of  ten 

jears  overmled . 
As  to  the  property  pnrchased  at  tax  sale,  the  prescription  of  three  years  is  pleaded  under 

section  5  of  Act  105  of  1874,  which  decUree :    ''Any  action  to  invalidate  the  titles  to  any 

property  purchased  at  tax  sale  under  and  by  viitue  of  any  law  of  this  State,  shall  be 

prescribed  by  the  lapse  of  three  years  from  the  date  of  such  sale.  '* 
This  statute  has  never  been  repealed.    Being  a  statute  of  prescription  it  is  legitimately 

retrospective,  and  operates  on  tax  nalcH  made  prior  to  it«  passage,  at  least  from  the  date 

of  the  law . 
Section  62  of  Act  4S  of  1861.  under  which  this  sale  vnxa  made,  providing  for  obtaining  an 

Aaditor's  deed  of  sale,  does  not  impair  the  ettectiveneas  of  the  tax  collector's  deed  an 

a  title. 
The  section  5  of  the  Act  105  of  1874  is  distinctly  a  prescription  of  an  action.    It  does  not 

purport  to  cure  defects  in  titles;  nor  does  it  concern  itself  with  Ihe  rights  of  parties. 

It  simply  says,  whatever  be  the  rights,  they  must  be  asserted  within  three  years  or  else 

the  action  is  barred.  ' 

The  power  of  the  legislature  to  pans  hucIi  Uwh  im  undisputed  and  the  courtn  are  bound  to 

enforce  them. 
In  this  case,  defendants  have  a  title  derived  from  a  tax  sale  made  under  a  law  of  the  SUte, 

under  which  they  have  held  open,  public  and  notorious  possession  for  thirteen  years 
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Tlie  effect  of  his  recoYery  would  be  to  entitle  him  to  take  from  the 
wife's  separate  property  enough  to  reimburse  him,und  thus  confiscate 
Iter  estate. 

If  such  an  interpretation  be  placed  upon  the  provisions  of  the  Code 
in  relation  to  the  community  of  acquets  and  gains,  the  piraphemal 
property  of  the  wife  would  be  completely  at  the  mercy  of  the  husband. 
By  his  administration  its  fruits  and  revenues  become  subjected  to  his 
absolute  control;  and  the  wife  is  powerless  to  restrain  either  his  use  or 
abuse  of  them. 

But  when  used  and  consumed— according  to  plaintiff's  theory— he  is 
entitled  to  cast  up  all  accounts,  for  the  value  of  his  labor,  material  em- 
ployed, bills  paid,  cost  of  cultivation  of  crops  and  the  value  of  crops 
jiroduced  and  sold  during  the  community,  and  charge  up  to  the  wife's 
debit  one  half  and  collect  it  out  of  her  sepai-ate  estate. 

In  our  view  of  the  law,  it  is  subject  to  no  such  construction. 

The  partition  and  settlement  of  the  community  must  be  predicated 
upon  the  condition  of  things  at  the  date  of  its  dissolution.     Whatever 

inoperty  there  is  remaining  at  that  date,  is  subject  to  the  payment  of 
community  debts  and  the  residue  ma^'  be  divided  between  the  spouses. 
If  the  debts  exceed  the  value  of  the  property',  or  there  be  a  likelihood 
of  it,  the  wife  may  relieve  herself  from  responsibility  by  making  a 
renunciation.  But,  in  no  event,  can  any  part  of  the  expenses  or  expen- 
ditures of  the  community  be  charged  against  the  wife's  separate  prop- 
erty. 

To  penuit  this  to  he  done  would  be  to  violate'  a  prohibitory  law. 

*•  The  wife,  whether  separate  in  property  by  control  or  judgment,  or 
not  separated,  cannot  bind  herself  for  her  husband,  or  conjointly  with 
him,  for  debts  contracted  by  him  before  or  during  the  marriage."  R. 
C.  C.  2398. 

The  law  could  contradict  itself  by  denying  the  wife  the  power  to 
bind  herself  for  debts  contracted  by  the  husband,  and  yet  authorize 
the  husband  to  use  and  consume  the  property  of  the  community  and 
charge  her  separate  property,  without  her  consent,  for  its  value. 

This  view  of  the  law  dispenses  us  from  the  necessity  of  passing  upon 

])hiintiff's  bill  of  exceptions,  reserved  to  the  rejection  by  the  court  of 

the  evitlence  of  his  witness,  Antonio  Fiaggini,  which  had  been  taken 

on  a  former  trial  aud  which  comes  up  with  the  record  annexed  to  the 

bill.     It  would  be  of  no  avail. 

Ml. 

With  respect  to  the  plaintiff's  claim  for  improvements  placed,  during 

the  existence  of  the  community,  upon   the  wife's  separate  property, 
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whei*eby  itB  value  became  enhanced;  and  for  debts  of  tlie  wife  paid  by 
the  community,  the  proof  is  desultory  and  unsatisfactory. 

The  Code  provides  that  when  the  separate  property  of  either  spouse 
has  been  tnereeised  or  improt^ed  during  the  marriage,  the  other  shall  be 
entitled  to  one  half  the  value  of  the  increase,  ^*  hut  there  shall  be  no 
reward  due  if  it  be  proved  that  the  increase  is  due  only  to  the  ordinary 
course  of  things,  to  the  rise  in  the  value  of  property,  or  the  chances  of 
trade."  R.  C.  C.  2408.  2  Ann.  30,  Depas  vs.  Ruz ;  6  R.  514 ;  4  R.  R.  236 ; 
:^  Ann.  540,  Succession  of  Roth ;  38  Ann.  700,  Succession  of  Foreman : 
38  Ann.  728,  Succession  of  Beaux. 

The  evidence  fails  to  establish  platntiif' s  deniunds. 

Judgment  affirmed. 


No.  9851. 
The  State  .ok  Louisiana  vs.  John  E.  Duffy. 

Continuance  on  the  ground  ot  absence  of  witiienaea.  wbo  are  out  of  the  State  and  b«yond 

ihe  proceas  of  the  Conrt,  will  only  be  enforced  in  strong  and  clear  oaeea  in  which  three 

eleroenta  must  concur:    (1)    Materiality  nnd  admlRHibility  of  the  evidence:    (2)   due 

diligence ;  (3)  affirmative  showinfc  that  the  absent  witnessea  can  and  will  be  produced 

at  the  future  term. 
The  judge  a  quo,  having  exhibited  strong  ruaaona,  showing  that  these  requireuieuts  have 

not  been  complied  with,  and  having  cnuclnded  that  the  application  was  made  for  delay. 

his  mling  will  not  be  interfered  with. 
The  prooet  verbal  of  the  coroner's  inquest  is  admissible  for  the  rB«trioted  pur|»oae  of  showing 

the  fact  and  oause  of  death . 
The  Constitution  authorizing  the  appointment  of  ao  a^tsiatant  coroner,  his  authority  to  hold 

inquests  is  recognized,  the  holding  of  such  itiqneata  being  the  main  and  nearly  aole 

pnrpoee  for  which  the  office  of  coroner  exista. 
Where  the  praee*  verbtU  is  signed  by  the  assistant  coroner,  it  will  be  presumed  that  he  was 

the  officer  who  held  the  inquest,  although  there  had  been  a  failure  to  correct  the  formal 

recital  that  the  inqueat  was  held  before  the  coroner. 
It  appearing  that  no  hurt  to  justice  resulted  to  the  priaoner.  technicalities  will  not  b<) 

strained  tu  avoid  a  trial  and  sentence. 

APPEAL  from  the  Criminal  DiBtrict  Court  for  the  imrish  of  OrJcjins. 
Baker,  J. 


Af.  J.  Gunnvighanif  Attorney  General,  and  Lionel  Aduvis,  District 
Attorney,  for  the  State,  Appellee. 

Walter  H.  Rogers  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Frnner,  J.    The  record  presents  three  bills  of  exceptions  which  we 
will  consider  in  the  following  order : 


S9    4191 
68  1366 
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1st.    A  bill  was  taken  to  the  refi-sal  of  a  motion  for  continuance, 
based  on  the  absence  of  material  witnesses  and  supported  by  affidavits. 

These  affidavits  contain  all  proper  allegations  as  to  di1ij;;ence  and 
good  faith  on  the  part  of  accused ;  but  they  disclose  tliat  the  witnesses 
required  are  absent  in  the  State  of  Mississippi,  and  out  of  the  process 
of  the  Court.  It  further  appears  from  the  statements  of  the  judge 
that,  at  a  former  trial  of  the  case,  tlie  same  witnesses  had  been 
summoned;  and  that  it  then  appeared  that  all  of  them,  except  one, 
were  returned  by  the  sheriff  as  not  found,  or  out  of  the  city,  and  that 
the  one,  who  then  appeared  in  answer  to  the  summons,  was  not,  at 
that  trial,  put  on  the  stand.  No  showing  is  made  in  the  affidavits  of 
any  reasonable  certainty  that,  if  the  case  were  continued,  the  attend- 
ance of  tlie  witnesses  could  and  would  be  procured.  The  only 
.statement  on  the  subject  is  the  following:  '*that  the  witnesses  are 
labonng  men,  and  your  deponent  is  informed  that  they  have  procured 
work  across  the  lake,  in  the  State  of  Mississippi,  which  will  occupy 
them  some  time,  but  not  more  than  a  mouth;  that  they  are  residents 
of  tliis  city,  which  is  their  home,  and  won't  return  before  the  next 
term  of  court,''  coupled  with  the  additional  statement  that  '4he 
presence  of  said  witnesses  can  be  had  at  the  next  term  of  court.''  It, 
moreover,  appears  on  the  face  of  the  atlidavits  that  the  defendant  had 
long  been  aware  of  the  transient  character  of  these  witnesses  and  of 
their  liability  to  be  absent,  for  he  wrote  to  the  District  Attorney  more 
than  a  month  before  requesting  a  trial  on  the  ground  that  **his 
witnesses  were  laboring  men,  and  were  liable  to  take  work  whenever 
ottered  j"  yet  he  took  no  steps  to  secure  their  attendance,  or  to  guard 
against  their  probable  absence.  R.  S.,  1014.  Moreover,  the  .-iffidavits 
make  no  showing  than  the  evidence  expected  would  have  lK;en 
admissible.  Four  of  the  witnesses  were  exi)ected  to  prove  previous 
threats  of  the  deceased  against  the  life  of  the  accused ;  and  the  fifth 
was  expected  to  prove  not  only  the  making  of  such  threats,  but  that 
he  communicated  them  to  the  accused. 

Another  element  is  essential  to  make  such  evidence  admissible,  viz: 
proof  of*  an  overt  attack  or  hostile  demonstration  by  accused  against 
the  deceased.  ;«  Ann.  10S7 ;  :U  Ann.  1078;  37  Ann.  44.%  491,  644, 
7S2,  896. 

The  artidavits  make  no  suggestion  of  the  intention  or  ability  to 
tender  such  proof.  The  judge  states  tliat  the  evidence  taken  on  the 
former  trial  satisfied  him  that  no  such  proof  could  be  made ;  and  it 
further  appears,  from  the  judge's  statement  in  refusing  the  motion  for 
a  new  tinnl  on  the  same  ground,  that  no  such  foundation  was  laid  for 
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the    admissibility   of    the   evidence,   even    had    the   witnesses    been 
preaeot. 

The  authorities  positively,  and  with  great  reason,  disconntenanee 
continuances  on  the  ground  of  absence  of  witnesses  w^ho  are  not 
within  the  process  of  the  court.  As  said  in  one  case:  "If  trials  for 
capital  offenses  could  be  postponed  on  affidavits  of  tliis  sort  very  few 
cases  would  ever  be  tried  at  all,  and  none  at  the  first  court  after  the 
arrest  of  the  offender,  unless  he  were  willing.  *  •  No  compulsory 
process  can  issue  to  obtain  their  testimony.  The  presumption  is  that 
they  would  not  attend  at  another  court,  or  they  would  have  attended 
at  the  trial  when  the  life  of  the  defendant  was  in  jeopardy."  State 
vs.  Files,  3  Brev.  S.  C.  804. 

The  rule  is  that  three  things  must  concur  to  support  such  a 
continuance:  "(1)  That  the  witness  is  really  material  (including,  of 
course,  admissibility  of  his  expected  evidence),  and  ap|>ears  to  the 
court  so  to  be  ;  (2)  that  the  defendant  has  been  guilty  of  no  neglect; 
^3)  tliat  the  witness  can  be  had  at  the  time  to  which  the  trial  is 
defeiTe<l."  King  vs.  D'Eon,  1  Wra.  Bl.  510  ;  Mull's  case,  8  (ii-att.  695; 
3  Whart.  Cr.  L.  ^  3022,  et  »eq.;  1  Bishop  Cr.  Proc.  ^951  (a) ;  Wharton's 
Cr.  P.  &  P.  589. 

The  judge  a  ^o  concluded  that  none  of  these  requisites  sufficiently 
appeared  in  the  affidavits  and  facts  of  this  case  and  expresses  his  con- 
viction that  the  application  was  made  for  delay. 

We  fail  to  discover  any  such  manifest  error  or  injustice  as  would 
alone  authorize  us  to  interfere  with  the  discretion  of  a  trial  judge  in  a 
qaestion  of  continuance.    36  Ann.  86,  853;  37  Ann.  129,  787. 

2d.  A  bill  was  reserved  to  the  overruling  of  the  objections  of  de* 
fendant  to  the  admissibility  of  the  proces-verbal  of  the  coroner^s  in^' 
quest  to  prove  the  fact  and  cause  of  the  deatli  of  deceased.  The  ob- 
jections are  of  two  classes,  viz:  First,  general,  to  the  admissibility  of 
the  coroner's  inquest  at  all,  under  any  circumstances  or  for  any  pur^- 
)M>8e ;  second,  special,  to  the  atlmissibility  of  this  particular  proces- 
verbal  on  the  grounds  of  its  irregularity  and  defectiveness. 

So  far  as  the  general  objections  are  concerned,  we  consider  them  pre- 
cluded by  the  jurisprudence  of  the  State. 

In  Parker's  cnse,  the  same  general  objections  were  considered,  and 
it  very  delil>erately  ruled  that  the  2>roce>j-verfta/ of  tlie  coroner's  inquest 
was  admissible  for  the  restricted  purpose  of  establishing  tlie  fact  and 
cattse  of  the  death. 

It  was  then  contended  that  the  existence  of  a  s|)ecial  statute  author- 
izing the  introduction  of  the  inquest  as  evidence  before  the  grand  jury, 
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impliedly  excluded  it  as  evidence  before  the  petit  jury  ;  hut  the  court 
said :  *'The  direction  of  the  statute,  that  the  coronerV  inquest  is  to  be 
used  as  evidence  before  the  ^rand  jury,  is  not  an  exclusion  of  its  use 
before  the  petit  jury." 

The  special  statute  above  referred  to  has  not  l>een  included  in  the 
revised  statutes  and  is  claimed  to  have  been  repealed  under  the  gen- 
eral repealing  clause ',  and  it  is  now  contended  that  the  fact  of  such 
repeal  prevents  the  admission  of  the  inquest  before  the  petit  jury. 
There  is  less  force  in  the  latter  tlian  in  the  earlier  position.  The  de- 
cision in  Parker's  case  rests  on  reason  and  authority,  indepeudent  of 
statute.  It  has  been  since  followed  and  we  adhere  to  it.  State  vs. 
Parker,  7  Ann.,  84  ;  State  vs.  Melville,  10  Ann.,  457  ;  Stat«  vs.  Roland, 
38  Ann.,  19. 

The  special  objection  ur^^ed  to  this  particular  proces-verltal  is  that, 
while  reciting  in  its  body  that  the  inquest  was  held  "Before  me,  Dr.  J. 
J.  Finney,  coronei  for  tlie  parish  of  Orleans,"  and  purporting  to  be 
signed  "by  said  coroner  and  jurors,"  the  same  is  not  signed  Dr.  Fin- 
ney, but  by  "Stanhope  Jones,  M.  D.,  assistant  coroner."  The  Art.  147 
of  the  Constitution  authorizes  the  coroner  of  this  parish  to  appoint  an 
assistant  at  a  salary  not  exceeding  S3U00.  Such  a  provision  would 
seein  to  be  self-operative.  As,  under  i.he  provisions  of  law  reqalating 
the  office  of  coroner  (R.  S.  Sec.  649,  et  seq)  there  seem  to  be  no  sub- 
stantial duties  except  those  connected  with  the  holding  of  ioqueats,  it 
might  be  inferred  that  the  object  in  having  an  assistant  was  to  hold 
inquests  when  the  coroner  himself  was  otherwise  engaged.  Moreover, 
independent  of  this  provision,  the  Sec.  667  of  the  R.  S.  authorized  the 
coroner  to  appoint  a  deputy  to  perform  his  duties  "in  case  of  sickiTeBS 
or  necessary  absence."  Faulkner's  case  settles  the  principle  that 
wher4^  the  appointment  of  an  assistant  or  deputy  is  authorized  by  law 
and  is  made,  it  will  be  presumed  that  the  conditions  existed  under 
which  the  law  authorized  the  appointment.  State  vs.  Faulkner.  32 
Ann.  725. 

We  are  authorized  to  assume  that  Dr.  Jones  was  regularly  appointed 
and  acted  within  the  limits  of  his  authority. 

We  are  not  disposed  to  attach  imp<n*tince  to  the  recitals  in  the  act 
as  showing  that  the  assistant  coroner,  who  certified  the  praees-verbai ^ 
did  not  hold  the  inquest. 

It  is  a  suggestion  too  powerful  to  be  resisted,  that  the  discrepancy  is 
the  result  of  a  mere  clerical  omission  to  alter  a  recital  in  a  printed 
form  of  pro€€8-verhal,  and  it  is  nowhere  asserted  as  a  fact  that  Dr. 
Jones  did  net  actually  hold  the  inquest.     But,  in  every  event,  the 
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judge  in  Iiib  reasons  says:  ''Dr.  Jones,  tlie  assistant  coroner,  being  ab- 
sent from  the  State,  the  proces- verbal  was  ailniitted  solely  to  prove  the 
canse  of  death.  The  aceuned  has  never  denied  that  he  killed  Gardner, 
but  claims  that  he  acted  in  self-defense.  Connsel  does  not  even  pretend 
that  there  is  any  dispute  ns  to  the  cause  of  death.  Expert  testimony 
was  not  necessary  to  prove  the  cause  of  deatli ;  death  was  almost  in- 
stADtaneons  as  a  result  of  knife-wounds.'' 

Under  such  circumstances,  it  would  be  straining  technicalities  be- 
yond all  reasonable  limits,  to  remand  this  case  for  so  immat^'Tial  a 
matter,  which  would  not  advance,  but  only  hinder,  justice.  Judgment 
affirmed. 


No.  98()5. 
Widow  Patrick  Dwyer  vs.  Jamks  J.  Woulfe  kt  als. 

Want  of  oonnlfleration  and  knowledge  of  oircamntanceB  of  relief,  nnder  which  n  not«  was 
issned  and  a  mortgage  ooneented  to  secnre  iea  Jadgnient.  may  be  pleaded  against  a 
third  party,  bat  cannot  exonerate  the  diawer  and  mortgager.  anlea«  fully  established 
against  snch  party  whose  presumed  innocence  is  always  implied. 

Kepresentations  of  indebte«lness  .ind  of  ownership  by  one  and  acted  upon  by  another,  in 
good  faith,  oonclnde  the  former  and  protect  the  latter. 

APPEAL  from  the  CivW  District  Court  for  the  parish  of  Orleans. 
High  tar,  J. 

Fosey  dt  Ker  for  Plaintift'  and  Appellee. 

Sam,  L.  Gilmore  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Bermudbz,  C.  J.  This  suit  was  originally  brought  against  the 
present  named  defendant  and  as  co-defendant  against  the  successi(»n 
of  W.  J.  Castell  and  the  surety  of  the  latter  as  a  notary  public  in  this 
city. 

The  substantial  allegations  were  that  the  plaintiff  is  the  holder  of  a 
certain  note  for  $5000  of  Woulfe,  to  his  own  order  and  by  him 
endorsed,  secured  by  mortgage  on  real  estate,  described  in  the  act 
which  was  executed  before  Castell,  as  notary ;  that  said  act  was  not 
seasonably  recorded  in  the  mortgage  office;  that  shortly  after  the 
execution  of  this  act,  Woulfe  issued  another  note  of  $1500,  which  was 
secured  on  the  same  property,  and  that  this  act  was  recorded ;  that  it 
was  only  some  time  afterwards  that  the  plaintiff  had  her  act  recorded 
in  the  mortgage  office }  that  for  whatever  damage  may  result  to  her 
from  the  non-registry  of  said  act  of  mortgage,  she  is  entitled  to 
indemnity  by  Woulfe,  Castell  and  his  surety. 
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Exceptions  were  filc^tl  by  Woiilfe  and  the  aueeeHRiou  of  Castell  and 
tlie  surety,  which  were  sustained  in  part,  disniissing  the  action,  except 
as  against  Woulfe,  and  reserving  plaintiffs  rights  on  tlie  notes  against 
the  defendant,  Woulfe. 

The  defendant  then  answered,  pleading  non-liability  not  only  for 
want  of  consideration,  but  also  because  the  property  mortgaged  did 
not  belong  to  him ;  that  the  note  issued  by  him  was  executed  for 
CastelFs  benefit,  and  that  plaintiff  knew  of  those  material  facts. 

From  a  judgment  in  favor  of  plaintiff,  defendant  appeals. 

As  no  appeal  was  taken  by  plaintiff  from  the  judgment  on  exceptions^ 
which  dismissed  the  suit  as  against  Castell's  succession  and  the  surety, 
the  only  controversy  before  us  presently  involves  the  liability  of  the 
defendant  to  plaintiff  on  the  $5000  note  issued  by  him  and  secui-ed  by 
mortgage,  as  already  stated. 

The  record  contains  notes  of  objections  from  both  parties,  designed 
to  serve  as  bills  of  exceptions  taken  to  rulings  tonching  evidence 
admitted  or  reject-ed.  There  was  no  mention  made  of  them  here, 
either  in  the  oral  or  in  the  printed  argument.  As  they  appear  to  have 
no  force,  it  must  be  presumed  that  the  parties  against  whom  they 
were  made  have  abandoned  them. 

The  plaintiff  has  introduced  in  evidence  the  note  sued  on  and  the 
act  of  mortgage  by  which  it  is  secured,  and  also  certificates  of  registry^ 
in  the  mortgage  ofiice. 

Interrogatories  on  facts  and  articles  having  been  propounded  to  the 
plaintiff,  she  answered,  and  her  answers  were  filed  in  evidence.  She, 
hei'self,  was  sworn  as  a  general  witness  in  her  own  behalf.  She 
testified  in  chief  and  was  cross-examined. 

The  defendant  did  not  testify. 

A  witness  was  heard  for  plaintiff  to  show  how  it  happens  that  Uie 
act  of  mortgage  was  recorded  by  plaintiff  after  ('astell's  death, 
namely,  that  plaintiff  having  ascertained  then  only  that  it  had  not 
been  registered  at  the  time  it  ought  to  have  been,  had  it  recorded. 

The  only  defenses  set  up  by  Woulfe  are,  Ist,  want  of  consideration  ; 
2d,  knowledge  in  plaintifi'  that  the  property  mortgaged  belonged  to 
Castell,  and  that  the  not-e  issued  by  him  was  uttered  for  CastellV 
benefit. 

To  prove  want  of  consideration,  the  burden  being  on  him,  as  the 
note  is  for  value  received,  and  as  the  act  of  mortgage  confesses  a  loan, 
the  defendant  relies  on  the  evidence  of  the  ])laintiff,  which  is  to  the 
effect  that  she  never  gave  him  any  money. 

If  this  statement  was  to  stand  alone,  the  defendant  would   have 
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made  some  sbonving ;  but  Die  plaintiff  did  not  stop  there.  She  <^ave 
the  history  of  the  whole  matter  in  a  way  which  explains  the  discrep- 
ancy between  her  counsels^  averment  in  the  petition  and  her 
testimony  on  the  stand. 

She,  substantially,  says  that  she  had  given  .$5000  to  Castell  to  be 
invested  by  him  for  her  j  that  he  gave  her  his  note  therefor,  accom- 
panying it  with  several  small  mortgage  notes  :  that  some  while  after, 
he  suggested  to  her  that  it  w^ould  be  preferable  for  her  to  have,  instead 
of  these  small  notes,  a  large  mortgage  note ;  that  he  offered  the 
note  of  Wonlfe  secured  on  his  (CastelPs)  residence,  which  was  amply 
worth  the  amount ;  that  this  note  was  issued  and  the  mortgage  was 
executed,  and  that  Castell  gave  her  his  note  and  Wonlfe's  mortgage 
note  pinned  together. 

She  says  she  does  not  know  what  Castell  did  with  the  money,  or 
what  passed  between  him  and  the  defendant ;  that  all  she  knows  is 
that  Castell  got  her  money,  gave  her  his  note  and  Wonlfe's  note 
pinned  together  in  place  of  it. 

It  may  l»e  that  Cast^^ll  invested  her  money  in  Wonlfe's  note  and 
rtecured  it«  payment  by  giving  his  note  in  pledge  ;  or  it  may  be  that 
he  invested  the  money  in  his  own  not*'  and  gave  Wonlfe's  note  as 
collateral  security . 

Castell  is  dead,  and  there  is  no  evidence  on  the  subject,  save  that  of 
plaintiff,  defendant,  Wonlfe,  not  having  testified. 

In  the  first  Ciise  she  became  the  owner  of  Wonlfe's  note;  in  the 
second  she  acquired  Castell's  note. 

It  is  true  that  being  asked,  whether  Castell  had  given  the  mortgage 
note  to  her  in  pledge,  she  announced  in  the  negative. 

This  proves  nothing  to  relieve  defendant;  she  could  have  sued, 
either  as  owner  or  as  pledgee  of  the  note,  as  she  wished  i  and  it  was  a 
matter  of  the  utmost  indifference  to  the  defendant  in  what  capacity  be 
was  sued  by  her.  He  owed  his  note,  whether  the  plaintiff  had  a  title 
to  it  one  way  or  the  other. 

The  facts  speak  louder  than  plain tifTs  words,  particularly  when  it  is 
not  shown  that  she  kneio  the  meaning  of  the  technical  tenu^^ed^e. 

It  was  an  unnecessary — nay  idle  work — to  aver  in  the  petition  that  the 
plaintiff  had  loaned  any  money  to  the  defendant.  It  would  have  been 
sufficient  to  allege  possession  of  the  note  and  the  granting  of  the  mort- 
gage without  setting  forth  ownership.    3  A.  268. 

This  averment  was  controlled  by  the  act  of  mortgage,  copy  of  which 
was  annexed  to  the  petition  as  part,  which  showed  that  the  defendant 
had  issued  the  note  for  valtie  received  and  had  given  a  mortgage  in  favor 
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of  another  party,  named  in  the  act,  on  property  of  whicli  lie  claimed 
to  be  the  o\Tiier. 

As  to  the  defense  that  plaintiff  knew  that  tlie  property  mortgaged 
was  CastellV  and  that  tlie  note  sued  on  had  been  issued  for  his  benefit, 
it  should  suffice  to  say  that  such  knowledge  has  not  been  shown. 

The  plaintiff'  testifies  to  the  reverse  and  states  thai  Castell  several 
times  told  her  he  had  no  property. 

It  is  true  that  the  defendant  attempted  to  introduce  a  counter  letter 
given  by  him  to  Castell,  but  that  documeut  could  not  be  received,  as 
it  had  not  been  recorded  previous  to  the  date  of  the  mortgage  in  ques- 
tion and  was  therefore  in  no  way  binding  on  third  parties,  plaintiff 
being  viewed  in  that  light. 

The  circumstance  that  Castell  told  the  plaintiff  that  Woulfe's  note 
would  be  secured  on  his  (Castell's)  residence  cannot  be  constrned  soan 
to  infer  from  it  that  Castell  thereby  declared  that  the  property  be- 
longed t4>  him  and  not  to  Woulfe. 

Numerous  indeed  are  the  parties  who  occupy  as  their  residences,  the 
property  of  other  persons. 

At  that  rate,  how  lucky  would  tenants  be,  who  could  by  one  word 
transform  themselves  into  landlords. 

If  the  facts  were  as  defendant  represents  them  to  have  been,  it  was 
his  privilege  and  interest  to  have  had  himself  heard  in  his  own  behalf, 
as  a  witness,  but  he  has  selected  not  to  do  so. 

From  this  version,  the  court  cannot  do  less  than  infer  that  he  kept 
silent  either  because  he  could  not  by  himself  establish  his  own  defence, 
or  that,  if  heard,  he  would  testify  adversely  to  himself. 

The  fact  is  that  In  the  act  of  mortgage  he  has  acknowledged  an  in- 
debtedness for  the  amount  of  the  note  and  has  consented  a  mortgage  to 
secure  its  payment  on  real  estAte  which  he  held  out  to  the  world  not 
only  by  his  act  of  purchase,  but  in  the  act  of  mortgage,  as  lielonging 
to  him. 

After  admitting  sucli  indebtiOdness  represented  by  the  note  issuer!  for 
value  received  and  after  claiming  ownership  and  exercising  rights  in- 
herent thereto,  and  thus  inducing  an  innocent  third  party  t-o  act  on 
such  representations,  he  cannot  be  permitted  now  to  deny  the  truth  of 
them  or  charge  their  falsity,  so  as  to  affect  rights  which  may  have  beeai 
acquired  by  such  third  party  acting  on  them. 

The  defendant  tinally  cont>ends  that,  if  plaintiff  did  not  have  act4Ml 
she  had  constructive  knowledge  of  the  double  fact  that  the  property 
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lielonged  to  Castell  and  that  the  note  had  been  iSRiied  for  hift  conven- 
ieiice. 

To  eHtablish  that  circumstance,  he  urge8  that  all  that  wliich  the 
agent  haft  notice  of,  must  be  imputed  to  the  principal. 

The  rule,  however  well  founded  it  be,  can  be  enforced  in  such  caseA 
only  in  wliich  the  law  allows  it  to  be  applied  and  is  not  without  excep- 
tions,  which  it  is  unnecessary  to  enumerate. 

It  is  more  than  enough  to  say.  that  it  has  no  bearing  whatever  in  the 
instant  controversy  which  is  removed  from  its  operation  for  the  daz- 
zling reason  that  there  is  not  the  remotest  shadow  of  proof,  that  the 
property  in  question  was  Castell's  property  and  that  the  note  was 
issued  for  his  accommodation. 

The  plaintilf  says  she  did  not  know  it,  the  defendant  has  not  testi- 
tied  and  the  act  of  mortgage  shows  that  the  proi>erty  mortgaged  was 
acquired  by  defendant  from  Castell. 

How  can  it  be  pretended  that  an  agent  knew  of  a  certain  fact  and 
that  this  knowledge  binds  his  principal,  where  it  is  not  proved  that  tlie 
fact  existed,  or  what  is  worse,  where  it  is  established  by  evidence  con- 
cluding the  party  making  the  defence,  that  the  fact  did  not  exist. 

We,  therefore,  conclude  that  the  District  Court  has  correctly  deter- 
mined the  issue. 

Judgment  affirmed. 


»   4271 
116    264 


No.  9346.  |i]8 

TowNSBNt)  Lawrbncv  VS.  Morqan's  Louisiana   and  Texas  Rail- 
road AND  Steamship  Company. 

The  owner  of  lands,  who  allows  a  railroad  company  to  occupy  and  ase  the  same  for  the 
conatraction  of  its  road  and  other  apparteoancea  necessary  to  the  operation  of  a 
railroad,  without  remonstrsnce  or  complsint.  will  be  held  to  have  acqaienced  therein 
and  soob  a  waiver  will  bar  his  action  to  dispossess  the  company. 

Bat  sooh  a  waiver  will  not  defeat  his  right  of  action  for  damages  or  for  the  value  of  the 
lands  thus  taken  by  him.    Affirming  St.  Jalien  vs.  Railroad,  35  Ann.  984. 

The  franchises  of  a  railroad  corporation  are  rights  or  privileges  which  are  essential  to  th« 
operations  of  the  corporation,  and  without  which  its  roads  and  works  woald  be  of  little 
value,  such  as  the  fraachise  to  run  cars,  to  take  tolls,  to  appropriate  earth  and  gravel 
fbr  the  beds  of  its  road,  or  water  for  its  engines,  and  the  like.  Morgan  vs.  Louisiana, 
93  U.S.  317. 

Such  franchise  includes  the  right  of  appropriating  lands  for  the  construction  of  necessary 
appurtenances,  without  which  the  road  could  not  be  successfully  operated 

Such  a  franchise  is  transferred  in  a  mai-shal's  sale  of  a  railroad  and  all  its  franchises  to  the 
puitshaser.  even  if  he  is  a  natural  person. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Ti9dot,  J. 
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B.  R,  Form^tn  aud  Edward  Simon  for  Plaintiif  aud  Appellaut. 
Leovy  <&  Leovy,  J,  T.  Blmr  and  Fnrrar  d:  KnitUchnitt  for  Defendant 
and  Appellee. 


Tlie  opinion  of  the  Court  was  delivered  by 

PocH^,  J.  Plaintiff'  appeals  from  a  judgment  rejecting  liis  demand 
in  a  petitory  action  for  the  recovery  of  several  tracts  and  strips  of 
land,  situated  in  Morgan  City,  in  the  possession  of  the  defendant 
company,  and  on  which  it  has  erected  depots  for  freight  and 
passengers,  several  railroad  tracks,  switches,  workshops,  coal  yards, 
cattle  pens  aud  steamboat  landings  and  wharves,  all  used  for  the 
purposes  of  a  common  carrier,  both  by  land  and  water. 

Both  parties  claim  title  under  Robert  B.  and  Thomas  T.  Brashear, 
wlio  once  owned  the  plantation  from  which  Morgan  City  was  carve*! 
out,  and  which  included  the  lands  now  in  controversy.  In  addition  to 
the  plea  of  ownership  through  an  alleged  claim  of  title,  the  defendant 
company  urges  numerous  other  grounds  of  defense,  among  which  it* 
the  averment  that  the  present  claimant  and  his  alleged  authors 
witnessed  the  possession  of  defendant  of  the  several  tracts  of  land  in 
suit,  were  cognizant  of  the  structures  which  the  company  placed 
thereon,  from  the  year  1869  to  the  date  of  the  suit,  as  the  needs  of  thi^ 
business  required ;  that  none  of  them  ever  objected  to  the  company^s 
])ossession  and  use  of  the  lands  aforesaid  for  the  purposes  of  the 
company's  business  as  a  common  carrier,  and  that  such  acquiescence 
is  a  bar  to  plaintilTs  action  to  dispossess  the  present  corporation, 
which  has  lawfully  acquired  all  the  rights  of  its  predecessors  and 
authors. 

Although  we  have  considered  all  the  other  features  and  bearings  of 
the  case,  we  reach  the  conclusion  that  this  defense  finds  ample  support 
in  the  record,  as  well  as  iu  the  law  governing  the  case,  and  we  shall 
rest  our  decision  on  that  plea. 

The  principle  which  underlies  that  ground  of  resistance  was 
discussed  before  this  Court,  and  it  received  the  serious  att^^ntion 
which  was  commensurate  with  the  importance  of  the  results  likely  to 
flow  therefrom,  in  the  case  of  St.  Jnlien  vs.  Railioad  Company,  STi 
Ann.  924. 

In  that  case,  under  the  guidance  of  a  most  respectable  authority, 
this  Court  crystalized  the  principle  into  the  following  rule  :  "One  who 
permits  a  railroad  company  to  occupy  and  use  his  laud  and  construct 
its  road  (a  qaa^i  public  work)  thereon,  without  remonstrance  or 
complaint,  cannot  afterwards  reclaim  it  free  from  the  servitude  he  has 
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liermitted  to  be  imposed  upon  it.  Hi»  acquieseeiico  iu  tlic  coiupaiiy's 
taking  possession  and  constructing  its  works  under  circuuistauct^s 
which  made  imperative  his  resistiinee,  if  he  ever  intended  to  set  up 
illegality,  will  be  considered  a  waiver.  Hut  while  this  presumed 
waiver  is  a  bar  to  his  action  to  dispossess  the  company,  he  is  not 
deprived  of  his  action  for  damages  for  the  value  of  the  land,  or  for 
injuries  done  him  by  the  construction  or  operation  of  the  road." 

From  tlie  record  we  gather  the  following  facts  which  have  a  bearing 
on  this  branch  of  the  defense  :  * 

Tlie  lands  in  suit  are  situated  at  the  point  which  was  for  many 
years  tlie  actual  terminus  of  the  railroad  which  had  been  built  by  the 
original  incorporators,  the  New  Orleans,  Opelousas  and  Great  Western 
Railroad  Company,  under  a  charter  gi'auted  by  tlu;  Legislature  of 
Louisiana  in  1853,  and  under  the  obligation  to  continue  the  coiiKtruc- 
tion  of  the  road  west  of  that  point,  namely,  Berwick's  Hay  to  the 
Sabine  river. 

In  divers  transactions,  some  in  ISoS,  others  in  1856,  and  otiiers  in 
IS57,  that  coi-poration  obtained  grants  of  lands  for  the  construction  of 
tracks,  switches,  depots,  and  other  railroad  appurtenances  from  R.  H. 
and  T.  T.  Brashear,  the  then  owners  of  these  lands,  and  from  their 
legal  representatives. 

As  the  State  of  Texas  soon  became,  in  its  trade  with  New  Orleans, 
one  of  the  principle  feeders  of  the  traffic  of  that  road,  it  was  found 
necessary,  in  view  of  the  unfinished  condition  of  the  road,  to  reach 
Texas  ports  by  st-eamers  plying  between  the  terminus  of  the  road  and 
Berwick's  Bay  and  sundry  points  in  Texas. 

The  needs  of  that  kind  of  transportation  soon  required  landing 
facilities  at  the  Bay  for  freight,  live  cattle  and  passengers  to  and  fr4>ni 
the  steamers,  which  resulted  in  additional  grants  of  land,  in  order  to 
meet  the  exigencies  of  the  newly  developed  purposes  from  the  then 
owners  of  the  adj accent  lands. 

In  July,  1869,  the  nmd,  with  all  its  branches  and  franchises,  was 
bought  at  a  Cnited  States  marsliaVs  sale  by  Charles  iMoigan,  who 
owned  and  operated  it  as  the  ^'Morgan^s  Louisiana  and  Texas  Rail- 
road" until  April,  1878,  when  the  whole  was  ac(iuired  by  the  defendant 
corporation  by  purchase  from  him. 

During  Morgan's  ownership  many  additions  and  improvements  were 
made  and  erected,  in  order  to  supply  means  necessary  to  a  double 
transportation,  by  land  and  water,  and  some  additions  have  l>ee!i 
made  since  the  purchase  of  the  present  defendant. 

Many  of  these  improvements  called  for  additional  appropriations 
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of  laud,  although  mauy  \vork»  were  erected  on  water  aud  aoiue  rail- 
road trackH  were  laid  on  |jortioiis  of  tlie  public  streets,  with  perniift- 
sion  of  the  municipal  authorities  of  Morgan  City. 

Now  plaintiff  rests  his  clainis  of  ownership  under  a  probate  sale 
made  in  the  successions  of  K.  B.  Hud  T.  T.  Brasliear,  in  May,  1871, 
and  many  of  tlie  improvements  aud  works  for  which  additional  tracks 
or  strips  of  the  lauds  which  he  claims  were  used,  have  been  erected 
since  the  date  of  his  purchase.  And  although  he  was  all  that  time  a 
resident  of  the  place,  theretord  is  barreu  of  any  proof  of  the  slightest 
remoustrance  or  complaint  on  his  part  against  auy  of  the  acts  of  the 
company,  either  under  Morgan  or  under  the  present  corporation. 

As  to  his  predecessors,  the  proof  of  their  acquiesceuce  in  every  act 
of  either  the  old  company  or  of  Morgan,  in  occupying  portions  of  their 
lands  for  the  purposes  of  their  quasi  public  works  which  thus  were 
almost  continuously  erecting,  is  still  more  affirmatively  shown.  Sncli 
an  acquiesceuce  dates  as  far  back  as  1857,  when  the  owners  of  the 
Brushear  plantation,  laid  out  a  towu  at  that  point,  which  in  time 
became  Brashear  City,  the  name  being  afterwards  changed  to  Morgan 
City. 

On  their  sale  maps,  they  marked  out  and  specially  designated  tiie 
various  portions  of  their  lands  which  they  then  and  there  dedicated  to 
the  use  of  the  railroad  company. 

Their  express  consent,  which  is  more  than  an  acquiescence,  to  the 
occupation  by  the  company  of  the  far  greater  portion  of  the  lands  now 
in  suit,  is  contained  in  the  various  acts  of  transfer  and  grants  which 
we  have  herein  above  referred  to. 

We  note  that  these  transfers  are  alleged  by  plaintitf  to  be  null  aud 
void,  for  many  reasons  not  necessary  to  be  herein  mentioned.  For  the 
purposes  of  the  present  discussicm  we  are  not  required  to  pass  upon 
that  contention,  as  our  consideration  of  them  has  l>een  specially 
restricted  t^  their  effect  as  indicia  of  acquiescence,  or  absence  of 
remonstrauce  or  complaint;  aud  not  as  muniments  of  title. 

Plaintiff  also  contends  that  the  acquiescence  of  his  authors  and  of 
himself  cannot  benefit  the  alleged  encroachments  of  Morgan  during 
his  ownership,  because  a  natural  person  cannot  exercise  corporate^ 
rights.  But  this  argument  has  already  been  met  and  answered  in 
several  adjudications  of  this  court,  and  of  the  Supreme  Conit  of  the 
United  States,  in  suits  involving  the  discussion  of  the  very  rights 
which  Morgan  had  acquired  under  his  purchase  of  the  Opelonsas  rail- 
road in  1869.  In  the  case  of  Morgan  \i.  Louisiana  93,  U.  S.  217,  the 
Snpn^me  Court  in  defining  what  were  the  franchiHOs  of  which  thf^  pur- 
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chafer  of  tlie  road  liad  acquired  at  tiie  iiiarrtbaPs  sale,  said:  '^But  the 
term  iDiist  alwa^'H  be  considered  in  connection  with  the  corporation  or 
property  to  whicli  it  is  alleged  to  appertain.  The  franchises  of  a  rail- 
road corporation  are  riglits  or  privileges  which  arc  essential  14)  the 
operations  of  the  corporation,  and  without  which  its  road  and  works 
wonld  be  of  little  value:  such  as  the  franchise  to  run  curs,  to  take 
tolls,  to  appropriate  earth  and  gravel  for  the  bed  of  its  road,  or  water 
for  its  engines,  and  the  like.  They  are  positive  rights  or  privileges, 
without  the  possession  of  which  the  road  of  the  company  conld  not  he 
snccessfally  worked." 

It  takes  DO  argument  to  show  that  the  foregoing  description  impli- 
edly includes  the  right  of  appropriating  strips  of  land  necessary  to  the 
construction  of  depots,  cattle  pens,  coal  bins,  sheds  and  the  like, 
without  which  this  road  could  not  have  been  successfully  op<Tated. 
State  vs.  Morgan,  28  Ann.  482 ;  Fazende  vs.  Morgan,  31  Ann.  549  ;  St. 
Julieu's  case,  35  Ann.  924. 

Under  the  face  of  these  authorities,  we  hold  that,  as  one  of  the  rights 
acquiied  by  Morgan  under  his  purchase,  he  became  vested  with  all  the 
franchises  of  the  Opelousas  railroad  corporation,  whose  road  was  a 
quasi  public  work,  for  the  successful  operation  of  which  was  included 
tbe  right  of  appropriating  lands  necessary  for  the  construction  of 
indispensable  works. 

Under  the  conclusions  which  we  have  reached,  the  defendant  com- 
pany is  left  in  the  occupation  of  the  lauds  in  suit,  and  plaintiff  is  not 
stripped  of  his  right  to  urge  such  claims  a«  he  may  have  for  the  dam- 
ages which  may  have  been  inflicted  on  him,  or  for  the  value  of  the 
lands  which  may  have  been  taken  from  him. 

Judgment  affirmed. 

Mr.  Justice  T<»dd  recuses  himself. 


No.  9372. 
C.  Paul  Bertuaxd  vs.  N.  King  Knox  et  als. 

A  citation  Judicially  held  to  be  absolutely  null  i»  not  sutBoient  to  interrupt  prescription 
running  in  favor  of  a  defendant. 

Hence,  tbe  citation  served  on  a  married  woman,  under  a  petition  in  which  she  is  sued  as  a 
single  woman,  cannot  subsequently,  after  the  defendant  is  sued  as  a  married  woman 
and  dnl.r  cited,  be  invoked  as  a  citation  suificient  to  interrupt  prescription. 

Through  such  a  citation  the  married  woman  was  not  made  a  party  to  the  suit,  and  if  the 
Herviee  of  the  legal  citation  is  made  after  prescription  has  acquired,  the  defendant 
having  been  cited  too  late,  the  plea  of  preM-ription  is  good,  and  it  will  defeat  tho  nctfou 
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PPEx\L   from    the   Seveuteeiith  Distiict   Court,   PjiriHh  of  East 
I^atoii  Roiifje.     Greeves,  Special  Judge. 


Favrot  dt  I/aman  for  Plaintiit'  and  Appellant. 

1),  N,  Barrow  and  Knox  (&  Lfuf('4}ck  for  Defendants  and  Appellees. 


The  opinion  cf  tlie  Court  was  delivered  by 

PooH^  J.  Plaintiff,  as  a  judgment  and  mortgage  creditor  of  Mrs. 
Adele  Bory,  brought  this  suit  for  the  purpose  of  annulling  and  setting 
aside  a  judgment  obtained  by  the  defendant,  Knox,  against  Mrs.  Bory, 
his  co-defendant,  on  the  18th  of  November,  1882,  on  the  grounds, 
substantially,  that  said  judgment  was  rendered  by  a  court-  without 
jurisdiction,  and  that  it  was  fraudulent  and  collusive  between  the 
parties  thereto^  at  a  time  w^hen  the  defendant  therein  was  insolvent  to 
her  knowledge  as  well  as  to  that  of  the  plaintiff,  Knox,  to  whom  Mrs. 
Bory  was  not  indebted  at  the  time  that  the  judgment  was  rendered. 

The  judgment  of  the  District  Court  rejected  plaintiff's  demand,  and 
lie  prosecutes  this  appeal. 

This  case  was  before  us  last  year,  and  it  was  tlien  remanded  for  the 
purpose  of  bringing  into  court  Mrs.  Bory,  who  was  found  to  be  a 
necessary  party  in  the  case.  The  defect  pointed  out  in  plaintitTs 
proceedings  was,  in  substance,  as  follows : 

In  his  first  and  supplemental  petitions  he  has  omitted  or  failed  to 
state  that  Mrs.  Bory  was  a  maiTied  woman,  and,  hence,  citation  wag 
served  on  her  as  though  she  was  a  single  woman,  without  joining  her 
husband  thei^iu,  and  without  an  order  of  court  authorizing  her  to 
stand  in  judgment.  Subsequently,  more  than  a  year  after  the  suit  had 
been  pending,  on  an  amended  petition  by  plaintiff,  stating  that  Mrs. 
Bory  was  married  and  that  her  husband  was  absent  and  in  France,  an 
order  was  made  by  the  District  Court,  authorizing  her  to  st4ind  in 
judgment  in  the  suit.  The  order  was  not  served  on  her,  but  immedi- 
ately after  its  rendition  a  default  was  entered  against  her  and  the  trial 
proceeded  to  judgment. 

On  appeal,  this  Court  set  aside  the  judgment  as  null  and  void  for 
want  of  allegations  making  Mrs.  Bory  a  party,  and  it  was  then  held 
that  by  the  mode  of  proceeding  against  her,  she  had  not  been  made  a 
]>arty  to  the  suit.  When  the  case  reached  the  District  Court,  Mrs. 
Bory  was  served  with  the  order  authorizing  her  to  appear  and  defend 
the  suit.     She  is  now  legally  a  party  in  the  case. 

But  the  delay   incurred  by   the  plain  till'  in   reaching  that  line   wf 
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attack,   which   was    accomplished  in    Jaly,   1886,   has    allowed    tlie 
defendant,  Knox,  time  to  seek  shelter  behind  another  intrenchment. 

We  note  here  that  Mrs.  Bory  has  never  made  any  defense  or  appear- 
ance whatever  during  the  whole  contest. 

Her  co-defendant,  Knox,  has  interposed  the  plea  of  prescription  of 
one  year  under  the  provisions  of  Article  lf)94  of  the  Code,  which 
reads  as  follows : 

**The  action  given  by  this  section  is  limited  to  one  year,  if  brought 
by  a  creditor  individually,  to  be  counted  from  the  time  he  has  obtained 
judf^ment  against  the  debtor,  if  brought  by  syndics  or  other  i*e)>re- 
scntatives  of  the  creditors  collectively,  from  the  day  of  their 
appointment." 

The  right  of  Knox  to  plead  this  prescription  derives  from  Article 
3466  of  the  Civil  Code,  which  provides,  in  substance,  that  all  persons 
who  ma3'  have  an  interest  which  can  be  subserved  by  })rescription, 
have  the  right  to  make  the  plea  even  when  they  from  whom  they 
desire  this  right  or  title  should  renounce  it.  Giddens  vs.  Mobly,  37 
Ann.  900,  and  authorities  therein  quoted.  In  this  case  Mrs.  Bory  has 
not  renounced  prescription,  but  her  silence  is  (equivalent  thereto. 
Having  in  our  previous  opinion  sustained  Knox's  plea  that  Mrs.  Bory 
was  a  necessary  paity,  we  must  consistently  recognize  his  plea  of 
prescription  as  to  her. 

It  appears  from  the  record  that  the  two  judgments  which  plaintiff 
holds  against  Mrs.  Bory  were  rendered  respectively  on  the  13th  of 
December,  1883,  and  the  4th  of  January,  1884;  hence,  more  than  one 
year  had  elapsed  in  July,  1886,  wlren  the  citation  on  Mrs.  Bory  was 
legally  perfected. 

But  plaintiff^s  contention  is  that  the  service  of  citation  on  his 
original  petition  made  on  Mrs.  Bory,  on  the  28th  of  February,  J 883, 
and  of  his  supplemental  petition  on  the  12th  of  February,  1884,  was 
sufficient  in  law  to  interrupt  prescription,  although  confessedly 
iuHiHYicieut  to  bring  Mrs.  Bory  into  court  as  a  defendant. 

In  support  of  his  contention  plaintiff  relies  on  a  line  of  authorities 
in  our  reports  which  have  ^'established  a  distinction  between  the 
technical  suiflciency  of  a  citation  as  a  basis  for  the  maintenance  of 
proceedings  and  judgments,  and  its  sufficiency  for  the  purpose  of 
interrupting  prescription,"  and  he  confidently  argues  that  his  cAse  is 
covered  by  the  decisions  which  have  held  that  a  defective  citation  is 
sufficient  t-o  interrupt  prescription. 

But  the  conclusions  announced  in  our  opinion  remanding  his  cause 
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do  not  8iniply  qualify  t)ie  defect  of  IiIh  proceeding  ha  an  impeifect 
citation,  but  they  reach  much  further,  and  amply  justify  the  inference 
that  there  was  a  total  want  of  citation. 

The  fundamental  error  which  the  opinion  discloses  is  that  Mrs.  Bory 
had  not  been  made  a  parly  at  all,  and  that,  therefore,  the  paper  served 
upon  her,  purportin*^  to  be  a  citation,  was,  in  law  and  in  fact,  an 
absolute  nullity-. 

The  practical  effect  of  the  decision  is  that  a  petition  asking  for  pro- 
cess on  Mrs.  Bory  (apparently)  a  single  woman,  in  her  own  rights, 
could  not  bring  into  court  Mrs.  Adele  Bory,  wife  of  Dr.  Adolph  Bory' 
a  person  absolutely  incapacitated  to  become  a  party  to  a  suit  without 
the  autliorizatiou  of  her  husband,  or  in  default  thereof,  that  of  the  court. 

After  reciting  the  s^ilient  facts  connected  with  the  attempt  to  bring 
Mrs.  Bory  int^  court,  the  opinion  contains  the  following  language: 

**  We  think  a  recital  of  the  above  facts  sufScieutly  answers  the  ques- 
tion as  to  whether  she  wa^*  made  a  party  to  the  suit.  It  could  not  be 
chiimed  that  the  judgment  rendered  by  d<»fault  had  any  validity  or 
had  any  effect  against  her.  And  why  ?  Because  by  any  straining  of 
the  law  it  could  not  be  reasonably  asserted  tiiat  she  was  evor  a  party 
to  tlie  suit.  The  proposition  is  not  nniintainable  by  law  or  reascm  that 
she  was  legally  brought  into  court  by  (he  order  of  the  tenth  of  March, 
1884,  more  tlian  a  year  after  she  had  been  served  with  a  citation  and 
of  which  order  she  was  totally  ignorant.  •  *  *  In  the 
petition  it  was  not  stated  that  Mrs.  Bory's  husband  was  absent  nor 
even  that  she  wns  a  married  woman,  and  there  was  no  prayer  of  course 
for  her  authorization.  She  was  sued  as  a  single  woman.  *  *  * 
We  conclude  therefore  that  Mrs.  Bory  was  never  legally  a  pairty  to  the 
suit,  and  we  have  shown  that  she  wtis  a  necessary  party.  " 

The  necessities  of  the  present  discussion  required  the  foregoing 
copious  quotation  from  our  opinion,  mainly  for  the  reason  that  the  case 
is  reported  only  by  syllabus.  38  Ann.,  P.  .T)();  Hertrand  vs.  Knox, 
et  al. 

From  the  tenor  of  that  opinion  it  appears  clear  to  the  legal  mind 
that  the  question  which  concerned  the  court  was  an  issue  much  more 
serious  and  more  vital  to  the  legality  of  the  proceedings  than  the 
question  involving  merely  the  technical  Kutticiency  of  the  citation.  As 
already  stated  the  court  was  called  on  to  decide  whether  under  the 
allegations  and  the  prayers  of  plaintiifs  three  petitions,  the  process 
which  had  issmnl  against,  and  had  been  served  on  Mrs.  Bory,  was 
sullicient  under  any  circumstances  to  make  her  a  party  t4>  a  suit  in 
which  she  was  an  indispensable  or  necessary  party. 
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Hence,  the  court  ruled  that  because  she  liad  been  sued  as  a  single 
wouiau,  because  the  order  predicated  on  the  amended  petition  filed  in 
March,  1884,  did  not  allow  her  any  delay  for  answering  or  for  making 
her  defence,  and  because  the  order  of  authorization  in  question  had 
not  yet  been  served  on  her,  she  had  not  yet  been  made  a  party  to  the 
suit  at  all,  or  in  other  words,  that  she  had  not  been  oit«d.  Now  such 
service  was  confessedly  not  made  before  the  month  of  July,  1886,  and 
it  was  therefore  only  at  that  time  that  she  became  a  party  to  the  suit, 
more  than  two  years  after  the  latest  of  the  two  judgments  held  against 
her  by  plaintiff.  Hence  the  plea  of  prescription  is  good.  Although 
that  plea  had  been  made  before  our  previous  decision  was  rendered  it 
is  plain  that  we  were  powerless  then  to  entertain  it.  Holding  as  we 
did  that  Mrs.  Bory  was  not  before  the  court,  a  ruling  on  any  other 
question  would  have  been  an  idle  and  meaningless  ceremony,  and 
a  ruling  which  would  have  been  binding  on  no  one. 

Ft  is  that  feature  of  the  case,  as  determined  in  the  language  herein 
above  quoted  from  our  previous  opinion,  which  removes  the  discussion 
beyond  the  scope  of  Article  3518  of  the  (Mvil  ('ode,  and  clearly  distin^ 
giiishes  the  plea  herein  made  from  the  issues  decided  in  the  cases  on 
which  plaintiff  rests  his  greatest  reliance. 

In  the  case  of  Bush  vs.  Margaret  Decuir  and  Husband,  1 1  Ann.  503, 
the  court  held  that  citation  served  on  the  wife,  and  not  on  the  hus- 
band, was  suflicient  to  interrupt  prescription.  But  it  appears  that  the 
defendant  was  sued  as  a  married  woman,  that  her  husband  was  made 
lier  co-defendant,  hence  the  plaintiff  was  not  legally  responsible  for 
the  neglect  or  omission  of  the  clerk  to  issue  citation  for  the  husband. 
The  service  of  the  citation  on  the  wife  was  lawful,  and  although 
incomplete,  it  was  the  beginning  of  a  legally  sufficient  citation  as 
the  basis  of  a  valid  judgment,  and  as  such  sufficient  to  interrupt 
prescription. 

The  case  of  Satterley  vs.  Morgan,  SS  Ann.  846,  involved  a  plea  of 
prescription  in  a  suit  for  damages.  The  defect  of  the  citation  con- 
sisted in  its  being  addressed  to  **  ('harles  Morgan,  New  Orleans,"  the- 
Sheriff's  return  slio^ving  service  on  "Charles  Morgan,  through  A.  C. 
Hutchinson,  agent  in  person."  On  exception  the  suit  was  dismissed, 
with  right  reserved  to  plaintiff  to  obtain  legal  citation.  AVhen  prop- 
erly cited  the  defendant  pleaded  prescription,  but  this  court  held  the 
previous  defective  citation  as  sufficient  to  interrupt  prescription.  It 
was  shown  in  that  case  that  A.  C,  Hutchinson  was  the  agent  of  Morgan 
with  authority  to  receive  citation,  it  had  been  served  on  him  ;  and  the 
only  error  in  the  pleadings  was  to  treat  Morgan  as  u  resident,  and  to 
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Iiave  omitted  to  state  iu  the  petition  that  Hutchinson  was  his  attorney- 
in-fact. 

This  imperfect  statement  is  sufficient  to  deraonstrate  tlie  material 
difference  between  that  class  of  cases  and  the  issue  now  under  discus- 
sion. 

Our  conclusions  may  operate  a  hardship  on  plaintiff',  but  they  are  the 
unavoidable  results  of  his  own  laches — and  through  them  we  make  a 
similar  disposition  of  the  case  which  was  done  by  the  District  Judge, 
although  we  reach  it  through  a  different  process  of  reasoning. 

Judgment  affirmed. 


Concurring  Opinion. 

I. 

Rkrmudkz,  C.  J.  The  right  of  Knox  to  set  up  the  defense  of 
prescription,  to  protect  himself  and  not  Mrs.  Bory,  appears  unques- 
tionable. 

The  law  accords  to  all  creditors  and  persons,  who  have  an  interest 
in  the  extinguishment  of  an  allegation,  the  right  to  plead  prescription 
for  themselves,  even  if  the  person  bound  by  the  obligation  should 
renounce  such  prescription.     R.  C.  C.  3466  -,  C.  N.  2225. 

^'Ce  serait  une  erreur  de  croire  que  la  prescription  n^a  d'effet  qn^an- 
tant  qu'elle  est  oppos^e  par  celui  qui  a  present  et  que  c^est  an  profit  de 
ce  dernier  une  faculty  personnelle.  ♦  *  Les  creanciers  pen  vent  ex- 
ercer  les  droits  de  leurs  d^biteurs.  Bigot  Pr^ameneu  Disc,  et  Motifs, 
8  Mars,  1804." 

^'Cetter^gleest  une  des  consequences  de  la  regie  generate  qui  repi-onve, 
soit  les  dispositions  et  les  arrangements  frauduleux,  conyus  pour  binder 
des  obligations,  soit  m^me  des  actes  qui  ne  sent  que  le  produit  d'nn 
penchant  trop  liberal,  ou  d'un  faux  calcul,  lorsqu'ils  tournent  an  detri- 
ment de  personnes  en  vers  lesquelles  on  s'est  oblige.  Dans  tons  les 
temps,  cette  classe  d'individus  a  excite  toute  la  solicitude  des  legisla- 
teurs  et  des  tribunanx.  Que  deviendraient  leurs  droits,  le  plus  sou- 
vent,  sMls  etaient  livres  h  la  discretion  des  d^biteurst  Vazeille  Pres. 
No.  353. 

*'  II  n^e8t  pa8  d^uu  honime  junte,  de  ►acritier  ses  obligations  les  plus 
I'troites  a  eelles  qui  out  raoins  de  faveur  et  de  force."  Troplong  Presc. 
V.  [.  No.  KK),  Dnranton  V.  21,  No.  152. 

See,  alAO,  Lavthet  vs.  Hogan,  I  Ann.  .*^0 ;  SucoeHsion  of  (iill,  6  Ann. 
;M2;  2  Ann.  54<),  367 ;  8  Ann,  505 ;  12  Ann.  mi. 
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There  can  be  no  doubt  that  prescription  may  be  interrupted  by 
whoever  has  an  interest  to  keep  a  claim  alive,  whether  the  debtor 
wishes  or  not,  and  that  the  presumption  of  remission  or  abandonment 
of  the  right  may  be  rebutted  and  removed  by  showing  and  proving 
saeh  interruption. 

It  is  not,  however,  any  act  of  the  creditor  that  can  produce  that 
effect.  The  law  requires  that  the  debtor  shall  have  been  cited.  This 
means  that  the  creditor  shall  sue  the  debtor,  and  have  the  process  of 
law  properly  and  seasonably  served  on  him.  ' 

If  the  debtor  be  an  incapacitated  person,  such  as  a  minor  or  a 
married  woman,  the  creditor  must,  as  a  condition  pi-ecedent  to  the 
service  of  the  citation,  put  that  debtor  in  a  legal  position  to  appear 
and  defend  himself,  by  making  him  legally  a  party  to  the  suit,  even 
where  the  same  is  brought  before  an  incompetent  court.  C.  F.  115, 
118 ;  R.  C.  C.  121,  124, 125,  3518. 

If  a  suit  is  brought  against  a  minor  instead  of  being  instituted 
against  the  tutor  dii*ectly,  or  against  a  married  woman,  without  joining 
her  husband,  neither  the  minor  nor  the  woman  being  ma<le  a  party 
and  put  in  a  condition  to  appear  and  defend  the  suit,  it  is  evident 
that  service  on  them  of  the  process  of  court  will  not  justify  a  default 
and  coniirmation  of  it,  or  a  judgment  rendered  after  appearance  and 
answer.  This  is  so,  because  the  person  cited  had  no  capacity  as  such 
to  appear  or  plead. 

"Tout  ^crit  de  forme  propre  a  fairc  annuler  une  assignation,  est  de 
nature  a^  empecher  Tinterruption  de  la  prescription,  sans  quMl  y  ait  a 
rechercher  s'il  vient  d'une  faute  grossiere,  ou  s'il  tient  k  I'inobservation 
de  formalites  tropminutieuses.^'     Vazeille,  No.  107. 

'Ml  faudrait  egalement  regarder  TinteiTuption  comnie  non  avenue,  si 
la  citation  6tait  donn^  k  une  personne  incapable  de  se  d^fendre,  ou  a 
tout  autre  qu^a  Tadministrateur  legal  de  ses  biens."  Duranton,  V.  21, 
No.  266. 

In  the  present  instance,  this  Court,  between  the  same  parties,  in 
this  same  suit,  has  decided  that  Mrs.  Bory  had  never  been  made  a 
party.  It  annulled  the  judgment  rendered  against  her  and  remanded 
the  case  for  the  purpose  of  enabling  the  plaintiff  to  iiuike  her  a  partj/ 
and  serve  the  process  of  court. 

This  decision  is  not  only  authority,  but  constitutes  res  judicata. 

Had  the  plaintiff  originally  asked  that  Mrs.  Bory  and  her  husbund 
lie  cited,  a  service  on  her  would  have  interrupted  prescription  (C,  P. 
192;    Bush  vs.  Decuir,  11  Ann.  503);  but  this  was  not  done.     The 
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omisftiou  is  fatal.  Hence,  Mrg.  Hory,  uot  being  a  party  to  'the  suit 
originally,  could  not  be  legally  served  with  a  citation  so  as  to  inter- 
rupt prescription.  This  is  so,  for  the  plain  reason  that  a  mere  citation 
served  on  one  who  is  not  a  party  to  the  suit,  does  not  interrupt 
prescription. 

The  law  relieves  a  creditor  from  defects  in  a  citation  served  when 
they  are  not  the  results  of  his  own  acts,  or  not  attributable  to  him  ; 
but  it  holds  him  responsible  for  any  omission  occurring  by  his  fault  or 
negligence.  The  penalty  is  the  loss  of  his  claim  when  the  plea  is 
set  up. 

As  the  plaintiff  ought  to  have  put  Mrs.  Bory,  when  he  Urst  sued  on, 
in  a  condition  to  appear  and  defend  herself,  either  by  asking  that  her 
husband  be  cited,  or  by  having  her  authorized  by  the  court  to  do  so 
during  his  absence  (as  was  subsequently  done),  she  was  not  a  party; 
slie  was  not  in  court ;  she  had  no  right  to  protect  herself  judicially, 
and  he  must  stand  the  consequences  of  his  derelictions. 

It  is  true,  that  the  plea  of  prescription  now  insisted  upon  was 
previously  before  us :  but  we  would  not  even  consider  it,  as  Mrs.  Borr 
was  not  then  a  party  to  the  suit,  her  presence  being  necessary. 

The  original  citation  did  not  interrupt  prescription,  and  the  plea  set 
up  is  well  maint^iined. 


Dissenting  Opinion. 

Kennkk,  J.     I  dissent  from  the  opinion  and  decree  herein. 

1st.  The  same  prescription  was  vehemently  urged  by  Knox  when 
tlie  case  was  here  before,  and,  if  the  views  now  taken  are  sound, 
should  tliey  have  been  maintained  t  It  was  useless  to  remand  the 
case  to  perfect  tlie  citation  of  Mrs.  Bory,  if  the  prescription  pleaded  by 
Knox  was  then  a  bar  to  the  further  prosecution  of  the  suit  under  an\' 
subsequent  proceedings. 

2d.  The  citation  of  Mis.  Bory,  though  she  was  not,  at  the  time  of 
service,  autliorized  either  by  tlie  Court  or  her  liusband,  even  if  not 
valid  as  a  basis  for  proceedings  and  judgment,  was,  under  well  estab- 
lished jurisprudence,  sufficient  t^  interrupt  prescription.  Bush  vm. 
Decuir,  11  Ann.  503  ;  Satterlee  vs.  Morgan,  33  Ann.  84t>,  and  authori- 
ties there  cit>ed,  in  not  one  of  which  was  the  citation  sufficient  to  make 
the  defendant  a  party,  or  to  bring  him  into  court. 

3d.  The  suit  is  one  by  a  creditor  to  annul  a  judgment  obtained  by 
Knox  vs.  Mrs.  Bory.     There  is  no  dispute  that  Knox  was  cited  iu 
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time,  and  even  if  Mrs.  Borj  wns  not,  she  is  now  cited,  and  does  not 
plead  prescription.  There  is  no  principle  or  aathority  supporting  the 
right  of  Knox  to  interpose  the  plea  for  his  co-defendant. 

Art.  3466  C.  C.  and  the  decisions  based  thereon  apply  to  a  class  of 
cases  too  different  from  this  to  give  them  the  slightest  application. 

Todd,  J.,  concurs  in  this  opinion. 


No.  f>935. 
The  State  of  Louisiana  vs.  J.  Natai.,  kt  als. 

A  obauge  in  the  charter  of  a  mnDicipal  corporation .  or  o  snbntitation  of  a  new  cliart«r  to 
the  old  one,  will  not  be  deemed,  in  the  abnenct*.  of  espretM  legisUtive  declaration  other- 
wine,  to  affect  the  identity  of  the  corporation. 

The  city  of  New  Orleaun,  fonndc<1  by  Bifuville  in  1718,  ih  identically  the  city  of  New 
OrleaiM  in  1K87. 

Ita  present  charter,  188S.  repeals  all  laws  in  conflict  or  inconttistent  with,  or  contrary  in  itn 
proviaiona,  and  by  irrenistible  implication  maintains  all  Mpecial  lawn,  not  at  such  vari- 
ance with  them. 

Act  100  of  1978,  relative  to  private  marketa.  in  furtherance  of  which  oidinance  No.  4798  A 
b.  haa  been  adopted,  forbidding  private  markets  within  six  squares  of  a  public  market, 
is  a  special  law  and  is  not  in  conflict  with  the  charter  of  1882  and  hns  not  been  repealed, 
neither  has  been  said  ordinance,  which  being  legal,  justifies  the  infliction  of  flne.  etc..  in 
caaea  of  violation  of  its  prohibitions. 

APPEAL  from  the  First  Kecorder'H  Court. 
Davey,  J. 


W,  H.  Rogers,  City  Attorney  j  L,  (/Donnell,  Assistant  City  Att4>rney  ; 
and  Blanc  &  Butler  for  Plaintift'  and  Appellee. 

Belden  &  Annhmster  and  8,  J,  N,  Smith  for  Defendants  and  Ap- 
pellants. 


The  opinion  of  the  Court  was  delivered  by 

Kermudez,  C.  J.  The  defendants  appeal  from  judgments  rendered 
against  them  for  the  payment  of  a  fine  and  in  default  of  payment 
sentencing  them  to  imprisonment  for  the  violation  of  ordinance  No. 
4798  A.  8.,  wliich  forbids  the  keeping  of  private  markets  within  k/> 
.scjiiares  of  a  public  marker  within  the  limits  of  the  (Mty  of  New 
Orleans. 

The  facts  are  admitted. 

Several  defences  are  hH  up,  the  main  of  whicli  is  that  the  law  in 
furtheraiu-e  of  which  the  ordinance  was  adopt<ed,  :iM  well  as  the  ordi- 
nance itself,  have  been  abrogated,  annulled  and  repealed  and  aru  no 
longer  in  force;  that,  th^^refore,  the  tine  imposed  under  the  authority 
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of  tbe  ordinance,  is  ille^^al  for  want  of  a  law  and  that  tliia  court  lias 
conseqnentl}'  jurisdiction  over  the  causes. 

It  is  claimed  that  this  repeal  results  from  tlie  adoption  of  the  pres- 
sent  city  charter,  in  1882,  with  which  the  law  conflicts. 

The  defendants  further  urge  that  the  laws  of  1878,  under  the  provisions 
of  whicli  the  ordinance  was  passed,  contemplated  a  monopoly  and  was 
abrogated  by  the  present  charter,  and  is  in  violation  of  the  (Constitution 
of  the  United  States. 

We  consider  that  these  and  other  objections  to  the  constitutionality 
or  legality  of  the  ordinance  in  question  and  others  similar  to  it,  have 
been  already  considered  and  judicially  determined  in  favor  of  the 
regulation.  - 

Besides,  the  defendants  in  the  instant  cases  have  not  urged  them  on 
appeal  and  may  be  considered  as  having  abandoned  all  rertistance  on 
those  grounds.  Dillon  on  Mun.  Corp.  :{8t),  3  La.  217  ;  4  Ann.  335  ;  27 
Ann.  417;  31  Ann.  544;  36  Ann.  986;  No.  8603  of  the  docket  of 
this  court,  not  reported  in  full;  also  in  cases  Nos.  9582,  9583,  9584 
not  yet  reported. 

So  that,  the  only  question  now  to  be  solved  is  whether  the  ordi- 
nance was  or  not  repealed. 

The  ordinance  in  question,  No.  4798  A.  S.,  was  adopted  in  1878, 
under  the  provisions  of  act  No.  100  of  the  Legislature  previously 
adopted  in  the  same  year,  the  object  ot  which  was  the  regulation  of 
private  markets  in  the  city  of  New  Orleans.  From  that  time  to  the 
present  day,  it  has  uniformly  been  enforced  ;  what  resistance  was  ever 
made  to  its  application,  having  been  judicially  pronounced  groundless 
and  unauthorized. 

The  defendants  in  tlie  present  controversy  however,  argue  that  the 
city  of  New  Orleans  in  existence  at  the  date  of  the  passage  of  the  law 
and  of  the  adoption  of  the  ordinance,  has  ceased  to  exist  as  such, 
under  the  operation  of  act  20  ot  1882,  which  is  the  charter  of  the  city 
now  in  existence ;  that  said  law  and  said  ordinance  were  not  perpetu- 
ated, but  were  ignored  and  abrogated  by  the  last  charter,  and  that  the 
present  prosecutions  are  attempts  to  enforce  a  defunct  municipal  regu- 
lation, in  violation  of  constitutional  and  statutory  law  and  of  the 
pergonal  rights  of  the  defendants. 

The  theory  thus  advanced  rests  upon  the  assumed  proposition  that 
the  city  of  New  Orleans  in  existence  in  1878,  is  not  the  city  of  New 
Orleans  existing  in  1887. 

This  is  a  fallacy  arising  from  a  miscouceptiou  and  a  confusion  of 
ideas  on  the  subject. 
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The  city  of  New  Orleans,  founded  by  Bienville  about  1718  has  never 
ceaned  to  exist  as  an  agglomeration  of  human  beings  for  social,  com- 
mercial and  industrial  purposes. 

It  is  a  growing  fact,  which  no  legislation  has  ever  blotted  out  and 
which  no  power  can  annihilate  in  a  free  country,  altliough  it  be  true 
that  the  form  of  government  to  which  its  inhabitants  have  been 
remitted,  or  the  mode  in  which  it  may  exercise  its  rights  and  powers, 
has  from  time  to  time  l)een  modified  or  changed.  It  is  the  citntaa  or 
polia  of  ancient  times. 

Tlie  inhabitants  had  a  right  to  congregate  and  to  establish  a  city  for 
their  greater  comfort  and  welfare.  In  the  absence  of  any  charter 
incorporating  them,  they  are  like  the  rest  of  citizens  in  the  country 
ruled  by  the  general  laws  enacted  for  the  government  of  all  through- 
out the  territory. 

In  1805  those  inhabitants-  were  given  a  charter,  for  the  first  time 
since  the  cession  of  1803,  and  that  charter  has  been  altered  or  amended 
some  way  or  other,  in  subsequent  years,  viz :  1812,  1818,  1833,  1835, 
1837,  1846,  1850,  1852,  1870  and  1882,  but  the  city,  the  existence  of 
which  was  generally  recognized  by  the  various  constitutions,  has 
retained  its  identity,  not  only  as  a  matter  of  fact,  but  also  as  a  matter 
of  legal  necessity. 

Whatever  rights  it  originally  possessed,  whether  because  expressly 
conferred  by  the  sovereign  or  because  indispensably  inherent  to  its 
nature  and  existence,  it  has  continued  to  possess,  unless  where  such 
rights  have  been  recalled  or  denied  by  the  properly  constituted 
authority. 

The  present  Constitution,  Art.  254,  gave  authonty  to  the  (general 
Assembly  to  cancel  its  charter  and  to  remit  its  inhabitants  to  another 
form  of  government,  if  necessary. 

The  Legislature  did  not,  however,  formally  cancel  its  previous 
although  it  changed  the  form  of  the  municipal  government. 

This  is  apparent  from  the  reading  of  the  last  section  of  the  charter 
of  1882,  which  merely  repeals  the  laws  in  conflict,  inconsistent  with  or 
contrary  to  the  provisions  of  the  act. 

By  irresistible  and  clear  implication,  this  section  contemplates  in 
effect  the  maintenance  and  continuation  in  favor  of  special'  laws  not 
falling  within  the  purview  of  the  act,  namely  not  conflicting  with  it. 

It  will  not  do  to  say  that,  in  the  beginning  of  the  act,  it  is  declared 
that  the  inhabitants  of  the  Parish  of  Orleans  were  created  a  body 
corporate  and  established  as  a  political  corporation  by  the  name  of  the 
City  of  New  Orleans,  for  the  fact  is,  that  the  Legislature  did  not  and 
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could  not  create  the  city  of  New  Orleans  which  had  existed  long  before 
Xhe  act  of  1882. 

To  create  is  to  bring  to  life,  to  animate^  to  vivify,  that  which  never 
exist-ed  before. 

What  the  Legislature  did  was  to  continue  the  City  of  New  Orleans 
as  a  municipal  corporation,  and  to  invest  it  with  powers  which  it  did 
not  previously  possess,  or  to  impose  on  it  obligations  to  which  it  bad 
not  been  subjected.  The  charter  is  the  machinery  whereby  the  city  is 
put  in  motion  and  operates. 

This  is  so  true  that  the  charter  of  1882  transfers  to  the  actual  city 
all  the  rights,  of  any  nature  whatever,  which  the  city  then  in  exist- 
ence possessed  and  enjoyed.     Sec.  28. 

The  laws  which,  from  time  to  time,  have  been  specially  framed  for 
the  government  and  administration  of  the  municipal  affairs  of  the 
City  of  New  Orleans,  have,  therefore,  C4>ntinued  in  force,  except  such 
as  may  have  been  modified  or  repealed,  expressly  or  impliedly. 

The  same  may  be  said  of  such  ordinances  and  regulations  as  the 
city  may  have  passed  in  furtherance  of  these  laws.  Hence,  when 
the  laws  are  modified  or  repealed,  the  municipal  legislation,  in  pursu- 
ance thereof,  is  altered  or  recalled;  but  when  those  laws  remain 
unchanged,  as  in  the  present  case,  that  municipal  legislation  continues 
in  full  force  and  effect  while  it  remains  subject  itself  to  modification 
by  its  framers. 

This  proposition  is  so  palpably  evident  that  it  is  upon  it  that  the 
defendants  have  built  up  the  theory  that  the  act  of  1878,  under  the 
authoiity  of  which  the  ordinance  in  question  was  adopted,  having 
been  repealed,  the  ordinance  in  question,  which  is  an  outgrowth  of  it, 
has  died  away  with  it. 

The  city  charter  of  1882  does  not  purport  to  have  repealed,  in  any 
manner,  express  or  implied,  the  act  of  1878,  which  is  a  special  law. 
On  the  contrary,  as  that  act  is  in  no  way  in  conflict,  or  inconsistent 
witli,  or  contrary  to  the  provisions  of  the  new  charter,  the  irresistible 
inference  is  that  it  has  continued  in  full  force,  and  that  the  ordinance 
passed  in  execution  of  it,  to  regulate  the  distance  at  which  private 
markets  shall  be  kept  from  public  markets,  has  likewise  continued  in 
effect,  and  must  be  enforced  in  all  proper  cases. 

The  conclusions  which  we  have  reached  are  supported  by  good 
authority.  Dillon  on  Mun.  Corp.,  M  Ed.,  Nos.  171, 172 ;  City  of  Mays- 
ville  vs.  Schultz,  3  Dana  Ky.  II  ;  City  of  Olney  vs.  Harvey,  III.  Rep. 
50,  454;     Trustees  Erie  Academy  vs.  City  of  Erie,  Pa.  R.  31,  517; 
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Frask  vs.  City  of  San  Francisco,  21  Cal.  668;  Girard  Heire  vs.  Phila- 
delphia, 7  Wall  1,  and  Broaghton  vs.  Pensacola,  93  U.  S.,  p.  266. 

In  this  last  case  the  highest  tribunal  in  the  land  distinctly  held  that 
a  change  in  the  charter  of  a  municipal  corporation,  or  the  substitu- 
tion of  a  new  charter  in  place  of  the  old  one,  will  not  be  deemed,  in 
the  absence  of  express  legislative  declaration  otherwise,  to  affect  the 
identity  of  the  corporation. 

See,  also :  Toullier  Dr.  Cir.  Fr.,  i,  i,  t,  i,  No.  202 ;  Henry  de  Pansey, 
Pourin  Municipal,  pp.  36,  37 :  also,  2  Woods  632,  Milners'  Admrs.  vs. 
Pensacola. 

It  is,  therefore,  ordered  and  decreed  that  the  judgments  appealed 
from  be  affirmed,  with  costs. 


No.  9830. 
Succession  of  Alexander  IIakkis. 

A  pnrty  is  not  estopped  by  jadielal  declarations  made  for  the  pnrpose  of  simplifying 
proceedings  and  for  the  common  interest  and  convenience  of  all  parties  concerned,  and 
which  have  neither  misled  nor  damaged  anyone. 

Heirs  who  intenrene  in  a  snocessiou  proceeding  as  opponents  to  an  account  filed  by  the 
executor  and  ask  therein  for  an  order  directing  the  executor  to  pay  over  the  money  to 
them,  thereby  recognize  the  existence  and  validity  of  the  nucoosHion  proceeding,  and 
cannot  set  up  its  nullity  as  a  ground  for  relief. 

Taxes  levied  on  the  business  of  a  partnership  form  part  of  the  expenses  of  the  business, 
and,  when  recovered  back  from  the  government,  are  to  be  distributed  among  the 
partners  according  to  the  terms  by  which  the  expenses  were  shared. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Houston  J  J. 


Gfhos,  P,  Claiborne  for  the  Executor,  Appellee. 

Jonas  i&  Nixon  on  the  same  side. 

W.  H,  Rogers  and  Bayns  &  Denegre  for  Opponents  and  Appellants. 

The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  From  1860  to  18(59  three  brothers,  Alexander,  Aaron 
and  Levi  J.  Harris  were  members  of  a  commercial  partnership, 
engaged  in  the  exchange  and  brokerage  business,  under  the  firm  name 
of  Alexander  Harris.  The  tirni  was  dissolved  in  1869  by  the  death  of 
the  two  brothers,  Alexander  and  Aaron  Harris. 

Alexander  left  a  will  appointing  his  widow  and  his  brother,  Levi  J. 
Harris,  testamentary  executors,  who  qualified  and  fulfilled  their  trust 
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and  were  duly  discharged,  after  what  was  Kiipposed  to  be  a  full  aettle- 
luent  of  the  estate  in  1870. 

Subsequently,  it  was  discovered  tliat  certain  internal  revenue  taxes 
which  had  been  paid  to  the  United  States  Government  by  the  firm  of 
Alexander  Harris,  might  be  recovered,  and  Levi  J.  Harris  employed 
Judge  William  R.  Whitaker  as  his  attorney  to  prosecute  the  claim. 

Although  it  was  well  known  to  all  parties  concerned  that  the  claim 
belonged  to  the  firm,  yet  as  it  was  necessary,  in  any  event,  that  there 
should  be  a  legal  representative  of  Alexander  Harris,  and  as  tlie 
payment  and  receipts  had  all  been  made  in  his  exclusive  name,  the 
attorney  deemed  it  best  to  prosecute  the  claim  in  his  sole  name  and 
account,  without  disclosing  the  other  parties  in  interest. 

Accordingly  the  attorney  prepared  and  filed  a  petition  in  the  Civil 
District  Court,  in  the  name  of  Levi  J.  Harris,  setting  forth  his  prior 
appointment  and  discharge  and  the  subsequent  discovery  of  this  claim 
in  favor  of  the  succession  and  the  necessity  that  ^'some  one  shoald  be 
authorized  to  further  prosecute  said  claim  and  administer  the  proceeds 
thereof  on  behalf  of  said  succession,^^  and  praying  to  be  reappointed 
as  executor.  The  appointment  was  made,  and,  thereafter,  a  petition 
was  filed  in  the  United  States  Court  of  Claims,  in  the  name  of  L.  J. 
Harris,  as  executor  of  Alexander  Harris,  containing  the  allegations 
that  the  taxes  had  be^n  paid  by  Alexander  Harris,  and  praying  for 
judgment  for  the  amount  thereof.  The  sum  of  $6606.08  was  recov- 
ered and  collected  by  L.  J.  Harris,  executor,  and,  in  1885,  he  tiled, 
in  the  succession  of  Alexander  Harris,  his  account,  proposing  the 
following  distribution  thereof: 

Amount  paid  J.  G.  Kimball  and  Wra.  R.  Whitaker,  attorneys 
to  prosecute  and  collect  the  claim   against  the  United 

States  Government,  25  per  cent  thereof $1,658  15 

Commission  of  executor,  2i  per  cent 165  15 

Attorney  of  succession 75  00 

Reserved  for  future  costs 50  00 

$1,948  30 
Balance 4,657  78 

$6,606  08 
To  be  equally  divided  in  the  proportion  of  one-third  each  between 
the  members  of  the  late  firm  of  Alexander  Harris  or  their  heirs,  0|. 
each  the  sum  of  $1552.59. 

The  heirs  of  Alexander  Hanns  oppose  this  account,  claiming  that 
the  whole  amount  collected  should  be  paid  over  to  them. 
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Igt.  Tliey  claim  that  Levi  J.  Harris  in  CBtopped,  by  liis  judicial 
declarations  aud  conduct,  from  disputing  that  this  fund  was  recovered 
for,  and  belongs  to,  the  succession  of  Alexander  Harris. 

We  think  the  estoppel  pleaded  has  no  fonndation  in  law  or  justice. 

The  general  doctriue  that  a  party  is  bound  by  his  jndicial  declara- 
tions and  is  estopped  from  subsequently  denying  them  is  well  estab- 
lished and  supported  by  the  numerous  authorities  cited  by  the  learned 
counsel  for  opponents.  But,  as  we  very  recently  said  in  reference  to 
a  like  plea  of  judicial  estoppel :  *^The  doctrine  of  estoppel,  however 
apparently  emphatic,  is  full  of  exceptions,  whicii  vary  according  to 
circuiustauces,  and  was  never  designed  to  apply  to  a  case  like  the 
instant  one,  in  which  the  declaration  made  has  led  no  one  astray  and 
occasioned  damage  to  nobody .''    Stockmeyer  vs.  Oertling,  3S  Ann.  102. 

The  Supreme  Court  of  the  United  States  has  said  :  '^Thc  primary 
ground  of  the  doctrine  is  that  it  would  be  a  fraud  in  a  party  to  assert 
what  his  previous  conduct  had  denied,  when,  in  the  faith  of  that 
denial,  others  have  acted.  The  element  of  fraud  is  essential  either  in 
the  intention  of  the  paity  estopped,  or  in  the  effect  of  the  evidence 
which  he  attempts  to  set  up."     Brant  vs.  Virginia,  98  U.  S.  885. 

There  is  no  dispute  that  this  tax  was  paid  by  the  firm,  and  the 
repayment  was  due  to  the  firm,  and  that  Judge  Whitaker  was  employed 
to  prosecute  and  recover  the  claim  for  the  benefit  of  the  parties 
interested  in  the  firm.  The  proceeding  in  the  name  of  Alexander 
Harris  solely  was  taken  under  his  advice  and  direction,  and  for 
convenience  merely,  and  all  the  pleadings  were  framed  by  him  for  the 
purpose  of  forwarding  this  end. 

As  said  by  Mr.  Greeuleaf,  in  discussing  estoppels :  ^'It  is,  however, 
in  such  cases  material  to  consider  whether  the  admission  is  made 
independently  and  because  it  is  true,  or  is  merely  conventional, 
entered  into  between  the  parties  from  other  causes  than  a  conviction 
of  its  truth  and  only  as  a  convenient  assumption  for  the  particular 
purpose  in  hand."    1  Greenleaf  Ev.,  '^  204. 

It  is  obvious  that  the  declarations  made  in  the  proceedings  here 
were  so  made  for  the  purpose  of  advancing  the  convenience  and 
interest  of  all  parties  in  inter«^st,  and  have  subserved  that  purpose. 
The  heirs, of  Alexander  Harris  have  been  in  no  manner  injured  or 
prejudiced  thereby,  and  it  would  be  the  grossest  injustice  to  allow 
them,  on  such  technical  groundH,  to  defraud  their  associates  of  their 
fair  share  of  this  partnership  fund. 

2d.  Opponents  claim  that  the  re-opening  of  the  succession  of  Alex- 
ander Harris,  after  the  same  had  been  fully  closed,  and  the  rc-appoint- 
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luent  of  Levi  J.  Harris  as  executor,  are  nullities,  aud  that  L.  J.  Harris, 
tlius  stripped  of  tlie  quality  of  executor,  lias  nothing  to  do  but  to  tnni 
this  money  over  Ui  the  heirs  of  Alexander  Hariis,  as  whose  ageat  he 
received  It,  leaving  himself  and  the  heirs  of  Aaron  Harris  to  their 
personal  action  against  said  heirs  for  the  recovery  of  any  claim  they 
have  in  the  funds.  Whatever  may  be  Hie  propriety  and  validity  of 
those  proceedings  under  the  circumstances  of  this  case,  the  fact 
remains  that  L.  J.  Harris  was  actually  appointed,  qualified  aud 
continued  as  executor,  that  he  collected  money  as  such,  aud  that  he  is 
bound  to  account  therefor  to  the  court  which  appointed  him.  Oppo- 
nents might  have  ignored  these  proceedings  or  might  have  taken 
action  to  annul  them,  and  might  have  relied  on  a  personal  action 
against  L.  J.  Harris  to  enforce  their  rights;  but  when  they  intervene 
in  these  proceedings  as  opponents  to  the  account  of  the  executor,  and 
ask  for  an  order  directing  him  to  pay  over  these  funds  to  them,  they 
necessarily  recognize  his  executorship,  in  which  capacity  alone  is  he 
before  the  court  or  subject  to  its  orders  aud  direction.  The  case  pre- 
sents no  feature  of  a  personal  action  against  L.  J.  Harris,  individually  : 
aud,  even  if  it  did,  the  principles  governing  the  distribution  would  not 
be  different. 

3d.  We  think  the  court  did  not  err  in  dividing  this  fund  equally 
between  the  three  partners  in  the  concern  of  Alexander  Harris. 

Although  the  interest  of  the  parties  in  the  profits  was  not  equal 
until  the  last  two  years  of  the  partnership,  yet  the  junior  partners, 
Aaron  and  Levi  J.,  never  bore  less  than  one-third  each  of  the  expenses, 
and,  as  the  taxes  on  the  business  were  part  of  the  exi>enses,  they  aie 
entitled  to  an  equal  share  in  this  sum  paid  on  that  account  and  now 
recovered. 

For  two  years  prior  to  the  dissolution,  the  three  parties  shared 
equally  in  expenses  and  profits. 

We  are  referred. to  a  dictum  of  Mr.  Lindley  in  his  work  on  partner- 
ship, to  the  effect  that  **  under  ordinary-  circumstances  and  in 
the  absence  of  any  agreement  to  the  contrary,  money  earned 
ought  to  be  treated  as  profits  of  the  year  in  which  they  are  paidf  and 
not  as  profits  of  the  year  in  which  they  are  earned."  If  this  rule  were 
applied,  then  even  if  this  collection  were  treated  SLsprofitSj  its  division 
would  be  properly  governed  by  the  interests  of  the  partners  as  exist- 
ing at  the  close  of  the  partnexship.  We  doubt,  however,  if  this  rule 
would  be  applicable  to  cases  in  which  there  had  been  a  change  in  the 
respective  interests  of  the  partners.     JJut  we  think  there  is  no  doubt 
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that  the  taxes  paid  were  properly  expeuses  aud  hk  siidi  slioiiltl  \w 
shared. 

4th.  We  cau  perceive  no  lelevaiic^'  in  the  Huggestion  that  the^c 
taxes  had  been  rliarged  by  the  firm  to  its  castomers.  The  tax  was 
levied  on  the  firm,  collected  ft-oni  the  firm,  and  recoverable  only  by 
the  firm  or  for  its  account.  Whatever  may  be  the  rights  of  the  cus- 
tomers, the  partners  stand  on  an  equal  plane  in  regard  to  each  other 
and  the  heirs  of  Alexander  have  no  greater  rights  than  those  of  Aaron 
or  than  Levi  J.  Harris.  If  the  funds  are  to  be  received  at  all  by  any 
oral)  of  the  partners,  each  must  receive  his  proper  share. 

We  find  no  error  in  the  judgment  appealed  from. 

Judgment  affirmed. 


No.  9887. 

John    D.  Pishek    v:<.   O.    B.   Steele,  Auditok,  and   E.  A.  Burkk, 
Treasi'kek,  of  the  State  of  Lor im ana. 

The  State  of  Louisiaua  has  the  inherent  right  to  regulate  her  ftnuiiced  and  to  use  her 
revenae  according  to  her  own  Jndginenf,  unless  restrained  by  any  contract  obligation 
or  rerbal  right  created  by  the  Legislature  in  favor  of  creditors,  as  to  any  portion  of  the 
same. 

Any  balance  remaining  to  the  credit  of  one  or  more  of  the  separate  funds  created  by  lav, 
after  the  satisfaction  of  all  wan  ante  drawn  against  the  same,  is  the  property  of  the 
State,  with  fnll  power  in  the  Legislature  to  apply  the  same  to  any  lawful  purpose  under 
the  constitntion. 

Holders  of  warrants  drawn  against  the  general  fund  of  1884  have  no  contractor  vested 
right  to  any  balances  for  tajces  due  in  1883  and  previous  vears.  which  were  destined  by 
Act  107  of  1884  to  the  gereral  fund  of  1884,  sufficient  to  defeat  the  legislative  will,  an 
expressed  in  Act  79  of  1886,  ordering  certain  described  taxes  for  said  years,  to  be  place<l 
to  the  CI  edit  of  a  special  levee  fund,  and  adopted  beforo  the  collection  of  such  taxes  had 
been  effected. 

Act  No.  79  of  1886  is  uoi  a  specinl  or  local  law  within  the  intendment  of  Article  48  of  the 
State  Constitution  ;  hence,  it  ih  not  afTected  liy  the  omission  of  the  notice  presciibed  in 
that  article. 

Levee  districtaare  not  coi-porations  within  the  ooope  of  the  prohibition  contained  in  Article 
56  of  the  Constitution.  They  are  State  fuuctionaried  exercising  delegated  powers  as 
parts  of  the  government.  An  act  of  the  Legislature  aathorizing  one  of  the  levee  boards 
to  build  a  leTee  in  the  State  of  Arkansas,  if  necessary,  to  protect  a  poition  of  the 
State  fhim  overflow  \n  not  violative  of  any  article,  prohibition  or  provision  of  the 
State  Constitntion. 

Act  79  of  1886  is  not  an  appropriation  of  money  within  the  meaning  of  the  constitution,  as 
it  does  not  purport  to  draw  any  money  out  of  the  treasury.  It  merely  directs  a  transfer 
of  a  con t^'iii plated  i-e venue,  from  a  separate  fund,  to  which  it  was  destined  under  a 
general  act.  to  a  special  fund,  and  thus  moves  money  within  the  treasury,  but  not  out  of 
It.  A  statute  of  Louisiana  atithorizlng  the  construction  of  a  levee  within  the  State  of 
Arkansas,  with  its  consent,  for  the  protection  of  r4>iiiAians  lands,  Is  not  amenable  to 
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the  prohibition  of  the  second  paragraph  of  Section  10  of  Article  (  of  the  Coostitution 
of  the  United  States,  forbidding  any  State,  withont  the  consent  of  Congress,  to  enter 
into  any  agnsement  or  compact  with  another  Stute.  It  is  an  exercise  of  no  greater  power 
than  the  requisition  of  the  Governor  of  one  State  on  the  GoTemor  of  another,  for  the 
arrest  of  a  fugitive  from  justice. 

APPEAL  from  the    Seventeenth  District  Court,    Pansh   of    East 
Baton  Rouge.     Burgess,  J. 


Kennard,  Howe  and  Prentiss  for  Plaintif!'  and  Appellee. 
H,  P.  Wells  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

PocHlS,  J.  Plaintiff  has  sued  out  an  injunction  to  restrain  the  State 
Auditor  and  Treasurer  from  executing  Act  No.  79  of  1886,  of  the 
Legislature  of  Louisiana,  entitled,  ^'An  act  authorizing  the  tax  due  by 
the  Vicksburg,  Shreveport  and  Pacific  Railroad  Company  to  the  State, 
for  the  years  1880,  1881,  1882  and  1883,  to  be  placed  to  the  credit  of  the 
Tensas  Basin  Levee  District  and  Fifth  Levee  District,  for  levoe 
purposes,  and  authorizing  the  parishes  of  Ouachita,  Richland  and 
Madison  to  appropriate  money  to  said  district  for  the  same  purpose.'^ 

His  contention  is  that  the  taxes  contemplated  in  the  act  should  have 
been  placed  to  the  credit  of  the  general  fund  of  the  year  1884,  against 
which  he  holds  warrants,  aggregating  the  sum  of  $25,000,  drawn  by 
tl»e  Auditor  on  the  Treasurer,  duly  issued,  for  the  expense  and  purpose 
of  maintaining  the  government  of  the  State  and  the  public  institu- 
tions thereof. 

That,  as  all  the  Auditor's  warrants  payable  out  of  the  general  fund 
of  1883,  and  of  previous  years,  had  been  paid  or  otherwise  settled, 
the  holders  of  warrants  payable  out  of  the  general  fund  of  the  year 
1884  had  acquired  a  vested  right  to  the  taxes  referred  to  in  said  Act 
79  of  1886,  under  the  provisions  of  the  last  paragraph  in  Section  5  of 
Act  No.  107  of  1884,  which  reads:  "The  several  funds  herein  provided 
for  shall  be  continuous  funds,  and  the  State  Treasurer  shall,  without 
legislative  action,  transfer  any  and  all  balances  remaining  in  the 
treasury  to  the  credit  of  the  separate  funds,  after  providing  for  the 
payment  of  all  warrants  drawn  against  said  funds,  for  any  year,  to 
the  credit  of  the  same  funds  for  each  succeeding  year,"  *  *  and 
that  under  the  enactment  just  <}uoted,  the  warrant-holders  aforesaid 
were  vested  with  rights  amounting  to  a  contract  in  the  premises. 

He,  therefore,  charges  said  Act  No.  79  of  188t)  to  be  unconstitu- 
tional, null  and  void,  for  the  following  reas^ous: 
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Ist.  Becanse  it  impairB  the  obligatioDS  of  the  contract  created  bj 
and  between  the  State  and  himself  as  a  warrant- holder  as  aforesaid. 

2d.  Because  it  divests,  without  compensation,  his  vested  rights 
acquired  under  the  provision  of  Act  107  of  1884,  hereinabove  quoted. 

3d.  Because  it  is  a  local  and  special  law,  passed  without  the  notice 
required  by  Article  48  of  the  Constitution. 

4tb.  Because  it  grants  the  funds  of  the  State  to  a  corporation,  in 
violation  of  Article  56  of  the  Constitution. 

5th.  Because  it  applies  taxes  collected  under  the  authority  of  the 
State  to  the  construction  of  levees  in  the  Stat43  of  Arkansas,  in 
violation  of  Articles  204,  213,  214, 215  and  216  of  the  Constitution. 

6th.  Because  it  is  an  appropriation  made  within  five  days  of  the 
final  adjournment  of  the  session  of  the  Legislature,  and  (if  otherwise 
valid)  it  violates  Article  55  of  the  Constitution. 

7th.  Because  it  undertakes  to  use  funds  of  the  State  upon  some 
agreement  or  compact  between  the  States  of  Arkansas  and  Louisiana, 
in  violation  of  the  second  paragraph  of  Section  10  of  Article  1  of  the 
Constitution  of  the  United  States. 

The  defendants  made  a  nominal  defense,  but  the  serious  contest  Is 
made  by  the  two  levee  districts  intended  to  be  the  beneficiaries 
of  the  act,  who,  by  incervention,  pleaded  a  general  denial,  and  set  up 
the  special  plea  that  plaintiff  has  shown  no  intent  to  present  the 
issues  tendered  in  his  petition,  for  the  reason  that  he  has  no  right  to, 
or  lien,  or  privilege  on  the  tax  which  is  the  subject  of  the  controversy. 

From  an  admission  in  the  record,  it  appears  that  the  amount  of 
taxes  paid  by  the  railroad  company  for  the  years  1880,  1881,  1882  and 
1883  amount  to  $9687.62,  and  that  the  portion  of  the  same  which 
would  have  gone  to  the  general  fund  of  1884,  in  the  absence  of  Act  79 
of  1886,  amounts  to  $5198.34. 

The  District  Judge  pronounced  the  act  to  be  unconstitutional  as 
violative  of  article  55  of  the  State  constitution  and  perpetuated  the 
injunction  in  so  far  as  the  amount  which  would  have  gone  to  the 
General  Fund  is  concerned,    Intervenors  have  appealed. 

Our  study  of  the  case  has  led  us  to  a  different  conclusion  from  that 
of  the  District  Judge,  and  we  hold  that  his  judgment  is  erroneous. 

In  our  disposition  of  the  numerous  constitutional  objections  levelled 
by  plaintiff  against  the  Statute  under  discussion,  we  have  been  guided 
by  the  rule  that  the  attempt  of  a  private  individual  to  control  any 
portion  of  the  finances  of  the  State,  and  so  restrain  the  proper  officers 
from  the  performance  of  a  plaiu  and  unequivocal  duty  in  their  admin- 
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lAtratioD  of  fiiudd  of  the  State,  by  invoking  tlic  aid  of  the  judicial 
power  t4)  that  end.  and  to  annul  and  avoid  an  unconstitutional  an  act 
of  the  Leginlature  imposing  the  duty,  and  regulatiug  the  mode  of 
di8p08iug  of  8uch  fundn,  involves  the  exercise  of  a  formidable,  bni 
delicate  power,  which  courts  will  be  slow  to  assume,  and  will  never 
attempt  to  exercise  in  doubtful  cases. 

In  treating  of  a  kindre<l  subject,  Chief  Justice  Marshall,  as  the 
organ  of  the  court,  in  the  case  of  Fletcher  vs.  Peck,  6  ('ranch.  128, 
used  the  following  cautious  language :  ^^  The  question  wliether  a  law 
be  void  for  its  repugnancy  to  the  constitution  is,  at  all  times  a  question 
of  much  delicacy,  which  ought  to  be  seldom,  if  ever,  to  be  decided  in 
the  affirmative, in  doubtful  cases,  *  *  *  It  is  noton  slight 
implications  and  vague  conjectures  that  the  Legislature  is  to  be 
])ronounced  to  have  transcended  its  powers,  and  its  acts  to  be  consid- 
ered as  void.  The  opposition  between  the  constitution  and  the  law 
should  be  such  that  the  .Judge  feels  a  clear  and  strong  conviction  of 
the  incompatibility  with  each  other." 

.Judge  Cooley  wrote  on  the  same  subject  as  follows:  ''The  statute  is 
assumed  to  lie  valid  until  some  ojie  complains  whose  rights  \k  invades. 
Frhna  favie,  and  on  the  face  of  the  act  itself,  nothing  will  generally 
appear  to  show  that  the  act  is  not  valid :  and  it  is  only  when  some 
person  attempts  to  resist  its  operation,  and  calls  in  the  aid  of  the 
judicial  power  to  pronounce  it  void  as  to  him,  bis  property  or  his 
rights,  that  the  objection  of  unconstitutionality  can  be  presented  and 
sustained.  Respect  for  the  Legislature,  therefore,  concurs  with  well 
established  principles  of  law  in  the  conclusion  that  such  an  act  is  not 
void  but  voidable  only  ;  and  it  follows,  as  a  necessary  legal  infiMence 
from  this  position  that  this  ground  of  avoidance  can  be  taken  advant 
age  of  by  those  only  who  have  a  right  to  question  the  validity  of  the 
act,  and  not  by  a  stranger."  Cooley  (Constitutional  Limitation,  4th 
Ed.,  p.  199. 

That  principle  is  suggestive  of  a  grave  doubt  of  the  right  of  plaintiff 
in  this  case  to  assail  the  constitutionality  of  the  statute  under  discus- 
sion, beyond  the  Hrst  two  grounds  contained  in  liis  petition,  which 
)>resent  the  avernuiits  that  the  act  impairs  the  obligation  of  his 
alh'ged  contract,  an<l  divests  his  vested  rights  to  the  proceeds  of  the 
taxes.  For  it  appeals  to  our  minds,  as  a  j^ropositiou,  not  even  sus- 
ceptible of  controversy,  that  tlie  State  of  Louisiana  has  the  right,  of 
every  sovereign,  to  regulate  her  public  revenue,  and  apply  her  own 
funds  as  her  own  judgment  may  siiggt^st.  unless  by  contract  or  by 
previous  legislation,  she  has  subj«'cted  any  portion  thereof  to  a  legal 
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preference  in  favor  of  a  creditor  or  contracting  party.  But  giving 
the  benefit  of  tlie  doubt  to  plaintiff  wc  shall  now  proceed  to  consider 
his  nnnieroas  objections. 

Ist.  As  the  warrantH  which  he  holds  were  Lssned  "for  the  expense 
and  pur|>o0e  of  maintaining  the  government  of  the  State  and  the  pnblic 
institutions  thereof"  it  is  evident  that  the  obligation  of  the  State  to 
pay  liis  warrants  does  not  spring  from  a  contract.  To  this  he  does 
not  even  pretend ;  he  sets  up  the  provision  of  act  107  of  1884  as  the 
rtoarce  of  his  contract. 

Bat  the  language  of  the  enactment  will  not  bear  such  a  conHtrnction. 
The  direction  therein  contained  for  the  future  guidance  of  the  Treas- 
urer, is  to  "  transfer  any  and  all  balances  remaining  in  the  Treasury  to 
the  credit  of  the  separate  funds  after  providing  for  the  payment  of  all 
warrants  drawn  against  said  funds,  for  any  year,  to  the  credit  of  the 
same  funds  for  each  succeeding  year ;"  but  the  taxes  due  by  the  Rail- 
road Company  for  the  years  1880,  1881,  1882  and  1883,  and  which  were 
paid  only  on  the  26th  of  July,  188(5,  never  remained  in  the  Treasury  as 
a  balancje  to  the  credit  of  any  fund  whatever.  Jiefore  the  payment 
thereof,  by  act  79,  approved  on  the  8th  of  July,  1886,  and  before  the 
funds  became  liable  to  the  effect  of  the  general  direction  contained  in 
the  provision  now  under  discussion,  the  Treasurer  was  directed  t<i 
place  them  to  the  credit  of  another,  and  a  special  fund,  nor  could  those 
funds  have  been  contemplated  by  the  law-maker  in  the  provision '>f 
the  act  107,  1884,  for,  at  that  time,  the  tax  was  resisted  by  the  com- 
pany as  shown  by  litigation  pending  in  this  court,  and  subsequently  in 
the  Supreme  (^ourt  of  the  United  States,  of  which  facts  we  must  take 
judicial  cognizance.     Dennis  vs.  Railroad  Company,  84.  Ann.  954. 

An  argument  by  the  State  to  enhance  the  rights  of  claimants  to  a 
general  fund  of  any  year  by  adding  thereto  unclaimed  balances  in 
said  fund  for  previous  years  cannot  be  construed  as  a  contract  affect- 
ing a  fund  not  then  available  and  which  it  could  not  be  conjectured 
would  reach  the  Treasury*  with  any  certainty  or  in  any  given  year. 

Nor  can  it  be  envoked  a«*  a  contract  by  a  holder  of  warrants  which 
had  not  yet  been  issued  at  the  date  of  the  legislation  wliicli  is  held  up 
as  a  contract.  Act  107  was  adopted  on  July  10,  1884,  and  tlie  sample 
warrant  filed  in  this  case  bears  the  date  of  October  21,  JSH4. 

2d.  We  are  at  as  great  a  loss  to  conceive  of  the  grounds  on  which 
]daintiff  re8t>s1iiB  alleged  vested  rights  to  the  taxes  in  question  for  the 
payment  of  his  warrants. 

It  is  undeniable  that  tlu;  balances  which  may  at  any  time  remain  in 
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the  Treasury  to  the  credit  of  any  of  the  separate  funds  created  by 
law,  are  the  lawful  property  of  the  State  of  Loaisiaiia,  with  full  power 
to  dispose  thereof  as  any  private  individual  has  a  right  to  do  with  his 
unencuuibered  property. 

Now,  what  is  the  legal  meaning  and  effect  of  a  legislative  direction 
to  transfer  such  balances  to  the  same  funds  of  the  ensuing  year  f 

It  surely  cannot  amount  to  anything  more  than  an  act  of  gratuity  on 
the  part  of  the  State  in  favor  of  the  holders  of  warrants  against  the 
particular  fund  for  the  year  to  which  the  surplus  is  thus  transferred. 

What  power  or  authority  can  be  invoked  to  hold  the  Slate  to  the 
full  gratuity,  if  she  subsequently  desires  to  decrease  it  to  any  extent, 
and  to  compel  her  to  give  the  whole  "  pound  of  flesh"  as  "  denomi- 
nated in  the  bond  ?" 

A  fortiori  will  no  one  be  heard  to  claim,  under  such  legislation, 
any  vested  right  to  a  fund  which  had  then  no  existence,  and  which 
therefore  could  not  have  been  included  in  an  appropriation  for  the 
benefit  of  any  one. 

3d.  It  is  difficult  to  understand  how  a  statute  directing  the  transfer 
of  certain  moneys  from  one  fund  to  another  in  the  treasury,  can  be 
amenable  to  the  objection  that  it  is  a  local  or  special  law ;  and  to 
thus  subject  it  to  the  provisions  of  Article  48  of  the  Constitution  which 
requires  previous  notice  by  the  publication  of  the  intention  to  apply 
therefor.  As  this  objection  has  not  been  argued  by  ])laintitl*'s  counsel, 
we  are  left  to  the  inference  that  the  ground  may  be  intended  to  apply 
to  the  acts  creating  the  two  levee  districts  which  are  thc^beneliciaries 
of  the  act  in  question.  In  that  event,  the  argument  is  met  by  Article 
46,  which  provides  that :  "  The  General  Assembly  shall  not  pass  any 
local  or  special  law  on  the  following  specified  objects  :     *     *     * 

"  Creating  corporations,  or  amending,  renewing,  extending  or 
explaining  the  charter  thereof;  provided^  this  shall  not  apply  *  *  • 
to  the  organization  of  levee  districts  and  parishes/'  But  the  question 
is  no  longer  an  open  one,  since  the  decision  recently  made  by  this 
Court  in  the  case  of  the  Planting  Company  vs.  Green  Tax  Col,,  in 
which  plaintifiTs  counsel  herein  successfully  maintained  the  reverse  of 
their  present  contention  on  this  point. 

4th.  PlaintilTs  counsel  have  not  favored  us  with  an  argument  in 
support  of  this  fourth  objection,  and  it  is  doubtless,  because  they 
shrank  from  the  task  of  attempting  to  prove  that  a  •*  levee  district" 
created  by  the  State  as  one  of  its  functionaries,  charged  with  the  duty 
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of  providing  for  tlie  general  welfare  of  the  people  by  protecting  them 
from  inundation,  could,  by  any  reaBoniug,  be  considered  as  an  associa- 
tion or  corporation,  distinct  from,  and  independent  of,  the  State 
within  the  intendment  of  the  prohibition  contained  in  Article  56  of 
the  Constitution,  when  it  says :  **  The  funds,  credit,  property,  or 
things  of  value  of  the  State,  or  of  any  political  corporation  thereof, 
shall  not  be  loaned,  pledged  or  granted  to  or  for  any  person  or 
persons,  association  or  corporation,  public  or  private." 

The  funds  thus  applied  in  these  two  acts  do  not  cease  to  be  moneys 
of  the  State,  but  the  use  thereof  is  merely  directed  to  a  designated 
object,  which  is  in  itself  a  State  function. 

5.  Plain tilf^s  counsel  are  also  silent  on  this  objection,  which  is 
levelled  at  the  right  of  the  State  to  build  levees  in  the  State  of 
Arkansas.  The  object  of  the  levee  wliich  the  act  authorizes  the 
board  to  build  in  Arkansas,  is  expressed  to  be  for  the  protection  of 
said  district  from  overflow.  The  object  is,  therefore,  within  the 
logical  and  reasonable  purpose  contemplated  by  the  Constitution  in 
the  system  of  levees  which  it  has  provided  for  in  Articles  204,  213,214, 
215  and  216. 

It  is  passing  strange  that  the  very  articles  which  the  Legislature 
manifestly  intended  to  carry  out  by  this  measure  are  invoked  by 
plaintiff  as  obstacles  to  the  enactment. 

6th.  This  objection,  which  invokes  the  nullity  of  the  act  because  it 
is  an  appropriation  of  money  made  within  tlie  last  few  days  of  the 
session,  is  the  ground  which  the  District  Judge  sustained.  It  must 
have  appeared  ominous  to  plaintiff  to  have  seen  the  District  Court 
rest  its  judgment  on  the  weakest  ground  of  his  pleadings.  As  an 
argument,  it  is  answered  by  the  text  of  the  act,  which  reads :  *^  All 
the  State  taxes  due  by  the  Vicksburg,  Shreveport  and  Texas  Paci6c 
Railroad  Company,  in  and  for  the  parishes  of  Ouachita,  Richland  and 
Madison,  for  the  years  1880,  1881,  1882  and  1888,  shall,  when  paid  into 
the  treasury  of  the  State,  be  at  once  placed  to  the  credit  of  the  Tensas 
Basin  Levee  District,  *  *  to  be  used  in  the  manner  now  provided 
by  law,  in  constructing,  repairing  and  maintaining  any  and  all  levees 
in  the  State  of  Arkansas  (said  State  consenting),  that  will  protect 
said  district  from  overliow.^^  What  portion  of  tliat  language  can  be 
construed  as  an  appropriation  of  money,  we  are  at  a  loss  to  appreciate. 

The  real  object  of  the  act  is  to  provide  additional  means  for  the 
purposes  of  the  works  to  be  made  by  tlie  State,  through  that  levee 
district,  towards  the  preservation  of  the  property  of  its  people,  and 
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to  that  end,  certain  taxes  therein  described,  are  designated  as  a  special 
levee  fund  in  addition  to  resourceH  i>reviou8lv  provided  for  to  the 
credit  of  the  board  charged  with  ilie  performance  of  that  duty.  The 
act  merely  directs  that  certain  funds,  when  they  reach  the  Treasury, 
sliall  be  placed  to  the  credit  of  a  special  fund,  instead  of  being 
distributed  ratably  among  the  four  separate  fuQd»  created  by  law,  and 
designated  as  the  **  General  Fund,"  the  "  Current  School  Fund,"  the 
^Mnterest  Fund,"  and  the  '^General  Engineer  Fund."  It  partaken 
more  of  the  nature  of  an  act  creating  a  revenue  for  a  special  purpose 
than  one  appropriating  any  portion  of  an  existing  revenue.  It  is 
therefore  immaterial  whether  the  act  was  ]>assed  and  signed  within  the 
time  specified  in  article  55  of  the  Constitution. 

7th.  The  seventh  objection  invokes  the  second  paragraph  of  section 
10  of  article  1  of  the  Constitution  of  the  United  States,  which  leads: 
"No  State  shall,  without  the  consent  of  Congress,  *  ♦  «  enter 
into  any  agreement  or  compact  with  another  State,  or  with  a  foreign 
power,  or  engage  in  war  unless  actually  invaded,  or  in  such  imminent 
danger  as  will  not  admit  of  delay. ^' 

On  reading  that  objection  in  connection  with  the  constitutional 
])rohibition  just  quoted,  the  mind  w^ould  naturally  expect  a  charge  that 
the  State  of  Louisiana  was  projecting  a  treaty  of  alliance  with  th^ 
State  of  Arkansas,  or  contemplating  some  joint  scheme  of  commercial 
or  industiial  entetprise,  or  perhaps  conspiring  for  the  establishment  of 
a  new  confederacy  -,  but  great  is  the  relief  when  the  mind  is  informed 
that  the  purpose  which  plaintiff  resists  with  such  a  powerful  shield, 
is  merely  to  build  a  piece  of  levee  in  the  State  of  Arkansas  if  neces- 
sary, and  if  that  State  does  not  object,  or  consents. 

It  is  indeed  too  clear  for  argument  that  such  a  transaction  is  no  more 
a  prohibited  compact  between  two  Statues  than  is  contained  in  the 
requisition  of  our  Governor  for,  and  the  consent  of  another  to,  the 
capture  and  arrest  of  a  fugitive  from  justice. 

We  conclude  that  the  .statute  under  discussion  has  successfully 
withstood  all  of  plaintiff's  attacks,  which  are  manifestly  more  formi- 
dable in  their  number  than  in  their  intrinsic  strength. 

It  is  therefore  ordered,  adjudged  and  decreed  that  Ihe  judgment 
appealed  from  be  annulled,  avoided  and  reversed  ;  that  the  prelimi- 
nary injunction  issned  herein  be  dissolved,  and  that  plain tiff^s  action 
be  dismissed  at  his  costs  in  both  courts. 


NEW  ORLEANS,  APRIL,  1887.  45r> 


PlftntinK  ftnd  ManufactuiiBg  Company  vs.  Tax  Collector  et  al». 

No.  9915. 

Excelsior    Planting    ani>    MANnPAOTiiRimi    Company   vs,    T.   K. 
Green,  Tax  Collector,  et  als. 

Act  No.  44  of  1886  doM  not  violate  Ai-t.  99  of  the  Constitution,  that  "Everv  law  shall 
embi-ace  but  one  object,  which  shall  be  expreaaed  in  the  title."  The  arst  embraces  but 
one  broad  and  comprehensive  object,  and  Its  various  provisions  embrace  means  for  ita 
aocomplishment,  appropriate  and  referrable  to  the  oblect,  and  all  of  which  are  ex- 
pressed in  the  title. 

The  act  does  not  violate  Art.  4S  of  the  Constitution,  prohlbitiuK  local  or  special  lawH. 
witboat  previous  pnblished  notice  having;  lieen  £iven  of  the  intention  to  apply  for 
them.  This  law  is  removed  from  the  operation  of  Art.  48  by  Arts.  313  and  214  of  tbe 
Conatitntion,  the  first  of  which  provides  that  "  a  levee  system  shall  he  maintained  in 
the  State,"  and  the  other  authorizes  the  establishment  of  levee  district.^,  etc.  Tfa% 
power  granted  by  Art.  S13  is  ancillary  to  the  duty  imposed  by  Art.  214.  The  power 
and  duty  so  expressly  confen  ed  by  these  articles  passed  to  the  Letcislature  antrammelled 
by  tbe  restrictions  of  Art  48,  afBrming  :f:i  Ann.  568 :  3f>  Ann.  4P2:  35  Ann.  1142. 

The  power  conferred  by  Art.  914  of  the  Constitution  to  levy  a  tax  of  five  mills  on  all  the 
property  of  the  district,  was  not  exclusive  of  the  power  of  local  assessmeniH  for  thf 
xaroe  pnrpose.  The  intention  was  to  gnknt  a  new  and  additional  power,  which,  bur 
for  snch  express  grant  would  have  been  prohibited  by  other  articles  of  theConstttntion, 
not.  CO  destroy  powers  already  possesse<l. 

Arts.  35.  43.  S3  and  .)5  of  the  Constitution  have  no  application,  because  this  is  not  uu 
appropriation  or  a  revemte  bill  within  the  meaning  of  those  articles . 

Arts.  44  and  56  do  not  apply,  becaube  this  act  does  not  ''contract  or  authorize  the 
coDtnMting  of  any  debt  or  liability  on  behalf  of  the  State  ;'  and  the  bonds  authorixed 
are  for  the  benefit  of  the  levee  district  cor))oration  itself,  and  not  for  any  other  person 

•     or  corporation,  as  Intended  by  Art  56. 

The  aaaesaments  levied  by  the  act  are  not  violative  of  Art).  203,  209,  214  and  242,  on  the 
snlject  of  taxation,  affirming,  after  diacussion,  former  decisions,  holding  that  '  local 
assessments  for  public  works,  levied,  not  on  taxable  properly  generally  for  common 
public  benefit,  but  only  on^particular  property  specially  benefited  by  the  works  as  an 
equivalent  for  the  direct  benefit  conferred,  although  an  exercise  of  the  taxing  power- 
are  not  considered  as  taxes  within  the  scope  and  meaning  of  constitutional  leHtrictiotiM 
on  the  general  power  of  taxation.*' 

Although  the  legislative  power  to  levy  local  assessments  is  thus  recognised,  yet  it  does  not 
follow  that  every  exaction  may  be  supported  by  simply  calling  it  a  local  assessmeut. 
Three  elements  most  concnr  to  make  a  valid  local  assessment :  1st.  The  work  must  be 
public,  and  of  a  character  to  confer  special  benefit  on  the  district  assessed,  as  distinct 
from  the  general  benefit  to  the  State  at  large,  ad.  The  assessment  must  be  supportt-d 
by  benefits,  actually  or  presumptively  received  by  the  persons  or  property  snbjected  tu 
it.    3d.  The  contribution  must  not  manifestly  exr-erd  the  benefit  conferred. 

Any  pretended  assessment  wanting  in  these  elements  wonld  cease  to  be  taxation,  ami 
become  a  taking  of  property  without  process  of  law  and  without  addjuate  couipeuss 
tiou. 

When,  however,  the  Legislature,  in  the  ;exercise  of  legislative  power,  ha«  levied  local 
assesamentA  which  are  not  clearly  wanting  in  the  foregoing  elements,  it  is  not  tli^ 
province  of  the  Judiciary  to  annul  and  set  them  aside. 

Local  aasessmenta  are.  as  a  general  rule,  levied  on  land  alone ;  but  this  is  only  becau.ie  land 
is  the  kind  of  property  which  is  usually  benefited  ;  but  there  exists  no  such  coustitu 
tional  or  other  restriction  on  the  legislative  power;   and  when  particular  peiwouiil 
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properly  has  opjoyed  a  benettt  from  the  works  to  which  it  owes  iU  exiatence  and 
preservation,  nothing  presents  the  Legislatare  Troin  asHcssin;;;  it. 

Under  this  act  the  cotton  is  asaeseed,  not  simply  as  a  bale  of  cotton,  but  as  a  bale  of  oottoB 
which  has  been  prodaced  on  lands  protected  by  the  levees,  and  has,  during  the  period  of 
.  its  cnltivation  and  growth,  enjoyed  the  benefit  of  its  protection.  No  one  dealing  with 
such  cotton  can  be  prejudiced,  because  all  are  advised  by  the  law,  from  the  moment 
when  the  cotton  is  planted,  that,  when  it  reaches  the  condition  of  a  ginned  bale,  it  must 
pay  this  tax. 

The  provisions  of  the  fourteenth  amendment  to  the  Constitution  of  the  United  States  and 
of  Arts.  6  and  156  of  the  State  Constitution  on  the  subject  ol  taxing  property,  without 
due  process  of  law.  or  without  adeqnate  compensation  previously  made,  do  not  apply  to 
local  assessments,  but  only  to  exactions  made  under  the  right  of  eminent  domain. 

We  have  no  jurisdiction  over  the  reconventioual  demand. 

APPEAL  from  the  Ninth  District  Court,  Parish  of  Coucordia. 
Young,  J, 


JSlam  d  Luce,  Conner  &  Conner,  and  F.  L.  Mason  for  Plaiutiff  and 
Appellant. 

Steele,  Oarret  dk  Dagg  and  Kennard,  Howe  d:  Prentiss,  for  Defendants 
and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Fbnner,  J.  The  objects  of  this  action  are  to  enjoin  the  execution 
of  the  provisions  of  the  act  of  the  Greneral  Assembly';  No.  44  of  1886, 
and  to  have  said  act  decreed  to  be  unconstitutional,  null  and  void. 

The  general  objects  of  tlie  act  referred  to  are  to  establish  a  levee 
District  composed  of  certain  territory  therein  defined ;  to  create  for 
said  district  a  body  corporate  styled  ''  The  Board  of  Commissioners 
for  the  Fifth  Louisiana  Levee  District;^'  and  to  vest  said  board  with 
various  powers  and  duties  therein  enumerated,  having  in  view  the 
principal  purposes  of  ''the  construction  and  maintenance  of  levees, 
and  to  establish  a  comprehensive  levee  system  *  *  *  for 
the  purpose  of  permanently  securing  the  entire  district  from  destruct- 
ive floods,"  and  of  providing  the  necessary  revenues  for  carrying  out 
said  objects. 

The  constitutional  objections  urged  are  iiumerou>t,  aud  we  shall 
consider  them  separately. 

I. 

It  is  claimed  that  the  title  of  the  act  does  not  comply  with  the 
requirements  of  Art.  29  of  the  Constitution  which  provides  that 
^^  every  law  shall  embrace  but  one  object  and  that  shall  be  expressed 
in  its  title."  The  title  is  very  long  aud  very  speciiic  and  certainly 
expi^sses  and  cover:$  every  provision  embraced  iu  the  law.     Indeed 
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tlie  coDiplaint  is,  not  that  the  title  fails  to  express  the  object  of  the 
law,  bat  that  tiie  law  itself  embraces  more  than  one  object.  Hence 
the  decisions  relied  on  by  plaintiff's  counsel  in  the  Irwin  case,  33  Ann. 
63,  and  State  vs.  Baam,  33  Ann.  982,  have  no  application.  In  those 
eases  we  were  concerned  exclusively  with  the  su£Qciency  of  the  titles ; 
and  finding  that  the  laws  contained  provisions  of  a  character  not 
expressed  or  suggested  in  the  titles,  we  decreed  their  nullity.  Lan- 
guage used  to  distinguish  the  provisions  expressed,  from  those  not 
expressed,  in  the  title,  as  being  '^distinct  and  separate,"  is  not  to  be 
interpreted  as  meaning  that  they  were  so  separate  and  distinct  that 
they  could  not  have  been  embraced  in  the  same  law  if  they  had  been 
properly  expressed  in  its  title. 

We  have,  heretotbre,  held  that  a  law  is  not  invalidated  because  it 
contains  **  several  particular  objects,  all  of  which  are  properly  refer- 
able to,  and  subdivisions  of,  a  single  general  object."  State  vs.  Hen- 
derson, 32  Ann.  781;  Weise  vs.  Thibaut,  34  Ann.  556.  (Reported  by 
syllabus  only;  see  opinion.) 

Cooley  lays  down  the  proper  principle  governing  the  application  of 
this  constitutional  requirement :  '^  The  general  purpose  of  such  provis- 
ions is  accomplished  when  the  law  has  but  one  general  object  which  is 
fairly  indicated  by  its  title.  To  require  every  end  and  means 
necessary  or  convenient  for  the  accomplishment  of  the  general  object, 
to  be  provided  for  by  a  separate  act  relating  to  that  alone,  would  not 
only  be  unreasonable  but  would  actually  render  legislation  impossi- 
ble."   Cooley  Const.  Lim.,  p.  143. 

The  proper  application  of  the  foregoing  principles  renders  the 
objections  to  statute  under  this  head  so  untenable  and  futile  that  we 
really  feel  it  unnecessary  to  particularize  them  The  law  has  one 
broad  and  comprehensive  object  fully  expressed  in  its  title,  and  its 
various  provisions  only  embrace  means  for  its  accomplishment,  appro- 
priate and  referable  to  the  object  itself.  Under  plaintiff's  theory  the 
Legislature,  to  effectuate  this  object,  would  have  been  obliged  to  pass 
a  dozen  separate  acts,  each  of  which,  standing  alone,  would  have  been 
meaningless. 

II. 

The  next  objection  urged  is  that  the  act  violates  Art.  48  of  the  Con- 
stitution which  provides  that  *'no  local  or  special  law  shall  be 
passed  on  any  subject  not  enumerated  in  Art.  46,  unless  notice  of 
the  intention  to  apply  therefor  shall  have  been  published,  etc.,  at  least 
thirty  days  prior  to  the  introduction  into  the  General  Assembly  of 
such  bill." 
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Waiving  the  queatioo  as  to  whether  this  is  a  local  or  special  law,  it 
is  reoioved  from  the  operation  of  Art.  48  by  Arts.  213  and  214,  the 
first  of  which  provides  that  ''  a  leree  system  shall  be  maintained  in 
the  State,*^  and  the  last  declares  ^'  the  Greneial  As^mbly  may  divide 
the  State  into  levee  districts,  and  provide  for  the  appointment  or 
election  of  levee  commissioners  in  said  districts,  who  shall,  in  the 
method  and  manner  to  be  provided  by  law,  have  a  supervision  of  the 
erection,  repairs  and  maintenance  of  the  levees  in  said  districts ;  to 
that  effect  it  may  levy  a  tax,  not  to  exceed  five  mills,  on  the  taxable 
property  situated  within  the  alluvial  portions  of  said  districtA  subject 
to  overflow." 

The  power  thus  expressly  conferred  by  Art.  214  is  ancillary  to  the 
duty  imposed  by  the  previous  Art.  213,  and  it  passed  to  the  Legislature 
untrammelled  by  the  restrictions  contained  m  Art.  48. 

The  Constitution  imposed  upon  the  General  Assembly  the  duty  to 
maintain  "  a  levee  system,"  and,  as  an  aid  in  the  furtherance  of  such 
duty,  it  conferred  the  power  to  establish  *'  levee  districts." 

We  are  bound  to  presume  that,  in  passing  this  statute,  the  General 
Assembly  has  concluded  that,  for  the  efficient  performance  of  its  duty 
to  maintain  a  "  levee  system,"  it  was  essential  to  exercise  this  power 
of  establishing  a  '*  levee  district." 

We  have  held  in  three  cases  that  whei*e  the  Constitution  has,  in 
express  terms,  conferred  on  the  General  Assembly  the  duty,  or  even 
the  power,  to  adopt  legislation  on  a  particular  subject,  even  though 
local  in  character,  such  duty  aod  power  are  not  subject  to  the  restric- 
tions imposed  by  Art.  48.  Taxpayers  vs.  City,  33  Ann.  568;  Davidson 
vs.  Houston,  35  Ann.  492  ;  State  vs.  Dalon,  35  Ann.  1142. 

We  can  add  nothing  to  the  reasoning  present^^d  in  tliose  cases,  and 
content  ourselves  with  referring  to  them. 

III. 

It  is  claimed,  however,  that  the  act  violates  Art.  214  itself,  which 
has  just  been  quoted,  because  the  last  clause  thereof  authorizing  the 
levy  of  a  ''tax,  not  to  exceed  five  mills,  on  the  taxable  prop<^rty 
situated  within  the  allitvial  portion  of  said  districts  subject  t.o  over- 
tlow,"  is  a  provision  of  the  means  for  the  exercise  of  the  prior  power 
granted,  which  is  restrictive  and  impliedly  prohibitive  of  a  resort  to 
any  other  means,  and  that  this  prohibition  is  violated  because  the  act, 
after  authorizing  the  levy  of  the  live  mill  tax,  ])roceeds  to  authorize 
the  collection  of  ceittiiii  local  contributions  or  assessments  on 
particular  property  benefit«d  by  the  levees. 

We  consider  the   reasoning  of  plaintiff's  counsel  on   this  subject 
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entirely  fallacioas.  Tbey  assimilate  thi^  provision  to  the  claase  of 
the  Coostitatioii  aathorizing  tbe  General  Assembly  *'  to  exempt  from 
taxation  property  actually  used  for  cburcb,  scbool  or  cbari table 
purposes,"  and  to  another  claase  fixing  the  salary  of  the  jadges  of 
this  Court  at  $5000  pei'  annum.  It  bas  been  held  that  no  other  prop- 
erty tban  that  enumerated  can  be  exempt  from  taxation ;  and  we 
should,  of  course,  hold  that  no  greater  salary  than  $5000  could  be 
conferred  upon  the  judges.  We  carry  the  analogy  to  its  fullest  extent 
when  we  say  that,  under  Art.  214,  the  power  granted  to  levy  the  five 
mill  tax  would  be  exclusive  and  prohibitive  of  any  levying  of  any 
*i^reater  tax ;  but  the  analog^'  entirely  fails  when  the  effort  is  made  to 
extend  the  prohibition  to  the  provision  of  other  means  than  taxes.  It 
is  obvious  that  the  object  of  the  last  clause  of  Art.  214  was  not  to 
exclude  the  power  of  local  asscrtsment,  but  simply  to  confer  the  power 
of  taxation.  It  was  necessary  for  the  latter  purpose,  because,  without 
it,  such  power  could  not  have  been  exercised,  being  in  violation  of 
other  constitutional  provisions  on  the  subject  of  taxation.  But  the 
power  of  local  assessment  (if  it  exists  at  all,  which  will  be  considered 
hereafter)  existed  entirely  independent  of  this  and  all  other  provisions 
on  the  subject  of  taxation.  To  hold  that  the  power  of  local  assess- 
ment was  taken  away,  because  the  power  of  taxation  was  conferred, 
would  be  to  reverse  the  purpose  of  the  article,  and  to  convert  what 
was  evidently  Intended  as  the  grant  of  a  new  and  additional  power 
into  a  destruction  of  power  already  possessed. 

No  sound  rule  of  interpretation  supports  such  a  construction  and  we 
sustain  the  legislative  interpretation  which  has  rejected  it* 

IV. 

The  objections  that  the  act  violates  Arts.  35,  53,  55,  4.3,  44  and  56, 
may  be  disposed  of  in  globo. 

As  to  the  first  four  articles,  they  have  no  application,  because  it  is 
evident  that  this  is  not  an  appropriation  or  revenue  bill  within  the 
meaning  of  those  articles. 

As  to  Arts.  44  and  56,  they  are  equally  inapplicable,  because  the 
act  does  not  **  contract,  or  authorize  the  contracting  of,  any  debt  or 
liability  on  behalf  of  the  State ;"  and  it  does  not  loan,  pledge  or 
grant  the  funds,  or  credit,  or  property  of  the  State,  or  of  any  political 
corporation  thereof  "to  or  for  any  person  or  persons,  association  or 
corporation,  public  or  private."  The  bonds  authorized  to  be  issued 
by  the  corporation  are  is^(ued  for  its  own  exclusive  pnrposes  and 
benefit. 

As  to  the  grant  to  the  corporation  of  certain  lands  of  the  State,  we 
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need  not  now  discuss  its  constitutionality,  because  it  does  not  affect 
the  issues  in  this  case,  and  even  if  that  part  of  Section  11  were  uncon- 
stitutional (which  we  do  not  decide)  the  rest  of  the  act  might  well 
stand  without  it.  The  same  remarks  apply  to  the  exemi>tion  of  said 
granted  lands  from  taxation. 

V. 

Section  9  of  the  Act  authorizes  the  board  to  ^*  levy,  annually,  a  local 
assessment  or  forced  contribution  of  live  cents  on  each  and  every  acre 
of  land  within  the  district;'^  and  Section  10  provides:  *'  that  in  case 
the  said  board  shall  deem  the  funds  heretofore  provided  for,  inade- 
quate to  locate,  repair  and  construct  levees  so  as  to  prevent  disastrous 
floods,  the  said  board  shall  have  authority  to  levy  a  special  assessment 
or  forced  contribution,  not  to  exceed  fifty  cents  per  bale  on  each  and 
every  bale  of  cotton  produced  in  the  district  upon  lands  subject  to 
taxation  under  the  provisions  of  this  Act." 

Th6  contributions  levied  under  the  foregoing  provisions  are  the  main 
subjects  of  controversy.  They  are  assailed  as  violative  of  Articles  203, 
209,  214  and  242  of  the  State  Constitution. 

It  is  not  necessary  to  quote  these  articles.  It  is  sufficient  to  say  that 
they  all  contain  certain  directions,  regulations  and  limitations  which 
the  franiers  of  the  organic  law  have  ordained  as  controlling  the  exer- 
cise of  the  power  of  taxation  by  the  State  and  its  subordinate  political 
corporations. 

It  is  self-evident,  that  if  the  contributions  here  involved  are  em- 
braced within  the  scope  and  meaning  of  the  words  '^  taxes,'^  and  ''tax- 
ation," as  employed  in  those  articles,  they  would  unquestionably 
violate  both  their  letter  and  spirit. 

But  in  a  recent  case,  very  analogous  to  the  instant  one,  we  have 
held,  after  the  most  careful  consideration,  that ''  local  assessments  for 
public  works,  levied,  not  on  taxable  property  generally  for  mere 
common  public  benefit,  but  only  on  particular  property  specially  ben- 
efited by  the  works,  as  an  equivalent  for  the  direct  benefit  conferred, 
are  not  considered  as  taxes  within  the  meaning  of  constitutional  re- 
strictions on  the  power  of  taxation."  Charnock  vs.  Levee  Dist.  Co., 
38  Ann.  323. 

In  so  holding,  we  followed  a  long  line  of  precedents  in  the  juris- 
prudence of  this  and  of  other  States,  approved  by  the  standard  text 
writers.  11  Mart.  324 ,  9  Rob.  333 ;  2  Ann.  330  j  4  Ann.  2  j  11  Ann.  220, 
370;  14  Ann.  998;  20  Ann.  499;  21  Ann.  51;  32  Ann.  888;  33  Ann.  276; 
34  Ann.  362;    36  Ann.  670,  38;    Burroughs  on  Taxation,  Chap.  22; 
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Cooley  ou  Taxation,  Chap.  20;  and  uunieronH  authorities  from  other 
States  cited  by  those  authors. 

We  have  considered  attentively  tlie  respectful  but  vigorous  assault 
made  on  the  correctness  of  our  opinion  holding  that  this  principle  is 
applicable  under  the  peculiar  provisions  of  the  present  Constitution. 

Our  minds  have  been  open  to  conviction,  and,  to  paraphrase  the 
nervous  language  of  Chief  Justice  Hlack,  if  satisfied  we  had  stumbled, 
we  should,  by  no  means,  feel  compelled  to  stumble  again  every  time 
we  came  to  the  place  where  we  stumbled  before. 

But  on  the  most  careful  reconsideration  of  the  question  uuder  all  the 
additional  light  thrown  upon  it  by  the  arguments  of  counsel  and  by 
their  researches  into  the  proceedings  of  the  Convention,  as  recorded  in 
its  journal,  we  remain  fully  convinced  of  the  correctness  of  our  former 
decision. 

The  journal  of  its  proceedings  shows  that  the  Convention  absolutely 
refused  to  embody  in  the  Constituticm  :iny  regulation  whatever  of  the 
power  of  local  assessment ;  and  amongst  the  propositions  offered  and 
rejected,  was  the  following  : 

^*'Art.  — .  No  specific  tax  or  assessment  for  local  improvements  shall 
be  levied  or  collected  if  the  tax  or  assessment  shall  exceed  the  amout 
of  the  benefit  conferred  on  the  property."  Official  Journal,  Conv.  of 
1879,  pp.  201,209,  261,  325 

It  is  impossible  to  resist  tho  inference  that  the  Convention,  having 
the  subject  of  local  assessments  repeatedly  brought  before  it,  knowing 
that,  under  uniform  jurisprudence,  that  subject  was  held  not  within  the 
grasp  of  general  provisions  on  the  subject  of  taxation,  and  thus  re- 
fusing to  adopt  any  regulations  whatever  concerning  it,  determined  to 
leave  that  power,  where  it  had  always  rested,  in  the  hands  of  the  Leg- 
islature, to  be  exercised  according  to  its  discretion,  limited  only  by 
other  constitutional  principles. 

This  is  the  conclusion  reached  by  us  in  the  Charnock  case  and  we 
are  bound  to  adhere  to  it. 

VI. 

We  are  next  to  consider  whether,  admitting  the  legislative  power  to 
levy  local  assessments,  the  particular  contributions  exacted  under 
this  act  are  local  assessments  properly  so  called;  for,  as  Judge  Cooley 
wisely  says,  "a  man's  property  is  not  to  be  taken  from  him  with 
impunity,  and  without  redress,  by  simply  calling  the  appropriation  an 
assessment,  when  it  is  not  such  in  its  elements."  Cooley  on  Taxation, 
p.  460.    We  must  understand  what  aie  the  principles  underlying  this 


462  SUPREME  COURT  OF  LOUISIANA. 


PlaDtinic  and  Maoiifactunug  Company  v«.  Tax  CoIlect4)r  ©tals. 


rind  HUpportiug  this  peculiar  species  of  taxation,  which  is  thus  enfran- 
chised from  the  coustitutionul  restraints  imposed  npon  the  ordinary 
exercise  of  the  taxing  power. 

We  consider  Cooley's  definition  of  these  principles  to  be  clear  and 
correct,  viz  :  "Special  assessments  are  made  upon  the  assumption  that 
a  portion  of  the  community  is  to  be  specially  and  peculiarly  benefited 
in  the  enhancement  of  the  value  of  the  property  peculiarly  situated 
as  regards  a  contemplated  expenditure  of  public  finds ;  and,  in  addi- 
tion to  the  general  levy,  they  demand  that  special  contributions,  in 
consideration  of  the  special  benefit,  shall  be  made  by  the  persons 
receiving  it."     Cooley  Taxation,  p.  416. 

Three  elements  must  concur,  viz  : 

1st.  The  work  must  be  public  and  of  a  character  to  confer  special 
local  benefits  on  the  district  within  which  the  assessment  is  levied. 

2d.  The  assessment  must  be  supported  by  benefits  actually  or 
jiresumptively  received  by  the  persons  or  property  subjected  to  it. 

3d.  The  contribution  must  not  manifestly  exceed  the  benefit  con- 
ferred. 

Where  these  elements  or  any  of  them  are  clearly  wanting  in  con- 
tribution exacted  tinder  the  name  of  a  local  or  special  assessment, 
the  legislative  action  cannot  be  sustained.  But  the  province  of  deter- 
mining for  what  objects,  in  what  districts,  and  on  what  persons  or 
property,  such  assessments  may  be  levied,  is  wisely  and,  indeed, 
necessarily  confided  to  the  legislative  department,  and  it  is  only  where 
the  assessment  is  so  manifestly  unjust,  oppressive  and  violative  of  the 
foregoing  requirements  as  to  give  demonstration  that  they  have  been 
disregarded,  that  a  court  would  be  justified  in  overruling  the  legisla- 
tive judgment.  Indeed,  Cooley  says:  **  It  is  conceded  that  the 
legislative  judgment  that  a  certain  district  is  or  will  be  so  far  specially 
benefited  by  an  improvement  as  to  justify  a  special  assessment  is 
conclusive,  and  that  its  determination  as  to  what  shall  be  the  basis  of 
the  assessment  is  equally'  conclusive.  To  invoke  the  intervention  of 
a  court  for  relief  against  the  results  of  its  conclusion  is  to  give  its 
judgment  controlling  eflfect  over  that  of  the  Legislature,  in  a  matter 
of  the  apportionment  of  a  tax,  which,  by  concession  on  all  sides,  is 
purely  a  matter  of  legislation.  This  is  confessedly  inadmissible  in 
any  case  where  the  legislative  power  has  not  been  exceeded  by  an 
apportionment  merely  colorable.''    Cooley  Taxation,  p.  459. 

Applying  these  principles  to  the  instant  ca«e,  there  can  be  no  ques- 
ti(m  that  the  object  for  which  the  assessments  are  levied,  viz:  The 
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linilding  of  levees,  is  a  pulilic  and  proper  one,  and  thai  the  property 
within  the  district  will  be  undoubtedly  benefited. 

It  has  been  held  by  this  court,  and  is  unquestionably  true,  that  the 
main  object  of  the  public  levee  system  in  Louisiana  is  to  protect 
airable  lands  from  overtiow  and  thus  to  enable  crops  to  be  pi od need 
niMni  them.     Cash  vs.  Whitman,  13  Ann.  401,  38  Ann. 

It  is  equally  evident  that  such  open  and  arable  lands,  by  reason  of 
the  ability  thus  secured  to  make  crops,  derive  greater  benefit  from 
levee  protecti<m  than  uncleared  or  uncultivated  lauds.  It  would  have 
been  competent,  and  clearly  just,  foi  the  legislature  to  have  imposed  a 
greater  contribution  on  the  former  than  on  the  latter. 

So,  considering  that  the  fairest  measure  of  the  additional  benefit  de- 
rived by  the  cultivated  lands  would  be  the  crops  actually  produced, 
that  would  likewise  form  the  safest  guide  in  apportioning  the  addi- 
tional contribution. 

Nor  do  we  see  any  leason  why  the  crops  themselves,  thus  protected 
and  saved  might  not  be  subjected  to  assessment. 

Now,  it  is  a  fact  of  which  we  may  take  judicial  cognizance,  that  the 
principal  agricultural  product  of  the  region  comprised  within  the 
levee  district  is  cotton,  to  which  all  other  crops  are  subsidiary,  and 
which  is,  as  a  general  thing,  the  marketable  and  money-producing 
crop. 

The  Legislature,  doubtless,  concluded  that  the  cotton  produced  on 
laud  would  be  as  reasonable  and  fair  a  measure  of  the^  extra  benefit 
derived  by  such  land  as  any  other,  and  that  tliis  cotton,  having  been 
protected  during  the  whole  season  of  it,s  growth  by  the  levees,  had 
enjoyed  a  benefit  which  formed  a  just  basis  for  it*  assessment.  In 
this  the  Legislature  certainly  acted  within  the  range  of  its  power  and 
in  thorough  conformity  with  the  principles  of  special  asssessraeut. 
The  only  question  was  how  and  when  to  apportion  and  collect  the 
assessment  on  such  cotton.  The  simplest  and  most  practical  mel  hod 
was  evidently  that  adopted,  to- wit :  to  apportion  it  on  the  ginned 
bale,  which  is  the  mercantile  form  to  which  all  cotton  is  reduced  for 
marketable  purposes. 

We  can  see  no  objection  to  this  method. 

The  contention  that  this  is  a  simple  tax  upon  an  article  of  personal 
]iroperty.  which,  at  the  moment  it  is  taxed,  has  reached  a  condition  in 
which  it  cannot  possibly  be  benefit<»d  by  levees,  is  entirely  too 
narrow.  Tlie  basis  of  thetnx  is  not  merely  that  the  thing  is  a  bale  of 
cott4)n,  but  that  it  is  a  bale  of  cotton  which  has  been  produced  on  land 
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protected  by  the  levees,  and  lias,  during  the  period  of  it*  cultivation 
and  growth,  enjoyed  the  benefits  of  such  protection. 

Every  person  who  plants,  cultivates,  gathers  or  deals  with  tliis 
cotton,  from  first  to  last,  knows,  from  this  law,  that  when  it  passes  to 
the  stage  of  being  ginned  and  baled,  it  is  to  pay  the  specified  assess- 
ment as  an  equivalent  for  the  protection  it  enjoyed  during  the  period 
of  its  growth. 

Thus  the  tax,  in  effect,  attaches  to  the  crop  from  the  moment  of 
planting  the  cotton  and  adheres  until  paid. 

It  is  vain  to  say  that  a  bale  of  cotton  is  ])ersonal  jiroperty, 
and  that  local  assessments  can  only  be  levied  on  real  estate. 
There  exists  no  such  constitutional  or  other  restriction  on  tlie  legisla- 
tive power.  It  is  true,  as  Mr.  Burroughs  says,  that  '*  as  a  general 
rule,  the  local  assessment  is  solely  upon  land,  and  not  on  personal 
property."    Burroughs  on  Tax'n,  p.  473. 

But  this  is  because,  ordinarily,  land  is  the  kind  of  property  which 
receives  the  benefit  of  such  public  improvements  by  increase  of 
value. 

Cooley  says :  "  Personal  property  is  not  commonly  thus  assessed. 
The  reason  is  manifest  in  the  fact  that  special  benefits  generally 
accrue  almost  exclusively  to  lands."  He  refers  to  many  cases^ 
however,  in  which  the  assessment  does  embrace  personal  property  as 
well  as  land.    Cooley,  Tax'n,  p.  457. 

When,  as  in  the  instant  case,  the  particular  personal  property  as- 
sessed has  enjoyed  a  benefit  from  the  works,  to  which  it  owes  its  ex- 
istence and  preservation,  and  when  the  Legislature  has,  in  the  exercise 
of  its  judgment,  determined  that  it  should  contribute  for  such  benefit, 
no  principle  or  precedent  can  be  found  which  would  justify  a  court  in 

overruling  its  decision. 

VII. 

The  provisions  of  the  15th  amendment  to  the  Federal  Constitution, 
and  of  articles  6  and  156  of  the  State  Constitution  prohibiting  the  tak- 
ing of  property  "without  due  process  of  law"  and  the  taking  of  private 
property  "for  public  purposes  without  just  and  adequate  compensation 
being  first  paid,"  have  no  application  to  contributions  levied  under  the 
taxing  power,  but  only  to  exactions  made  in  the  exercise  of  the  right 
of  eminent  domain. 

Cooley  says:  "that  local  assessments  are  an  exercise  of  the  taxing 
power,  has  over  and  over  again  been  affirmed  until  the  controversy 
must  be  regarded  as  closed  j  "  quoting  a  large^  number  of  authorities. 
Cooley  on  Tax'n.  430. 
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We  so  held  in  the  Charnock  case,  38  Add.  323. 

It  is  well  settled  that  the  foregoing  constitutional  provisions  have  no 
application  to  local  assessments  possessing  the  elements  essential  to 
their  validity,  such  as  we  have  held  these  to  be.  If  they  were  wanting 
io  these  elements,  the  case  would  be  different ;  they  would  then  "cease 
to  be  taxation  and  become  a  taking  of  private  property  for  public  use 
without  just  compensation.^'    Burroughs  on  Tax'n.,  p.  467. 

We  have  thus  disposed  of  all  the  constitutional  objections  to  the 
law.  In  reaching  our  conclusions  we  have  been  guided  by  the  follow- 
ing cardinal  principles  which,  though  elementary,  cannot  be  too  often 
repeated  as  fixing  the  proper  relations  between  the  judicial  and  legis- 
lative depaitments  of  the  government : 

1st.  That  the  legislative  department  of  the  State  posseF«es  com- 
plete and  sovereign  legislative  power  except  so  far  as  restrained  by 
limitations  imposed  thereon  by  the  Constitutions  of  the  State  and  of 
the  United  States. 

2d.  That  whoever  assails  the  validity  of  a  legislative  ivct  passed 
in  the  exercise  of  legislative  power,  must  point  t<i  the  portions  of  the 
St4ite  or  Federal  Constitutions  which,  expressly  or  impliedly,  prohibit 
the  adoption  of  such  an  act. 

iid.  That  the  judiciary,  recngnissing  the  right  and  duty  of  the 
Legislature  to  construe  and  determine  primarily  its  own  power  under 
the  Constitution,  will  never  overrule  that  determination  unless  clearly 
convinced  of  such  radical  inconsistency  between  the  law  and  Consti- 
tution that  the  two  cannot  be  reconciled. 

The  presages  of  dire  woes  to  result  from  the  recognition  of  such 
power  in  the  legislative  department,  ^re  not,  in  our  opinion,  foreshad- 
owed by  the  prudent  and  equitable  exactions  imposed  by  the  present 
law,  which,  we  trust,  will  be  abundantly  repaid  by  the  benefits 
received.  We  have,  however,  indicated,  in  the  present  opinion, 
conservative  principles  which  control  and  restrain  the  power  and 
would  afford  protection  in  the  improbable  contingency  that  the  Legis- 
lature should  violate  the  trust  that  the  people  have  reposed  in  its  wis- 
dom and  patriotism. 

The  learned  judge  a  quoj  in  a  forcible  opinion,  reached  the  same 
conclusions  which  we  have  announced,  on  every  point  except  the 
validity  of  the  iissessment  on  cotton. 

We  are  clearly  without  jurisdiction  of  the  reconventioual  demand. 
It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  amended  by  annulling  that  portion  thereof  which 
partially  maintains  the  injunction,  and  by  now  decreeing  that  the 
injunction  sued  out  herein  be  dissolved  and  plain  tiff  ^s  demand  be 
rtgect^d,  plaintiff  to  pay  costs  of  the  lower  court  as  of  this  appeal. 
30 
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SuccKSfsioN  OF  Charlotte  Piffkt.  — Ok  Rcjlk  ok  a   LK<iATKE  for 

Possession. 

The  executors  of  a  will  who  deliver  poMeHsion  of  tin  iuiuiovable  Vn  the  iiAurruciiiar.v  under 
the  will,  lejrally  loee  seisin  of  the  property,  which  does  uot  revtMt  to  the  AiicceMion  if  the 
iiftufmct  expii^es  before  the  fiinctioiis  of  the  executors  have  expired ;  the  usufruct  thAii 
hecomes  incorporated  with  the  ownership  Hence,  in  snch  a  case  the  legatee  of  the 
naked  ownership  of  the  immovable  cannot  demand  delivery  of  bis  le^Hcy  of  the  exe- 
oators. 

APPEAL  froui  the  Civil  District  Court  for  the  Parish  (»f  Orleans^. 
HoUHtOHj  J. 


Fred,  D.  King  for  Plaintiff  and  A]ipellaut. 
T.  Gilvwre  i&  Sons  for  the  Executor,  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

POCHJ&,  J.  The  last  will  of  the  deceased  cont^iiued  a  special  legacy 
of  two  pieces  of  immovable  property,  on  Bourbon  street,  in  this  city, 
in  favor  of  Joseph  R.  Meghill,  subject  to  the  usufruct  thereof,  for  his 
lifetime,  bequeathed  to  J.  B.  Piffet,  the  decedent's  husband.  The  will 
was  i)robated,  and  in  due  course  Piffet  was  placed  in  possession  of  the 
property,  subject  to  his  usufruct,  and  Piffet  died  in  September,  1 885. 

A  short  time  thereafter  Meghill,  the  legatee  for  the  naked  ownership 
of  that  property,  instituted  these  proceedings,  to  be  put  in  possesftiou 
thereof,  on  the  ground  that  the  usufruct  established  by  the  will  in 
favor  of  J.  B.  Piffet  had  ceased  at  his  death.  He  nnide  the  executor  a 
party  to  his  rule. 

The  latter  made  no  opposition  or  appearance  by  pleadin;;s.  On  t)ie 
trial  the  relief  prayed  for  by  plaintiff  in  rule  was  denied  for  the  time 
being,  and  further  consideration  of  the  rule  was  postponed  to  the  trial 
of  the  opposition  of  J.  B.  Piffet,  now  represented  by  his  heirs  at  law, 
claiming  the  marital  fourth  of  the  succession  of  Charlotte  Piffet. 

From  that  judgment  Meghill  has  taken  the  present  appeal. 

The  District  Judge  rests  his  judgment  on  the  following  considera- 
tions, that  in  view  of  the  claim  urged  by  the  Piffet  heirs  for  the 
marital  fourth,  which,  if  sustained,  would  take  ]>recedence  over  the 
legacy  in  favor  of  Meghill,  plaintiff  in  rule,  and  that  by  parting  with 
]>ortioiis  of  the  ]»roperty  tif  the  puccertsion  the  executors  might 
eventually  be  without    sutlieieni    means  to  meet  the   payment  of  said 


NEW  ORLEANS,  APRIL,  1887.  467 

SaccMsioD  of  Piffet. 

marital  fourth,  although  maoy  other  legacies  nuder  a  particular  title 
liad  already  been  delivered,  it  was  thought  proper  not  to  grant  the 
relief  prayed  for  at  that  BtAge  of  the  succession.  The  record  is  not  a 
condition  to  justify  us  in  reviewing  the  reasons  of  the  judge,  as  we 
find  no  issue  to  pass  upon.  Tt  is  true  tliat  the  consideration  adopt^^d 
by  the  judge  had  been  suggested,  in  argument,  by  counsel  for  the 
heirs  of  Piftet. 

Rut  it  appears  that  the  Piffets  tiled  no  intervention  or  pleadings  of 
any  kind.  Now  the  executor,  who  did  not  join  issue  below,  states 
here  by  brief  that  he  has  no  interest  in  the  matter,  as  iiis  seisin  of  the 
property  terminated  with  the  delivery  thereof  to  the  usufructuary; 
and  that  at  the  end  of  the  usufruct  tlie  property  cannot  revert  to  the 
succession,  but  the  possession  is  then  legally  joined  to  the  naked 
ownership. 

That  proposition  is  undeniable  in  law,  and  hence  the  executor  was 
not  the  proper  party  to  be  made  a  defendant  in  rule. 

Article  1680  of  the  Civil  Code  provides :  "  The  delivery  of  legacies 
under  a  particular  title  must  be  demanded  of  the  testamentary  execu- 
tor, who  has  the  seisin  of  the  succession.  If  the  testamentary  execu- 
tor has  not  the  seisin,  or  if  his  functions  have  expired,  the  legatees 
must  apply  to  the  heirs." 

It  is  argued  by  appellant^s  counsel  that  the  executors  have  yBt  the 
seisin  of  the  succession!  that  may  be  true  as  to  certain  [tortious 
thereof,  but  it  surely  cannot  be  extended  to  a  piece  of  property  which 
is  the  object  of  a  legacy  under  a  particular  title,  and  which  under  the 
will  has  gone  out  of  the  control  of  the  executors. 

It  thus  appears  tp  our  minds  that  when  this  rule  was  tried  theie 
was  no  issue  joined  or  to  be  tried  before  the  court,  and  that  the  rule 
should  have  been  discharged  for  want  of  parties. 

.Since  the  death  of  Piflfet  fhe  property  in  question  must  be  in  posses- 
sion of  8ome  one,  subject  to  the  right  of  possession  of  the  legatee  of 
the  naked  ownership.  It  is  not  in  the  possession  of  the  executors, 
and  it  is  not  intimated  that  it  is  in  the  possession  of  the  snccession  of 
J.  B.  Piffet.  The  way  may  be  open  to  the  legatee,  but  if  he  is  resisted 
ke  has  bis  proper  recourse. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled 
and  set  aside,  and  it  is  now  ordered  that  the  rule  for  possession  by 
Meghill  be  discharged  at  his  costs  in  both  courts,  without  prejudice  to 
his  right  <)f  Caking  possession  of  the  property  descril»ed  in  his  rule,  «r 
of  judicially  claiming;  the  same  in  a  pni]»er  proccrding. 
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Gallion  et  a1.  vs.  Keegan. 


No.  9908. 

51  1167       ^'^-^'^    ^-    ^ALLION     ET    AL.     VS.    JaMES    E.     KeEGAN,    ADMINISTRATOR. 
The  petition  in  tbi<)  case  exhibits  an  action  by  a  former  minor  arrived  at  the  age  of  rai\)ority 

against  the  succession  of  a  deceased  tator,  to  recover  an  amount  alleged  to  be  due  by 

him  in  virtue  of  his  gestion  as  tutor. 
As  snob,  it  stands  in  the  same  position  as  if  the  tutor  were  alive  and  the  action  were  direoUd 

against  him. 
More  than  four  years  having  elapsed  after  the  majority  of  plaintiff  before  the  suit  was 

brought,  the  plea  of  prescription  of  four  years  is  sustained. 

APPEAL  from  the  Eleventh  District  Court,  Parish  of  Natchitoches. 
Pierson,  J. 

W.  B.  Eutland  for  Plaintiff  and  Appellee. 
W,  H,  Jack  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fennek,  J.  A  careful  scrutiny  of  the  petition  filed  by  plaintiff'  in 
this  case,  satisHes  us  that  it  is  an  action  brought  by  her  iigainst  the 
administrator  of  the  succession  of  her  former  tutor  to  recover  judg- 
ment for  an  amount  due  her  by  said  tutor  on  account  of  property  and 
funds  received  by  liim  in  that  capacity  and  never  account-ed  for. 

Plaintiff  was  the  sole  heir  of  her  father,  Dewitt  Iverson  Fillzey,  who 
died  in  I860.  She  avers  that  her  grandfather,  Wra.  Ellzey,  caused  lier 
father^s  succession  to  be  opened,  and  was  appointed  and  qualified  as 
administrator  thereof,  and  caused  an  inventory  to  be  taken  showing 
property  to  the  value  of  $7,823 ;  that,  after  the  death  of  her  mother, 
which  occurred  in  1862,  her  said  grandfather  "  was  dul^-  appointed 
tutor  to  your  petitioner,  who  was  then  a  minor,  and  he  qualified  as 
such,  and  he  caused  an  inventory  to  be  taken  of 'all  the  property  l>e- 
longing  to  her,  which  was  worth  its  appraised  value  say  $8,418.10,  and 
that,  as  such  tutor,  he  took  possession  of  said  property  and  held  it 
under  his  own  control  until  his  death,  which  occurred  about  January, 
J  866." 

She  then  avers  that  Keegan  was  qualified  as  administrator  of  the 
succession  of  her  said  grandfather  and  former  tutor,  and  has  l>een  and 
still  is  acting  as  such  administrator ;  that  "  he  refuses  to  pay  her  the 
balance  due  her  by  her  former  tutor,  say  $8,418.10,  less  a  credit  of 
$1,600  paid  in  1867.  *  *  She  avers  that  she  has  demanded  of  said 
administrator  the  payment  of  this  amount  and  that  he  refuses  to 
pay  the  same,  and  she  has  also  demanded  that  he  allow  the  said 
claim  which  he  refuses  to  do,  and  that  he  also  refuses  to  fib*  an  ac- 
count as  administrator  of  said  successions  in  which  she  might  force 
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liiiQ  to  tabulate  ber  said  claim.  She  avers  that  she  is  uow  a  major 
and  has  been  long  since  emancipated  by  marriage,  and  has  a  right  to 
l>e  paid  the  balance  dae  her  by  her  former  tutor  out  of  his  sacces- 
sion  or  estate  which  is  in  the  hands  of  his  said  administrator,  J.  E. 
Keegau,  but  that  she  has  failed  to  get  him  to  do  so  after  amicable  de- 
mand, and  he  also  refuses  to  tabulate  her  claim  ;'^  and  she  pray h  for 
judgment  against  him  for  the  sum  claimed. 

The  foregoing  extracts  sufficiently  establish  the  true  nature  of  the 
suit  to  be  an  action  against  the  administrator  of  a  deceased  tutor  to 
recover  an  amount  due  by  him  in  virtue  of  his  gestion. 

It  is,  in  no  respect,  different  from  what  the  action  would  have  been 
if  the  tutor  were  alive  and  the  action  were  directed  against  him. 

Amongst  numerous  defences,  the  defendant  pleads  the  prescription 
of  four  yeai-s  under  Art.  362  of  the  Civil  Code,  providing :  "The  action 
of  the  minor  against  his  tutor,  respecting  the  acts  of  the  tutorship,  is 
prescribec!  by  four  years,  to  begin  from  the  day  of  his  minority." 

Plaintiff  was  born  in  December,  1858 ;  became  of  age  in  December, 
1879 ;  and  this  action  was  only  filed  on  November  8,  1884. 

The  evidence  conclusively  shows  that  the  defendant  administrator 
never  received  possession  of  any  property  belonging  to  the  minor. 

The  Inventory  of  the  minor's  estate  shows  that  it  consisted  of  four 
items,  viz  :  1st.,  lands;  2d.,  slaves;  3<1.,  two  beds  and  bedding;  4th., 
certain  notes  and  accounts  appraised  at  $2,618. 

It  is  shown  that  the  plaintiff  is  in  possession  of  the  lands  and  furni- 
ture; and  the  slaves,  of  course,  were  disposed  of  by  emancipation. 

Nothing  remains  to  be  accounted  for  but  the  notes  and  accounts. 
One  of  these  notes  was  that  of  her  grandmother,  and  on  his  death-bed 
her  grandfather  placed,  in  a  sack,  the  amount  thereof  in  gold,  and 
gave  it  to  her  aunt  to  be  kept  for  plaintiff,  and  it  was  actually  paid 
over  to  her  guardian  subsequently  appointed  in  the  State  of  Missis- 
sippi, whither  she  afterwards  removed. 

Another  payment  on  account  of  another  note  was  made  to  the  same 
guardian.  What  became  of  the  remaining  notes  and  accounts  is  not 
made  certain,  but  the  evidence  makes  it  probable  that  they  were  col- 
lected in  Confederate  money  during  the  war.  It  is  shown  that  the 
defendant  administrator  never  received  or  had  anything  to  do  with 
them. 

It  may  be  that  the  deceased  tutor  was  bound  to  account  for  these 
credits  and  that,  if  he  collected  them  in  Confederate  money,  such  re- 
ceipt would  not  have  discharged  him. 

But  the  plaintiff's  action  respecting  these  *^  acts  of  the  tutorship  *• 
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coiiie<s  too  late  and  is  dearly  Imrrrd  by  the  preneription  pleade<l. 
Cochi-an  vs.  Violet,  37  Ann.  228:  Hedell  vj».  Calder,  Id.  805. 

We  find  nothing  in  the  receiptfl  above  referred  to  or  in  the  other  re- 
ceipts for  sanis  paid  plaintiff  as  one  of  the  heirs  of  William  and 
Esther  Elzey,  acknowledging  the  claim  herein  set  up  or  otherwise  in- 
terrupting or  suspending  this  prescription  which  only  began  to  run 
after  plaintiff's  raigority  and  is  only  interrupted  by  acts  aft-er  that  date 
as  held  in  the  case  first  above  quoted. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  now  amended  by  reversing  and  annulling  that  part 
thereof  which  gave  judgment  in  favor  of  plaintiff's  principal  demand, 
iis  to  which  it  is  now  decreed  that  the  same  be  rejected  ;  and  as  to  the 
reconventioual  demand,  said  judgment  is  affirmed.  Costs  of  the  lower 
court  on  the  principal  demand  to  be  paid  by  plaintiff,  and  those  of  the 
reconventioual  demand  by  defendant,  and  costs  of  this  appeal  to  he 
paid  by  plaiutift*. 


5?  mJS!  No.  9852. 

50  smI  Thk  State  of  Louisiana  vs.  Tore  Oliver. 

39     47d  AVh«ii  the  accased  haa  been  once  tried  upon  a  valid  indictment,  and  an  improper  verdict  bai 

120     oUS|  I^^Q  rendered  by  the  jnr}',  from  wbich  he  haa  been  relieved  by  the  oonrt,  upon  a  motioii 

for  new  trial  and  one  in  arrest  of  Judgment  anch  former  trial  does  not  operate  a  bar  to 
a  further  proaecution  of  aocnaed  upon  the  same  indictment,  and  cannot  anatain  the  plea 
of  "  twice  in  Jeopardy." 
Narrations  of  tranaaotions  in  homicide  trials  are  inadmia«ilble  as  part  of  the  rot  gtgtet. 
unless  they  are  admiasiona  of  the  party  charxed.  Commenta  and  reciiala  of  o&ttnm-t 
fonn  no  part  of  the  ret  guta.  Stat«menta  made  by  them  are  hearsay.  They  should  be 
examined  as  to  what  they  aaw . 

PPEAL  from  the  Second  District  Court  for  the  Parish  of  Webster. 
DreiVj  J. 


A 


M,  J.  Ounningham,  Attorney  General,  and  J.  J.  Lmvry,  District  At- 
torney, for  the  State,  Appellee. 

/>.  W,  Stewart  and  Watkiim  dt  Watkinn  for  Defeiidjint  and  Appellant. 

The  opinion  cf  the  Court  was  delivered  by 

Watkins,  J.  This  case  was  before  us  at  Monroe  in  June  last.  38 
Ann.  632. 

The  accused  was  indicted  and  tried  under  R.  S.,  Sec.  791,  on  the 
^yharge  of  wilfully,  feloniously  and  of  malice  aforethought,  shooting 
Frank  Key,  with  intent,  then  and  there,  to  kill  and  murder  him,  etc. 


NEW  ORLEANS,  APRIL,   1887.  471 


State  VII.   Oliver. 


The  jury  fouod  him  guilty  of  ^'  shoothtg  mth  attempt  to  MIU^ 

On  defeDdant's  motion  in  arrest  of  judgment,  assigning  that  the 
one  found  by  the  jury  was  an  illegal  verdict,  the  trial  judge  arrested 
judgment,  and  set  it  aside  and  remanded  tlie  accused  to  await  a  new 
trial. 

Claiming  that  the  effect  of  the  arrest  of  judgment  and  setting  the 
verdict  aside  was  to  terminate  the  prosecution  under  the  indictment, 
the  accused  brought  up  the  case,  and  we  held  the  ruling  of  the  trial 
judge  correct,  and  remanded  it  for  retrial. 

L 

On  the  second  trial,  in  the  court  below,  the  objection  was  urged 
that  the  accused  cannot  again  be  put  upou  trial  under  same  indict- 
ment, because  hs  has  been  once  in  jeopardy,  as  he  was  once  arraigned 
thereunder  and  tried  by  a  jury,  and  said  jury  agreed  to  a  venlict,  and 
he  cannot  be  placed  timce  in  jeopardy. 

This  motion  and  objecticm  .  were,  by  the  trial  judge,  overruled  on 
the  ground  that  tlie  finding  of  the  jury  was  equivalent  to  a  mistriaU 
and  Wcause  there  *'  is  no  such  crime  denounced  by  the  statute  of  the 
Stat-e  "  as  the  one  of  which  he  was  found  guilty. 

In  our  former  opinion  we  said  :  **  Defendant  moved  for  a  new  trial 
on  several  grounds,  and  also  filed  a  motion  in  arrest  of  judgment,  on 
the  ground  that  the  verdict  is  not  responsive  to  the  indictment  and 
the  variance  is  fatal,  and  the  ucettsed  should  l>e  finallif  discharged,  as  in 
effect  acquitted.  The  two  motions  were  tried  together,  and  judgment 
was  rendered,"  etc. 

The  constitutional  provision  relied  upon  is  '^  that  no  person  shall  be 
held  to  answer  for  a  capital  crime,  unless  on  a  presentment  or  indict- 
ment by  a  grand  jury;  «  *  •  nor  shall  any  person  be  tmi^e  put  in 
jeopardy  of  life  or  liberty  for  th£  same  offense,  ejcvept  on  his  omt  applica- 
tion for  a  iiew  trial,  or  when  there  is  a  mistrial,  or  a  motion  in  arrest  of 
judijment  is  sustained."     Oonst.,  Art.  5. 

All  of  its  conditions  have  been  fultilled.  The  purport  of  our  previ- 
ous opinion  is  that  the  accused  was  not,  in  effect,  acquitted,  as  was  at 
that  time  contended.  The  former  appeal  was  only  entertained  upon 
appellant's  theory,  that  the  effect  of  the  judgment,  on  motion  in  arrest, 
was  t4>  terminate  the  prosecution.  Otherwise  (he  appeal  would  have 
been  dismissed. 

The  judge's  ruling  was  correct. 

II. 

Another  bill  was  reserved  by  the  accused  t<i  the  admission  of  the 
declarations  of  Nancy  Key  to  Allen  Webb,  as  part  of  the  res  geeta. 
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The  trial  judge  assigns  the  folio  wing  reasons  for  admitting  the 
evidence : 

'^  The  evidence  shows  that  Allen  Webb  lived  about  one  hundred  or 
one  hundred  and  fifty  yards  frow  the  place  of  the  shooting ;  beard  the 
report  of  the  gun,  and  the  outcry  of  Nancy  Key ;  and  went  immedi- 
ately to  the  place  in  a  run,  making  a  very  short  space  of  time  between 
the  firing  and  the  declaration,  aud  what  any  ofie  said  at  that  time  w(w 
a  part  of  the  res  gestas.'''' 

Tlie  particular  objection  urged  to  the  reception  of  the  testimony 
offered  on  the  part  of  the  State,  was,  that  Nancy  Key  was  a  third 
person — a  mepe  observer — and  not  one  of  the  participants  in  the 
transaction  ;  and  that  her  statements  are  hearsay. 

This  objection  is  supported  by  authority. 

Dr.  Wharton  says :  '*  It  is  agreed  on  all  sides  that  narrations  of  a 
transaction  are  inndmissible,  unless  admissions  by  the  party  charged,  cte." 
Wharton,  Crim.  I^w,  sec.  262. 

*    Again  :   ''The  distinguishing  feature  of  declarations  of  this  class  is 
that  they  should  be  the  necessary  incident  of  the  litigated  act.     *     • 

**  Under  the  rule  before  us,  evidence  in  homicide  trials  has  been 
received  of  the  exclamations  of  the  defendant  at  the  time  of  the  at- 
tack, etc.  ♦  *  •  But  the  comments  juid  criticisms  of  observers  can- 
not be  introduced  as  res  gestte. 

^*  Such  persons  must  be  called  in  court  and  examined  as  to  what  they 
saw.     Their  statements  made  at  the  time  are  hearsay.     Sec.  263. 

Roscoe^s  Crim.  Ev.,  p.  23 :  *^  In  this  case  it  is  not  the  relation  of 
third  persons  unconnected  with  the  fact  which  is  received,  but  the 
declarations  of  the  parties  to  the  facts  themselves,  or  of  others  con- 
nected with  them  in  the  transaction,  which  are  admitted  for  the  pur- 
pose of  illustrating  its  peculiar  character  and  circumstances." 

Bishop  announces  the  exceptiou  to  the  rule  thus : 

'*  But  while  the  declarations  and  actions  of  persons,  neither  on  tWa/ 
nor  injured  by  defendanVs  acts,  may  be  admissible  to  do  so,  such  per- 
sons must  be  otherwise  connected  with  the  transactions  tJian  as  mere 
lookers-on:'  1  Bishop  Crim.  Ev.  Sec.  1087 ;  38  Ann.  66,  State  vs.  Frank 
Moore. 

The  defendant's  objection  to  the  declarations  made  by  Nancy  Key 
to  Allen  Webb,  a  witness  for  the  State,  should  have  been  sustained 
and  the  evidence  rejected.     It  may  have  exercised  a  prejudicial  effect 
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upon  the  minds  qf  the  jury  and  against  the  accased.    He  is  entitled 
to  a  new  trial. 

It  is  therefore  ordered,  adjadged  and  decreed  that  the  verdict  of  the 
jury  be  set  aside,  and  the  judgment  and  sentence  thereon  based  be 
annulled,  and  the  cause  remanded  for  further  proceedings  according 
to  law. 


No.  9666.  

39    473j 

Succession  of  J.  B.  Rhodks.  Ji  ii70| 

lu  the  aiMeuce  of  proof  that  the  huHband  ha«  inveated  hia  Individual  funds  In  the  coinmu- 
Dity,  neither  he.  nor  hits  helrn  can  claim  that  the  cosjugal  partnemhip  is  indebted  for 
tbeaame. 

An  oppoaition  which  charii^as  that  a  olaiui  placed  on  the  tableau  was  eztlngaiahed,  is  equiva- 
lent to  a  plea  in  compenaatiou,  which  admits  the  debt  and  throws  the  burden  of 
proof  on  the  opponent. 

When  an  account  allows  no  interest  on  a  claim  and  the  account  is  not  opposed  to  ask  the 
same,  the  party  in  whose  favor  the  item  was  tabulated  cannot  demand  such  interest,  on 
appAal. 

This  Court  will  not  pass  on  issue  presented  in  argument  only,  and  which  were  not  formed 
by  the  pleadings  below . 

4    PPEAL  from  the  Seventeenth  District  Court  parish  of  East  Baton 
JIjl,    Rouge.     BurgeMSy  J. 

K,  A,  Oro88y  for  Opponent  and  Appellees. 

Bead  dt  Goodale  and  ff,  N.  Sherburne,  for  the  Administrator,  Appel- 
lant. 


The  opinion  of  the  Court  was  delivered  by 

Bermudkz,  J.  The  widow  of  Rhodes  opposes,  as  tutrix  of  their 
minor  children,  the  amount  presented  by  the  administratrix. 

The  opponent  avers  that  the  amount  allowed  the  two  daughters,  by 
a  first  marriage  of  her  deceased  husband,  is  not  due,  for  the  reason 
that  the  commuuity  existing  during  that  marriage  is  indebted  to  his 
estate  in  $13,917  invested  therein,  and  which  absorbs  what  residuary 
interest  the  deceased  wife  had  therein. 

The  tutrix  opposes,  besides,  items  in  favor  of  the  clerk  and  the 
attorneys. 

By  the  judgment  appealed  from,  the  amount  allowed  the  children  of 
the  first  marriage  was  reduced  to  $1500,  as  also  the  itenis  in  favor  of 
the  clerk  and  attorneys,  and  the  account,  thus  amended,  was  homolo- 
gated. 
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The  children  daiui  that  the  item  t^biihited  to  theiu  ought  to  Lave 
remained  intact,  and  interest  allowed  them  in  addition.  The  tutriXi 
however,  contends,  in  her  answer  to  the  appeal,  that  the  whole  sum 
should  have  been  stricken  out,  as  entirely  extinguished  by  the  indebt- 
edness of  the  first  community  to  the  separate  estate  of  Rhodes. 

It  is  clear  that,  while  admitting  impliedly  that  the  allowance  to  the 
children  of  the  first  marriage  was  once  due,  the  opponent  forcibly 
insists  that  the  debt  was  extinguwhed. 

The  appropriate  technical  word,  eompensaUonf  was  not  used  in  the 
opposition ;  but  it  is  undeniable  that  the  ground  of  resistance  t-o 
payment  is  that  the  debt  was  compensated.  That  plea,  like  payment, 
imposes  the  burden  of  proof  on  the  party  urging  it. 

Apparently,  the  theory  on  which  this  defense  rests  is  that  it  is 
enough  to  show  that  the  husband  inherited  certain  sums,  and  that, 
from  this  circumstance,  must  be  deduced  the  fact,  that  the  community 
was  pro  tanto  benefited,  and  that  he  has  remained  a  creditor  for  as 
much  of  the  conjugal  partnership  5  but  this  is  a  falbicy. 

The  law  demands  substantial  proof  that  the  amounts  were  actually 
iuvest4)d  in  the  community  by  the  husband  and  the  record  is  barren  o( 
all  evidcMice  that  he  has  done  so. 

The  real  estate  acquired  during  the  first  community  and  which  wa** 
inventoried,  as  part  of  its  assets,  does  not  appear,  either  on  the  fece 
of  the  titles,  or  otherwise,  to  have  been  paid  for  out  of  his  separate* 
funds.  The  price  paid  ought  to  have  been  traced  back  to  the  inherit- 
ance. This  was  essentia)  to  constitute  him  a  creditor  of  tiie  couimu- 
nity.  6R.  508:  10  R.  18;  11  Ann.  514,  297;  18  Ann.  l¥79]  26  Ann. 
ti05;  30  Ann.  277;  35  Ann.  296,  570.  The  adverse  opinion  in  the 
Falgoust  case  (>  Ann.  174.  is  no  authority  and  must  be  considered  ab 
overruled. 

The  opponent  has  advanced  in  argument  what  might  have  ottered 
some  seriouHiiesH  in  reference  to  the  absence  of  a  previous  li()uidatiou 
of  the  rights  of  the  issue  of  the  first  nnirriage,  jw  a  condition  prece- 
dent for  recovery,  but  as  those  matters  have  not  been  put  at  issue  by 
the  pleadings  they  cannot  be  considered. 

Interest  cannot  be  allowed.  The  account  did  not  propose  to  give 
any  and  it  was  not  opposed  by  the  children  of  the  first  marriage. 
They  cannot  be  permitted  to  ask  on  ai>|ieal  what  they  ought  to  have 
claimed  below. 

No  error  was  shown  in  the  finding  of  the  district  judge  reducing 
the  clerks  and  attorneys  fees. 
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It  is  therefore  ordered  and  decreed  that  tlie  judgmeut  appealed 
from,  as  far  as  it  reduced  the  clerks  and  attorDeys  fees,  be  affirmed,  and 
that  in  oilier  respects  it  be  reversed ;  and  it  is  now  ordered  and  decreed 
that  the  opposition  of  the  tutrix  to  the  item  in  favor  of  Ella  and  Sarah 
Rhodes  on  the  amount  and  tableau  of  distribution  be  dismissed  with 
eosto,  those  of  appeal  to  be  paid  equally  by  the  parties. 


No.  9848. 
Elizabeth  Machado  vs.  Vincent  Bonet,  Her  Husband. 

The  mle  of  onr  JariapmdeDce.  which  denies  the  interference  of  conrta  in  snita  for  aepara- 
tion  between  aponses,  in  caaea  in  which  there  are  mutual  wrongs,  will  not  apply  to  the 
case  of  a  wife  who  may  be  shown  to  be  of  a  quarrelsome  disposition,  but  whose  husband 
is  shown  to  have  been  guilty  of  cruel  and  outrageous  excesses  towards  her,  includiug 
the  frequent  infliction  of  blows  on  her.  and  an  attempt  to  take  her  life. 

To  condemn  a  woman  to  live  under  the  authority  of  a  brutal  husband,  whose  excesses  and 
cruelty  render  her  life  Mrith  him,  absolutely  unbearable,  simply  because  such  conduct 
has  driven  her  to  desparatiou,  culminating  in  endless  quarrels  with  him  and  in  violent 
explosions,  would  be  a  denial  of  justice . 

APPEAL  from  tlie  Civil  Distrint  Court  for  the  parish  of  Orleans. 
Monroe  J  J. 

E.  dtJ.  St4ieH  and  G.  THiplmitier  for  Plain titt'  and  Appellant. 
A.  E.  Billings  for  Defendant  and  Appellee. 

The  opinion  of  the  Court  was  delivered  by 

PocHic,  J.  Plaintiff  appeals  from  a  Judgment  rejecting  her  demand 
for  a  decree  of  separation  from  bed  and  board  from  her  husband,  and 
for  the  custody  of  one  of  the  children  born  of  the  marriage.  Her 
complaint  contains  charges  of  cruel  treatment  and  other  causes,  in- 
cluding blows  and  an  attempt  to  take  her  life,  against  the  husband. 

The  defense  consists  mainly  of  couuter-chargeK  of  faults  and  ex- 
cesses on  the  part  of  the  \vife. 

The  testimony  goes  to  some  extent  to  prove  mutual  wrongs  between 
the  spouses,  but  they  are  not  of  the  same  nature,  and  we  leave  the  re- 
cord with  the  clear  conviction  that  the  faults  proved  against  the  wife 
are  the  natural  consequences  and  the  inevitable  outgrowth  of  the  sya- 
t«matic,  continuous  and  insupportable  persecution  which  for  years  she 
received  at  the  hands  ef  her  brutal  husband. 

It  is  in  proof  that  he  daily  ill-treated  and  grossly  insulted  her,  by 
applying  vile  epithets  to  her,  ordering  her  f^  leave  his  house,  in  the 
presence  of  their  children,  of  the  servant-s  and  of  visitoi*s  who  hap- 
pened to  be  in  the  house;  that  he  frequently  struck  her  with  his  fist; 
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that  OQ  two  occasioDs  lie  iuflicted  bodily  hariu  on  her  perfloo  by  meaDs 
of  things  which  he  threw  at  her  during  his  anger,  and  that  on  one  occa- 
sion he  shot  at  her  with  a  pistol. 

Her  greatest  wiougs,  as  Miowu  by  ihe  record,  consisted  in  i*etaliating 
vile  epithets  at  him,  and  on  one  occasion  during  the  pendency  of  a  pre- 
vious suit  for  separation  in  which  she  was  non-suited  owing  to  the 
withdrawal  of  her  counsel,  it  appears  that  she  broke  and  destroyed 
some  furniture  which  officers  of  the  law  were  about  to  seize  and  Ui 
remove  from  her  premises  at  the  instance  of  the  husband. 

Our  examination  of  the  evidence  leaves  no  doubt  on  our  minds  as 
to  her  right  to  claim  the  protection  of  the  law  from  the  excesses  of  a 
man  whose  brutality  has  gone  so  far  as  to  endanger  her  life.  Thomas 
vs.  Taillieu,  13  Ann.  127;  Dillon  vs.  Dillon,  32  Ann.  643. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled, 
avoided  and  reversed,  and  it  is  now  ordered,  adjudged  and  decreed, 
that  plaintiff  do  have  and  recover  judgment  against  the  defendant,  her 
husband,  decreeing  a  separation  of  bed  and  board  between  tliem,  and 
granting  to  plaiutifl*  the  permanent  custody  of  tiie  daughter,  Lena 
Bonet,  issue  of  the  marriage,  and  condemning  the  defendant  to  pay 
costs  in  both  courts. 


No.  9932. 
The  State  of  Louisiana  vs.  George  C.  and  Lucius  E.  Tisdale. 

Uuder  necUoiis  1049  and  1058  and  others  of  the  Reylaed  SCatotM.  irhich  are  aiooilar  to  the 
Victoria  Statute  of  England  on  the  same  subject,  the  common  law  requiramenU  aa  to 
the  framing  of  iudictmentB  have  been  relaxed  ;  and  it  is  suflicient  to  charge  the  crime 
in  the  words  of  the  statute,  without  setting  out  the  particular  acts  constituting  the  ape. 
cial  offense  charged  in  the  indictment.    State  vs.  McGran.  37  Ann.  292. 

APPEAL  from  the  Twenty-seventh  District  Court,  Parish  of  Rich- 
land.    WillMmSy  J. 

M.  J.  Cunningham,  Attorney  Ueneral,  and  F.  H.  Tokr,  District  At- 
torney, for  the  State,  Appellant. 

E.  C.  Montgomery  for  Defendant  and  Api)ellee. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  indictment  charges  that  accused  "  did  feloniously 
procure  to  be  falsely  made  a  promissory  note,"  (minutely  describing 
the  note),  and  feloniously  did  publish  as  true  said  promissory  note, 
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•  *  •  knowing  the  same  to  be  false,  with  intent  to  defraud  Yale  & 
Bowling." 

Accused  moved  to  quash  the  indictment  "for  the  reason  that  no 
offense  denounced  by  the  laws  of  Louisiana  is  set  forth  therein,  *  *  • 
said  indictment  fails  to  allege  and  specify  wherein  the  note  was  falsely 
made,  it  not  being  alleged  that  defendants  forged  the  signature  to  the 
note,  or  that  they  forged  or  altered  any  material  part  of  said  note,  or 
that  it  purported  to  be  a  counterfeit  or  imitation  of  anything.  That 
there  is  no  allegation  of  an  intent  to  defraud  any  person  or  body  poli- 
tic or  corporate.  That  the  charge  against  them  is  not  set  forth  with 
the  precision  and  clearness  required  by  law  to  enable  thorn  to  make 
their  defense." 

From  a  judgment  sustaining  this  motion,  quashing  the  indictment, 
and  discharging  accused,  the  State  prosecutes  this  appeal. 

In  the  absence  of  any  reasons  assigned  by  the  judge  a  quo  in  sup- 
port of  his  ruling,  and  of  any  argument  or  brief  from  counsel  for 
accused,  we  are  left  to  form  our  conclusions  on  the  face  of  the  indict- 
ment and  motion  to  quash. 

Section  883,  Revised  Statutes  declares :  **  Whoever  stiall  forge  or 
conterfeit,  or  falsely  make  or  alter,  or  shall  procure  to  be  falsely  made, 
altered,  forged  or  counterfeited  *  *  any  prommissory  note  *  * 
or  shall  alter  or  publish  as  true,  any  such  false,  altered,  forged  or  coun- 
terfeited promissory  note  *  *  knowing  the  same  to  be  false,  altered, 
etc.,  with  intent  to  injure  or  defraud  any  person  ^  *  on  conviction 
shall  be  punished,  etc." 

In  what  particular  the  indictment  herein,  which  follows  the  words  of 
the  statute,  is  defective,  we  are  at  a  loss  to  perceive.  The  offense 
charged  is  distinctly  denounced  in  the  statute  ;  the  promissory  note  is 
desciibed  with  needless  particularity  ;  the  intention  to  defraud  partic- 
ular named  persons  is  set  forth ;  and  we  tlnd  Aothing  in  the  motion  to 
quash  left  unanswered  by  the  indictment  itself,  except  the  objection 
that  it  **  fails  to  allege  and  specify  wherein  the  note  was  falsely  made, 
it  not  being  alleged  that  defendant  forged  the  signature  to  the  note, 
or  that  they  forged  or  altered  any  material  part  of  the  note,  or  that  it 
purported  to  be  a  counterfeit  or  imitation  of  anything." 

We  bad  occasion,  in  a  recent  case,  to  consider  objections  of  this 
kind  urged  to  an  indictment  for  forgery,  and  we  then  held  that, 
under  sees.  1049  and  1052  and  others  of  our  Revised  Statutes,  which 
aie  similar  to  the  Victoria  Statute  of  England  on  the  same  subject, 
the  common  law  requirements  as  to  the  framing  of  indictments  have 
been  relaxed,  and  that  it  is  sufficient  to  charge  the  crime  in  the  words 


478  SUPREME  COURT  OF  LOUISIANA. 

SiDjicer  vH.  CaroDdelet  CaDal  arnd  MHvicatiou  Uompauv . 

of  the  Htatiite,  without  setting  out  tlie  paiticnhir  acts  constiUitiiig  the 
special  offense  charged  in  the  indictment.  Stat«  vs.  McUrau,  87 
Ann.  292. 

The  same  ride  applies  in  this  case,  and,  as  we  then  said,  it  was  not 
necessary  to  **  charge  in  what  respect  or  particular  the  writing  has 
heen  foiged,  i.  e.  whc^tlier  the  name  wjis  forged  or  a  figure  altered  or 
inserted,  or  any  other  like  act  that  constitnte^s  forgery." 

It  is  therefore  ordered,  adjudged  aud  decreed  that  the  judgment 
appealed  fi'oiu  be  annulled,  avoided  and  reversed,  aud  that  the  case  lie 
remanded  to  lie  proceeded  with  according  to  law. 


No.  9766. 
Henry  Singer  vs.  Caronoelet  Canal  ani>  Navigation  Company 

AND    BkRTRAND    SaLOY. 

The  CaroDdelet  Canal  and  Navigation  Company  have,  and  its  predecoAsora  had.  a  perfect 
right  to  ase,  appropriate  and  enjoy  the  property  adjacent  to  Bayoa  St.  John  and  Cunal 
Carondelet,  on  either  side,  for  tlie  parpose  of  facilitating  their  opentiona  in  the 
iraproTement  of  navigation  therein,  a«  contemplated  in  their  several  charters. 

Among  their  chartered  righto  are  the  constraotion  and  maintenance  of  roads  on  either  «idA 
and  collection  of  tolls  thereon  ;  to  take  and  receive  f^m  each  passing  vessel  toll,  accord 
ing  to  her  tonnage ;  to  prevent  any  person  from  using  the  same  in  any  iqjurioni«ly  to 
them,  or  embarrassing  to  commerce. 

No  one  can  derive  any  adverse  right  of  possession  or  oirnerHhip  to  any  property  ai^acefit 
to  said  bayou  or  canal  from  the  State,  by  a  title  subsequent  in  date  to  the  Navigation 
Cempan^'s  charter ;  because  the  Stat4^.  in  such  case,  wonid  be  the  common  author. 

Having  the  exclusive  right,  under  its  charter,  to  the  nee  of  the  banks  or  shores  of  the 
Bayou  St.  John  and  Canal  Carondelet,  for  its  operation  for  the  purpose  of  navigation, 
no  one  has  the  right  to  establish  a  feiry,  for  the  conveyance  of  passengers,  across  the 
same  without  permission  of  the  <Iefendants  ;  aud  when  such  permission  is  given  by 
them,  on  the  condition  that  it  sliall  not  impede  navigation  thei-eon,  it  may  be  recalled 
when  ascertained  to  be  inc<9nvenieiit  and  a  hindrance  to  vesseli*. 

APPEAL  from  the  (^ivil  HiKtrict-  Court  for  the  Parish  of  Orleans, 
Tissot,  J. 


«/.  Duvigfieaud  acid  Posey  <6  Ker  for  Plaintiff  and  Appellee. 
H,  D.  Ofjden  for  Defendants  aud  Appellants. 

The  opinion  of  the  Court  was  delivered  by 

W ATKINS,  J.  The  plaiotiff  claims  to  l>e  the  owner  aud  proprietor 
of  the  establishment  ealle<l  **  Over-the- Rhine/' situat-ed  on  the  nght 
bank  or  shore  of  Bayou  St.  John,  opposite  Spanish  Fort,  near  its 
entran<*.e  into  Lake  Pontchartrain  ;  and  he  alH<»  claims  to  be  the  owner, 
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in  po6S«H8ion,  of  the  laud  upon  which  those  iiiiproveinent^  were 
erected,  down  to  the  watei^s  edge. 

He  represents  that,  in  order  to  attbrd  liis  putron^  facilitl<"s  for  vihit- 
\ug  Ills  place  of  refreKlnuent  and  pablic  resort,  and  tliereby  to  make; 
Ills  business  more  profitable,  he  is  lawfully  using  and  running  ovc  r 
and  across  said  bayou,  in  front  of  his  said  establishment,  a  fiat  pro- 
peller by  means  of  a  small  rope  ;  which  fiat  he  and  his  predecessors 
have  been  thus  using  and  propelling,  legally,  publicly  and  peaceably 
for  a  long  time,  with  great  profit  and  advantage  to  his  and  their  said 
business. 

He  avers  "  that  said  Bayou  St.  John  is  a  '*  natural  narhfabl^  fttream  ; 
free  to  the  use  of  the  inhabitants  of  the  country,  and  not  the  private 
proptirty  of  any  individual,  or  set  of  individuals,  and  that,  in  using  it, 
as  aforesaid,  he  ha«  never,  at  any  time,  or  in  any  manner,  inteiferred 
with  the  rights  of  any  other  perj'on,  or  the  public  in  general,  to  tin* 
enjoyment  or  use  of  said  bayou  or  its  bauks.^* 

He  further  shows  that  Bertrand  Saloy,  acting  as  the  president  of  the 
Carondelet  Canal  and  Navigation  Company,  has,  without  any  warrant 
of  law,  or  color  of  chartered  right,  undertaken  to  prevent  him  from 
running  and  using  said  flat ;  and  has,  by  force  and  violence  prevented 
liim  from  so  using  and  operating  the  same,  to  bis  great  and  irrepara- 
ble injury  and  damage :  and  that  he  has  illegally  blocked  up  said 
ba\'on  with  logs,  so  as  t^  prevent  the  crossing  of  said  flat. 

He  further  represents  that  said  company,  through  its  said  president, 
lias  unlawfully  appropriated  to  its  own  use,  and  is  actually  using  a 
part  of  his  land  as  a  wood-yard,  and  has  theitou  erected  one  or  two 
small  buildings,  dedicated  to  the  uses  of  said  eompany,  without  his 
consent  or  authority,  and  to  his  great  injury  and  inconvenience. 

Hip  claims  that  by  reason  of  defendant's  illegal  and  tortious  acts  he 
has  suffered  $25<X1  damages,  for  which  be  prays  judguient. 

He  also  prays  judgment  perpetuating  his  injunction  against  their 
continuance,  and  to  compel  defendants  to  remove  the  obstructions 
complained  of  as  interfering  with  his  ferry  rights  and  privileges. 

Defendant  company  excepted  to  the  insutficiency  of  the  avermeuts 
of  the  petition  to  support  the  judgment  prayed  for  :  that  the  plaiutiif 
disclosed  no  right  in  himself  to  establish  a  ferry,  to  be  operated  by 
means  of  a  rope  stretched  across  Bayou  St.  John;  that  his  petition  does 
not  set  out  the  description  of  the  land  he  claims  ;  that,  at  the  time  he 
claims  to  have  acquired  certain  property  from  Otto  Touche,  there  was 
a  similar  suit,  then  ]umdiug  between  Touche  and  themselves,  involving 
hiff  right  lo  operate  said  ferry,  and  that  judgment  was  rendertHl  there- 
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in  shortly  after,  dismissing  it  in  so  far  as  they  were  concerned,  and 
that  said  suit  and  judgment  forms  a  complete  bar  against  plaintiif^s 
demand  therefor. 

These  exceptions  liaving  been  overruled,  the  defendant  company 
answered  as  follows  : 

That  by  virtue  of  the  several  legislative  charters  granted  to  it  and 
its  predecessors  in  1805,  1857  and  1858,  it  has  and  had  full  authority 
to  take  possession  and  control  of  Bayou  St.  John,  and  has  had  full, 
entire  and  complete  management  and  control  of  navigation  therein, 
since  said  charters  were  granted. 

That  it  has  power  and  authority  to  make  rules  and  regulations  for 
the  government  and  control  of  same;  Ui  direct  where  vessels  and  other 
crafts  shall  land,  and  to  prevent  and  remove  any  obstructions  that 
may  impede,  injure  or  interfere  with  their  navigation  thereof. 

That  plaintiff  is,  and  was  without  right  or  authority  to  streteh  a  rope 
across  the  bayou,  and  to  use  it  as  he  has  done;  and  that  its  said  use  is 
an  obstruction  to  the  navigation  thereof,  occasioning  hindrances,  de- 
lays and  accidents  to  vessels  and  other  water-craft. 

That  plaintiff  is  not  the  owner,  and  is  not  entitled  to  the  use  of  the 
land  to  the  water's  edge,  but  that  by  its  aforesaid  charters  it  is  entitled 
to,  and  is  the  owner  of,  the  banks  of  said  bayou,  and  twenty  feet  addi- 
tional, specially  granted  it,  on  either  side,  for  the  construction  and 
maintenance  of  public  roads. 

That  for  over  forty  years  it  has  kept  enclosed,  by  means  of  a  fence 
running  parallel  with  the  bayou — and  at  a  distance  of  sixty  feet  there- 
from— the  land  between  said  fence  and  the  bayou. 

That,  at  their  own  expense,  the  company  has  erected  and  main- 
tained a  bulkhead  in  the  edge  of  the  water,  and  have  filled  the  inter- 
vening space  between  it  and  the  top  of  the  banks,  whereby  a  new  and 
permanent  bank  of  some  fifteen  feet  in  width  has  been  formed  and  ia 
now  in  use. 

That  since  1805,  it  and  it«  predecessors  have  been  in  the  peaceable, 
open  and  undisputed  possession  and  enjoyment  of  said  land,  and  they 
]>lead  the  prescription  of  ten  and  thirty  years. 

That  plaintiffs'  action  and  injunction  were  causeless  and  without  the 
color  of  legal  right,  and  $500  is  due  them  on  the  score  of  attorneys* 
fees. 

Bertrand  Saloy  denies  any  individual  liability,  and  joins  in  the  com- 
pany's answer  and  demands. 

In  order  to  a  proper  understanding  of  the  issues  involved,  it  will  lie 
necessary  that  a  brief  history  be  first  given  of  the  Navigation  Company 
and  its  chartered  rights  and  privileges. 
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In  the  latter  part  of  the  eigliteenth  century,  Bayou  St.  John  was  quite 
a  snjall  stream.  At  the  point  of  its  confluence  with  Lake  Pontchar- 
train  there  was  formed  a  sand-bar,  and  the  water  was  ho  shallow  at 
times  that  a  canoe  could  not  pass  its  mouth. 

During  the  administration  of  Baron  Carondelet  in  1790,  tlie  opening 
of  a  canal  tli rough  Bayou  St.  John,  from  the  lake  to  the  city,  was  first 
undertaken;  but  it  was  not  completed  under  the  Spanish  regime. 

After  the  cession  of  Louisiana  and  the  establishment  of  the  Territory 
of  Orleans,  provision  was  made  by  the  Legislature  for  its  completion ; 
and  the  "Orleans  Navigation  Company"  was  organized  under  an  act 
for  the  purpose  of  improving  the  inland  navigation  of  the  territory, 
i;vhich  was  approved  on  July  3,  1805. 

Power  was  conferred  upon  that  corporation  to  "ent^ir  into  and  upon, 
all  and  singular,  the  land,  and  lands  covered  with  watery  where  they  shall 
deem  it  proper  to  carry  the  canals  and  navigation  herein  before  partic- 
ularly assigned,  with  or  without  the  consent  of  the  owners  thereof;  and 
to  lay  out  such  routes  and  tracks  as  shall  be  most  practicable  for  effect- 
ing navigable  cawiU,^  etc. 

It  further  provided  for  the  expropriation  of  private  property  adja- 
cent to  the  proposed  canals,  ''not  to  extend  more  than  one  hundred 
and  eighty  feet  therefrom;"  declaring  that  said  corpoi-atioii,  and  its 
successors,  on  paying  the  award  therefor,  "  shall  be  immediately  vested 
with  a  good  and  indefeasible  title  to  tfie  mid  lands  and  tenements,^^  etc. 

The  corporation  was  authorized  to  have  and  recover  from  every 
passing  vessel,  inward  or  outward  bound,  one  dollar  per  ton  of  such 
vessel's  admeasured  burthen,  as  soon  as  it  should  so  improve  the 
navigation  of  Bayou  St.  John  as  to  admit,  at  low  tides,  vessels 
drawing  three  feet  of  water ;  and  when  it  was  further  improved,  so  as 
tiy  permit  such  vessels  to  pass  from  said  bayou  by  the  Canal  Carondelet 
to  the  bayou  tenninating  the  same  at  the  city,  it  should  be  entitled  to 
receive  from  such  vessels  one  additional  dollar  per  ton,  etc. 

The  act  further  declared  that  if  any  one  should  break,  or  throw 
down  any  embankment,  or  other  work  erected  by  said  corporation  ;  or 
sbould  forcibly  pass  through  any  of  said  canals,  such  person,  besides 
repairing  all  damage  occasioned  thereby,  should  forfeit  and  pay  the 
Kum  of  $100,  and  in  addition  to  toll. 

The  company  was  authorized  to  lay  out  and  construct,  from  the 
bridge  at  the  Bayou  Settlement— now  Spanish  Fort— a  road  or  high- 
way on  each  side  of  the  bayou ;  and,  if  same  was  constructed  of 
shells,  sand,  or  other  hard  material,  and  of  at  least  twenty-five  feet  in 
width,  it  was  entitled  to  charge  toll,  the  rate  of  which  was  fixed. 
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,rpRE^f^       ^^--7rt>r»tton  Company. 

'  ----^^:!:^'^^^-^' 

^'        .-     Pi"^  ^^^^^^^-^^^xttorney  General  to  determine  the 
♦  '-'  \^^--'^^,f^,rt/rf*^^-*^''f,  charter y  and  after  full  discngsion 

■^^jr^i^"'^  ""^f'th^  '"""^.^dity  was  maintained.     11  0.  S.  309, 

gd  «•*'**;.-/,.<  >V'**''^    ^^  operations  under  its  cliart^u*    until  1852, 

fitJtf^     jl^,rHii^"  ^*   f/Ytff<^'^  "^  beljrtlf  of  the  State,  for  the  forfeiture 

^^'"^  f  trns  f*^^" .     cbarteTy   on    the   ground  that   it   had  become 

^^*'"  ^^MJ*^'^  ^     /j  iieglfict  and  mismauageuient  of  its  ailairs,  the 

'"  f  pof.  ^''^  ^    Hfli-ou  ^^t-  Jolin  and  Canal  Carondelet  had  become 

d»og^^^^        ;nled,and  its  charter  was  revoked  and  forfeited  **  for  a 
fljis^oi  '.^  ^^ndit ions  of  tlie  act  of  incorporation."     7  Ann.  679, 
vioi»^^" ^^j^j^n»  Xavigation  Company. 

gffite  ^^-         pendency   of   that   litigation   the    Legislature  of    1852 

^^'"  J      statute  authorizing,  in  the  event  of  it«  successful  termina- 

*"'"^   .     liquidation  of  the  company's  affairs;  the  sale  of  **  all   ita 

*'^  '  ^^y  real  and  personal,  in  block,  at  public  auction,  to  the  highest 

'dder,^    There  was  made   in  it  a  condition  that  if  the  purchasers 

lould  organize  themsdves  into  a  corporation,  under  the  laws  of  the 

State,  for  a  term  of  twenty-five  years,  for  the  purpose  of  carrying  out 

^o(j   effecting  the  improvements   originally  contemplated,    and    the 

construction  of  a  new  basin,  at  the  junction  of  Canal  Carondelet  and 

])ayou  St.  John,  said  corporation  should  be  entitled    to  receive  and 

exact  all  such  tolls  and  revenues  for  the  use  of  said  canal,  bayou  and 

iH)ads  as  the  Orleans  Navigation  Company  was  entitled  to  under  it« 

charter. 

Thereunder  a  sale  was  made  on  the  28th  of  June,  1852,  to  James 
Currie  and  others,  of  all  the  rights,  privileges,  franchises  and  property 
of  the  Orleans  Navigation  Company,  to,  in,  or  upon  Bayou  St.  John 
and  Canal  Carondelet,  together  with  nil  of  its  dependencies  and 
accessories  of  any  and  every  kind,  especially  including  all  those 
acquired  by  said  company  under  various  acts  of  Congress. 

Subsequently  there  was  duly  organized  the  New  Orleans  Canal  and 
Navigation  Company,  which  acceded  to  all  the  rights  of  said  pur- 
chasers, under  the  aforesaid  legislative  enactment;  and  they  entered 
into  immediate  possission  and  control,  and  continued,  unint^^rruptedlj, 
in  possession  an<l  control,  and  full  enjoyment  of  their  rights  until 
1857,  when  same  were  transferred  to  the  Carondelet  Canal  and  Navi- 
gation Company,  defendant  herein,  which  was  incorporated  by  the 
Legislature  of  that  year.  It  was,  by  the  terms  of  its  charter,  ex- 
pressly empowered  to  conii)lete  the  work  of  improvement  theretofore 
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begun  on  Canal  Carondelet  and  Bayou  St.  John,  by  its  predecessors  ; 
to  take  possession  of  same,  and  "  to  receive,  possess,  hold  and  enjoy  all 
and  singular,  the  rights,  franchises,  privileges,  powers  and  authority, 
which  were,  at  any  time,  granted  to,  received,  possessed,  enjoyed  or 
exercised  by  the  late  Orleans  Navigation  C(»mpany,"  etc. 

In  1877  the  right  of  the  defendant  company  was  resisted  on  the 
ground  that  Bayou  St.  John  is  a  natural  navigable  stream,  emptying  its 
waters  into  Lake  Pontchartrain  and  connected  with  the  Gulf  of  Mex- 
ico, and  is,  therefore,  public,  and  free  to  all  persons  whomsover,  to 
navigate  it  at  pleasure,  with  their  vessels,  and  to  moor  them  to  its 
bank  ;  but  the  Court  decided  diflferently,  and  held  that  it  was  not  a 
"  natural  na/vigahle  stream,"  but  had  been  rendered  navigable  by  tlie 
labor,  skill  and  capital  of  the  defendant  company,  and  its  predecessors. 
29  Ann.  430,  Carondelet  Canal  and  Navigation  Company  vs.  Parker. 

In  this  manner,  the  defendant  company  traces-through  the  various 
charters,  deeds  nnd  legislative  enactments  recited — its  title  and  fran- 
chises to  and  upon  the  land,  bayou,  roads  and  canal,  in  controversy, 
back  to  the  original  incorporation  of  the  Orleans  Navigation  Company 
in  1805. 

There  appears  to  be  no  broken  link  in  the  chain.  All  of  its  rights 
and  titles  descended  to  it  directly  from  the  Territorial  and  State  gov- 
ernments. No  part  of  the  property  ever  passed  under  parochial  or 
municipal  control.  The  defendant  company  acquired,  and  is  the 
owner  of  all  the  rights  of  its  predecessors,  whatever  they  were — the 
right  of  use  or  property — in  the  banks  of  Bayou  St.  John  to  the  extent 
of  180  feet,  on  either  side.  If  they  did  not  acquire  an  absolute  title  to 
the  land,  at  the  date  of  the  grant — because  the  fee  was,  at  that  date, 
in  the  United  States  government — the  title  vested  in  the  corporation, 
by  the  acts  of  1852  and  1857.  If  these  be  regarded  as  questionable,  it 
is  certainly  true  that  the  State  could  not  thereafter  dispose  of  any 
part  of  the  territory  traversed  by  the  canal,  bayou  and  roads,  to  am 
other,  and  free  it  from  the  claims  of  the  corporation,  under  its  charter. 

11. 

The  record  shows  that  plaintitf  acquired  Febi-uary  3,  1885,  an  appa- 
rent title,  at  sheriff's  sale,  under  execution  against  one  Otto  Touche, 
to  all  his  right,  title  and  interest  in  and  to  fractional  section  ten,  of 
township  twelve,  range  eleveu,  south,  containing  four  and  sixty-seven 
one  hundredths  acres. 

Otto  Touche  acquired  from  J.  H.  Bres  on  February  3,  1884. 

Bres  obtained  a  patent  from  the  State  on  the  23d  of  November,  1882. 
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This  land  was  selected  and  repoi-ted  to  the  Surveyor  Greneral  of  the 
State  as  swamp  and  overflowed  land,  on  the  18th  of  April,  1850. 

The  fee  simple  was  in  the  State  in  1852,  when  the  sale  to  Currie  and 
associates  was  made,  and  when  the  New  Orleans  Canal  and  Naviga- 
tion Company  was  organized. 

The  record  further  discloses  that  on  the  9th  of  March,  1880,  Otto 
Touch^  accepted  a  written  lease  from  the  defendant  company,  of  a 
certain  piece  of  ground,  measuring  100  to  120  feet  front  on  Bayou  St. 
John,  for  the  purpose  of  erecting  a  house  thereon,  to  have  a  front  of 
100  feet  and  a  depth  of  18  feet.  This  lease  was  for  a  period  of  one 
year  from  the  Ist  of  April,  1880,  with  the  privilege  of  another  year, 
and  at  the  rate  of  $25  per  month. 

There  was  an  express  stipulation  in  the  lease  that  at  the  expiration 
thereof  the  buildings  thus  erected  should  revert,  with  the  property  of 
the  lessors,  without  any  reservation  or  additional  consideration. 

Soon  after  this  lease  was  executed  Bertrand  Saloy,  acting  for  the 
company,  granted  his  lessee  permission  to  make  use  of  ferryboat*  in 
transferring  persons  across  Bayou  St.  John*  by  means  of  a  rope 
stretched  from  bank  to  bank,  ux>on  the  expressed  condition  that  it 
should  not  hinder  nor  impede  the  navigation  of  that  stream. 

On  the  6th  of  June,  1881,  Touch^  wrote  a  letter  to  the  defendant 
company  in  which  he  requested  them  to  release  him  from  his  obligation 
to  pay  for  the  ferry  privilege.  He  says :  **  Being  a  le^9ee  of  yotim, 
please  take  into  consideration  that  I  have  paid  you  $5  per  month  for 
the  privilege  of  the  ferry,  w!»en  boats  of  twice  the  size,  charging  fai*e, 
are  only  paying  $2  to  $2.50  per  month." 

On  the  23d  of  August,  1884,  the  defendant  company  gave  Otto 
Touche  written  notice  that  the  privilege  gi*anted  him  to  run  a  tlat 
across  the  bayou,  or  any  other  craft  upon  its  waters,  was  withdrawtt. 

He  denies  having  received  the  letter,  but  a  witness  swears  positively 
that  he  handed  it  to  him,  and  we  are  inclined  to  believe  his  statement, 
as  he  is  without  interest  in  the  suit. 

This  lease  had  not  expired  when  Otto  Touche  acquired  a  title  from* 
Bres,  February  ;S,  1884,  and  he  could  not  in  that  manner  dispossess  his 
lessor,  for  whom  he  occupied  as  agent  and  lessee;  and  in  direct  viola- 
tion of  his  contnict,  he  could  not  acquire  the  ow^nership  of  the 
buildings,  and  the  improvements  that  reverted  to  the  company  at  its 
expiration. 

The  record  fi  ither  discloses  that  in  September,  1884- -about  six 
months  subsequent  to  his  reputed  purchase  from  Bres,  and  within  a 
few  days  aft^r  the   company  had  revoked  his   ferry  privilege  Otto 
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Tonche  inBtituted  a  suit,  quite  similar  to  the  instaut  one,  againnt  »aiiie 
clefendants;  and  it  was  pendinp^  at  t)ie  time  the  plaintiff,  Singer,  canned 
a  seizure  to  be  made  of  the  property  in  question,  and  it  was  dismissed 
by  a  judgment  of  the  court  only  a  few  days  prior  to  his  purchase.  Un- 
«1er  the  circumstances,  he  could  acquire  no  better  or  higher  right  than 
his  judgment  debtor  hadj  at  date  of  »eizure  of  the  property,  as  his. 

It  further  appears  from  the  evidence  that  Otto  Tonche  has  never 
yielded  the  actual  possession  of  the  property  to  Singer,  who  resides  in 
the  city;  and  Touch<^  continues  the  control  and  management  of  the 
business  as  before,  to  all  appearances,  tliongh  he  claims  to  represent 
Singer  at  a  salary  of  $100  per  month. 

The  following  quotations  from  his  evidence  illustrates  the  character 
of  his  continued  occupancy  of  the  premises : 

**  Question.     Did  you  draw  out  of  the  receipts  in  the  bar-room  T 

**An6wer.     Yes,  sir. 

*'  Q.     Did  you  keep  an  account  of  those  receipts  t 

**  A.     None,  particularly. 

"Q.  Did  you  keep  any  account  to  sliow  how  much  you  have  taken 
out  of  the  receipts  of  Mr.  Singer? 

"A.    No,  sir. 

'*Q.     You  have  no  books  or  papers  showing  that? 

"  A.    No,  sir. 

'•  Q.     No  papers  of  any  kind,  or  accounts  between  you  ? 

"A.     None,  particularly. 

"  Q.  Do  you  know  of  Mr.  Singer  keeping  any  account  of  your  trans- 
actions with  him  ? 

"A.     I  don't  know  that  he  does. 

"  Q.  Did  you  ever  render  him  any  account  of  your  transactions  with 
him? 

**A.     No,  sir;  not  particularly." 

Mr.  Singer,  though  present  in  court  during  the  trial,  did  not  offer  his 
evidence,  and  favored  us  with  no  explanation  of  this  unsatisfactory  sit- 
uation. 

Immediately  previous  to  the  institution  of  this  suit,  Otto  Tonche 
made  considerable  repairs  on  the  buildings,  for  which  he  claims  to  have 
expended  quite  a  sum  of  money. 

Whatever  rights  may  have  been  tiansferred  from  Bres  to  Toudie,  or 
which  Bubsequentl}'  passed  to  the  plaintiff,  are  here  presented  in  such 
questionable  shape  as  to  entitle  them  to  small  ccmsideratioM. 

III. 

From  the  evidence  we  have  gathered  the  following  facts,  which 
serve  to  show  the  manner  in  which  the  defendant  company  and  its 
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predecessors  dealt  with  tlie  fraucliifie  and  properties  with  which  same 
was  connected  during  a  series  of  years. 

One  witness  states  that  lie  has  known  the  lands  in  controversy  for 
fort3'  years.  That  in  1852  he  worked  for  the  company,  and  haaled 
shells  and  put  them  on  the  bayou  road.  He  says  that,  at  that  time, 
the  company  had  a  blacksmith  shop  and  wood-yard  on  the  premises  in 
question,  and  there  was  a  fence  running  along  the  bayou,  and  of  about 
the  average  distance  of  sixty  feet  from  it.  The  company  occupied  the 
intervening  space  between  the  fence  and  another  bayou,  then  and 
since.  Says  that  he  owns  land  in  its  immediate  vicinity,  and  that  it 
is  low,  swampy  land.  That  the  land  where  the  establishment  called 
**Over  the  Rhine,"  is  situated,  was,  at  one  time,  low  and  swampy ; 
but  that  has  been  raised  by  the  company.  That  its  mean  width,  from 
the  bayou  to  the  swamp,  is  about  60  to  65  feet.  Before  this  land  was 
raised  the  water  from  the  lake  washed  across  it,  at  high  tide — oft«n 
being  submerged  thereby.  This  land  was  raised  by  dirt  taken  from 
the  bed  of  the  bayou  by  dredging.  The  work  was  done  in  1845  or 
1846,  though  it  was  not  entirely  filled  in  1852. 

The  company  once  had  a  warehouse  on  the  premises,  but  it  was 
burned  down  in  1846.  Others  say  that  the  wood  yard,  of  which  the 
plain tilf  complains  as  a  nuisance,  is  one  that  has  been  kept  by  the 
company  for  many  years  past,  as  a  wooding-place  for  steamboats. 
Near  it  is  a  small  cabin  belonging  to  the  company,  and  which  is  occu- 
pied by  officers  of  the  vessels  leading  through  the  canal. 

Many  years  prior  to  the  establishment  of  the  improvements  Over- 
the-Rhine,  the  defendant  company  had  built  a  break-water  in  the  edge 
of  the  water,  in  front  of  those  premises,  and  had  filled  in  the  space  be- 
tween it  and  the  bank  with  earth,  whereby  the  bank  was  elevated, 
and  extended  out  a  distance  of  about  fifteen  feet.  This  was  done 
about  1880;  and  it  was  estAblished  on  or  very  near  the  line  of  the 
old  break- water.  The  pilings  were  driven  down  in  the  edge  of  the 
water,  and  planks  nailed  to  them,  and  the  dirt  was  filled  in  between 
it  and  the  bank,  somewhat  after  the  style  of  a  levee. 

There  can  be  no  doubt  that  the  defendant  company  and  its  prede- 
cessors had  a  perfect  and  complete  light  to  use,  appropriate  and  enjoy 
the  property  adjacent  to  the  Bayou  St.  John  and  Canal  Carondelet,  as 
the^'  did,  and  that  plaintifiT  has  acquired  no  right,  under  his  title, 
which  can  exclude  defendant's  from  the  enjoyment  of  it. 

IV. 

With  regard  to  the  plaintiffs  ferry  privileges,  it  is  sufficient  to  say 
that  the  only  right  of  that  kind,  to  which  defendants  ever  consented, 
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was  by  them  expi'essly  withdrawn  long  before  he  acquired  any  eolor  of 
right  in  the  premises. 

The  evidence  shows,  clearly  and  unmistakably,  that  the  rope  that 
was  stretched  across  the  bayou,  whereby  the  flat  was  pro[>elled  from 
side  to  side,  particularly  under  the  loose  management  of  Otto  Touchy, 
was  a  great  hindrance  and  impediment  to  navigation  on  the  bayou, 
and  defendants  had  a  perfect  right  to  discontinue  it.  There  was  a 
^ood  bridge  across  the  bayou,  only  a  little  way  from  Toaohe's  place  of 
business,  which  furnished  his  customers  ample  facility  of  reaching  his 
resort;  and  the  company  was  under  no  obligation  to  increase  tliem 
^atuitously. 

Under  the  general  law  of  the  State,  the  police  juries  have  the  "ex- 
clusive privilege  of  establishing  ferries  and  toll  bridges  within  their 
respective  limits;"  and  they  are  requiied  to  lease  them  out  at  public 
auction.     R.  S.  sees.  2750,  2758. 

But  as  the  locus  in  question  is  within  the  territorial  limits  of  the  city 
of  New  Orleans,  some  consent  should  have  been  tirst  obtained  from  her 
lunnicipal  authority,  if,  indeed,  the  same  was  subj€»ct  to  municipal  con- 
trol. 

This  identical  question  was  under  examination  by  our  predecessors 
in  a  case  cited  above — 11  O.  S.  324,  State  vs.  Orleans  Navigation  Com- 
pany— in  which  they  held  : 

'*As  a  public  highway,  the  river  may  be  freely  navigated,  up  and 
dowitf  for  the  convenience  and  for  hire,  of  persons  and  property. 

**  Xot  80  across,  at  such  points  where  ferries  are  established  by  law, 
nor  within  a  certain  distance  above  or  below  tlieui. 

"The  freedom  stipulated  for  by  the  ordinance  is  not  so  absolute  as 
to  be  IticonHisteHt  with  submission  to  the  ferriage  laws,  securing  to  the  cit- 
izens residing  within  or  without  the  territory  the  convenience  of  find- 
ing at  suitable  places,  at  all  times,  and  for  a  fixed  compensation,  the 
means  of  crossing.^' 

The  plaintif!'  is  not  only  subordinated  to  the  ferriage  laws,  but  they 
are  subordinated  to  defendant's  chartered  rights  and  franchises  and 
exclusive  privileges  on  Bayou  St.  John  and  Canal  Carondelet,  and  can- 
not be  permitted  to  evade  the  same,  so  as  to  establish  a  ferry  or  to 
maintain  the  one  hitherto  established;  without  their  consent  first  ob- 
tained. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed ;  and  it  is  now  ordered, 
adjudged  and  decreed  that  the  demands  of  plaintiff  be  rejected  and 
his  injunction  dissolved,  and  that  the  demands  of  defendants  for 
compensation  for  attorneys'  fees  be  rejected  as  nonsuit,  and  that  the 
costs  of  both  courts  be  taxed  against  plaintiff  and  appellee. 
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99         65^1  ^lust  be  relefi^ted  to  a  direct  action. 

ITiider  the  charge  of  simulation,  snch  creditor  cannot  be  ])ermitte<l  to  show  that  the  trans- 
action ought  to  be  avoided  on  other  grounds. 
Evidence  adduced  and  received  only  as  going  to  the  effect  must  be  restricted  to  the  issue  of 
simnlation. 

A    PPEAL  from  the  Civil  District  Court  for  the  Pariftli  of  Orleans. 
Il\.     Monroe,  J. 


J.  O,  Nixon,  Jr.,  for  Plnintiff  and  Appellee. 

P.  E,  Theard  dc  Sons  for  Third  Opponent  and  Appellant : 

.  A  sale  with  the  right  of  redemption  is  a  sale  with  a  reaolntory  condition,  and  not  a 
contract  of  hypothecary  or  pignorative  security.  Dnranton.  Cours  de  troit.  VoL  16. 
Sees.  388,  389,  390;  Lahaya's  notes  to  Napoleon  Code.  Art.  Itt59;  Dalloz  on  Sale.  Xo. 
tt»:  S3  Ann.  661. 

.  Such  a  sale  does  not  merely  serve  to  secui-e  the  purchaser  to  the  extent  of  any  Jnat 
claim  he  may  have  against  his  vendor;  but  vests  in  him  an  immediate  ownership, 
which  18  defeasible  only  by  the  happening  of  the  condition,  or,  in  other  words,  by  the 
exercise  of  the  faculty  to  redeem.    23  Ann.  661 ;  32  Ann.  784  ;  35  Ann .  856. 

.  An  act  of  sale,  ostensibly  valid,  in  due  form  of  law,  passed  at  a  time  not  soepicious.  for 
a  valuable  consideration,  and  accompanied  by  possession  as  owner,  cannot  be  attacked 
collaterally,  and  property  conveyed  by  it  cannot  be  seized  by  a  creditor  of  the  vendor, 
without  resort  to  a  direct  action  et\  declaration  de  timtdation .  X)  Ann.  1026. 
It  is  only  in  cases  of  pure  simulation  that  a  direct  seizure  im  permitted. 
By  a  simulated  act  is  meant  one  that  has  no  consideration,  no  existence,  no  reality,  a 
Hhaiu.  a  myth,  without  soul  or  substance.  Hence,  an  act  that  has  a  consideration,  how- 
ever inadequate,  or  even  different  from  that  which  is  expressed  in  it.  Is  not  a  simnlation. 
30  Ann.  966 ;  Renshaw  vs.  Dowty.  not  yet  reported. 

An  act  of  sale,  with  the  right  ot  redemption,  even  although  the  consideration  be  money 
loaned  by  the  vendee,  cannot  be  treated  as  a  simulAtion  by  a  creditor  of  the  vendor  and 
attacked  collaterally.  1  Ann.  43S:  28  Ann.  29 ;  30  Ann.  186;  38  Ann.  463. 
Plaintiffs,  after  averring  simply  that  a  certain  act  of  sale  is  a  simulation,  cannot  contend 
that  the  same  act  is  in  reality  a  contract  of  hypothecary  or  pignorative  security,  and 
that  property,  apparently  conveyed  by  it,  may  be  seized  by  a  creditor  of  the  vendor  and 
sold  subject  to  the  hypothecary  rights  of  the  ostensible  vendee.  An  averment  that  an 
act  is  simulated  is  equivalent  to  saying  that  there  is  no  contract  at  all. 
If  not  inconsistent  with  an  averment  of  simulation,  the  allegation  should  at  least  be 
specially  made  that  an  net.  under  which  title  Ik  claimed,  is  a  contract  other  than  what 
it  seems  to  be. 

.  The  true  intentions  of  parties  to  a  written  act  can  be  made  te  appear  only  by  the 
tttipnlations  of  the  act  itself,  by  counter-letters  or  by  other  written  evidence.  32  Ann. 
784 ;  36  Ann.  100;  38  Ann.  154,  271  ;  23  Ann.  (>61.  Therefore,  parol  evidence,  which  has 
been  admitted  under  au  issue  ot  simulation,  should  not  be  considered  in  ascertaining 
whether  the  parties  to  nn  act  meant  to  enter  into  a  contract  other  than  the  one  appar- 
ently entered  into,  unless,  perchance,  the  said  evidence  has  been  admitted  in  a  case 
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where  the  party  claiming  the  benefit  of  the  said  act  had  been  pat  on  his  gaard,  b^ 
special  averment,  that  the  said  act  wa«  not  what  it  purported  to  be.  bat  was  another 
contract  in  disguise. 
10.  The  evidence,  both  oral  and  written,  establishes  that  the  act  under  which  Cauiors 
claims  title  is  a  sale  with  the  rij^ht  of  redemption,  and  not  a  contract  of  pi^orative  or 
hypothecary  secnriiy. 


The  opinion  of  the  Court  was  delivered  bj 

BKRMC7DKZ,  C.  J,  The  third  opponent  claims  the  ownership  of  the 
real  estate  attached,  for  having  acquired  it  bona  fide  Mid.  for  a  valuable 
consideration  from  defendant. 

The  defense  is  that  the  title  set  up  is  a  simulation,  no  consideration 
having  passed. 

On  that  issue,  the  parties  went  to  trial. 

The  lower  court  allowed  evidence  t«  show  the  nature  of  the  trans- 
action and  considered  it  as  a  contract  of  suretyship,  directing  payment 
of  opponent's  claim  out  of  the  proceeds  of  sale  in  preference  to  all 
others. 

From  the  judgment  thus  rendered  the  opponent  appeals. 

The  opponent  introduced  in  evidence  an  act  purporting  to  be  a  sale 
by  defendant  to  him  of  the  property  in  question  for  $2000,  in  settle- 
ment of  which  he  appears  to  have  paid  cash  $800  and  to  have  assumed 
payment  of  a  note  of  $1200  secured  on  the  property. 

The  act  contains  a  clause  or  pact  reserving  to  the  vendor  the  privi- 
lege of  redemption  on  payment  of  $2000,  to  be  exercised  within  two 
years  after  the  date  of  the  act,  (2l8t  November,  1884).  It  is  shown  to 
have  been  registered  in  the  conveyance  office  on  the  following  day. 

The  evidence  shows  that  the  $800  said  to  have  been  paid  cash,  were 
settled  for  in  flour,  delivered  on  the  day  of  sale  and  that  the  assumed 
note  was  taken  up  at  maturity. 

Possession  followed  the  sale ;  but,  by  contract,  the  purchaser  leased 
the  premises  to  the  vendor  for  two  years,  at  $20  per  month,  which  were 
paid. 

The  property  is  shown  to  be  worth  more  than  $2000 — so  much  so, 
that  it  would  seem  that  there  was  some  understanding  between  the 
parties  as  to  a  division  or  attribution  of  the  surplus,  in  case  of  a  sale 
of  the  property  by  the  third  opponent,  within  the  delay  allowed  for 
redemption,  to  anyone  whom  the  original  owner  would  designate. 

When  the  attaching  creditors  offered  to  prove  the  real  nature  of  the 
transaction,  the  third  opponent  excepted  on  the  ground  that  the  con- 
tract being  ostensibly  valid  and  the  act  evidencing  it  having  been  duly 
and  seasonably  recorded  and  the  plaintiffs  having  pleaded  simulation 
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only  against  it,  they  cannot  attack  it  collaterally  on  any  otiier  ground 
and  mast  be  relegated  to  a  direct  action. 

The  objection  was  considered  as  going  to  the  effect  and  was  over- 
ruled.    A  bill  was  reserved  which  is  insisted  upon  here. 

The  evidence  was  inadmissible  for  the  purpose  in  view ;  but  it  could 
be  received,  to  be  restricted,  however,  under  the  pleadings. 

The  conclusions  of  the  district  judge,  nevertheless,  show  that  he 
gave  it  more  effect  than  it  was  entitled  to,  as  he  does  not  recognize  the 
third  opponent  as  owner,  but  merely  as  a  creditor  having  a  claim  for 
which  the  real  estate  stands  as  security  and  which  is  to  be  paid  by 
preference  out  of  the  proceeds  of  sale  over  all  other  claims. 

In  other  words,  he  ignores  the  transaction  as  a  sale  and  treats  it  as 
one  designed  to  secure  a  debt  due  the  apparent  purchaser. 

It  is  settled,  beyond  the  possibility  of  a  doubt,  that  a  bona  fide  sale 
of  property  for  valuable  consideration,  coupled  with  the  pact  of  re- 
demption, transfers  the  ownership  to  the  purchaser,  under  a  condition 
suspensive  as  to  the  vendor,  resolutory  as  to  the  vendee,  and  that  ttie 
creditors  of  the  former  cannot,  where  the  sale  is  duly  recorded,  treat 
the  transaction  as  of  a  difterent  nature,  so  as  to  subject  the  property  to 
their  claim  without  first  attacking  the  sale  directly  and  having  it  judi- 
cially annulled,  or  modified  according  to  the  true  intent  of  the  parties. 
Laurent,  vol.  24,  No.  388;  Baudry  Lacantiuerie,  vol.  2,  Nos.  941,  942; 
vol.  3,  Nos.  584,  1045  ;  Duranton,  vol.  16,  ^  888  et  seq. ;  Mourlon,  vol.  3, 
No.  630,  p.  255  J  Marcad4,  vol.  6,  p.  301 ;  Calderwood,  23  Ann.  661 ; 
Guidry,  29  Ann.  4 ;  Theurer,  28  Ann.  29 ;  Bevers,  30  Ann.  186 ;  Brown, 
lb.  966;  Levy,  32  Ann.  784;  Willis,  33  Ann.  1026  ;  Jackson,  35  Ann. 
856;  McCan,  38  Ann.  483;  Ford  vs.  Douglass,  5  How.  143.  Whatever 
may  have  been  said  in  Palmer  vs.  Mangham,  31  Ann.  356,  to  the  con- 
trary must  be  deemed  as  overruled. 

The  evidence  introduced  by  plaintiffk,  as  far  as  it  may  tend  to  show 
anything  beyond  simulation ,  ought  not  to  have  been  considered;  but, 
as  it  shows  that  a  consideration  passed  and  confirms  the  pretensions  of 
the  third  opponent  to  the  ownership  of  the  property  subject  to  the  pact 
d  r4m4r4^  it  ought  to  have  been  given  that  effect. 

We  are  at  a  loss  ta  conceive  how  the  contract  could  be  treated  as  one 
of  suretyship  in  the  absence  of  any  evidence  of  any  indebtedness  of 
the  vendors ;  nay,  in  the  presence  of  proof,  that  the  third  opponent 
was  not  at  all  a  creditor. 

As  it  is  possible  that  the  privilege  of  redemption  was  exercised 
within  the  delay  allowed,  which  expired  on  the  21st  of  November,  1886, 
since  the  case  was  decided  below,  (June)  we  cannot  render  a  judgment 
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recogniziug  the  third  opponent  as  abRolute  owner,  for  this  would  be 
doing  perhaps  a  vain  thing. 

We  will  simply  remand  the  case. 

It  is  therefore  ordered  and  decreed,  that  the  jadgment  appealed  from 
be  reversed  and  that  the  case  be  remanded  to  the  lower  court  for  fur- 
ther proceedings  according  to  law,  and  that  plaintiffs  pay  costs  of 
appeal,  those  of  the  lower  court  to  abide  the  result  of  the  suit. 
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A  demand  for  divoroe.  on  the  obarge  of  adultery,  may  be  camolated  with  a  demand  for  a     (117  730) 

separation  from  bed  and  board. 
The  simple  oonfemion,  by  one  of  the  spouses,  of  adultery,  is,  of  itself,  insufficient  to 

authorise  the  dissolution  of  the  marriage.    Additionsl  facts  must  be  shown  to  justify 

the  decree . 
Possession  by  the  accused  party,  of  suspicions  mixtures,  which  were  taken  by  physicians 

and  druggists  to  have  been  remedies  for  some  Tsnereal  disease,   is  circumstantial 

evidence,  that  may  be  considered  in  connection  with  other  facts  that  are  proven  in  the 

case ;  but  not  sufficient  to  establish  his  guilt. 
Froof  of  intemperance  tinee  the  filing  of  the  suit  may  be  administered,  not  to  prove  a 

substantive  cause,  but  to  show  a  continuing  habit. 
Proof  of  gambling  is  admissible  in  support  of  the  charges  of  squandering  money  and 

dtobancherj. 
What  are  habitual  intemperance  and  excesses  which  render  it  itvtupportabU  for  a  complain- 
ing w{fe  to  longer  continue  marital  relations  with  her  husband,  is  a  question  for  the 

court,  and  not  the  party,  to  decide. 
Habitual  intemperance  is  the  constant  indulgence  in  such  stimulants  as  wine,  whisky,  or 

brandy,  whereby  intoxication  is  produced. 
It  is  not  their  ordinary  use  whereby  drunkenness  tnay  be  occasionally  produced ;  but  the  ainut 

of  them,  so  long  continued  that  the  habit  becomes  fixed  and  confirmed. 
The  evident  object  of  the  separation  of  husband  and  wife  from  bed  and  boai'd  was  to  afford 

the  offending  party  ample  time  and  opportunity  foi  reformation ;  and  to  the  party 

complaining,  to  understand  the  situation  and  determine  the  propriety  of  making  a 

reconciliation. 
The  patience  and  forbearance  of  the  wife  during  her  long  endurance  of  the  cruel  treatment 

of  her  husband,  while  entertaining  hope  of  his  reformation,  should  not  be  mistaken  for 

condonatinn  or  reconciliation.      It  serves  rather  to  strengthen  than  to  weaken  her 

cause  of  action. 

A    PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Zx     Houston,  J. 

NiehoUs  and  Carroll  for  Plaintiff  aud  Appellee. 

1 .    Where  a  plaintiff,  in  a  suit  for  divorce,  declares  upon  a  double  set  of  allegations,  the 
first  of  which  sets,  if  proved,  would  entitle  her  to  a  divorce,  and  the  other  (without  the 


492  SUPREME  COURT  OF  LOUISIANA. 

Mack  VB.  Handy. 


first)  would  entitle  her  to  a  separation  from  bed  and  board,  prays  for  an  absolute  divorce, 
"  and  for  all  snch  other  and  further  relief  and  decrees  In  the  premises  as  to  law.  justice, 
right  and  equity  will  comport,  and  the  nature  of  the  case  and  the  evidence  will  aathor- 
ize,  and  for  general  relief.*'  the  court  can  grant  either  an  absolute  divorce  or  a  separation 
from  bed  and  hotird,  as  the  law  and  the  evidence  will  justify.  The  less  is  included  in 
the  greater.     10  Ann .  664.  Ledoux  vs.  Boyd. 

'J.  Under  an  allegation  by  plaintiff,  that  the  defendant  was  habitually  intemperate,  that 
his  habits  were  fixed  and  continuing,  plaintiff  had  the  right  to  show  the  continuance  of 
the  habit  beyond  the  date  of  filing  the  petition  and  up  to  the  day  of  trial,  the  object 
being  not  to  make  use  of  the  particular  facts  shown,  as  substantive  acts  for  a  cause  of 
action,  but  in  aid  and  corroboration  of  the  allegation  of  the  charaote?  of  the  habit. 

A.  Where  a  plaintiff,  in  her  allegations,  declares  that  she  is  unwilling,  on  account  of  the 
indecency  of  certain  facts,  to  specify  them  particularly  in  the  petition,  but  offers  to  do 
so  if  required,  and  the  defendant  suffering  a  judgment  by  default  to  be  taken,  ol^ects 
to  evidence  of  particular  facts  on  account  of  generality  of  averment,  and  it  is  shown  by 
commissions  taken  out  and  proceedings  had.  that  the  defendant  was  fully  adviaed  of  the 
particular  facts  which  would  be  proved,  and  the  court  and  the  plaintiff^s  oonnsel  offer 
to  grant  all  time  which  might  be  asked,  and  the  defendant  asks  for  no  time,  and  calls 
for  no  bill  or  specification  of  particulars,  the  testimony  is  properly  allowed  to  be  intro- 
duced. 6  M.  649 ;  4  N.  S.  277 ;  7  N.  S.  354 ;  17  L.  238;  5  Ann.  531,  073 ;  9  Ann.  119,  254 ; 
10  Ann.  526 ;  12  Ann.  795 ;  37  Ann.  800. 

4.  The  admissions  of  a  husband  are  not  auflScient  per  teto  authorize  a  divorce  or  separa- 
tion, but  they  are  admissible  in  evidence,  and  when  they  are  free  from  suspicion  of 
collusion  and  corroborated,  they  are  evidence  of  the  highest  kind.  Matchin  vs.  Mafcchin, 
6  Barr,  332,  337;  Bishop  on  Mariiage  and  Divorce,  Vol.  2,  §  242,  and  note,  ^3t3,  ft  *eq.: 
admissions  do  not  require  to  be  nia<le  under  oath,  nor  must  they,  to  be  admissible,  have 
been  made  prior  to  the  filing  of  the  suit. 

5.  A  defendant  cannot  introduce  his  own  letters  in  evidence,  particularly  when  it  is  shown 
that  they  were  written  with  direct  reference  to  being  used  in  his  own  behall  in  the  snit. 

6.  There  is  no  necessity  for  direct  evidence  of  adultery.  It  maybe  proved  by  circum- 
stantial evidence,  of  the  weight  and  force  of  which  the  court  is  to  judge.  There  is  n«i 
necessity  for  proving  the  particular  time,  or  place,  or  person  with  whom  committed  ;  it 
is  the  fact  of  adultery,  not  the  particulars  thereef,  which  are  important.  Bishop,  §§  6iu 
et  teq.,  §§  614,  632,  633,  G34. 

7.  Special  facts  may  be  introduce<l  to  prove  adultery,  and  also  may  be  used  to  evidence  in 
themselves  acts  properly  characterized  as  outrages  and  cruel  treatment. 

& .  Where  a  defendant  in  a  divorce  suit  sets  up  **  condonation,"  he  must  prove  it.  Condona- 
tion is  forgiveness  under  'a  condition.''  Even  if  condonation  were  shown,  the 
condonation  would  ceaae  if  the  condition  were  shown  to  have  been  violat«d.  The  condi- 
tion is  future  good  conduct  and  fntnre  conjugal  kindness.  Bishop.  Vol.  2,  §§  33,  34  and 
53  et  aeq. 

9.  Acts  which,  in  a  husband,  might  be  held  as  a  condonation,  are  not  so  held  in  a  wife. 
Bishop.  Vol.  2.  §§  44,  49.  51.  52  and  notes. 

lU.  Submission  must  not  be  confounded  with  condonation—"  the  forbearance  of  a  wife  and 
her  patience  in  bearing  with  the  cruel  treatment  of  her  husband,  in  the  f^nd  hope  of 
his  reform,  and  of  his  being  i'eHt<orod  to  her  as  a  kind  husband,  and  to  her  children  as  an 
affectionate  father,  until  at  last  she  sees  that  all  hope  is  lost,  must  not  be  confounded 
with,  or  construed  as,  condonation,  or  reoonoiliation,  as  contemplated  in  our  laws  and 
expounded  in  our  jurisprudence.  "  M  Ann.  306.  614  :  23  Ann.  422  ;  36  Ann.  679  :  Bishop, 
Vol.  2,  §§  51  and  52  and  notes. 

11.  There  is  no  condonation  where  the  wife  hA»  been  kept  from  acting  by  threats  of  taking 
away  her  children  to  another  St%te.  and  f i  oni  repugnance  to  the  exposure  of  family 
matters  and  the  scandal  of  a^  divorce  suit. 


NEW  ORLEANS,  APRIL,  1887.  493 

Mack  V8.  Handy. 

Vi.  There  is  no  neceneity  ihat  the  actA  violative  of  the  condition  9f  a  condonation  shoald  be 
ejfudem  geTierig  of  the  act  condoued  ;  the  violation  of  the  condition  »eU  the  irhole  matter 
at  large.  If  the  act  alleged  to  have  been  condoued  wax  a  good  cauae  for  a  divorce,  it 
can  be  ased  again  as  a  canae  of  action  for  a  divorce,  although  the  subsequent  act*i 
violative  ^f  the  condition  would,  in  themselves  and  by  themselves,  have  been  only 
cause  for  separation  from  bed  and  board.  Oalloz  and  Verge,  under  Art.  '.n3,  C.  X..  Nos  . 
10  Mnd  11.  Reg,  6,  Jniu.  I8.W,  D.  P.  53.  1.  244;  Bishop.  ^§  33,  M,  55.  56,  57,  .58.  r>9,  60. 
ft  gfff. 

13.  The  law,  in  making  "habitual  "  intemperance  a  cause  for  separation,  necessarily  pre- 
supposes the  continuance  of  mai  ital  relations  for  an  undetined  peiiod.  The  precise  time 
when  these  habits  become  of  such  a  character  as  to  be  insupportable  must,  of  course* 
rest  with  the  powers  of  endurance  of  the  wife  and  the  facts  of  the  case.  She  has  to 
determine  when  she  csn  no  longer  stand  the  situation.     Bishop.  $$  51,  38. 

14.  The  evidence  in  this  8hr>ws  not  only  habitual  intemperance  on  the  part  of  the  defend- 
ant for  years  back,  but  an  almost  constant  intoxication  during  the  whole  of  his  last  stay 
in  New  Orleans,  and  shows  that  he  left  home  on  that  last  day  (since  which  time  the  par- 
ties have  not  met)  in  a  beastly  state  of  intoxication. 

13.  Negative  testimony  amounts  to  nothing  as  against  positive,  overwhelming  affirmative, 
testimony  of  intemperate  habits ;  partial  ''rests"  to  recover  from  attscks  of  sickness 
resulting  from  drink,  or  even  partial  rests  without  sickness,  amount  to  nothing.  A  man 
whose  business  causes  him  to  be  absent  from  his  wife  for  several  months,  and  who  might 
conduct  himself  properly  when  absent  from  her,  but  who  should  select  as  the  precise 
periods  for  continued  intemperance  the  only  times  whea  himself  and  his  wife  are  thrown 
together,  could  scaicely  point  to  his  conduct  when  away  from  her  as  an  offset  to  bia  bad 
conduct  when  with  her.  So  far  as  hnsbaud  and  wife  are  concerned,  the  periods  of  their 
being  together  would  be  the  determining  periods  for  his  good  or  bad  oomhicl.  It  is 
submitted  that  the  evidence  In  this  case  establishes  afBrmatively.  however,  continued 
habits  of  intemperance  long  before,  up  to  and  down  to,  the  very  trial  of  this  case,  of 
character  such  as  to  Justify  the  prayer  of  plaintiff's  petition. 

C.  McRae  Selph  for  Defendant  and  Appellant: 

The  prayer  of  the  petition  determines  the  cause  of  action,  and  where  it  is  for  a  divorce  from 
the  bonds  of  matrimony,  the  allegations  of  the  petition  must  be  of  a  lega]  character  to 
support  that  prayer,  and  such  as  to  authorise  the  introduction  of  proof  to  support  the 
allegations . 

The  charges  (allegations )  to  .support  the  two  cla.ssesof  divorce,  vix:  from  betl  and  board, 
and  from  bonds  of  matrimony,  are  not  only  distinct  and  unconnected  charges,  but  lead 
to  distinct  issues  and  di-crees,  and  it  is  not  prop«'r  to  join  both  proceedings  in  one  action. 
Bishop,  vol.  '2,  §§  :K7.  3-29. 

If  the  prayer  is  for  an  absolute  divorce,  the  further  prayer.  *'  for  all  such  other  and  farther 
relief  and  decrees  in  the  premisi's  as  t4>  law.  iustice,  right  and  equity  will  comport,  and 
the  nature  of  the  case  and  the  evidence  will  authorixe,  and  for  general  relief,"  is  not 
such  a  prayer  as  will  authorize  the  court  to  decree  a  separation  from  bed  and  board 
when  the  special  relief  prayed  for  is  for  a  divorce  from  the  bonds  of  matiimony. 

Kridence  which  would  support  an  notion  for  "separation  from  bed  and  board,"  is  improp- 
erly admitted  in  an  action  for  a  divorce  from  the  bonds  of  matrimony. 

Evidence  of  actions  and  conduct  of  the  husband  after  the  filing  of  a  petition  for  a  divorce,  is 
inadmissible. 

Allegations  of  adultery  must  be  in  direct  terms.  Their  forms  must,  to  be  adequate,  be 
accompanied  by  such  further  description  of  time,  place  and  circumstances,  and  the  like, 
as  shall  apprise  the  defendant  of  the  particular  transaction  to  which  he  is  to  respond. 
Bishop,  vol.  2,  $§  329,  604. 

If  defendant  answers,  without  excepting  to  the  vaguenoHs  of  the  allegations,  it  is  no  waiver 
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of  hia  right  to  object  to  the  evideuoe.    The  failure  to  ask  fur  a  bill  of  particalarn  of  the 

adultery  will  not  supply  the  defect  of  a  mere  {general  allegation.    Bishop,  vol.  2,  $^  006. 

607. 
Reconciliation  extinguishes  the  cause  of  action.    But  if  a  subsequent  cause  arises,  the  party 

can  make  use  of  tb«^  first  in  corroboi'atiou  only.    Civil  Code,  I5i,  153.    And  reoonciliatton 

is  presumed  when  husband  and  wife  live  and  cohabit  together. 
The  subsequent  causes  must  be  ot  the  same  nature  as  the  first.  t«  enable  the  plaintiff  to 

make  use  of  the  first. 
**The  mere  acknowledgement  of  the  truth  of  the  facts  alleged,  made  by  either  party,  even 

in  an  authentic  act,  can  never  be  deemed  sufficient  foundation  for  a  decree  of  separation 

from  bed  and  board,  a  fortiori,  of  a  divorce."    16  L.  36. 
The  proof  of  "habitual  intemperance"  must  be  sufficient  to  warrant  the  court,  not  the 

plaintiff,  in  concluding  that  the  "nature"  of  the  "habitual  intemperance  is  such  as  to 

render  their  living  together  insupport-able." 


The  opioion  of  the  Court  was  delivered  by 

Watkins^  J.  PlaiDtiif  sues  her  husband  to  obtain  against  him 
judgment  of  divorce,  and  in  the  alternative  a  separation  from  bed  and 
board. 

Her  petition  is  elaborate,  and  tiie  charges  and  specifications  are 
quite  numerous. 

They  are  to  the  effect  that  for  several  ye&ri^  past  defendant  has  been 
guilty  of  "habitual  intemperance"  and  ** excesses,  cruel  treatment 
and  outrages  towards  her ;  that  he  has  cursed,  abused  and  insulted 
her  without  cause,  in  public  and  private;  and  that  such  habitual  in- 
temperance, ill-treatment  and  excesses  are  of  such  a  nature  as  to  ren- 
der their  living  together  insupportable." 

It  also  charges  that  defendant  has  not  supported  her  and  her  children 
properly  and  decently ;  but  that  he  has  spent  his  means  in  riotous 
living,  dissipation  and  debauchery  in  the  company  of  disreputable 
associates  and  lewd  and  abandoned  women. 

That  his  general  conduct,  habits  and  manners  are  of  such  character 
that  she  is,  and  has  been,  in  constant  fear  of  herself  and  little  children 
sustaining  great  bodily  harm  at  his  hands. 

She  specially  charges  that  he  has  been  guilty  of  repeated  adulteries. 

The  defendant  pleads  the  general  issue;  no  cause  of  action, — because 
petition  shows  that  whatever  causes  she  may  have  had  have  been  con- 
doned and  extinguished  by  reconciliation;  and  tinally  that  plaintiff  has 
been  improperly  iuduenced  to  institute  this  suit,  because  he  desired  to 
remove  to  Canton,  Miss.,  where  he  could  better  support  and  take  care 

of  them. 

I. 

In  the  lower  court  plaintiff's  demand  for  a  divorce  was  rejected,  but 

the  demand  for  separation  from  bed  and  board  was  sustained  ;  and  the 
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defendant  alone  appeals.  But,  in  in  tins  Court,  the  plaintiff  Las  an- 
sweied  tlie  appeal  and  prayed  for  an  amendment  of  that  decree,  to  the 
end  that  she  have  judgment  of  divorce.  In  this  manner  all  tlie  issues 
raised  in  the  lower  court  are  presented  here  for  decision. 

On  the  trial  defeqdant  excepted  to  the  ruling  of  the  judge  a  quo  per- 
mitting the  introduction  of  evidence  in  support  of  the  charge  of  adul- 
tery, on  the  ground  that  the  allegations  of  plaintiff's  petition  were  too 
vague  and  indefinite  to  admit  of  proof  under  them. 

An  examination  of  the  petition  \v\\\  show  that  this  vagueness  and 
generality  of  averments,  in  respect  to  this  charge,  was  intentional  and 
wae  actuated  by  a  pure  and  proper  motive,  to  avoid  the  recital  of 
painful  and  disgusting  details. 

The  petition  clearly  intimates  to  the  defendant  and  the  court,  her 
entire  willingness  to  spread  them  upon  the  record,  if  deemed  neces- 
sary or  desirable. 

Before  the  case  came  on  for  trial,  and  prior  to  issue  lieing  joined, 
the  plaintiff  propounded  interrogatories  to  Dr.  Priestly,  of  Canton, 
Mis:?.,  and  a  well  known  druggist  of  this  city,  in  which  the  character 
of  the  evidence  she  would  rely  upon,  was  clearly  indicated ;  and,  con- 
tradictorially  with  liim,  obtained  a  commission  to  obtain  their  answers. 
In  addition,  the  judge  a  quo  in  passing  upon  his  objections  to  the  evi- 
dence, stated  that  if  he  was  taken  by  surprise,  he  would  allow  him 
ample  time  to  procure  evidence  in  rebuttal  i  but  defendant  failed  to 
avail  himself  of  the  privilege. 

We  fail  to  see  in  what  respect  the  defendant  has  had  injustice  done 

him. 

II. 

Defendant  further  objects  to  any  evidence  being  introduced  for  the 
purpose  of  establishing  cruel  treatment,  habitual  intemperance  and 
other  charges  in  support  of  a  decree  of  separation  from  bed  and  board. 

1st.  Because  it  is  not  specifically  claimed  in  ihe  prayer  of  the  petition. 

2d.  For  the  reason  that  a  divoro'  and  separation  from  bed  and  board 
cannot  be  demanded  on  one  and  the  same  suit. 

Our  predecessors  decided  both  objections  in  the  negative.  10  Ann. 
663,  Ledoux  vs.  Her  Husband. 

In  7  La.  282,  Soovi  vs.  Ignogoso,  the  Court  held  that  '^  a  suit  for  a 
separation  from  bed  and  board,  within  the  terms  and  meaning  of  the 
law,  is  an  action  of  divorce.     ♦     ♦     * 

^^  I'he  action  of  separation  from  bed  and  board,  in  all  cases,  leads  to 
a  divorce  a  vinculo  fnatrimoniU^ 

The  Code  expressly  provides  that  "  in  the  cases  excepted  above,  a 
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jiidgraeufc  of  divorce  may  be  granted  in  same  decri'e,  wliioli  jiroii ounces 
the  separatiou  from  bed  and  board."     R.  C.  C.  139. 

One  of  che  exceptions  referred  to  is  adultery. 

The  objections  were  properly  overruled. 

III. 

The  defendant  further  excei)ted  to  the  introduction  in  evidence  of 
certain  adniisBious  of  his  as  proof  of  adultery. 

It  has  been  held  that  in  such  suit  as  this  ^'  the  law  requires  more  than 
a  simple  cmifessioii  of  one  of  the  parties  to  dissolve  the  bonds  of  matri- 
mony between  them ;  facts  must  be  shown,  and  such  facti»  as  will 
authorize  a  court  of  justice  to  declare  that  the  interference  of  the  law 
is  absolutely  necessary."     16  La,  27,  Harmon  vs.  McLelaud. 

Courts  may,  without  impropriety,  entertain  such  proof,  in  corrobora- 
tion of  other  proven  facts,  from  which  adultery  may  be  inferred,  but 
not  as  substantive  evidence. 

Such  proof  is  insufficient  of  itself  to  convict  the  defendant. 

IV. 

Possessiou  by  the  defendant  of  suspicious  mixtures,  which  were 
taken,  by  druggists  and  physicians,  to  have  been  a  remedy  in  use  for 
some  venereal  disease,  is  circumstantial  proof  iusutficient  to  make  out 
a  case  against  him.  There  is  a  possibility  that  it  may  have  been  pre- 
pared and  in  use  for  a  different  purpose  or  disease.  It  is  not  certain 
that  it  was  his,  or  in  use  at  any  time  by  him,  though  the  indications  point 
that  way.  But  these  are  circumstances  that  are  to  be  and  have  been 
considered,  in  connection  with  others,  in  deciding  the  points. 

The  soiled  linen  nicay  be  referred  to  some  other  cause  or  trouble, 
such  as  piles,  tumors,  boils,  etc.  True  it  is,  that  n4i  s})ecific  act  or  fact 
has  been  proven  with  that  degree  of  ccrt^iinty  that  the  law  requires. 
And  there  is  in  the  evidence  nothing  in  time,  place  or  circumstance  to 
connect  those  suspicious  indications  with  the  defendant's  confessions. 
In  fact,  his  statement,  taken  as  a  whole,  does  not  admit  cnminal  con- 
versation with  any  one. 

From  the  evidence  it  appears  that  the  suspicions  indications  appeared 
in  1877  and  1878,  and  were  continued  in  1879  and  1880,  and  again  in 
1882,  from  time  to  time  during  those  several  years.  But  during  all 
these  years  the  plaintiff  and  defendant  resided  together  and  lived  as 
man  and  wife.  In  November,  1879,  a  son  was  born  of  their  marriage, 
and  in  August,  1881,  a  daughter.  They  are  shown  to  be  perfectly 
healthy,  bright  and  intelligent  children. 

It  seems  quite  impossible  that  defendant  could  have  led  the  disso- 
lute life  attributed  to  him  during  these  years,  and  that  he  should  have 


NEW  ORLEANS,  APRIL,  1887.  497 

Hack  vs.  Handy. 


been  so  frequently  under  treatment  for  venereal  ailments,  without 
contributing  it  to  mother  or  children. 

In  this  pai-ticnlar  the  judgment  rejecting  plaintiff^s  demand  was 
correct. 

V. 

Objection  was  urged  by  defendant  to  the  introduction  of  proof  of 
intemperance  since  the  filing  of  tlie  suit.  The  judge  a  quo  permitted 
it;  not  to  show  a  ftuhstantire  cause,  but  a  ^* continuing  habit ^  That 
was  correct. 

He  urged  further  objection  to  proof  of  his  gambling,  on  tlie  ground 
that  there  was  no  allegation  justifying  it;  but  the  court  below  i)er- 
niitted  it  to  be  introduced  in  support  of  the  charges  of  "  squandering 
money  and  debauchery,"    In  this,  his  ruling  was  correct  also. 

A  careful  reading  of  the  evidence  in  this  large  transcript,  satisfies  us 
that  the  defendant  has  been  addicted  to  dissipation  and  drunkenness 
during  a  series  of  eight  or  ten  years. 

The  proof  shows  that  he  was  a  traveling  salesman,  professionally, 
and  that  the  theatre  for  his  operations  was  the  State  of  Mississippi. 
His  parents  resided  at  Canton,  Miss.,  and  died  there.  He  has  brothers 
who  still  reside  and  are  engaged  in  business  in  that  town. 

He  married  the  plaintiff  in  this  city  in  1874,  and  for  several  years 
thereafter  he  represented  as  drummer  several  responsible  houses.  His 
business  qualifications  appear  to  be  fair,  and  of  such  a  character  as  to 
liave  enabled  Iiim,  with  prudence  and  economy,  to  have  supported  and 
maintained  his  wife  comfortably ;  but  from  the  evidence  it  may  be 
fairly  assumed  that  he  spent  the  most  of  his  means  in  gambling,  dissi- 
pation and  riotous  living. 

C)ne  of  his  brothers  states  tliat  he  was  known  to  have  been  a  ^'drink- 
ing  man"  before  his  marriage.  A  sister  testifies  to  his  l)eing  frequently 
drunk  since  his  marriage,  and  that,  at  such  times,  he  would  abuse  and 
mistreat  the  plaintiff^ 

Other  witnesses  who,  from  the  close  and  intimate  relations  they  held 
with  his  family,  must  have  been  very  intimati-.ly  acquainted  with  his 
habits,  state  that  defendant  very  frequently  came  home  late  at  night 
and  very  drank,  and  on  such  occasions  was  boisterous,  abusive  and 
often  obscene  in  the  presence  of  his  wife  and  family. 

Two  witnesses  detail  numerous  acts  of  defendant's  cruelty  and  un- 
kindness  to  the  plaintiff;  and  on  some  occasions  when  she  was  sick, 
and  on  one  or  two  occasions  soon  after  her  confinement. 

The  phrase  ^'habitual  intemperance"  scarcely  requires  an  iuterpreta- 
t  ion  ;  it  is  easily  understood.  It  means  the  custom  or  habit  of  getting 
32 
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drunk.  The  constant  indulgence  in  such  stimulants  as  wine,  brandy 
and  whisky,  whereby  intoxication  is  produced.  Not  tlie  ordinary  twc, 
but  the  habitual  abnae  of  them. 

The  habit  should  be  actual  and  confirmed.  It  may  be  intermittent. 
It  need  not  be  continuous,  or  even  of  daily  occurrence. 

Defendant  has  been  habitually  intemperate  for  a  great  many  3'ears. 

It  seems  to  have  been  his  habit,  on  all  occasions  whilst  in  this  city, 
and  at  his  home,  and  with  his  family.  On  one  occasion  he  had  an  at- 
tack of  delirium  tremens.  He  frequently  staid  out  all  night,  without 
advising  his  family  of  his  whereabouts ;  but  when  he  did  return,  he 
gave  undoubted  evidences  of  drunkenness  and  debauchery. 

It  is  quite  impossible  to  give,  in  detail,  even  the  salient  facts  ad- 
duced on  the  trial  in  the  court  below,  in  support  of  the  grave  and  ser- 
ious charges  against  defendant.  Snfiice  it  to  say  that,  to  our  minds, 
they  are  clear,  cogent  and  conclusive.  They  were  to  the  judge  a  quo^ 
and  we  concur  in  his  conclusions. 

The  plaintiff  is  a  lady  of  taste,  refinement  and  culture,  and  accus- 
tomed to  the  amenities  of  good  society. 

The  very  idea  of  coercing  her  to  continue  her  marital  relations 
with  the  defendant,  under  the  circumstances  detailed,  is  shocking  to 
our  sense  of  justice  and  morality.  We  feel  no  hesitancy  in  deciding 
that  the  habitual  intemperance  and  cxcessess  of  defendant,  and  his 
ill-treatment  of  the  plaintiff,  were  snch  as  to  render  their  longer  living 
together  as  man  and  wife  insupportable  to  her. 

And  this  is  said  with  due  regard  for  the  time-honored  rule  that  courts 
should  not  lend  their  aid  to  effect  the  separation  of  spouses,  especially 
when  there  is  issue  of  their  marriage,  except  in  extreme  cases.  But  in  a 
case  like  this  the  dictates  of  good  morals,  good  breeding  and  Christian 
charity  require  that  the  tie  that  binds  should  be  severed.  The  separ- 
ation will  not  be  necessarily  irrevocable,  Wlieu  a  year  shall  have 
elapsed,  and  the  plaintiff  and  defendant  have  had  time  and  opportu- 
nity for  reflection,  he  may  have  changed  his  career  and  become  a  sober 
and  orderly  citizen,  and  she  may  feel  willing  to  resume  marital  rela- 
tions with  the  father  of  her  children,  condone  all  past  offenses,  and 
unite  her  efforts  with  his  renevrcd  exertions  to  achieve  the  happiness 

both  had  so  nearly  lo^^t. 

VI. 

The  evidence  does  not  establish  such  reconciliation  as  the  Code  con- 
templates, as  extinguishing  the  cause  of  action. 
The  plaintiff  was  possessed  of  no  means  or  home  of  her  own. 
Her  mother  had  none. 
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The  defendant  relied  solely  upon  his  own  exertions  to  earn  a  liveli- 
hood for  himself  and  family. 

She  had  no  alternative  but  to  remain  in  his  home  and  cndurey  as  best 
she  could,  through  all  those  years,  his  habitual  intemperance  and  ex- 
cesses, for  the  sake  of  their  little  children. 

This  heroic  endeavor  serves  rather  to  strengthen  than  weaken  her 
cause  of  action. 

The  language  of  this  Court  in  Terrell  vs.  Bowman,  34  Ann.  306,  is 
strictly  applicable.  *'The  forbearance  of  a  wife  and  her  patience  in 
bearing  with  the  cruel  treatment  of  her  husband  in  the  fond  hope  of 
his  refoi-m  and  of  his  being  restored  to  her  as  a  kind  husband,  and  to 
her  children  as  an  affectionate  father,  until  at  last  she  sees  that  all 
hope  is  lost,  must  not  be  confounded  with  or  construed  as  condonation 
or  reconciliation  as  contemplated  in  our  laws  and  expounded  in  our 
jurisprudence." 

Judgment  affirmed. 


No.  9956. 

The  State   ex   rel.  J.  M.  Raymond  vs.  A.  Voorhies,  Judge  of 
Civil  District  Court  for  the  Parish  op  Orleans. 

A  State  conrt  can  entertain  jurisdiction  of  a  suit  in  personam  against  the  master  and  owners 
of  a  veesel,  coupled  with  a  sequestration,  to  enforce  a  money  claim  secured  by  Hen,  by 
a  State  statute  and  not  created  by  the  maritime  law. 

There  can  be  no  more  objection  to  the  mesne  process,  the  purpose  of  which  is  to  secure  the 
property  to  respond  to  the  personal  Judgment,  when  rendered,  than  there  can  be  to  sub- 
ject it  to  execution  after  judgment. 

A  decision  holding  that  a  proceeding  is  in  perwonam  against  one  who  is  the  master  of  a 
Teasel,  does  not  determine  that  the  suit  has  that  character  against  the  ovmers,  where  the 
owners  are  not  before  the  court  on  an  application  for  a  prohibition . 

PPLICATION  for  Certiorari. 


A' 


A.  Bernau  for  the  Relator. 

S.  8,  Carlisle  for  the  Respondent. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  relator  charges  that  in  a  suit  brought  before 
the  Civil  District  Court  for  the  Parish  of  Orleans,  under  Section  2705 
of  the  Revised  Statutes,  the  district  judge  has  exceeded  the  l)ounds  of 
liis  jurisdiction,  and  tliat  he  should  be  prohibited  from  all  cognizance 
of  the  cause,  which  is  one  of  which  a  court  of  admiralty  alone  has  juris- 
diction. 
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Tlie  district  judge  returns  that  his  court  has  jurisdiction. 

Tlie  section  requires  any  vessel  inward  or  outward  bound,  to  or  from 
the  port  of  New  Orleans,  to  employ  as  a  pilot  a  duly  licensed  braneh 
pilot,  when  such  officer  tenders  his  services. 

Tt  declares  that  sncli  vessel,  her  captain  and  awnera,  in  case  of  refusal, 
shall  forfeit  the  sum  of  one  hundred  dollars,  with  privilege  on  said  ves- 
sel, to  be  recovered  before  any  court  of  competent  jurisdiction,  in  the 
name  of  the  Charity  Hospit4il,  for  the  benefit  of  that  institution. 

The  suit  was  brought  before  the  district  court  by  the  Charity  Hos- 
pital, the  beneficiary,  against  J.  M.  Raymond,  niasier  and  otcners  of 
st^'amship  Anglian,  and  the  petition  concludes  wit«»  a  prayer  for  a  per- 
sona! judgment  and  a  sequestration  of  the  vessel. 

An  exception  filed  to  the  jurisdiction  of  the  district  court  having  been 
overruled,  the  present  proceeding  was  instituted  to  prevent  that  court 
from  taking  further  cognizance  of  the  suit. 

The  Constitution  of  the  United  States  grants  to  Federal  courts  judi- 
cial powers  in  all  cases  of  admiralty  and  maritime  jurisdirtion.  Art. 
»'},  sec.  2. 

The  judiciary  act  of  September  ::i4_,  1789,  vests  in  the  District  Courts 
of  the  United  States  jurisdiction  in  all  such  cases,  exclusive  of  State 
courts,  "saving  to  suitors,  in  all  cases,  the  right  to  a  common  law  rem- 
edy where  the  common  law  is  competent  to  give  it." 

That  act  is  held  to  confer  an  exclusive  jurisdiction  by  ]iroceedingH 
in  renif  as  well  in  cases  where  a  right  to  that  process  is  given  either  by 
the  general  maritime  law  or  by  State  statutes;  so  that  no  State  court 
can  issue  process  in  the  nature  of  admiralty  procedure  to  enfoice  a  lien 
given  by  the  statute  of  a  State  against  a  vessel  in  maritime  subj<»ct. 
This  exclusive  jurisdiction  is,  however,  contined  to  the  enforcement  of 
remedies  in  maritime  causes  by  proceeding  in  rem  against  the  vessel, 
or  the  thing  itself. 

Suitors,  under  the  saving  clause,  may  proceed,  nevertheless,  in  per- 
sonam in  the  State  court  and,  in  such  proceedings,  may  attach  the  in- 
terest of  the  owners  in  the  vessel  as  in  other  contracts  or  cases  not 
maritime,  for  the  reason  that  the  vessel  is  dealt  with  as  the  property 
of  the  defendants  and  not  as  an  actor,  as  in  the  case  of  a  proceeding 
in  rem,  to  enforce  a  maritime  contract  or  lien. 

The  fact  that  the  subject  of  a  suit  is  one  within  the  admiralty  and 
maritime  jurisdiction  does  not  prevent  a  court  of  common  law  from 
ent-ert-aining  jurisdiction,  piovided  it  be  not  attempted  to  be  enforced 
by  the  admiralty  proceeding  in  rem. 

Process  in  rem  is  the  method  of  enforcing  a  jtis  in  re,  or  proprietary* 
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right  in  the  thing  itself,  conferred  by  the  maritime  law  or  by  statute 
in  subjects  of  a  maritime  nature,  so  that  a  ship,  without  regard  to 
the  personal  liability  of  the  owner,  may  be  condemned  for  a  forfeiture 
incurred  by  the  master.  It  is  distinct  from  and  cannot  always  be 
joined  with  powers  to  enforce  a  personal  liability  of  the  owner. 

The  proceedings  in  personam,  though  conclusive  as  between  the  par- 
ties so  far  as  the  property  is  concerned,  are  not  in  rem  and  do  not  bind 
third  persons.  They  affect  the  title  of  the  defendant  only;  while  h 
proceeding  in  rem  binds  all  parties. 

In  personal  actions,  jurisdiction  can  be,  and  is,  exercised  concurrently 
by  courts  of  admiralty  and  State  courts,  when  the  latter  are  compet-ent 
to  afford  the  remedy,  and  the  claim  is  not  conferred  by  maritime  law. 

Applying  those  principles  to  the  cases  under  consideratioii,  it  is 
manifest  that  the  District  Court  was  competent. 

The  proceeding  is  not  one  in  rem,  that  is,  one  against  the  vessel  by 
name,  as  an  actor  independent  of  the  personal  liability  of  the  owners. 

It  is  true  that  the  vessel  was  seized  by  mesne  process,  but  that  seiz- 
ure is  not  equivalent  to  a  process  in  rem.  It  is  only  a  subsidiary  rem- 
edy to  secure  the  property,  for  a  debt  said  to  be  due  personally  by  its 
captain  and  owners,  and  for  which  they  are  sued  personally.  The 
sequestration  executed  has  the  same  effect  as  an  attachment,  in  juris- 
dictions where  a  creditor  is  authorized  to  employ  such  process  to 
create  a  lien  upon  the  property  of  his  debtor  as  a  security  to  respond 
to  his  judgment. 

In  the  next  place,  the  proceeding  is  in  personam,  to  enforce  a  claim 
secured  by  a  lien,  not  created  by  the  maritime  law.  The  plaintiffs 
complain  of  John  M.  Raymond,  individually  and  as  master,  as  also  of 
the  oxoners  of  the  vessel,  all  liable  under  the  statute,  and  ask  that  they 
be  cited  to  answer,  and,  after  due  proceedings,  condemned  in  solido  to 
pay  the  sum  sued  for,  with  lieu  and  privilege  on  the  vessel. 

A  cardinal  principle  in  matters  of  this  description,  is  that  the  pre- 
sumption is  that  a  cause  is  not  within  the  jurisdictioaof  the  United 
States,  unless  the  contrary  appears.  This  is  so  for  the  reason  that 
process  not  delegated  by  the  States  to  the  Federal  (Tovernment,  are 
considered  as  retained  by  the  States,  to  be  exercised  as  attributes  of 
their  respective  sovereignty.  In  support  of  the  principles  announced, 
and  which  are  indisi>utable,  we  have  not  deemed  it  necessary  to  quote 
from  each  particular  adjudication  recognizing  them.  We  think  that 
reference  to  the  main  ones  will  suffice.  See  Taylor  vs.  Carry  I,  tiO 
How.  583:  The  Belfast,  7  Wall.,  624;  Lion  vs.  Coleman,  II  Wall.,  185; 
St.  Bt.  Co.  vs.  Chase,  16  Wall.,  522;  The  Moses  Taylor,  4  Wall.  411 ; 
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Warring  vs.  Clarke,  5  How.  441 ;  People's  Ferry,  vs.  Beers,  20  How. 
393;  Tlie  John  Jay,  17  How.  399;  The  Emily  Souder,  17  Wall.  666; 
Hiue  vs.  Trevor,  4  Wall.  555;  The  Plymouth,  3  Wall.  20;  Ex-parte 
Phoenix  Ins.  Co.,  118  U.  S.  610;  Penny  wit  vs.  Eaton,  15  Wall.  382; 
see,  also,  6.  R.  192 ;  7  L.  445 ;  19  Ann.  384  :  23  Ann.  410 ;  26  Ann.  25 ; 
Kent,  vol.  1,  419-421. 

In  the  recent  case  of  Johnson  vs.  Chicago  and  Pacific  Elevator  Co. 
119  U.  S.  388-401,  which  was  action  for  tort,  after  a  review  of  the  an- 
thorities,  the  Conrt  said : 

"  There  being  no  lien  on  the  tug  by  the  maritime  law,  the  State  could 
create  such  a  lien  therefor,  as  it  deemed  expedient,  and  could  enact 
reasonable  rules  for  its  enforcement,  not  amounting  to  a  regulation  of 
commerce.  Liens  under  State  statutes,  enforceable  by  attachment 
in  suits  in  personamj  are  of  every  day  occurrence,  and  may  even  ex- 
tend to  liens  on  vessels,  when  the  proceedings  to  enforce  them  do  not 
amount  to  admiralty  proceedings  in  rem,  or  otherwise  conflict  with  the 
Constitution  of  the  United  States. 

^^  There  is  no  niore  valid  objection  to  the  attachment  proceeding  to 
enforce  a  lien,  in  a  suit  in  personam^  by  holding  the  vessel  by  inesne 
process,  to  be  subjected  to  execution,  on  the  personal  judgment,  when 
recovered,  than  there  is  in  subjecting  her  to  seizure  on  ezecation. 
Both  are  incidents  of  a  common  law  remedy,  which  a  court  of  com- 
mon law  is  competent  to  give." 

We,  therefore,  conclude  that,  as  the  suit  is  inpersonamj  and  not  in 
rem,  to  enforce  a  claim  secured  by  a  lien,  not  created  by  the  maritime 
law,  not  exclusively  cognizable  by  an  admiralty  court,  and  which  a 
State  court,  having  common  law  jurisdiction,  is  competent  to  give, 
the  district  judge  is  not  amenable  to  the  chai'ge  of  transgi-ession  of  the 
boimds  of  his  jurisdiction. 

Application  refused. 

On  Application  for  a  Rehearing. 

The  opinion  does  not  purport  to  say  that  the  proceeding  is  in  per- 
sonam against  the  owners. 

It  simply  holds  that  the  proceeding  is  such  against  John  M.  Ray- 
mond, who  is  tlie  only  party  before  us  complaining  of  it. 

The  Court  could  not  decide  any  such  thing  as  against  the  owners^ 
for  the  reason  that  Raymond  disclaims  any  power  to  represent  theiu, 
below  or  here.  He,  therefore,  champions  none  of  their  rights,  and 
they  do  not  appear  to  complain. 

Rehearing  refused. 
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No.  9809. 

J.  J.  Healby  vs.  Luke  Dillon. 

Plaintiff,  as  the  alleged  sexton  of  certain  cemeteries,  seeks  to  enjoin  the  defendant  from 
elaiminK  the  same  employment,  on  the  ground  of  the  illegality  of  the  attempt  to  remoye 
him  aoder  his  alleged  employment. 

In  the  case  entitled  Healey  ts.  Bev.  P.  F.  Allen,  No.  9740  on  the  docket  of  this  Coart,  it  vras 
held  that  they  could  not  resist  his  remoyal  by  the  writ  of  ii\jnnction :  for  the  same  rea- 
sons he  cannot,  by  the  same  means,  prevent  the  appointment  of  his  successor. 

APPEAL  from  the  Civil  DiBtrict  Court  for  the  Parish  of  Orleans. 
Eightar,  J. 

J.  T^mony  and  A.  J,  Murphy  for  Plaintiff  and  Appellant. 

J.  J,  Finney y  W.  H,  Bogers  and  J.  A.  Gilmore  for  Defendant  and  Ap- 
pellee. 


The  opinion  of  the  Court  was  delivered  by 

Pocut,  J,  Plaintiff  sets  up  a  contract  with  Rev.  P.  P.  Allen,  pastor 
of  St.  Patrick's  Church,  in  this  city,  appointing  him  sexton  of  tliree 
cemeteries  for  a  term  of  tweuty-five  years  to  be  computed  from  Octo- 
ber, 1876,  and  he  complains  that,  in  violation  of  his  said  contract,  the 
defendant,  Dillon,  pretends  to  liave  been  appointed  sexton  of  the  same 
cemeteries. 

Hence  he  brought  this  suit,  in  which  he  prays  for  an  injunction  to 
restrain  the  said  defendant  from  disturbing  him  in  his  possession  and 
control  of  the  cemeteries  aforesaid. 

He  prosecutes  this  appeal  from  a  judgment  confirming  the  appoint- 
ment of  Dillon  as  sexton,  and  rejecting  his  (plaintiff's)  demand. 

That  judgment  was  rendered  on  May  21,  1886. 

Now,  it  appears  from  the  records  of  this  Court  that  a  judgment  was 
rendered  here  on  the  29th  of  November,  1886,  in  the  suit  entitled  J.  J. 
Healey  vs.  Rev.  P.  F.  Allen  et  al.,  No.  9740  (not  yet  reported)  in  which 
the  issue  involved  the  proper  construction  of  the  very  contract  which 
is  the  subject  matter  of  the  present  controversy. 

It  was  there  held  that  Healey  could  not  maintain  an  injunction  to 
restrain  Father  Allen  from  discharging  him  as  sexton  ;  for  the  reason 
that  the  contract  there  sued  on  was  one  of  employment  for  personal 
services,  for  the  enforcement  of  which  the  employee  could  not  in  law 
resort  to  the  remedy  of  injunction.  The  practical  operation  of  that 
judgment  was  to  leave  the  removal  of  Healey  as  sexton  judicially  un- 
disturbed, and  as  a  consequence  thereof  to  continue  in  possession  of 
the  cemeteries  the  party  who  had  been  appointed  as  his  successor. 


^ 
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As  it  was  there  settled  that  Healey  could  not,  by  iiijuiictioD,  eieipi 
the  legal  effect  of  his  discharge  or  reiiiov«il  by  Father  Alleu,  it  follow* 
that  he  stands  on  no  better  ground  in  his  present  attempt  to  distarb 
his  BuccesBor  in  his  poBsessiou  of  the  cemeterieB,  under  an  appoiot- 
nient  from  competent  authority,  by  the  remedy  of  injunction. 

Hence  we  conclude  that  plaintiff  has  been  deprived  of  no  legil 
rights  by  the  judgment  appealed  fi-om. 

Judgment  affirmed. 


No.  9957. 
RoBEKT  Hall  et  al.  vs.  Mrs.  H.  M.  Curtis. 

In  an  action  to  recover  property  real  and  personal  with  rent«  and  revenue«.  and  dwafMfff 
injary  and  waste,  the  whole  amounting  to  only  $1710,  the  addition  of  a  roTingdaia  fw 
$500  additional  damages  for  illegal  possession,  without  any  specification  of  tiie  Mtm 
thereof,  will  be  treated  as  fictitions  and  not  entitled  to  consideration  as  pan  9i  te 
amonnt  in  dispute  giving  this  Court  jnriadiction. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  OrieaM. 
Bightor,  J. 

J.  8.  dt  J,  T.  Whiiaker  for  Plaintiffs  and  Appellante. 
K.  K,  8kinner  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

F'enner,  J.     A  motion  is  made  to  diamlBs  this  appeal  for  lack  of 

jurisdiction  thereof,  because  the  amount  in  dispute  does  not  exceed  twt 

thousand  dollars. 
We  think  the  appeal  has  no  place  in  our  Court. 
The  action  is  to  recover : 

Ist.  Two  lots  of  ground  valued  at f  l»OW 

2d.    Rents  and  revenues  thereof,  valued  at 3w 

'W.    Certain  personal  property  or  its  value,  valued  at ^ 

4th.  Injury  and  waste  of  improvements,  valued  at ISi" 

the  whole  amounting  to |1  Jl^ 

To  this  is  added  a  roving  allegation  that  **  by  said  fraudalent  aii 

illegal  possession  of  said  property     •     *     petitioners  have  b«n  di** 

aged  in  the  full  sum  of  five  hundred  dollars.'^ 

Inasmuch  as  this  allegation  is  supported  by  no  specification  of  ikt 

nature  of  the  pretended  damage,  and  as  every  reasonable  cauae  of  ia* 
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strongly  suggests  the  serious  difficulty  in  the  way  of  executing  Mack- 
esy's  judgment,  o:»  the  ground  that  a  writ  of  execution  will  not  issue 
against  a  succession,  and  for  the  reason  that  Mackesy  holds  no  mon- 
eyed judgment  which  he  can  execute  against  Anne  Kraeraer,  so  as  to 
reach  the  property  on  which  he  has  acquired  legal  rights. 

But  these  are  matters  with  which  we  have  no  concern  in  the  pro- 
ceeding, and  under  the  restricted  issue  involving  alone  the  question  of 
the  validity  of  tlie  title  tendered  to  McCloskey. 

Under  our  system  of  laws  there  is  no  right  without  a  remedy,  and 
whenever  Mackesy  adopts  the  proper  remedy,  which  does  exist,  he  will 
find  the  courts  ready  to  sustain  him. 

We  therefore  hold  that  the  judgment  which  condemns  the  adjudi- 
catee  to  accept  a  title  which  has  no  existence  in  law  or  in  fact  is  erro- 
neous. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  that  the  rule 
taken  against  George  McCloskey  to  compel  him  to  accept  title  to  the 
property  described  in  said  rule  be  discharged  and  dismissed  at  appel- 
lee^s  costs  in  both  courts. 


Belden  d  Armbruster  for  the  Relator. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  an  application  for  a  prohibition.  The  re- 
lators aver  that  they  were  prosecuted  before  the  defendant  on  the  30th 
of  March,  1887,  for  violation  of  ordinance  4798,  A.  S.,  prohibiting  pri- 
vate markets  within  six  squares  of  a  public  market,  and  that  the 
recorder  has  no  jurisdiction  over  the  prosecutions,  for  the  reason  that 
they  have  taken  suspensive  appeals  from  judgments  in  similar  prose- 
cutions, which  are  pending  before  this  Court  under  No.  9935  of  its 
docket. 


No.  9958. 
The  State  bx  rel.  J.  Hug  et  al.  vs.  R.  C.  Davey,  Recorder.  r  ^-^i 

104 4| 

A  suspensive  appeal  suspends  the  ezecatiou  of  the  jadginent  complained  of,  but  does  not 

direst  the  court  of  Jurisdiction  over  a  controversy  involving,  not  the  Identical,  but  a  sim- 
ilar matter. 
In  each  a  ca^e  prohibition  does  not  lie  against  the  conrt. 

A   PPLICATION  for  Prohibition. 
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State  ex  rel.  MacKenzie. 


The  statement  of  the  ground  of  complaint  carries  its  refutation. 

The  appeals  have  suspended  the  execution  of  the  judgments  and 
cannot  divest  the  recorder  of  Jurisdiction  over  subsequent  similar 
prosecutions. 

Furthermore,  the  appeals  t4>  which  reference  is  made  have  been  de- 
cided, the  judgments  affirmed,  and  the  rehearing  asked  refused. 

Application  refused. 


,g>  6081  No.  9959. 

The  State  ex  hkl.  M.  M.  S.  MacKenzik. 

Id  a  proc«ediog  iDvolving  a  qaestion  of  jarisdiction  ratione  materiae,  a  party  will  not  be 

allowed  to  cnmalate  several  jadgmentH  so  as  to  create  an  appealable  amoant.  which  it 

not  disclosed  by  any  one  of  the  Judgments  in  qaestion. 
In  a  contest  between  two  parties  for  priority  of  execution  on  the  same  property,  against  the 

tame  defendant,  the  valae  of  the  property  seized  is  not  the  test  of  Jaiisdiction.  if 

neither  party  claims  any  privilege  thereon. 

A    PPLICATION  for  Certiorari  and  Mandamus. 


Taylor  dt  Stewart,  for  the  Relator. 


The  opinion  of  the  Court  was  delivered  by 

PocH]£,  J.  Relator  complains  of  tlie  refusal  of  the  respondent 
judges  to  ent-ertain  an  appeal,  which  he  brought  befoi*e  them  from  the 
District  Court,  and  which  they  dismissed  for  want  of  jurisdiction 
ratione  materios. 

The  facts  are  that  relator,  as  plaintiif  in  eight  judgments,  rendered 
in  his  favor  against  the  same  defendant,  in  a  justice  of  the  peace 
court,  and  each,  therefore,  in  a  sum  less  than  one  hundred  dollars, 
caused  execution  to  issue  iu  each  and  all  of  his  judgments  against  the 
same  defendant,  under  which  the  constable  seized  cert^n  property  of 
the  defendant  of  the  value  of  several  hundred  dollars. 

Subsequently,  in  execution  of  a  judgment  i^endered  by  the  same 
justice  of  the  peace  court,  in  favor  of  another  party,  against  the  same 
defendant,  and  also  in  a  sum  less  than  one  hundred  dollars,  the  same 
constable  levied  on  the  same  property,  which  he  had  already  seized 
under  Relator^s  execution,  and  was  proceeding  to  advertise  and  to 
make  a  sale,  under  the  latter,  in  advance  of  the  previous  seizure. 
Whereupon  Relator  sued  out  an  injunction  from  the  District  Court,  to 
restrain  the  constable  from  proceeding,  as  he  proposed,  to  execute  the 
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State  ex  rel.  MacKensie. 

writ  laKt  iggned  agaiDSt  the  common  defendant  and  debtor,  on  the 
ground  that  his  intended  courRe  was  illegal,  and  was  a  result  of  a 
scheme  to  injure  Relator  and  to  destroy  his  rights  in  the  premises. 
On  an  exception,  among  others,  that  the  District  Court  had  no  juris- 
diction, his  injunction  proceeding  was  dismissed,  and  his  appeal  U) 
the  Circuit  Court  of  Appeals  was  from  that  judgment.  As  the  lower 
limit  of  the  jurisdiction  of  that  court  is  one  hundred  dollars,  the 
question  involved  is  whether  it  had  jurisdiction  over  the  controversy. 
Assimilatiog  his  proceeding  to  the  revocatory  action,  relator  first 
contends  that  the  matter  in  dispute  exceeds  one  hundred  dollars,  be- 
cause tlie  sum  total  of  his  eight  judgments,  added  together,  exceeded 
four  hundred  dollars,  exclusive  of  interests  and  costs.  But  he  cannot 
thus  cumulate  the  different  amounts  of  distinct  and  separate  judg- 
ments so  as  to  create  an  appealable  interest  not  disclosed  in  any  one 
of  the  judgments  in  question.  This  principle  was  <iuite  recently 
reaffirmed  by  this  Court  in  the  case  of  Marshall  vs.  Holmes,  decided 
ou  the  7th  of  March  last  past,  and  not  yet  reported. 

Hut  relator  also  couteuds  that  the  test  of  jurisdiction  is  in  the  value 
of  the  property  seized,  which  is  shown  to  exceed  the  sum  of  five  hun- 
dred dollars.     That  argument  is  also  erroneous. 

The  real  matter  in  dispute  is  the  alleged  miscorduct  of  the  consta- 
ble, whose  course  threatens  relator  with  a  loss  equal  to  the  amount  of 
the  last  judgment  rendered  against  the  common  debtor. 

The  crucial  question  involved  in  the  controversy  hinges  upon  the 
right  of  the  plaintiff  in  that  case  to  execute  a  judgment  in  a  sum  less 
than  one  hundred  dollars  on  property  which  had  already  been  seized 
at  the  instance  of  tliis  relator.  Neither  party  claims  any  privilege  on 
the  property  of  their  common  debtor  in  the  hands  of  the  constable; 
and  the  contest  is  reduced  to  a  simple  struggle  for  the  first  proceeds 
realized  from  the  sale  of  the  property. 

In  their  brief,  relator's  counsel  say  :  ''  We  do  not  claim  a  privilege — 
that  is,  a  right  to  be  paid  by  preference  out  of  the  proceeds  of  the  sale 
of  the  property  because  we  enjoin  its  sale."  That  feature  of  their  case 
removes  it  beyond  the  domain  of  the  two  decisions  on  which  they  rest 
this  ground  of  their  contention.  Wood  et  al.  vs.  Rocchi,  32  Ann.  1120 j 
Meyer,  Weiss  &  Co.  vs.  Logan,  33  Ann.  1055. 

The  true  test  of  jurisdiction  in  the  premises  is  the  amount  of  the 
judgment,  the  execution  of  which  is  enjoined — and  that  is  admitted  by 
relator  himself  to  be  less  than  one  hundred  dollars.  Loeb  vs.  Arent, 
38  Ann.  1085  j  Endom  vs.  Ludeling,  lU  Ann.  1024. 
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Seixas,  syndic,  vs.  Kiug. 


Hence,  we  conclude  that  the  respcDdent  judges  correctly  held  that 
the  case  was  not  within  the  jurisdiction  of  their  court. 

It  is  therefore  ordered  that  the  writs  heieiii  applied  lor  be  denied,  at 
relator's  costs. 


No.  9851. 
-— — —  J.  M.  Seixas,  syndic,  vs.  Patrick  King,  Jr. 

^  ^^^  A  court  of  ibis  State  ye«ted  with  general  eqoity  powers,  having  joriadiction  of  the  perMn 

of  a  defendant,  is  competent  to  decree  a  conveyance  by  hitn  of  land  in  another  State  and 
to  enforce  the  decree  by  process  ai^inst  him. 

In  an  action  by  a  syndic,  baaed  on  charges  of  simulation  and  fraud,  to  annul  transactions 
made  by  the  insolTont,  anierior  and  posterior  to  the  eessio  bonorum.  the  transferree 
(though  the  latter's  wife)  has  an  interest  at  stake  and  is  a  necessary  party. 

In  the  absence  of  such  paity,  an  exception  of  no  cause  of  action  filed,  the  defendant  brought 
into  court  will  not  be  considered. 

A  suit  will  not  be  dismissed  for  want  of  a  necessary  party,  when  it  would  serve  no  useful 
purpose  to  do  so.    The  Court  will  remand. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Ti880t,  J. 


Bayne  d  Den^gre  for  Plaintiff  and  Appellant: 


An  insolvent,  being  about  to  make  a  surrender  to  his  creditors,  cannot  make  a  transfer  of 
property  to  his  wife  without  consideration.  Such  transfer  Is  absolutely  null  and  void, 
both  from  the  incapacity  of  the  parties  and  because  it  is  a  mere  simulation,  C.  C.  1784; 
1  Ann.  301 :  2  Ann.  484  ;  15  Ann.  491 ;  23  Ann.  443 ;  30  Ann,  235 :  3  Martin,  695.  708 ;  38 
Ann.  385. 

If  such  a  transfer  could  be  operative,  the  property  would  still  be  community  property  and 
would  be  subject  to  debts  due  by  the  community  under  a  surrender  made  by  the  hosband 
to  its  creditors  would  pass  to  them  ■  C.  C.  240S,  sec.  1791,  Revised  btatuU's ;  9  La.  :t60; 
33  Ann.  478;  34  Ann.  1099 ;   18  Howard,  159;  117  W.  S.  306. 

Property  surrendered  by  an  insolvent  and  accepted  by  the  conit  for  the  benefit  of  creditors, 
passes  under  the  contiol  and  jurisdiction  of  the  court,  and  no  adverse  righta  can  be 
acquired  from  the  insolvent  in  or  upon  said  property  after  said  cession  and  acceptance. 
90  Howard,  594  ;  34  Howard,  450;  :)6  Ann.  75;  105  U.  S,  72 ;  2  La,  360. 

This  is  true  of  all  of  the  property  of  the  insolvent,  whether  i*eal  or  personal,  and  whether 
situated  within  the  State  of  Louisiana  or  any  other  State.    Cases  cited. 

The  Civil  District  Court  of  the  Pariah  of  Orleans,  the  coui-t  which  aceepted  the  cession  of 
property  and  the  court  which  has  jurisdiction  of  all  the  parties,  who  aie  citizens  of  New 
Orleans,  has  jurisdiction  to  set  aside  alleged  transfers  of  property  made  while  it  was 
under  administration,  and  which  had  passed  by  the  cession  to  the  creditors  of  the  insol- 
vent.   20  How.  549 ;  .36  Ann.  75. 

The  court  has  jurisdiction  ;  all  of  the  parties  reside  in  New  Orleans;  the  transactions  be- 
tween the  parties  were  made  here ;  the  property  claimed  by  the  syndic  had  passed  to 
him  as  the  repiesentative  of  the  creditors  of  Carrit>re,  and  was  under  administration  in 
the  Civil  District  Court  when  the  alleged  transfer  was  made  to  defendant.  3  Ann.  3P5 ; 
8  Marten,  134;  7  Marten,  N.  S.  409;  33  Ann.  1161;  12  Rob.  80:  3  Marten,  N.  S.  652;  4 
Allen  Rep.  5&0;  7  Allen  Rep.  57. 
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Seixas,  syndic,  tb.  King. 

The  conrta  of  Lonisiftoa  ure  coarts  of  equity  as  well  as  law,  and  exercise  the  usual  powers 

of  courts  of  equity.    C.  C.  21 ;  1  Ann.  139;  *i  Ann.  87. 
lira.  Carri^re,  the  wife  of  Emile  Carriere,  who  made  surrender  of  all  of  his  property  and  the 

pioperty  of  the  community,  and  which  property  is  now  under  administration  of  this 

court,  is  not  a  necessary  party.    The  husband  represented  the  community,  and  the 

syndic  now  represents  it  and  its  property. 

J,  0.  mxaUf  Jr,,  for  Defendant  and  Appellant : 

1 .  A  Louisiana  State  court  has  no  jurisdiction  to  try  and  determine  a  cause  where  the  ques- 
tion to  be  decided  is  as  to  the  title  to  immovable  property  situated  in  another  State. 
Mussina  ts.  Ailing,  11  Ann.  568,  particularly  pp.  571.  572. 

3.  It  has  been  held,  where  a  money  judgment  can  be  rendered  against  a  defendent,  the 
cenrt  may  inquire  into  the  validity  of  the  title  to  lands  in  other  States,  in  order  to  know 
whether  such  Judgment  for  money  should  be  rendered  or  not.  This  is  doubtfully  and 
guardedly  held  in  McDowell  vs.  Read,  3  Ann.  391.  (See  comments  upon  this  case  in 
Mussina  vs.  Ailing.  11  Ann.  168,  above  cited.)  But  it  has  never  been  held  that  a  Louis- 
iana court  can  decide  a  cause  where  the  sole  issue  is  as  to  ownerbhip  of  land  in  another 
State  and  where  no  money  judgment  is  asked . 

3.  Where  a  suit  is  brought  to  annul  title  to  immovable  property  as  fraudulent  or  simulated, 
and  there  are  intervening  titles  between  that  of  the  judgment  debtor  and  that  of  the 
defendant,  all  of  the  intervening  titles  must  be  annulled  before  the  plainttfTcan  recover ; 
and  all  the  holders  of  intervening  titles  must  be  made  parties  to  a  suit  to  annul. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  object  of  this  suit  is  the  annullment  of  appar- 
ent transfers  of  real  estate  situated  in  Mississippi,  now  in  the  posses- 
sion of  defendant  who  is  domiciled  in  New  Orleans. 

The  claim  is  based  on  chaiges  of  simulation  and  fraud. 

It  is  claimed  that  Emile  Carriere,  a  member  of  the  firm  of  Carriere 
&  Sons,  did,  on  the  27th  of  June,  1884,  transfer  to  his  wife  the  prop- 
erty in  question  ^  that  on  the  Idth  of  July  following,  he  and  his  firm 
made  a  cessio  honorum  and  that  subsequently,  viz :  on  March  12,  1885, 
he  and  his  wife  transferred  the  real  estate  to  the  defendant  King,  by 
acts  which  are  siuiuluted,  fraudulent  and  injurious. 

Exceptions  of  wo  cause  of  action j  tcant  of  jurisdiction  and  of  proper 
parties  having  been  sustained  and  the  suit  dismissed,  plaintiff  appealed. 

I. 

Of  those  exceptions,  that  to  the  jurisdiction,  demands  to  be  first  con- 
sidered, for  it  is  only,  on  the  assumption  that  the  court  is  competent, 
that  the  other  exceptions  can  be  considered. 

That  defense  rests  on  the  fact  that  tiie  property  in  question  lies  in 
the  State  of  Mississippi.  It  is  pressed  that,  as  the  court  has  no  extra 
territorial  jurisdiction,  it  is  incompetent  to  pass  upon  the  validity  or 
invalidity  of  the  title  of  defendant  to  the  property. 

It  is  an  important  feature  of  this  case  that  the  defendant  is  not  a 
citizen  of  Mississippi,  but  of  Louisiana,  residing  in  New  Orleans. 
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Seixas,  syndic,  tb.  King. 


Hence,  we  conclude  that  the  respcndent  judges  correctly  held  tlut 
the  case  was  not  within  the  jurisdiction  of  their  court. 

It  is  therefore  ordered  that  the  writs  herein  applied  for  be  deiiied,it 
relator's  costs. 


No.  9851. 
J.  M.  Seixas,  syndic,  vs.  Patrick  King,  Jr. 

A  conrt  of  ibis  State  vested  with  general  equity  powers,  having  jarisdictioii  of  tiM  ftrm 
of  a  defendant,  is  competent  to  decree  a  oonvejance  by  him  of  land  in  another  Stsl«ttd 
to  enforce  the  decree  by  process  against  him. 

In  an  action  by  a  syndic,  baaed  on  charges  of  simulation  and  fraud,  to  annul  truusctM* 
made  by  the  insolvent,  anterior  and  posterior  to  the  eetttio  bfmorum.  the  tnatfemf 
(though  the  latter's  wife)  has  an  interest  at  stake  and  is  a  necessary  party. 

In  the  absence  of  such  party,  an  exception  of  no  cause  of  action  filed,  the  defendant  brea^M 
into  court  will  not  be  considered . 

A  suit  will  not  be  dismissed  for  want  of  a  necessary  party,  when  it  would  serve  lo  sjefil 
purpose  to  do  so.    The  Court  will  remand. 

A    PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Oileaw. 
l\     Tissot,  J. 


Bayne  dc  Denbgre  for  Plaintiff  and  Appellant: 

An  insolvent,  being  about  to  make  a  surrender  to  his  creditors,  cannot  make  a  xxtvikfd 
property  to  his  wife  without  consideration.  Such  transfer  Is  absolutely  null  andrni 
both  from  the  incapacity  of  the  parties  and  because  it  is  a  mere  simulation.  C.  C.  IT$4, 
1  Ann.  301;  2  Ann.  484;  15  Ann.  491;  23  Ann.  443;  :«)Ann.  SS5;  3  Martin,  ^. T«:  >? 
Ann.  385. 

If  such  a  transfer  could  be  operative,  the  property  would  still  be  community  prop»tv  aaJ 
would  be  subject  to  debts  due  by  the  community  under  a  surrender  made  by  the  hofboi 
to  its  creditors  would  pass  to  them  •  C.  C.  2403,  sec.  1791.  Re\  ised  Statutes :  2  U  30: 
33  Ann.  478;  34  Ann.  1099;   18  Howard.  159;  117  W.  S.  306. 

Property  surrendered  by  an  insolvent  and  accepted  by  the  court  for  the  benefit  of  rre^t*'^ 
passes  under  the  control  and  jurisdiction  of  the  court,  and  no  adverse  rights  cu  b 
acquired  from  the  insolvent  in  or  upon  said  property  after  said  cession  and  accfptaae*- 
30  Howard,  594  ;  34  Howard,  450;  36  Ann.  75;  105  U.  S,  73 ;  3  La,  360. 

This  is  true  of  all  of  the  property  of  the  insolvent,  whether  real  or  personal,  and  vfactbcr 
situated  within  the  State  of  Louisiana  or  any  other  State.     Cases  cited. 

The  Civil  District  Court  of  the  Parish  of  Orleans,  the  court  which  aceepted  the  cfwiM  d 
property  and  the  court  which  has  jurisdiction  of  all  the  parties,  who  aie  citisens  sf  lf«* 
Orleans,  has  jurisdiction  to  set  aside  alleged  transfers  of  property  made  while  it«« 
under  administration,  and  which  had  passed  by  the  cession  to  the  creditors  of  the  v^ 
vent.    20  How.  549;  36  Ann.  75. 

The  court  has  jurisdiction  ;  all  of  the  parties  reside  in  New  Orleans;  the  tnnsactioK^ 
tween  the  Darties  were  made  here  ;  the  property  claimed  by  the  syndic  had  passe 
him  as  the  repiesentative  of  the  creditors  of  Carrlore,  and  was  under  administratia <■ 
the  Civil  District  Court  when  the  alleged  transfer  was  made  to  defendant.  3  Asn.^: 
8  Marten,  134 ;  7  Marten,  N.  S.  400  ;  33  Ann.  1161 ;  12  Rob.  80 ;  3  Marten.  N.  S.  i3;2;  < 
Allen  Rep.  5:0 ;  7  Allen  Rep.  57. 
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Seixas,  syndic,  re.  King. 


The  conrts  of  LouiaiAoa  are  courts  of  eqaity  as  well  as  law,  and  exercise  the  usual  powers 

of  courts  of  equity.    C.  C.  21 ;  1  Ann.  139;  2  Ann.  87. 
Hn.  Cani^ro,  the  wife  of  Emile  Carridre,  who  made  surrender  of  all  of  his  property  and  the 

pioperty  of  the  community,  and  which  property  is  now  under  administration  of  this 

court,  is  not  a  necessary  party.    The  husband  represented  the  community,  and  the 

syndic  now  represents  it  and  its  property. 

J,  0,  liixony  Jr,,  for  Defendant  and  Appellant : 

1.  A  Louisiana  State  oourt  has  no  jurisdiction  to  try  and  determine  a  cause  where  the  ques- 
tion to  be  decided  is  as  to  the  title  to  immovable  property  situated  in  another  State. 
Mnsslna  ts.  Ailing,  11  Ann.  568.  particularly  pp.  571.  572. 

9-  It  has  been  held,  where  a  money  judgment  can  be  rendered  against  a  defendent,  the 
esnrt  may  inquire  into  the  validity  of  the  title  to  lands  in  other  States,  in  order  to  know 
whether  snch  judgment  for  money  should  be  rendered  or  not.  This  is  doubtfully  and 
guardedly  held  in  McDowell  vs.  Read,  3  Ann.  391.  (See  comments  upon  this  case  in 
Mnsslna  vs.  Ailing,  11  Ann.  166,  above  cited.)  But  it  has  never  been  held  that  a  Louis- 
iana court  can  decide  a  cause  where  the  sole  issue  is  as  to  ownerbhip  of  land  in  another 
State  and  where  no  money  judgment  is  asked . 

3.  Where  a  suit  is  brought  to  annul  title  to  immovable  property  as  fraudulent  or  simulated, 
and  there  are  intervening  titles  between  that  of  the  judgment  debtor  and  that  of  the 
defendant,  all  of  the  intervening  titles  must  be  annulled  before  the  plaintiff  can  recover ; 
and  all  the  holders  of  intervening  titles  must  be  made  parties  to  a  suit  to  annul. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  object  of  this  suit  is  the  annnllment  of  appar- 
ent transfers  of  real  estate  situated  in  Mississippi,  now  in  the  posses- 
rion  of  defendant  who  is  domiciled  in  New  Orleans. 

The  claim  is  based  on  chaiges  of  siraulatiou  and  fraud. 

It  is  claimed  that  Emile  Carri^re,  a  member  of  the  firm  of  Carri^re 
k  Sons,  did,  on  the  27th  of  June,  1884,  transfer  to  his  wife  the  prop- 
erty in  qaestion ;  that  on  the  Idth  of  July  following,  he  and  his  firm 
Dade  a  cessio  honorum  and  that  subsequently,  viz :  on  March  12,  1885, 
ic  and  his  wife  transferred  the  real  estate  to  the  defendant  King,  by 
lets  which  are  simulated,  fraudulent  and  injurious. 

Exceptions  of  no  cause  of  action,  want  of  jurisdiction  and  of  proper 
Hirties  having  been  sustained  and  the  suit  dismissed,  plaintiff  appealed. 

I. 

Of  those  exceptions,  that  to  the  jurisdiction,  demands  to  be  first  con- 
idered,  for  it  is  only,  on  the  assumption  that  the  court  is  competent, 
bat  the  other  exceptions  can  be  considered. 

That  defense  rests  on  the  fact  that  fae  property  in  question  lies  in 
be  State  of  Mississippi.  It  is  pressed  that,  as  the  court  has  no  extra 
irritorial  jurisdiction,  it  is  incompetent  to  pass  upon  the  validity  or 
1  validity  of  the  title  of  defendant  to  the  property. 

It  is  an  important  feature  of  this  case  that  the  defendant  is  not  a 
itizen  of  Mississippi,  but  of  Louisiana,  residing  in  New  Orleans. 
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However  trne  it  may  be  that  a  State  court  cannot,  in  law  or  in  equity, 
reach  or  control  the  title  to  landR  or  the  [mssession  of  lands,  situated 
within  a  difterent  State,  by  any  direct  action  or  process  against  tlie  land 
itself  and  cannot  decree  away  the  title  thereto,  or  authorize  a  coniniis- 
sioner  to  convey  the  same ;  yet,  it  is  settled  that,  if  a  court  of  genera- 
equity  jurisdiction  obtain  jurisdiction  of  tlie  person  of  the  owner  of 
such  lands,  in  the  course  of  an  equity  ijrocecding  involving  a  proper 
ease  for  coercion  of  the  title  by  a  direct  action  of  the  court,  as  in  case 
of  trust  or  fraud  or  even  contract,  if  the  lands  were  within  its  juris- 
diction, then  such  court  may  compel  a  conveyance  by  order  or  decree 
acting  directly  on  the  person  of  such  owner,  and  may  enforce  the  same 
with  all  the  powers  incident  to  a  court  of  chancery,  in  case  of  dis- 
obedience. Rorer  on  Inter-State  Laws,  p.  211,  2112;  McElrath  vs.  P. 
&  S.  R.  R.  Co.,  55  Penn.  St.,  189,  and  other  authorities  in  note. 

In  the  case  of  Muller  vs.  Dows,  the  U.  S.  Supreme  Court,  94  U.  S.  444 
et  aeq.,  has  emphatically  announced  that  it  is  undoubtedly  a  recognized 
doctrine  that  a  court  of  equity,  sitting  in  a  State  and  having  jurisdic- 
tion of  the  person,  may  decree  a  conveyance  of  land  in  another  State 
and  may  enforce  the  decree  by  process  against  the  defendant.  True 
it  cannot  send  its  process  into  that  other  State,  nor  cai/it  deliver  pos- 
session of  land  in  another  jurisdiction,  but  it  can  command  and  enforce 
a  transfer  of  the  title.  And  there  seems  to  be  no  reason  why  it  can- 
not, in  a  proper  case,  effect  the  transfer  by  the  agency  of  trustees, 
when  they  are  the  complainants. 

The  court  referred  approvingly  to  the  ruling  in  the  above  mei»tioned 
case  of  McElrath,  55  Penn.  St.  289. 

The  inconvenience  which  would  result  from  the  want  of  jurisdiction 
in  such  cases  cannot  be  tolerated.  layman  vs.  Lyman,  2  Paine  C  C. 
46;  Wells  on  Jurisdiction,  p.  112,  No.  116. 

When  such  a  decree  of  a  court  of  one  State,  compelling  the  convey- 
ance of  land  situated  in  another  State,  comes  in  question  in  the  courts 
of  the  State  where  the  land  is  situated,  it  will  be  entitled  to  full  faith 
and  credit  in  these  latter  courts  as  to  what  be  the  real  or  true  equities 
of  the  parties  thereto,  if  jurisdiction  was  obtained  of  the  defendant, 
by  the  court  rendering  the  decree.  Burn  by  vs.  Stevenson,  24  Onio  St. 
474 ;  Rorer  on  Interstate  Laws.,  212-13. 

The  ruling  in  Mussena  vs.  Ailing,  11  Ann.  .■>H8,  is  not  in  an  analo- 
gous case,  and  has  no  Waring  heie. 

II. 

It  is  clear  that  this  action  has  for  its  purpose  to  have  this  Court  to 
declare  that  Mrs.  Carri^re  has  never  acquired  title  to  the  real  estate  in 
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controversy,  and  that  the  transfer  which  she  has  ostensibly  made  of  it 
to  the  defendant  is  a  nullity;  in  other  words,  to  strip  her  of  all  title  to 
the  property,  and  possibly  to  subject  her  thereby  to  some  action  by 
the  defendant. 

In  suits  to  annul  transfers  of  property,  whether  on  account  of  simu- 
lation or  fraud,  or  both,  it  is  established  that,  us  well  the  transferror  as 
the  transferree,  are  necessary  parties. 

Lawrence  vs.  Bowman,  6  R.  21.  It  is  likew^ise  settled  that,  t-o  annul 
succession  sales,  all  the  vendeeH  must  l>e  made  parties.  Hyde  vs. 
Craddick,  JO  R.  387. 

Mrs.  Carri^re  may  have  valid  defenses  to  urge  in  order  to  be  quieted 
in  her  title  and  protected  against  all  actions  of  the  defendant  against 
her.     She  must  therefore  be  made  a  party  and  be  heard. 

III. 

In  relation  to  the  plea  of  no  cause  of  action,,  we  cannot  now  consider 
it  in  the  absence  of  Mrs.  Carri^re. 

Our  abstention  is  based  on  the  consideration  that,  if  we  were  to  give 
it  attention  and  to  overrule  it,  Mrs.  Carriftre  would  find  herself  in 
presence  of  a  ruling  not  binding  on  her  as  an  adjudication,  and  would 
have  a  right  to  set  up  the  same  defense,  with  possible  success. 

IV. 

We  therefore  conclude  that  the  exception  to  the  jurisdiction  is  not 
well  taken ;  that  the  exception  to  the  want  of  proper  parties  is  well 
founded,  and  that  the  exception  of  no  cause  of  action  is  reserved  for 
future  consideration. 

ft  would  serve  no  useful  purpose  to  dismiss  the  suit. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed  from 
be  reversed;  that  the  exception  to  the  jurisdiction  be  overruled  ;  that 
the  exception  for  want  of  proper  parties  be  sustained,  so  far  only  as  to 
allow  the  plaintiff  to  amend  and  make  Mrs.  Carri^re  a  party  defend- 
ant; that  the  exception  of  no  cause  of  action  be  reserved  for  future 
consideration;  that  this  case  be  remanded  to  the  lower  court  for 
further  proceedings  according  to  law,  the  costs  of  appeal  to  be  paid 
by  the  defendant  and  appellee,  those  of  the  lower  court  to  abide 
the  final  judgment  in  the  case. 


No.  9960. 
Thk  .Statk  of  Loi'isiANA  vs.  L.  G.  Labatut. 

A  particnlar  in  not  repealed  by  a  geoei-al  law.  uolesn  thry  are  so  repugnant  that  they  can 
not  fitand  tAgetber  ander  any  circnmiitancnii 
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A  jrraut  of  povror  conftM'red  by  the  Lof^iftlatnre  io  tbe  charter  of  a  tnuiiici|ml  corporatioD  to 
pann  And  enforce  ordinancefl  to  RuppresA  and  punish  the  aale  of  fldu1t(*rate4l  drinka.  is 
not  recalled  by  a  subsequent  general  statute  providing  for  the  prosecution  of  the  «am(« 
offense  tbrouKbont  the  Stato.  Hence,  an  ordinance  of  the  city  of  New  Orleans,  adopted 
under  a  power  to  panish  tbe  sale  of  a<lulU)iated  drinks,  and  whii'h  punishes  the  adul- 
teration of  milk  for  sale,  in  not  abrogated  by  Act  No.  83  of  18d2.  whirh  defines  and  pun- 
ishes the  adulteration  of  drugs,  food  and  drinks. 

APPEAL  from  tlie  Second  Recorder's  Court  of  New  Orleans. 
Bur  the  J  J. 

M,  J,  Cunningham,  Attorney  General,  and  F.  0,  Zachane,  for  the 
State,  Appellee. 

M.    Voorhit'8,  for  Defendant,  Appellanl. 


The  opinion  of  the  Court  was  delivered  by 

Pocut,  J.  Defendant  appeals  from  the  sentence  of  tin;  Recorder's 
Court  of  the  Second  District  of  the  city  of  New  Orleans,  condemning 
him  to  a  fine  of  $25  or,  in  default  of  payment,  to  impri.4onmeDt  of 
thirty  days,  for  the  violation  of  a  city  ordinance  against  the  selling  of 
adulterated  milk. 

His  ground  of  resistance  is  the  alleged  illegallity  and  unconstitu- 
tionality of  the  ordinance,  and  it  presents  the  point  that  the  same 
offense  is  made  a  misdemeanor  under  a  State  law,  namely,  Act  No.  82 
of  the  Legislature  of  1882,  and  that  the  effect  of  the  statute  and  of  the 
ordinance  co-existing  is  violative  of  that  provision  of  Article  ;")  of  tin* 
State  Constitution,  which  forbids  that  any  person  be  twice  put  in 
jeopardy  of  life  or  liberty  for  the  same  oifense. 

As  stat^ed,  this  prosecutfon  is  exclusively  for  the  violation  of  the 
city  ordinance.  It  was  adopted  on  the  24th  of  June,  1879,  under  the 
charter  of  the  city  of  New  Orleans  of  1870,  which  contained  ample 
delegation  of  power  to  make  and  enforce  all  regulations  on  the  sub- 
ject matter,  and  at  a  time  when  there  was  no  st^itute  of  the  State 
either  defining  or  punishing  the  same  offense. 

It  follows,  therefore,  that  up  to  the  passage  of  Act  Xo.  82  of  ISS'Z, 
no  possible  doubt  could  have  been  entertained  as  to  either  the  legality 
or  constitutionality  of  the  ordinance,  which  contained  the  only  exist- 
ing provision  on  the  subject,  in  full  accord  with  ample  h^gislative  au- 
thmify  in  the  piemises. 

Now,  in  the  new  charter  of  the  city  of  New  Orleans,  which  is  Act 
No.  20  of  1882,  approved  on  the  23d  of  June  of  that  year,  the  pre- 
vious grant  of  legislative  authority  to  the  municipal  council  to  make 
definite  regulations  on  this  subject  was  not  only  continued,  but  it  was 
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uztended  and  more  specially  eDiphasized.  Under  that  charter,  the 
Council  is  vested  with  full  power,  and  charged  with  "  the  duty  to  pass 
such  ordinances  and  to  see  to  their  faithful  execution,  as  may  be 
necessary  and  proper,  •  *  ♦  to  prevent  the  sale  of  adulterated 
or  decayed  food,  and  punish  the  same;  to  punish  the  sale  of  adulter- 
ated drinks."     ♦     •     » 

It  is  clear,  therefore,  that  instead  of  being  in  the  least  impaired  by 
the  effect  of  the  charter  of  1882,  the  ordinance  under  discussion  re- 
ceived additional  force  and  vitality  therefrom. 

NoWy  it  is  true,  that  the  same  offense  is  provided  for  in  act  No.  82, 
approved  on  the  5th  of  July,  1882,  which  is  entitled  an  act  "  to  define 
and  punish  adulteration  of  drugs,  food  and  drink,"  •  »  •  and 
which  proposes  to  punish  all  offenders  by  a  fine  of  fifty  dollars  for 
the  first  offense,  and  of  one  hundred  dollars  for  each  subsequent 
offense. 

The  question  presented  by  the  case  is,  therefore,  to  consider  the 
effect  of  Act  8?,  on  the  powers  delegated  to  the  city  under  Act  No.  20 
of  1882,  and  incidentally  on  the  city  ordinances  of  June  24,  1879. 

It  must  be  noted,  in  the  first  place,  that  Act  82  of  1882,  contains  no 
repealing  clause  ;  in  the  second  place,  that  it  is  a  general  statute ;  and 
in  the  third  place,  that  Act  No.  20  of  1882,  known  as  the  charter  of 
the  city  of  New  Orleans  is  a  particular  or  special  law.  Under  the 
jurisprudence  firmly  established  in  this  State,  a  general  law  thus  char- 
acterized does  not  repeal  a  particular  law  unless  they  be  so  repug- 
nant that  they  cannot  stand  together  under  any  ciicumstances.  De- 
Armas'  case  10  M.  172;  State  vs.  Kittr,  12  Ann.  805  j  Beodonn  vs. 
Barbin,  13  Ann.  458  j  St.  Martin  vs.  New  Orleans,  14  Ann.  113;  State 
vs.  Natal,  et.  al.,  39  Ann.,  not  yet  reported. 

The  legislative  intent  as  gathered  from  the  general  tenor,  the  sub- 
ject matter,  and  the  mischief  to  be  remedied  by  the  two  enactments  re- 
spectively, is  the  safest  test  of  the  effect  of  the  new,  upon  the  old,  law. 

The  leading  object  of  the  statute  is  to  protect  and  promote  public 
health  throughout  the  State,  and  the  manifest  purpose  of  delegation 
of  power  in  the  charter  of  1882,  is  to  reach  the  same  object  in  the  city 
of  New  Orleans  through  the  direct  at^tion  of  the  Council. 

It  will  be  conceded  without  the  necessity  of  an  argument  to  support 
the  proposition,  that  the  sale  of  milk  generally,  in  a  large  city  is  by 
far  in  excess  than  in  any  other  locality  of  the  State,  and  th^t,  there- 
fore, the  probabilities  of  adulterating  milk  are  proportionally  greater 
there  than  in  any  other  locality  in  the  State  ;  from  which  it  follows 
that  precautions  against  the  evil  must  be  more  guarded  and  more 
closely-  exercised  in  a  large  city  than  in  any  other  community. 
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These  consideration r  were,  beyond  a  doubt,  the  motives  which 
prompted  the  Legislature  to  confer  to  the  City  Council  the  ample 
powers  which  are  contained  and  detailed  in  section  7  of  Act  20  of 
1882,  on  the  subject  of  adulterated  fooi'  and  drinks,  and  which  so 
completely  sanction  and  so  absolutely  legalize  the  provisions  of  the 
ordinance  of  June  24,  1879. 

Having  thus  and  so  clearly  and  so  wisely  delegated  to  the  municipal 
authorities  of  the  city  of  New  Orleans  the  express  power  to  legislate 
upon  a  subject  so  peculiarly  within  the  province  of  a  municipal  gov- 
ernment, the  law  makers  of  Louisiana  are  surely  not  amenable  to  the 
violent  presumption  that,  at  the  same  session  of  the  Legislature,  nay 
one  week  later,  they  would  deliberately  destroy  their  labors  in  that 
direction  by  an  enactment  which  recalls  the  recently  delegated  author- 
ity. We  feel  confident  that  they  had  no  such  intention,  and  hence  we 
hold  that  the  legal  existence  and  the  binding  force  of  the  ordinance  of 
June  24, 1879,  which  was  clearly  authorized  by  the  charter  of  1870, 
under  which  it  was  adopted,  and  legally  reinforced  under  the  charter 
of  1882,  has  not  been  recalled,  annulled,  or  in  the  least  impaired  by  the 
passage  of  Act  82  of  1882,  and  that  therefore  the  recorder's  court  is 
vested  with  power  to  enforce  the  same  by  fine  or  imprisonment.  Under 
these  Views  we  are  not  called  to  further  define  the  eflFect  of  the  statute 
of  1882 ;  or  to  decide  whether  it  applies  to  the  city  of  New  Orleans. 
That  question  can  properly  come  up  only  in  a  prosecution  under 
that  act. 

That  consideration  is  also  an  answer  to  defendant's  argument  that 
the  co-existence  of  a  statute  cf  the  State  and  of  a  city  ordinance  both 
defining  and  punishing  the  same  offense  exposes  offenders  to  be  twice 
pat  in  jeopardy  for  the  same  offense. 

Thus  far  he  has  been  prosecuted  but  once,  and  solely  for  the  viola- 
tion of  the  city  ordinance!  If  he  should  hereafter  be  piosecuted  in 
the  State  court  for  violation  of  the  statute,  his  plea  of  autrefois  convict, 
coupled  with  the  allegation  of  the  illegality  of  the  statute  as  applied 
within  the  limits  of  the  city  of  New  Orleans,  will  properly  present  the 
question  which  will  then  be  decided. 

His  right  to  relief  at  our  hands  in  the  instant  case  turned  upon  the 
alleged  nullity  of  the  city  ordinance,  and  our  conclusion  that  the  ordi- 
nance is  yet  in  full  force,  is  a  complete  dis|>osition  of  tlie  controversy 
as  presented  to  us  in  its  present  shape. 

The  judgment  appealed  fr.om  is  therefore  affirmed  with  costs. 
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No.  9849. 
Mrs.  C.  C.  Grrrish  vs.  John  H,  Pope. 

Ill  a  prooeedJns  by  mle  to  enforce  the  provisioos  of  a  Judgment  rendered  In  a  partition  pro- 
ceeding, and  to  compel  the  completion  of  an  ad,}adication  of  property 'which  entered  into 
the  partition  proceeding  and  Judgment,  which  Jadgment  has  become  final,  this  Jadgment 
cannot  be  changed,  altered  or  amended  by  the  Judgment  on  the  rule.  It  conatitntes  ru 
adfttdieata, 

APPEAL  from  the  Civil  District  Court  for  th»  Parish  of  Orleans. 
Houston f  J. 


W.  S.  Benedict  for  Plaintiff  and  Appellee. 
Oluie.  8,  Bice  for  Defeudaut  and  Appellant. 


Tlie  opinion  of  the  Court  was  delivered  by 

Todd,  J.  On  the  8d  of  May,  1882,  the  plaintiff  as  the  universal  leg- 
atee of  Mrs.  Renette  W.  Pope,  the  deceased  wife  of  John  H.  Pope, 
defendant,  instituted  an  action  of  partition  against  the  latter. 

She  alleged  in  substance  that  the  defendant  cl  aimed  certain  rights 
in  the  real  estate  bequeathed  to  her  by  the  will  of  the  deceased.  She 
prayed  for  a  partition  of  the  estate,  and  that  the  rights  of  all  parties 
therein  be  fixed  by  the  court  and  that  the  parties  be  referred  to  a  no- 
tary to  complete  the  partition. 

About  the  same  time  the  defendant  Pope  also  filed  a  suit  for  a  parti- 
tion. He  averred  in  substance  that  the  deceased  has  bequeathed  him 
her  interest  in  a  drug  store,  known  as  Pope's  Drng  Store,  then  in  his 
possession  on  Magazine  street  in  this  city. 

He  further  averred  that  there  was  u  certain  square  of  ground  situ- 
ated in  Bloomingdale,  Sixth  District  of  New  Orleans,  designated  as 
square  14,  which  had  been  bequeathed  to  the  plaintiff,  the  title  to 
which,  though  it  stood  in  the  name  of  his  deceased  wife,  had  been  paid 
for  by  the  community,  to  the  amount  of  $2500,  and  bad  been  improved 
at  the  expense  of  the  community  to  the  extent  of  $4250. 

He  further  represented  that  there  were  community  debts  to  the 
amount  of  about  $3000,  among  them  one  of  $2000,  secured  by  a  mort- 
gage on  the  drag  store. 

He  prayed  to  be  recognized  as  a  creditor  of  the  community  for  $4250 
and  for  judgment  against  the  plaintiff  for  one-half  that  sum,  that  tlie 
real  estate  be  sold  to  pay  said  sam  as  well  as  all  other  debts  of  the 
community,  and  the  surplus,  if  any,  to  be  divided  between  himself  and 
the  plaintiff. 

By  agreement,  these  two  partition  suits  were  consolidated — the  peti- 
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tiou  iu  the  suit  brought  by  the  defeudant  Pope  to  serve  as  the  answer 
to  the  one  instituted  by  the  plaintiflF. 

After  the  pleadings  were  thus  made  up,  the  folh)wiug  agreement  was 
entered  into  between  the  parties,  to  wit: 

**  It  is  agreed  between  the  parties  as  follows :  The  defendant  shall 
put  back  into  the  premises,  in  square  bounded  by  Magazine,  State, 
Webster  and  Laurel  streets,  the  furniture  removed  by  him  therefrom 
(or  account  for  such  portion  as  cannot  be  returned.) 

*^  The  plaintiff  and  her  husband  ishall  have  privilege  of  renting  said 
premises  and  contents  from  the  civil  sheriff,  at  the  rate  of  ten  dollars 
per  month,  for  the  one  undivided  half  interest  thereof,  pending  claim 
of  defendant  for  interest  therein. 

^^  The  plaintiff  and  her  husband  do  heieby  relinquish  any  and  all 
claim  against  the  proi)erty  known  as  the  drug  store.  No.  708  Magazine 
street,  between  First  and  Second  streets,  known  as  Pope^s  Drug  Store, 
and  contents,  including  movables  and  immovables.  All  other  ques- 
tions in  controversy  left  open." 

There  was  a  protracted  contest,  resulting  in  a  judgment  on  the  16th 
of  June,  1884. 

This  judgment  reads  as  follows : 

"  For  the  reasons  orally  assigned,  it  is  ordered,  adjudged  and  decreed 
that  there  be  judgment  in  favor  of  the  plaintiff,  Mrs.  Caroline  C 
Gerrish,  and  against  the  defendant,  John  li.  Pope,  decreeing  said 
plaintiff  to  be  the  true  and  lawful  owner  of  the  premises  in  Blooming- 
dale,  described  in  the  petition,  subject  to  the  rights  against  said  prop- 
erty acquired  and  now  held  b}'  the  community  of  acquets  and  gains 
lately  existing  between  the  defendant^  John  H.  Pope,  and  his  deceased 
wife,  Renette  W.  Pope,  growing  out  of  the  improvements  made  by 
said  community  on  said  property. 

'^  It  is  further  ordered,  adjudged  and  decreed  that  there  be  judgment 
in  favor  of  the  plaintiff',  Mrs,  Caroline  C.  Gerrish,  and  against  defend- 
ant, John  H,  Pope,  decreeing  a  partition  of  the  succession  of  the  late 
Kenette  W.  Pope;  that,  iu  order  to  determine  the  liglits  of  the  late 
community  of  acquets  and  gains  against  the  property  described  in  the 
petition,  it  is  ordered,  adjudged  and  decreed  that  the  said  property  be 
sold  by  the  civil  sheriff  of  the  parish  of  Orleans,  at  public  auction, 
after  the  usual  delays  and  advertisements,  for  cash  ;  that  the  said 
property  be  appraised,  by  V.  I.  Lambert  and  Chas.  Parent,  in  block, 
including  impiovemeuts—said  appraisements  to  serve  as  the  basis  of 
the  sale ;  that  the  said  appraisers  also  appraise  said  property  separate 
from  the  improvements,  the  last  appraisement  to  serve  as  a  basis  for 
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didtribntion ;  that  the  value  of  tlie  iinprovemeiitH  be  recognized  aH 
belonging  to  the  community  of  acquets  and  gains  lately  existing  be- 
tween John  H.  Pope  and  liis  deceased  wife,  Henette  W.  Pope,  and  the 
said  community  is  declared  to  be  a  creditor  of  the  said  property 
described  in  the  petition  for  the  value  of  said  improvement*;  that  the 
said  community  is  declared  to  be  a  creditor  of  the  said  property  in  the 
sum  of  ($2250)  two  thousand  two  hundred  and  tifty  dollars,  money  ad- 
vanced for  the  purchase  price. 

^*  It  is  further  ordered,  adjudged  and  decreed  that  the  plaintiff,  Mrs. 
Caroline  C.  Gerrish,  be  recognized  as  the  owner  of  one-half  of  the  said 
community  of  acquets  and  gains,  after  the  payment  of  all  debts  and 
liabilities. 

"  It  is  further  ordered,  adjudged  and  decreed  that  the  defendant, 
John  H.  Pope,  account  to  the  community  of  acquets  and  gains  for  the 
value. of  the  furniture  and  other  effects  described  in  Document  X,  p. 
i228,  hitherto  attached  and  made  part  hereof, 

**  It  is  further  ordered,  adjudged  and  decreed  that  out  of  the  pro- 
ceeds of  the  property  described  in  the  petition  coming  to  the  commu- 
nity of  acquets  and  gains,  (he  community  debts  to  be  paid,  to  wit: 

**  The  sum  of  $2000,  with  interest,  now  secured  by  a  mortgage  on  the 
property  known  as  Pope's  drug  store  j  the  sum  of  $8t>.50  to  T.  W.  Both- 
ick:  $32.68  to  E.  J.  Hart  &  Co.:  Dr.  J.  C.  Bickham,  $88;  T.  L.  Lyons 
6c  Co.,  $96.68:  R.  Finlay  &  Co.,  $148.19;  De  Lanzac  &  Cahn,  $194.83; 
Dr.  John  Carter,  $20;  that  the  parties  litigant  be  referred  to  W.  J.  C^as- 
tell,  Esq.,  notary  public,  to  make  a  distribution  of  the  partition  sa'e, 
and  that  the  costs  be  divided  equally  between  the  parties." 

From  this  judgment  neither  party  appealed,  and  the  time  foi  an 
appeal  passed  and  the  judgment  became  irrevocable. 

An  appraisement  was  made  in  conformity  to  the  judgment— that  is. 
the  land  and  the  improvements  thereon  were  separately  appraised, 
each  at  $4000,  making  a  total  of  $8000;  and  the  property  was  adjudi- 
cated to  the  plaintiff  for  $7500. 

On  the  4th  of  May,  1855,  Pope  took  a  rule  on  the  plaintiff  to  show 
cause  why  she  should  not  comply  with  the  adjudication,  and  a  judg- 
ment was  rendered  on  the  rule  directing  a  notary  named  ^'to  make  a 
partition  of  the  succession  as  directed  by  the  judgment  rendered." 

On  18th  of  December  folh»wing,  the  notary  filed  his  report,  showing 
that  he  had  prepared  an  act  or  projetfor  the  partition  and  distribution 
-that  Pope  had  signed  the  same,  but  that  Mrs.  (4errish  had  filed  objec- 
tions thereto,  which  he  made  a  part  of  his  report;  which  objections 
need  not  here  be  specifically  set  forth. 
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On  JaDoarj,  1886,  Pope  took  apotber  rule  on  the  plaintiff  to  show 
cause  why  she  should  not  comply  with  the  adjudication,  and  sign  and 
execute  the  act  of  distribution  prepared  by  tlie  notary,  and  in  default 
thereof  why  the  property  should  not  be  sold  a  In  folle  enchhre. 

The  plaintiff  answered  this  rule  by  setting  out  at  length  the  objtx;- 
tious  she  had  made  to  the  act  for  partition  and  distribution  prepared 
by  the  notary  and  which  she  had  refused  to  sign. 

During  the  progress  of  the  trial  the  plaintiff,  Mrs.  Gerrish,  defendant 
in  the  rule,  offered  evidence  to  support  the  averments  of  her  answer, 
when  she  was  met  by  the  objection  substantially,  that  the  matters  sought 
to  be  proved  were  all  concluded  by  the  judgment  rendered  in  the  par- 
tition suit  in  June,  1884,  and  that  the  judgment  constituted  res  adjudi- 
cata.  This  objection  was  overruled  and  the  evidence  admitted  and 
judgment  on  the  rule  rendered  as  follows: 

**  For  the  reasons  dictated  to  the  stenographer  and  now  on  tile — 

"  It  is  ordered,  adjudged  and  decreed  that  the  exception  of  res  adju- 
dicatCj  filed  by  the  defendant  to  the  opposition  of  Mrs,  C.  C.  Gerrish  to 
the  proces  verbal  of  distribution  filed  by  the  notary,  December  18,  1885, 
be  overruled;  and  it  is  further  ordered,  adjudged  and  decreed  that  the 
opposition  of  Mrs.  C.  C.  Gerrish  to  the  proces  verbal  be  maintained,  and 
that  the  notary  be  directed  to  amend  the  proces  verbal  by  charging  the 
defendant,  John  H.  Pope,  with  all  debts  due  by  the  Pope  drug  store, 
at  the  decease  of  Renette  W.  Pope,  that  is  to  say,  on  the  2d  of  April, 
1882,  and  particularly  with  the  debt  of  $2000,  with  interest,  secured  by 
mortgage  on  said  property ;  the  sum  of  $32.68,  due  by  the  drug  8 tore 
to  E.  J.  Hart  &  Co.;  $66.68  due  by  drug  store  to  I.  L.  Lyons  &  Co.; 
$148.19  to  R.  Finlay  &  Co.;  the  sum  of  $194.83,  due  by  the  drug  store 
to  De  Lanzac  &  Cahn. 

''  It  is  further  ordered  that  the  notary  amend  his  proces  verbal  by 
charging  to  Mrs.  C.  C.  Gerrish,  plaintiff  herein,  any  debts  due  by  the 
separate  estate  of  Renett-e  W.  Pope;  and  that  the  proces  verbai  herein 
be  referred  to  Boussiere  Rouen,  Esq.,  notary  public,  in  place  of  J.  J. 
Woulfe,  no  longer  a  notary ;  and  that  said  Boussiere  Rouen,  Esq.,  be 
commanded  to  complete  the  proces  verbaly  now  before  the  court,  in 
accordance  with  the  amendments  directed  by  this  judgment." 

This  is  the  judgment  that  is  before  us  for  review,  and  this  long 
recital  we  have  deemed  essential  to  a  clear  understanding  and  deter- 
mination of  the  issue  raised  by  this  plea  of  res  adjudkata.  This  recital 
of  itself  plainly  tends  to  the  conclusion  that  the  judge  a  qtu>  in  ruling 
on  this  point  was  in  error. 
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Thi8  appears  more  clearly  when  we  compare  tbe  judgment  rendered 
in  the  particnlar  suit  with  that  rendered  on  the  rule  referred  to,  together 
with  the  pleadings  in  the  two  proceedings. 

The  matters  adjudicated  upon  in  the  first  judgment  of  16tb  of  June, 
1884,  are  substantially  these : 

i.  Recognizing  Mrs.  Gerrish,  plaintiff,  the  owner  of  Bloomingdale 
property  known  as  square  14. 

2.  Decreeing  that  the  value  of  the  improvements  thereon  belonged 
to  the  community,  and  declaring  the  community  creditor  therefor,  and 
also  a  creditor  for  $2250^  for  money  advanced  by  the  community  to 
pay  the  price  of  the  property. 

3.  Ordering  the  sale  of  this  Bloomingdale  property  after  separate 
appraisemeuts  of  the  land  and  of  the  improvements. 

4.  Recognizing  Mrs.  Gerrish  as  the  owner  of  one-half  the  commu- 
nity after  payment  of  its  debts. 

5.  Requiring  Pope  to  account  to  the  community  for  certain  furni. 
ture  he  had  disposed  of. 

6.  That  <»ut  of  the  proceeds  of  the  community  property  described 
in  the  petition  the  community  debts  be  paid.  The  debts  being  men- 
tioned as  the  $2000  mortgage  on  the  drug  store,  and  many  others  for 
smaller  amounts. 

7.  Referring  the  parties  to  a  notary  who  was  directed  to  make  a 
distribution  of  the  proceeds  of  the  partition  sale. 

The  judgment  rendered  on  the  rule  on  the  26th  of  November,  1884. 
This  judgment  decreed  substantially : 

1.  That  the  plea  of  res  (idjudieata  be  overruled. 

2.  That  the  opposition  of  Mrs.  Gerrish  to  the  act  of  partition  and 
distribution  prepared  by  the  notary  (termed  e^  procea  verbal  in  the  judg- 
ment) be  maintained. 

3.  That  Pope  be  charged  with  all  the  debts  due  by  the  Pope's  Drug 
Store.  (The  debts  being  mentioned  and  being  the  same  as  were  or- 
dered in  the  piece  judgment  to  be  paid  out  of  the  proceeds  of  sale  of 
the  community  property.) 

4.  That  the  praces  verbal  of  the  notary  be  amended  by  charging 
Mrs.  Gerrish  with  the  debts  due  by  the  separate  estate  of  the  testatrix, 
(Mrs.  Pope.) 

5.  By  naming  a  notary  and  requiring  him  to  complete  the  procet 
verbal  in  accordance  with  this  judgment. 

It  will  plainly  appear  from  this  comparison  of  the  two  judgments 
that  they  differ  in  several  essential  particulars.  In  fact,  it  is  obvious 
that  the  court  a  qua  instead  of  dismissing  the  role  or  rendering  a  judg- 
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ment  thereon  to  enforce  the  provisions  of  the  judgment  in  the  partition 
suit,  for  which  purpose  the  rule  was  instituted,  rendered  an  entii-ely 
new  judgment  of  partition. 

For  instance,  as  shown,  the  debts  due  by  tlie  drug  store,  which  were 
enumerated  in  both  Judgments,  and  in  the  first  were  required  to  be 
paid  out  of  tlie  community  property,  in  the  last  judgment  on  the  rule 
were  charged  to  t^ie  defendant  Pope,  or  to  the  drug  store. 

This  judgment  also  maintained  the  opposition  of  the  plaint itf  to 
the  process  verbal  or  act  of  paitition  prepared  by  the  notary,  which 
opposition,  it  appears,  is  in  striking  conflict  with  tlie  judgment  of 
partition. 

It  would  moreover  appear  from  the  reasons  assigned  for  judgment 
which  are  in  the  record,  that  the  judge  regarded  this  proceeding  by 
rule  as  an  act  of  partition ;  in  fact,  he  so  t^-rms,  and  in  his  entire 
opinion  he  makes  no  mention  of  any  rule. 

The  jndgmeut  rendered  in  the  original  partition  suit  on  the  llth  of 
June,  1884,  settled  all  matters  of  controversy  between  the  parties  re- 
lating to  the  partition  and  the  settlement  of  the  community,  between 
Pope  and  the  plaintiff,  the  legal  representative  of  his  deceased  wiie. 
It  was  res  adjudicata,  and  this  plea  should  have  been  maintained  as  to 
all  matters  pertaining  to  or  embraced  in  said  judgment  or  in  the 
pleadings  pert-aining  thereto. 

It  further  appears  that  the  plaintiff,  Mrs.  Gerrish,  paid  only  $5(K)  of 
the  $7500,  the  price  at  which  the  property  was  adjudicated  to  her.  She 
has  shown  no  reason  why  the  same  should  not  be  completed. 

We  have  likewise  examined  critically  the  act  of  partition  prepared 
by  the  notary  to  carry  out  the  judgment  of  the  IJth  of  June,  1884,  aud 
we  discover  no  reason  why  she  should  not  sign  it,  since  it  conforms  to 
the  terms  of  the  judgment. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  annulled,  avoided  and  reversed,  and  the  rule  in 
the  case  be  and  the  same  is  now  made  absolute,  and  that  Mrs.  C.  C. 
Gerrish,  plaintiff  herein  and  defendant  in  the  rule,  be  and  she  in 
hereby  decreed  t.o  complete  the  abjudication  of  the  property  describ^'d 
in  the  pleadings  as  square  14,  and  designated  as  the  Bloomingdale 
jiroperty,  by  paying  the  balance  of  the  price  bid  foi'  the  same,  and  that 
she  execute  the  provisions  of  the  judgment  rendered  on  the  llth  of 
June,  1884,  relative  to  the  ]>artition  of  the  property  and  distnbntiou 
of  the  funds,  and  sign  the  act  of  partition  and  distribution  piepared 
under  said  judgment,  reported  and  filed  on  the  18th  of  December, 
1885,  and  that  Mrs.  Gerrish  pay  the  costs  of  both  courts. 
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S.  VV.  Davis  vs.  ('ftizkns'  Uank  ok  Louisiana   and  Sheriff. 

8.  W.  Davis  vs.  Adams  &l  Cockhurn  and  Sheriff. 

Citizens'  Bank  of  Louisiana  vs.  Thomas  B.  Rhodes.— S.  W.  Davis, 
Third  Opponent. 

AUAMS  &  COCKBURN  VS.  RHODES,  SWEET  &  Co.— S.  W.  DaVI8,  ThIRD 

Opponent. 

Thomas  B.  Rhodes  vs.  Chas.  E.  Black,  S.  W.  Davis  et  ai.. 

(Five  Coimolidated  (-aees.) 

If.  prior  to  ft  Jadiciakl  sale,  in  enforcement  of  ft  first  mortgage  and  rendor's  pririlege  ranking 
all  otbera  on  the  property,  an  agreement  ia  made  between  the  seizing  creditor  and 
debtor,  that  the  former  will  bid  off  th<*  property  if  not  mn  up  above  the  amount  of  hin 
debt;  and  that,  in  auch  sane,  he  will  resell  to  the  debtor,  or  any  one  named  by  him,  at 
an  agreed  price,  within  a  delay  fixed,  such  au  agreement  is  lawful  and  does  not  prevent 
the  title  under  such  sale  from  actually  parsing  to  the  purchaser,  subject  to  the  right  ot 
redemption,  and  it  extinguishes  all  mortgages  on  the  properi;y  :  and  JndiciAl  mortgages 
will  not  reattach  to  the  property*  unless  it  is  returned  to  the  ownership  of  the  debtor. 

When,  in  such  case,  the  property  is  resold  to  a  third  person  named  by  the  debtor,  for  a 
price  actually  paid  by  such  purchaser,  the  fact  that,  in  a  contemporaneous  writing,  it 
had  been  agreed  betweeu  this  purchaser  and  the  original  owner  that  the  former  would 
resell  to  the  latter  or  any  person  designated  by  him,  on  terms  and  conditions  thereii< 
stipulated,  does  not  prevent  the  purchaser  from  becoming  the  real  owner,  subject  only 
to  the  right  of  redemption  on  the  terms  agreed .  Therefore,  Judicial  mortgages  against 
the  original  owner  did  not  attach  to  the  property  in  the  ownership  of  such  purchaser. 

When,  subsequently,  the  original  owner  cede<l  his  right  of  redemption  to  another,  and  the 
puTohsMer.  with  the  consent  of  snob  former  owner,  sells  the  property  outright  to  the 
peraon  so  designated,  for  a  price  partly  paid  in  cash  and  the  balance  in  a  note  secured 
by  mortgage,  without  reserve  of  any  right  of  redemption  expressed  in  the  deed  or  in 
any  writing  whatever,  neither  the  original  owner  nor  his  creditors  can  attack  such  title 
or  mortgage  except  on  grounds  of  fraud,  which  are  not  established  in  tliis  case. 

APPEAL  from  the  Eighth  District  Court  for  tlie  Parish  of  East 
CarroU.     Delony,  J. 

J.  3f.  Kennedy  and  W,  G.  Wyly  for  S.  W.  Davis  aud  C.  E.  Black. 
Farrar  &  Kruttschnltt  on  the  same  side. 
Henry  C.  Miller  for  the  Citizens'  Bank. 
J,  W,  Montgomery  for  Adams  &  Cockbum. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  Citizens'  Bank  and  Adams  &  Cockbum,  being  judg- 
ment creditors  of  Thomas  B.  Rhodes,  issued  writs  of  fi,  fa,,  and  seized 
thereunder  the  Airlie  plantation  with  the  movable  effects  thereon. 
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The  first  two  suits  above  eDumet*ated  are  iujunction  proceedings 
agaiDst  said  seizures  of  Airlie  plantation  by  S.  W.  Davis,  who  claims 
to  be  the  owner  thereof. 

The  two  following  cases  present  issues  raised  on  third  oppositions, 
tiled  hy  S.  W.  Davis,  who  claims  to  be  the  lessor  of  Rhodes  and,  as 
such,  to  have  a  lien  and  preference  on  the  movables  seized,  over  tiie 
seizing  creditors. 

In  the  meantime,  Charles  £.  Black,  a  mortgage  creditor  of  S.  W. 
Davis,  had  seized  ''Airlie ''  under  executory  process,  and  the  last  named 
case  is  an  injunction  proceeding  against  that  seizure  taken  out  by  T. 
B.  Rhodes,  who  denies  Davis'  ownership  of  the  plantation  and  his  right 
to  mortgage,  and  claims  that  he,  Rhodes,  is  and  has  always  been  the 
owner. 

The  leading  question  involved  is  the  ownership  of  ''Airlee,''  and  that 
hinges  on  the  construction  and  effect  to  be  given  to  various  contracts 
and  agreements  touching  the  title  to  said  plantation. 

T.  B.  Rhodes  bought  the  *'Airlee"  plantation  in  1869,  on  terms  of 
part  cash  and  balance  in  notes  secured  by  mortgage  and  vendor's  lien. 

W.  W.  Carson,  a  non-resident  of  the  State,  became  the  owner  of 
these  notes. 

In  1874,  Carson  obtained  judgment  by  confession  against  Rhodes  on 
one  of  these  notes,  with  stay  of  execution  until  December  1st  of  that 
year.    Carson  wanted  his  money  and  did  not  want  the  plantation. 

Rhodes  wanted  the  plantation,  but  had  no  money.  On  the  contrary, 
he  was  insolvent.  He  not  only  owed  the  large  debt  to  Carson,  but  he 
also  owed  Adams  &  Cock  bum  $3303,  besides  interest,  on  which  judg- 
ment was  recovered  in  1875,  and  recorded  as  a  judicial  mortgage  on 
Airlee;  he  owed  the  Citizens'  Bank  $12,000,  besides  jntei-est,  on  which 
judgment  was  afterwards  recovered  in  1877  and  recorded  -,  and  he  owed 
Graham,  Black  &  Co.  $4894,  with  what  other  debts  we  know  not. 

Both  parties  were  satisfied,  and  the  result  makes  it  certain  that,  if 
the  plantation  was  sold  under  Carson's  judgment,  it  would  not  bring 
the  amount  of  his  claim  and  that  he  could  only  save  himself  by  bujring 
in  the  property,  which  he  was  exceedingly  averse  to  doing.  Still  he 
was  unwilling  to  extend  his  debt  without,  at  least,  partial  payment  of 
which  he  was  in  need. 

Rhodes,  on  the  contrary,  set  great  value  on  the  plantation  and  be- 
lieved that,  if  he  could  effect  any  arrangement  by  which  he  could  retain 
the  management  of  the  plantation,  he  could  make  it  yield  a  revenue 
sufficient  to  pay  off,  not  only  Carson's  debt,  but  his  other  creditors. 
Under  these  circumstances,  it  was  agreed  between  the  parties  that 
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CarBOU  sboiild  issue  execution  on  bis  judgment;  that  if  there  were  no 
other  bidder  at  the  cash  offering  he  would  not  bid;  and  that,  at  the 
second  oftering  on  twelve  mouths'  credit,  be  would  bid  off  tlie  prop- 
erty, if  it  were  not  run  up  above  his  debt.  He  further  agreed  that  he 
would  sell  the  place  back  to  Khodes  or  to  any  person  whom  Rhodes 
might  designate,  at  an}'  time  within  thirty  days  after  the  sale,  provided 
he,  Carson,  were  paid  ft'tOOO  in  cash,  and  the  balance  in  annual  install- 
ments of  $4000,  properly  secured,  up  to  tiie  amount  of  his  entire  debt. 

Accordingly,  execution  was  issued }  the  place  was  seized  and  Rhodes 
was  appointed  sheriff's  keeper  j  the  cash  offering  failed  for  want  of 
bidders;  there  w^ere  no  bidders  at  the  credit  offering;  and  the  place 
was  adjudicated  to  Carson  at  the  price  of  one  thousand  dollars. 

The  thirty  days  allowed  to  Rhodes,  within  which  he  had  the  right 
to  claim  a  resale  under  the  terms  of  the  agreement,  expired  without 
the  exercise  of  tliis  right;  but  some  days  later,  viz:  on  June  24, 187t>, 
Rhodes  presented  Charles  E.  Black  as  a  purchaser,  and  Carson  exe- 
cuted a  conveyance  of  the  property  to  Black  for  the  price  of  $16,867.87, 
of  which  $3000  was  paid  in  cash,  and  the  balance  on  terms  conforming 
to  the  agreement,  secured  by  mortgage  and  vendor's  lien.  Rhodes 
intervened  in  the  act  and  declared  ''  that  he  does  hereby  assenf  to  all 
the  clauses  of  this  deed,  and  hereby  releases  unto  said  Black  all  and 
any  right  he  may  have  in  and  to  said  land." 

Prior  to  the  execution  of  this  conveyance,  a  written  agreement  had 
been  entered  into  between  Black  and  Rhodes,  too  lengthy  to  be  copied 
here,  but  the  substance  of  which  was  that  Black  should  buy  from  Car- 
son, on  the  terms  stipulated;  that  Rhodes  should  take  charge  of  and 
manage  the  place,  without  salary,  making  all  contracts,  rent  notes,  etc., 
in  favor  of  Black ;  that  Black  was  to  receive  the  whole  of  the  revenues, 
which  were  guaranteed  not  to  fall  beneath  a  sum  fixed,  under  penalty 
of  termination  of  Rhodes'  rights;  and  that*' when  the  revenue?  real- 
ised by  said  Black  from  said  plantation  shall  have  equalled  the  afore- 
said sum  of  $16,687.67,  with  interest,  together  with  the  sum  of  $4984 
now  due  by  said  Rhodes  to  Grralmui,  Black  &  Co.,  with  interest,  and 
any  other  amount  that  said  Rhodes  may  become  indebted  to  said  Black 
or  said  Graham,  Black  &  Co.,  then  the  said  Black  shall  sell,  transfer 
and  convey  unto  said  Rhodes  or  any  one  he  may  designate,  all  of  said 
plantation,  etc. ;  said  Black  to  convey  only  such  title  as  he  shall  acquire 
from  said  Carsou  " — and  further  binding  himself  not  to  sell,  encumber 
or  mortgage  the  property  to  the  prejudice  of  this  agreement.  Under 
this  contract  Rhodes  proceeded  to  operate  the  plantation. 

On  January  16,  1878,  Rhodes,  having  become  indebted  to  S.  W.  Davis, 
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executed  a  sale  of  all  1u6  rights  under  the  contract  with  Black  to  I>avie«, 
authorizing  liinj  to  pay  and  discliarge  the  chiim  of  Hhick  and  to  demand 
the  conveyance  of  the  property,  if  he  should  desire  so  to  do.  A  coun- 
ter-letter was  executed,  however,  explaining  that  the  sale  or  act  of  sub- 
rogation just  mentioned  was  intended  as  a  security  for  a  loan  of  $25{K), 
then  made,  and  for  a  past  due  indebtedness  of  5?560O,  owing  by  Rhodes 
to  Davis.  This  counter-letter  was  not  recorded  and  was  not  commu- 
nicated to  Black. 

In  February,  1880,  Davis,  armed  with  the  transfer  and  subrogation 
from  Rhodes,  negotiated  and  obtained  from  Black  a  sale  of  the  plan- 
tation at  a  price  fixed  at  $28,812,  which  represented  the  entire  amount 
expended  by  Black,  of  which  sum  it  was  stated  that  $10,445  had  been 
repaid  to  him  out  of  the  revenues  of  the  plantation ;  the  further  sum 
of  $13,281  was  paid  in  cash  by  Davis,  and,  for  the  balance  of  ^5066 
Davis  gave  his  note  secured  by  mortgage  and  vendor's  lien  on  the 
property. 

Rhodes  intervened  in  the  act  to  take  cognizance  of  it,  and  to  declare 
that  Black  had  fully  acquitted  all  his  obligations  under  his  contract 
with  Rhodes. 

Ther^  is  no  counter-letter  or  written  agreement  of  any  kind  between 
Rhodes  and  Davis  alfecting  in  any  manner  the  lattei's  title,  and  we  do 
not  see  how  Rhodes  can  dispute  it.  There  is  evidence  to  show  that  at 
the  time  of  Black's  sale  to  Davis,  it  was  contemplated  that  John 
Chaife  Sz,  Sons  should  buy  the  place  from  Davis  and  give  to  Rhodes  a 
right  of  redemption  on  terms  similar  to  those  which  had  been  made 
by  Black;  and  such  an  act  had  been  prepared  by  the  notary.  But  it 
was  never  executed.  Uliaife  &  Sons  testify  that  they  had  never 
agreed  to  ent-er  into  such  a  contract;  and,  though  Rhodes  swears  that. 
Davis  had  bound  himself  to  procure  such  a  contract  from  Chaffe  & 
Sons,  and  that  this  w*as  the  condition  upon  which  he  received  the 
title,  his  testimony  is  unsupported  and  his  charge  of  such  fraud 
against  Davis  is  silenced  by  his  subsequent  conduct  by  which,  in 
various  ways,  he  recognized  Davis'  ownershi]». 

Adams  &  Cockburn  and  the  Citizens'  Bank  allege  and  contend  that 
**  the  shifting  of  Rhodes'  title,  tirst  to  ('arson  and  then  to  Black,  was 
a  mere  })aper  transaction  and  a  simulation,  intended  to  defeat  Rhodes' 
creditors;  that  there  was  no  actual  seizure  under  Carson's  execution, 
and  that  his  purchase  purported  to  be  for  only  $1000 ;  that  the 
sheriff's  sale  divested  Rhodes  of  neither  ownership  nor  poasession  : 
that  Carson's  debt  was  not  paid  or  settled  thereby  ;  that  no  money 
was  paid  by  him  for  the   property,  nor  was  his  execution  or  debt 


NEW  ORLEANS,  MAY,  1887.  527 

Davis  va.  Citizens'  Bank  ot  al. 

actually  credited  witli  his  bid,  bat,  on  the  contrary,  he  still  held  the 
nott^R  which  he  was  pretending  to  collect  of  Rhodes,  which  were  after- 
wards paid  for  Rhodes  by  Black ;  that  this  shifting  of  title  and 
apparent  change  of  ownership  was  part  and  parcel  of  an  agreement 
and  prearranged  scheme  for  the  purpose  of  baffling  Rhodes^  creditors: 
that  Carson  never  w^nt  into  possession  under  his  title,  nor  did  Black  j 
that  Rhodes  remained  in  possession  as  owner,  made  and  shipped  liis 
crops  and  generall}'  acted  as  owner ;  that  it  was  never  intended  that 
Black  should  become  the  owner,  and  that  his  nominal  title  was  simply 
a  form  of  security  for  his  debt  and  for  advances  to  Rhodes,  and  that 
mode  of  security  was  adopted  for  the  purpose  of  defrauding  Rhodes' 
creditors;  that  Davis,  when  he  took  the  title  from  Black,  well  knew 
its  defects  and  fraud,  and,  by  his  purchase,  endeavored  to  further  said 
fraud." 

We  fail  utterly  to  discover  any  facts  proven  or  principle  of  law  w 
sustain  these  pretensions. 

There  is  no  dispute  that  Carson  held  a  claim  amounting  to  $16,867, 
secured  by  special  mortgage  and  vendor's  privilege  upon  the  planta- 
tion, which  ranked  all  other  creditors  of  Rhodes.  Hence,  such 
creditors  had  no  possible  claim  on  this  property  until  this  del^t  was 
paid :  and  a  judicial  sale  for  its  enforcement  conveyed  the  property 
free  from  their  claims. 

Although  some  persons  entertained  a  higher  idea  of  its  value,  there 
i8  no  ])roof  that  there  was  any  one  willing  to  pay  more  than  CarsonV 
debt  fur  the  property.  At  all  events,  the  property,  after  all  legal 
advertisements,  was  twice  exposed  at  public  sale,  tlrst  for  cash  and 
then  on  credit;  and  if  these  creditors  or  any  other  person  had  bid  the 
amount  of  ('arson's  claim,  the  property  would  have  been  adjudicated 
ti>  them.     But  neither  they  nor  other  bidder  appeared  at  these  sales. 

There  was  no  couffUitim  fraudisj  because  there  was  no  occasion  or 
motive  for  fraud ;  there  was  no  eventuft  damnij  because  the  public  sale 
affords  legal  proof  that  the  property  would  not  command  a  price  suffi- 
cient to  leave  any  surplus  for  these  creditors. 

The  whole  transaction  wais  perfectly  legitimate,  ('arson  did  no 
more  than  he  had  the  legal  right  to  do  in  executing  his  judgment  and 
in  bidding  in  the  property.  He  had  an  equal  right  to  make  the  con- 
tract with  Rhodes  to  reconvey,  on  compliance  with  the  terms  and  con- 
<litions  stipulated. 

The  adjudication  undoubtedly  conveyed  the  ownership  to  Carson, 
subject  to  his  obligation  to  reconvey  on  compliance  with  those  condi- 
tions within  the  delay  stipulated.      Rhodes  was  in  possession  as  sher- 
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if!r»  keeper,  and  liis  possession  continued  in  that  capacity  until  termi- 
nated by  delivery  to  the  purchaser.  The  sale  to  Black  rendered  the 
delivery  to  Carson  unnecessary,  and,  afcer  that  sale,  the  continiie<l 
possession  of  Rhodes  was  the  possession  of  Black,  under  the  t'ernis  of 
the  contract  between  them.  Therefore,  the  possession  of  Rhodes  loses 
all  significance  as  an  indicium  of  simulation. 

It  is  perfectly  clear  that  the  sale  to  Carson  divested  Rhodes^  owner- 
ship and  ousted  all  inferior  mortgages  on  the  property.  Judicial  mort- 
gages, prior  or  subsequent,  against  Rhodes,  conld  never  afterward 
attach  to  the  property,  unless  It  returned  to  the  ownership  of  Rhodes. 

It  is  contended  that  such  return  was  operated  by  the  transfer  from 
Carson  to  Black,  and  the  agreement  between  Rhodes  and  Black;  that 
the  real  ownership  was  thereby  transferred  to  Rhodes,  and  that  Black 
held  the  title  merely  as  a  figurative  or  hypothecary  security  for  debts 
due  to  him,  and  advances  made  by  him  for  Rkodes^  account. 

We  have,  heretofore,  recited  at  length  the  terms  of  the  contract  be- 
tween Rhodes  and  Black,  without  finding  in  it  a  single  feature  sup- 
porting such  a  construction  of  it. 

It  is  the  plainest  possible  case  of  a  perfect  and  complete  sale  from 
Carson  to  Black,  containing  all  the  essential  elements  of  the  thing 
sold,  the  price  and  the  consent ;  and  the  contract  between  Rhodes  and 
Black  merely  engrafts  upon  it  a  right  of  redemption  in  favor  of  the 
former  on  the  terms  stated. 

There  is  no  feature  of  simulation  about  the  transaction  ;  no  dispute 
that  Black  actually  paid  the  cash  part  of  the  price,  and  was  bound  to 
pay  the  balance  irrespective  of  the  results  of  his  contract  with  Rhodes 
for  the  working  of  the  plantation. 

Treating  this  a^  A  vente  d  rem^re,  from  which  it  difiers  l>ecause  the 
right  of  redemption  is  stipulated,  not  in  favor  of  the  vendor,  but  of  a 
third  person,  it  is  clear  that  the  ownership  passed  from  Carson  t^ 
Black,  and,  quoting  our  language  in  a  recent  case,  ^^  from  the  moment 
of  the  execution  of  the  act,  the  vendee  becomes  the  master  of  the 
property,  his  title  subject  to  be  divested  only  by  the  exercise  of  the 
right  to  redeem,  and  unless  that  right  is  exercised  within  the  term 
stipulated,  he  remains  absolute  owner  of  the  property."  Jackson  vs. 
Lemle,  35  Ann.  856;  Levy  vs.  Ward,  32  Ann.  784;  Dnranton,  Cours 
de  Droit,  vol.  16 ;  Sees.  388,  389,  ;»0;  Dalloz,  Vente,  No.  825;  2  Trop- 
long,  Nos.  692,  et  seq. 

Rhodes  has  never  exercised  his  right  of  redemption.  He  ceded  that 
right  to  Davis.  He  was  a  party  lo  the  act  by  which  Black  conveyed 
the  property  to  Davis  in  absolute  ownership  and  for  a  valuable  con- 
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8ideratioD.  He  has  no  counter- letter  or  written  evidence  of  any  kind 
contradicting  or  limiting  the  title  conveyed  to  Davis  and  confirmed  by 
him. 

He  cannot  dispute  his  own  declarations  in  this  autlientic  act.  The 
alleged  fraud,  as  we  have  heretofore  stated,  is  not  proved,  his  oral  tes- 
timony being  contradicted  by  other  witnesses  and  by  his  own  subse- 
quent conduct  and  writings. 

He  pretends  that  there  was  an  agreement  to  which  Davis,  Chaffe  &l 
Sons  and  himself  were  parties,  and  of  which  Black  was  cognizant,  that 
simnltaneonsly  with  the  conveyance  from  Black  to  Davis,  another  con- 
veyance was  to  be  executed  from  Davis  to  ChaflFe  &  Sons  with  a  right 
of  redemption  reserved  to  Rhodes. 

Black  swears  that  he  never  knew  of  any  such  agreement.  The  vari- 
ous members  of  tlie  firm  of  Cliaffe  &  Sons  swear  they  never  made  any 
such  agreement.  Davis  died  before  Rhodes'  examination  as  a  witness 
was  completed,  and,  therefore,  had  no  opportunity  of  contradicting  it. 
If  it  were  true,  as  stated  by  Rhodes,  that  Davis  had  practiced  the  fraud 
charged,  it  is  inconceivable  that  lie  should  not  at  once  have  denounced 
it  and  demanded  the  cancellation  of  the  transaction.  But  he  com- 
plained of  it  to  nobody,  and  took  no  steps  to  cancel  it.  On  the  con- 
trary, he  recognized  Davis'  ownership  in  every  way,  took  rent  notes  of 
the  tenants  in  Davis'  name,  represented  Davis  as  the  owner  in  written 
applications  to  merchants  for  advances,  and  to  Shattuck  &  Hoffman 
whom  he  desired  to  purchase  the  plantation  from  Davis  on  terms 
securing  him  a  new  right  of  redemption. 

It  is  undoubtedly  true  that  Davis  was  willing  to  sell  to  John  Chaffe.& 
Sons  on  the  terms  proposed  in  the  contract  prepared,  but  thej'  refiised 
to  accept  such  a  sale.  We  are  satisfied  that  Davis  continued  willing 
to  sell,  on  the  same  terms,  to  any  other  responsible  purchaser  whom 
Rhodes  could  find,  and  Rhodes  tried  to  find  such  purchaser,  but  in  vain. 
He  has  never  found  any.  The  attempt  of  Rhodes  and  his  creditors  to 
disregard  Davis'  title,  under  these  circumstances,  cannot  be  counte- 
nanced 

These  views  dispose  of  tlie  claims  of  the  Citizens'  Bank  and  of  Adams 
6u  Cockburn  to  subject  Airlie  plantation  to  their  judgments  against 
Rhodes,  and  of  the  claim  of  Rhodes  to  annul  Davis'  title,  and  to  defeat 
Black's  mortgage. 

The  interventions  of    Davis,  claiming  a  lessor's  privilege  on   the 

movables  of  Rhodes  on   the  plantation  seized,  are  overrule<l  for  the 

rt^asous  given  in  the  case  of  Davis  vs.  Rhodes,  decided  this  day, 
34 
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Although,  iu  some  respects,  the  judgment  appealed  from  is  uot 
erroneous,  yet,  for  convenience,  we  shall  reverse  it  and  give  such 
judgment  as  should  have  been  rendered. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  annulled,  avoided  and  reversed,  and  it  is  now 
ordered,  adjudged  and  decreed : 

1st.  That  in  suits  Nos.  215  and  216  of  the  district  court  there 
be  judgments  in  favor  of  plaintiff,  S.  W.  Davis  against  the  defend- 
ants, the  Citizens'  Bank  of  Louisiana  and  John  D.  Adams,  perpetuating 
the  injunctions  therein  issued,  said  defendants  to  pay  costs  in  both 
courts. 

2d.  That  in  cases  Nos.  217  and  218  of  the  district  court  there  be 
judgment  against  the  defendant,  overruling  and  rejecting  his  third 
oppositions  therein,  at  his  cost  in  both  courts. 

3d.  That  in  case  No.  227  of  the  district  court  there  be  judgment  in 
favor  of  defendants  and  against  the  plaintiff,  rejecting  the  latter^ 


demand,  at  his  cost  in  both  courts. 


39    53(3 
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f  39  63o|  The  State  kx  kel.  Bkadism  Johnson  et  al.  vs.  State  Tax  Col- 

dll7    77| 

LECTOR    ET   AL.,   OF   THE    PARIMl    OF    PlAQUEMINKS. 

It  is  permissible  for  a  number  of  taxpayers,  clairaiDg  to  have  a  commoo  interest  in  the 
enforcement  of  an  ordinance  of  the  police  Jury,  enacted  from  motives  of  public  policy, 
for  the  redaction  of  tax  assessments,  to  unite  iu  one  suit,  seeking  like  i-elief,  from  same 
ii(jury  and  upou  the  same  gronuds. 

Section  24  of  Act  96,  of  1883,  does  not  create  a  board  of  equalisation  in  the  sense  of  Article 
203  of  the  Constitution,  but  delegates  to  the  board  of  re  visors  created  by  Section  24  ol 
that  act,  amongst  others,  the  power  to  correct  assessments  illegally  or  wrongfully  made, 
in  the  lUHng  or  valuation  thereof ;  and  the  power  to  equalize  assessments  of  all  proper- 
ties of  like  character  and  relative  value  within  their  parish. 

For  this  purpose  said  board  is  empowered  to  summon  and  examine  witnesses  with  regard  to 
the  value  and  character  of  the  properties  assessed  ;  and  upon  the  evidence  to  determine 
the  correctness  of  the  listiug  and  valuation  thereof. 

The  police  jury,  acting  as  a  board  of  reviewer*.  canuoL.  by  oidiuance.  reduce  the  per<»tttagt 
of  the  assessment  for  the  year,  by  wards,  or  otbei'wise.  They  can  levy  such  a  certain 
percentum  on  the  total  assessment  as,  in  their  view,  may  be  necessary  to  defray  the 
parochial  expenses ;  but  they  canuot  reduce  to  the  stundard  of  parochial  uecessitiea. 

Such  revision,  correction,  arbitration  or  equalization  as  the  board  of  reviewers  may  make  of 
assessments,  are  subject  to  review  by  the  courts,  and  their  action  is  final,  unless  "  sot 
aside  or  changed,  as  provided  by  law.'' 

PPEAL  from  the  Tweuty-fonrth  District  Court  for  the  Parisli  of 
Plaquemines.     Livandais,  J. 


A 
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Zacharie  d  Howard  for  Relators  and  Appellants  : 

The  clanse  of  Sec.  24,  Act  96  of  1862,  speakinjc  of  police  juries,  and  providing  "they 
shall  also  equalize  the  assessments  of  all  properties  of  like  character  and  relative  valne 
within  their  respective  parishes  in  accordance  with  Article  203  of  the  Constitution," 
introduces  the  new  feature  of  a  Board  of  Equalisation  in  onr  tax  laws,  which,  though 
anticipated  in  our  Constitution,  has  never  been  before  carried  into  effect  by  the  General 
Assembly. 

In  the  absence  of  statutory  provisions  for  its  jurisdiction,  and  exercise  and  effect  of  its 
decisions,  in  our  own  statute  we  must  look  for  its  interpretation,  in  these  respects,  to 
the  systems  of  other  States  having  tax  systems  similar  to  our  own,  from  which  wo  have 
borrowed  the  new  feature     16  L.  394  ;  30  Giatt.  477. 

The  powers  of  a  mere  board  of  review  can  only  be  exercised  for  correction  of  errors  in 
individual  assessments,  after  the  return  of  the  sworn  list  of  the  taxpayer  and  on  due 
application  made,  and  when  refused,  an  appeal  to  the  courts  can  only  be  had  on  proof 
of  the  exhaustion  of  those  preliminary  remedies  ;  a  resort  to  those  remedies  is  an  indis- 
pensable condition  precedent  to  relief  in  the  courts  to  correct  errors  of  assessments. 
Boards  of  review  increase  or  diminish  individual  assessment-s ;  are  obliged  to  hear 
evidence  thereon ;  can  add  omitted  property'  to  the  lists ;  and  arbitrate  between  the 
individual  taxpayer  and  the  assessor ;  their  decisions  are  not  final ;  they  deal  with  the 
taxpayer  in  his  individual  capacity . 

Boards  of  equalization  act  from  motives  of  public  policy,  deal  with  the  taxpayers  en 
nuuse,  and  are  especially  designed  to  carrj'  out  the  principle  of  uniformity  and  equality 
in  taxation,  by  comparison  "of  relative  value  of  property  in  the  different  portions  of 
the  State."  Constitution,  Art.  203.  The  powers  of  review  and  equalisation  are  dis- 
tinct, and  the  rules  governing  their  exercise  are  also  separate  and  distinct,  although  in 
some  States,  as  in  our  own,  both  functions  are  exercised  by  a  single  board.  Burroughs 
on  Taxation,  §  101. 

Buards  of  equalization,  unlike  boards  of  review,  caunot  add  omitted  valuations  to  the 
tax  list ;  their  powers  are  limited  to  equalizing  ;  "  their  action  Is  on  classes  of  property, 
not  upon  the  property  of  individuals,  thus  securing  equality  of  valne  of  all  property 
belonging  to  the  same  class."  Desty  on  Taxation,  Vol.  I.  p.  496  ;  50  Iowa  678 ;  42  Iowa 
623  ;  Welty  on  Assessments,  §  153, 154  ;  56  Cal.  195 ;  Cooley  on  Taxation,  421 ;  7  Minn.  207  ; 
4  Mich.  579 ;  21  Barb.  611 ;  43  lU.  456  ;  49  lU.  517;  72  111.  241  ;  J  Col.  608';  Desty,  Vol.  I. 
496;  30  Gratt.  477.  "This  is  the  general  construction  given  to  the  laws  relating  to 
equalization  boards  in  other  States."  30  Gratt.  477.  It  in  a  distinct  power  from 
correcting  asseasments. 

Boards  of  equalization  differ  from  boards  of  review  further  in  their  mode  ot  action. 
They  can  act  with  or  without  application  of  any  one ;  they  need  not  take  evidence  or 
hear  testimony ;  they  may  act  ex  projrrio  uwtu,  127  Mass.  505 ;  2  Gray  298  ;  120  Mass.  130  ; 
a2>r.  Y  604;  Desty,  Vol  I,  p.  496;  43  Conn.  309.  They  may  adopt  their  own  means  in 
reaching  their  conclusions.    16  Mich.  12. 

Their  action,  unlike  that  of  the  board  of  review,  need  not  be  upon  any  individual 
uaeessaaeut  or  as8essment.<<,  and  they  need  not  make  separate  individual  entries  on  each 
valuation,  fhey  need  nut  foot  up  the  valuations  on  the  rolls.  22  Minn.  356.  They  can 
effect  the  equalization  by  adopting  a  committee's  report  :  they  can  equalize  by  the 
adoption  of  a  percentage  of  i-eduction  or  increase,  and  need  not  go  through  the  arith- 
metical computation  and  make  the  actual  arithmetical  chiinges  in  figures  necessary.  15 
Mich.  154:  Cooley  on  Taxation.  422;  Burroughs  on  Taxation,  §  2:58  ;  Desty.  p.  603;  29  Me. 
196 ;  1  Mich.  N.  P.  16;  43  N.  Y.  93  ;  20  Vt.  643 ;  58  N.  H.  580. 

Unlike  those  of  boards  of  review,  the  decisions  of  boards  of  equalization  are  final. 
Welty  158 ;  Cooley  on  Taxation  291. 
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10.  To  enforce  by  mandamus  the  carrying  into  effeot  of  aa  eqnalization  made  by  a  polico 
jury,  individual  taxpayers  ad'ected  thereby  may  )oiu  in  an  action;  51  III.  132;  Bnrroagb» 
on  Taxation  ;  54  111.  243;  58  Penn.  St.  3:J8;  34  Conn.  103;  24  Ohio  St.  210;  9  Iowa  370; 
Dillon.  Mun.  Corp.  §§  731.  732,  et  teq..  all  cases  where  Joint  iigunctions  were  sustained 
on  the  ground  of  privity  of  interest,  and  the  common  relief  sought  in  similar  casoA  of 
excessive  taxation.  ^ 

11.  When  such  equalizations  are  made  it  is  the  duty  of  the  assessor,  as  the  party  making 
the  rolls  and  signing  them,  to  make  the  manual  correction  ;  34  Ann.  373 ;  Desty,  Vol.  I. 
p.  610  ;  44  Gal.  616 ;  Id.  613  ;  and  he  may  be  raandamused  therato :  Desty.  .^26  ;  6.5  N.  Y. 
238;  44  Gal.  616;  30  Ann.  261. 

12.  A  police  jury  acting  as  a  board  of  eqnalization  is  not  coudned  to  any  particular  form  in 
which  to  express  their  decision ;  where  the  law  prescribes  no  particular  form  for  a 
municipal  corporation  or  body  tn  which  to  exercise  its  functions,  it  may  do  so  in  any  of 
the  usual  forms,  resolutions,  ordinances,  cte.  Dillon.  Vol.  I.  p.  362.  §  246;  2d  Edit. 
Abbot  on  Corps.,  p.  487  ;  36  Ann.  643. 

13.  The  principle  of  ineltuio  unit  exclutio  altrrituf  does  not  apply  to  an  article  of  the  Consti- 
tution, except  ene  positively  prohibitory,  as  abridging  the  power  of  a  legislature. 
Cooley  Cons.  Lima.  (87, 172  ) 

M,  J,  Ounningham,  Attorney  Geueral,  aud  Jas,  C  Moise  for  Defeud- 
ants  and  Appellee8 : 

1.  Boards  of  reviewers  do  not  act  by  oidi nance;  they,  us  well  as  boards  of  equalization, 
are  assessora  (47  Cal.  646  ;  37  K .  Y.  428) ;  as  such  they  must  examine  the  lists  submitted 
to  them,  form  their  judgment  as  to  the  value  of  each  piece  of  property  listed,  arbitrate 
between  the  assessors  and  taxpayers,  and  enter  such  corrections  and  chaugett  as  tbey 
wish  to  make  upon  the  lists,  and  return  same  to  the  assessor,  from  which  he  ma>cea  out 
his  roll.    Sees.  32,  24,  23,  27  ;  Acts  96  of  '82  and  98  of  86. 

They  are  a  body  of  limited  powers,  and  must  act  .strictly  according  to  law.  aud  may  be 
compelled  to  do  so  by  the  Stato  as  well  aa  by  the  taxpayer. 

2.  They  are  not  boards  of  equalization,  but  such  incidental  powers  of  equalizaliou  as  they 
may  have  must  be  exercised  in  accordance  with  Art.  203  of  the  Constitution,  with 
reference  to  the  relative  values  of  property  in  diflferent  portions  of  the  State.  But  even 
as  a  board  of  equalization  their  powers  are  stnotly  construed,  and  any  unatithorized 
action  is  void.    Desty's  citations,  p.  497,  Non.  10.  11.  12  and  13;  43  III.  456 ;  49  111.  317  ; 

50  III.  424;  53  Dl.  477.     They  have  no  power  to  raise  or  lower  the  assessment  of  the 
entire  district  constituting  tbeir  territorial  jurisdiction  in  the  aggregate.    Cooley  291 ; 

51  Iowa  107 ;  Desty  on  Tax,  pp.  496,  497  ;  11  Neb.  65. 

3.  An  unauthorized  role  of  valuation  adopted  by  them  goes  to  the  gi-oundwork  of  the 
assessment,  and  vitiatos  the  tax  based  upon  it  43  Wis.  .')3:  37  Id.  73.  46 ;  42  Id.  TiOS  ; 
5  Mich    154;  37  Wis.  5. 

4.  They  mnst  assess  property  only  according  to  its  cash  valuation  (.4rt.  'JOiu  and  not 
according  to  parochial  needs,  which  will  be  rouHidere<l  py  the  police  jury  when  legn- 
lating  the  rat«4  of  texation  to  be  subsequently  levied. 

3.     Adjudications  in  other  States  will  not  govern  here  iiulesM  based  upon  laws  similar  to 

our  own. 
6.     In  this  State  the  tax  "  \\nt  "  aud  tax    '  roir'aiV  nepsrate  and  distinct  thiugs      Acts  9<"» 

of  1882  and  96  of  1880 ;  Sees.  6,  8.  13,  14.  15,  16.  17.  18.  19.  20.  til,  22,  24.  32, 
"i.     The  proceedings  with  reference  to  the  assessment  of  taxe.n  are  baaed  npon  the  former. 

They  are  the  records  of  the  judicial  acts  of  tho-^e  oflBcers  entrusted  by  law  with  the 

Molemn  duty  of  assessing  the  tax. 
The  proceedingK  with  refersncu  to  the  entoireiiient  uf  tax  collection.'^  are  buitod  upon  th*- 

rolls,     Tbey  are  the  tux  coUechns'  w.'irrrtut  or  '.uitliuiily  t<i  collect      Sec.  ;i3. 
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H.  The  assessor  cannot  be  compelled,  by  raandarans,  to  alter  the  roll  after  it  has  been  filed. 
He  no  longer  has  control  over  it.  Desty.  Sec.  112.  p.  577;  18  Pick  575:  49  N.  Y.  6.V»: 
Sees.  19  and  32  of  Bevenae  Acts. 

9.  Nor  can  he  be  compelled  by  mandamus  to  obey  an  ordinance  of  the  police  jury  contain- 
ing instractions  with  reference  to  assessments . 

10.  A  suit  with  such  declared  object  is  really  a  suit  to  test  the  correctness  of  the  assess- 
ment and  must  be  brought  in  the  manner  prescribed  by  law.  The  statutory  remedy  is 
ezclusiTe. 

11.  The  owners  of  different  pieces  of  property  have  no  privity  of  interest  as  to  entitle  them 
to  bring  such  action  Jointly. 

12.  A  judgment  in  such  a  suit  could  only  affect  the  asaessntent  of  the  party  plaintiff.  Sec. 
36,  Rev,  Acts. 

13.  A  tszpayer,  who  makes  no  return  of  list  nor  complaint  to  the  board  of  reviewers,  that 
the  valuation  of  his  property  is  excessive,  is  presumed  by  his  silence  to  consent  to  the 
tax  imposed.  If  a  party  does  not  have  his  assessment  corrected  and  perfected  when  he 
has  power  to  do  so,  he  is  assumed  to  admit  its  correctness.  46  Mich.  530 ;  S.  G.  9  N.  W. 
Rep.  838  ;  100  U.  S.  347 ;  40  N.  J.  Laws  S66  ;  4  Nev.  251  ;  Want  of  knowledge  no  excuse; 
57  Iowa  80;  17 Id.  389. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  This  is  a  mandamus  proceeding,  commenced  in  the 
district  court  by  one  hundred  and  twenty  taxpayers,  of  the  parish  of 
Plaquemines,  to  compel  tlie  tax  assessor  to  correct  and  amend  the 
assessment  rolls  in  conformity  to  an  ordinance  of  the  police  jury ;  and 
to  compel  the  tax  collector  to  collect  the  taxes — State  and  parish — 
with  the  tax  rolls  thus  amended. 

The  preliminary  order  was  granted  on  the  6th  of  December,  1886. 

On  the  13th  of  July  previous,  the  police  jury  convened,  as  a  board 
of  reviewers,  and  the  tax  assessor  presented  to  theiu  the  assessment 
lists  he  had  prepared,  and  those,  also,  of  the  taxpayers  contesting 
their  assessments ;  but  no  formal  action  was  taken  thereon,  at  that 
time. 

After  a  partial  reading  of  the  assessment  lists,  it  appears  that  a 
conference  was  held  by  the  police  jury  witii  several  planters  of  the 
parish,  the  immediate  result  of  which  was  the  adoption  of  the  follow- 
ing ordinance,  viz : 

**  Besolved,  That  the  said  assessor  be  directed  to  reduce  the  assess- 
ment of  1886,  on  the  real  estate  of  the  first,  second,  third,  fourth, 
sixth,  seventh  and  eighth  wards  teii  per  cent  from  the  assessment  of 
1885,  and  of  the  fifth   and   tenth   wards  thirty  per  cent,  and  tJie  ninth 

ward  twenty  per  cent." 

I. 

The  respondents  insist  that  there  is  a  misjoinder  of  parties;  that 
their  petition  shows  that  relators  are  the  owners  of  separate  and  dis- 
tinct pieces  of  property,  and  have,  therefore,  no  privity  or  mutuality 
of  interest,  and  not  entitled  to  join  in  one  suit..     Relators'  contention 
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is  tliat  the  police  Jury  acted  in  their  capacity  of  a  board  of  equaliza- 
tion, in  adopting  their  said  ordinance,  and  souglifc  tliereby  to  equalize 
the  iissessments  of  property,  in  the  different  wards  of  the  parish,  by 
directing  the  assessor  to  reduce  the  percentage  of  valuation,  according 
to  the  ratio  of  the  depreciation  of  the  property  in  value.  That  they 
did  not  act  in  the  capacity  of  a  board  of  revietve}'8,  to  liear  and  de- 
termine contested  assessments,  upon  the  application  of  individual 
taxpayers;  to  arbitrate  individual  assessments  between  the  citizen  and 
the  assessor ;  nor  to  correct  illegal  and  wrongful  listings  and  valua- 
tions of  assessed  properties. 

That  in  enacting  said  ordinance  the  police  jury  acted  only  from 
motives  of  public  policy,  and  not  in  the  interest  of  iudividaul  taxpayers, 
hence  all  the  tax-paying  inhabitants  of  the  parish  have  a  common  in- 
terest in  its  enforcement,  and  any  number  of  them  ma}^  be  joined  in 
one  suit  for  that  purpose,  seeking  same  relief,  against  same  injury,  and 
upon  the  same  grounds. 

That,  for  the  attainment  of  the  object  aimed  at,  a  multiplicity  of 
suits  is  wholly  unnecessary. 

It  has  been  frequently  held — and  we  think  correctly— that  taxpaying 
inhabitants,  whose  interests  aggregate  an  appealable  sum,  may  unite 
for  the  purpose  of  resisting  a  municipal  ordinance,  and  upon  like  prin- 
ciples they  may  unite  for  the  purpose  of  enforcing  an  ordinance  of  the 
police  jury.  27  Ann.  319  j  33  Ann.  567,  81  ;  JOl  U.  S.  699;  Dillon's 
Muuicip.  Corporation,  Sec.  731. 

II. 

Reliance  is  placed  on  tlie  provisions  of  Section  24  of  Act  96  of  1882, 
as  supporting  relator's  theory. 

The  preceding  section  declares  that  the  police  juries  of  the  several 
parishes  are  "constituted  boards  of  reviewers  for  their  respective  par- 
ishes."   Sec.  23. 

The  provisions  of  Sec.  24  are:  **  That  the  said  board  of  reviewers  shall 
meet  on  the  first  Monday  in  July  of  each  and  every  year,  *  ♦  *  and 
the  several  assessors  ♦  *  *  shall  lay  b<».fore  the  said  board  all  of  the 
lists  of  property,  with  the  estimated  cash  valuation  extended,  as  listed 
and  valued  by  the  said  assessors,  *  ♦  *  together  with  the  lists  and 
valuations  made  under  oath  as  aforesaid,  of  those  property  owners  who 
believe  the  assessor's  valuation  to  be  in  excess  of,  and  beyond  the  a4!t' 
u<il  cash  value  of,  the  personal  or  real  property  thereon  enumerated; 
and  the  said  board  shall  proceed  at  once  to  arbitrate  upon  said  lists  of 
property  and  cash  valuation ;  and  their  decision  shalt  be  final,  unless 
set  aside  in  accordance  icith  Article  203  of  the  Constitution. 
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"  The  said  board  of  reviewers  shall  then  proceed  to  exaniiDe  all  the 
aforesaid  lists  of  real  and  personal  property  submitted  to  them  by  said 
assessors;  and  should  they  find  any  property  to  have  been  illegally  or 
wrongfully  assessed  in  the  listing  or  valuation  thereof,  it  shall  be  their 
duty  to  correct  the  same;  and  tJiey  shall  also  equalize  the  assessments  of 
all  properties  of  like  character  and  relative  value  within  their  respective 
parishes,  in  accordance  with  Article  203  of  the  Constitution.'" 

This  board  is  styled  in  the  act  creating  it,  a  board  of  revie^vers,  and 
not  a  board  of  equalization. 

It  is  clothed  with  power  to  arbitrate  upon  the  lists  of  property,  with 
the  cash  value  thereof  extended  b^-  the  assessor,  and  those  present<*d 
by  the  taxpayers  who  believe  the  assessor's  valuation  excessive — and 
their  decision  is  final,  *' unless  set  aside  in  accordance  with  Article  203 
of  the  Constitution." 

It  is  also  clothed  with  the  further  power  to  examine  all  assessments 
that  are  submitted  to  them  by  the  assessors,  and  to  correct  all  illegal 
and  wrongful  assessments,  and  to  equalize  the  assessments  of  all  prop- 
erties of  like  character  and  relative  value. 

For  either  purpose,  this  board  has  the  power  of  summoning  witnesses 
and  the  right  to  interrogate  them,  in  order  to  possess  themselves  of  the 
necessary  information  with  regard  to  the  character  and  value  of  all  the 
properties  that  have  been  listed,  and  included  in  the  assessments  that 
bave  been  submitted  to  them. 

Upon  the  evidence,  they  are  specially  empowered  to  pass,  and  to  de- 
cide and  to  determine  the  correctness  of  the  listing  and  the  valuation. 

The  statute,  in  terms,  declares  that,  in  respect  to  the  determination 
of  this  board  on  questions  pertaining  to  the  correction  of  the  lists  and 
the  equalization  of  assessments — as  set  out  in  the  second  paragraph  of 
the  quoted  section — "after  having  passed  upon  and  determined  the 
correctness  of  any  list,  and  the  valuation  thereof,  the  saine  shall  be 
final,  unless  set  aside  or  changed  in  the  manner  prescribed  by  law." 

From  these  consecutive  and  continuous  provisions  of  the  statute 
relied  upon  by  the  relators,  we  can  easily  discover  the  manifest  inten- 
tion of  the  Legislature  to  create  a  board  or  tribunal  possessed  of  qu€isi 
judicial  powers.     Railroad  Company  vs.  Sheriff,  38  Ann.  700. 

This  board- -though  to  a  limited  extent  jtossessing  powers  of  a  board 
of  equalization- -must  only  act  upon  assessments ;  such  assessments  as 
are  submitted  to  them  for  examination  by  the  assessor. 

The  equalization  contemplated  is  that  to  be  made  of  the  assessments 
of  "all  properties  of  like  character  and  of  relative  value"  in  the  parisli. 

In  order  for  this  board  to  determine  the  "like  character"  of  the  prop- 
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ertj  assessed,  tlie  lists  must  be  exaniined  hy  tbein,  and  tlie  properties 
thereon  described  be  classified. 

In  order  that  the  board  should  accurately  determine  the  ^^ relative 
value"  of  the  properties  assessed,  the  estimations  of  value  made  by  the 
assessor,  and  those  made  by  the  taxpayers,  must  be  taken,  and  the  tes- 
timony of  witnesses  administered  by  them. 

These  facts  once  ascertained,  the  duty  devolves  upon  the  board  to 
c<miplete  the  equalization  of  all  the  properties  that  have  been  aasesssd. 

This  may  be  done  by  placing  upon  one  schedule  arable  lands  that  are 
above  ovegrliow.  In  another,  those  of  an  inferior  grade  and  subject  to 
overflovr.  In  another,  swamp  lands.  In  another,  timbered  lands.  In 
another,  urban  property — of  diflfereut  grades. 

When  the  real  estate  has  been  carefully  graded  and  classified,  an 
approximate  valuation  may  then  be  made  for  each.  All  properties 
assessed  may  be  arranged  in  one  or  the  other  schedule,  as  the  board 
shall  determine,  after  having  heard  the  evidence. 

In  this  or  similar  manner  the  value  of  all  properties  assessed  may 
be  equalized,  so  that  each  may  bear  its  just  proportion  of  taxes.  ,  If 
some  such  an  equalization  were  made  no  assessment  would  exceed 
*^  its  actual  cash  value,"  which  is  the  constitutional  basis  of  all  taxa- 
tion.    Const.  Art.  203. 

111. 

itly  the  one  provided  by  the  act  under  discussion  is  not  the 

equalization  contemplated   by   Article  208  of  the  Constitu- 

'lion. 

/  It  declares:  "  In  order  to  arrive  at  this  equality  and  uniformity,  the 
C  General  Assembly  shall,  at  its  Qrst  session,  after  the  adoption  of  this 
J  Constitution,  provide  a  system  of  equality  and  uniformity  in  assess- 
C  ments,  based  upon  the  relative  value  of  property  in  the  different  por- 
tions of  the  8tate?^ 

I  The  framersof  that  instrument  obviously  intended  the  creation  of  a 
A  State  Board  of  Equalization,  though  it  appears  that  no  such  act  was 
V passed  by  the  Legislature,  as  contemplated. 

The  provisions  of  that  article  (208)  were  clearly  not  intended  to  be 
self- en  forcing.  Instead,  we  have  the  statute  we  are  considering. 
But  the  powers  conferred  can  only  be  exercised  in  t\w  precise  manner 
therein  indicated. 

The  police  jury,  in  passing  and  promulgating  the  ordinance  sought 
to  be  enforced,  clearly  <»xceeded  their  powers,  as  a  board  of  review- 
ers. They  failed  to  exercise  their  qnaai  judicial  powers,  in  the  man- 
ner indicated,  or  in  any  similar  manner. 


{    Evidently 
f  syst^^m  of  ec 


rv#-» 
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Tlie  ordinance  shows,  upon  its  face,  that  they  did  not  make  a  com\ 
plete  examination  of  the  lists  of  property  assessed,  and  which  had  | 
been  placed  before  them  by  the  assessor.  They  did  not,  therefore,  pre-  / 
tend  to  equalize  those  assessments.  They  did  not  take  the  proper  mode  \ 
of  ascertaining  the  relative  value,  or  like  character  of  the  properties  \ 
assessed.  They  did  not  predicate  the  ordinance  upon  '^  the  €ietual  cash  \ 
value  "  of  the  property  assessed,  but  upon  the  alleged  necessities  of  the  J 
parish,  for  the  then  current  fiscal  year. 

On  this  feature  of  the  case  we  will  quote  from  the  evidence  of  Mr. 
James  Wilkinson,  who  is  district  attorney.  He  says :  **  The  police 
jury  met,  and  tlie  tax  assessor  laid  his  lists  on  the  desk  before  the 
police  jury,  and  began  reading  out  the  list  of  property  of  the  parish  ; 
and  also  read  out  the  cases  in  which  oppositions  had  been  filed. 

^*  1  don^t  remember  the  persons  who  opposed  at  that  time. 

^*  No  action  was  taken,  at  that  time,  on  any  reduction  what>ever.  It 
was  the  purpose  of  the  police  jury  to  rend  the  entire  list,  and  take 
action  afterward  on  the  oppositions. 

-'  After  reading  through  the  list,  as  far  as  the  fourth  ward  or  fifth 
wardy  several  of  the  large  sugar  planters,  inch.diug  Messrs.  Dymond 
and  Warmoth,  and  the  police  jury,  had  a  conference.  •  •  The 
sheriff  was  called,  and  a  statement  of  wluii  the  parish  could  he  run  for^ 
during  the  year  1886,  was  approximated  by  them,  and  an  agreement  rea>ched 
€W  to  wliat  it  would  he  hest  to  reduce  the  total  assessm^ent  of  the  parish  roll, 

'^  They  then  proceeded  to  pass  an  ordinance  reducing  the  assess- 
ment, by  wards.  Thinking — as  was  stated  in  the  police  jury — my 
opinion  was  asked  as  to  this  reduction,  a  statement  was  made,  by  the 
members  of  the  police  jury,  that  it  would  take  them  too  long  to  make 
the  reduction,  separately,  and  therefore  they  passed  the  ordinance,  in- 
structing the  assessor  to  make  these  reductions,  as  stated  in  the  min- 
utes of  the  police  jury." 

This  course  of  proceeding  was  in  direct  violation  of  the  statute. 

The  Constitution  provides  that  "  the  valuation  put  upon  property 
for  the  purposes  of  Stat4f  taxation  shall  be  taken  as  the  proper  valua* 
tionfor  tlie  purposes  of  local  taxation,  in  every  subdivision  of  the  3tate.^^ 
Art.  203. 

The  police  jury  reversed  the  order  of  things,  and  attempted  to 
make  the  necessities  of  the  parish  the  basis  for  the  assessment  of 
State  taxes. 

It  is  the  province  of  the  General  Assembly  to  determine  the  amount 
of  revenue  required,  and  not  that  of  the  police  jury.  But  it  is  their 
province — while  acting  in  their  capacity  of  police  jury — to  make  the 
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levy  of  such  a  per  centum  on  the  total  assessment  j  as  may  subserve  the 
necessities  of  the  pansh.  They  cannot  reduce  the  assessment — the 
State  assessment — so  as  to  meet  tliose  necessities. 

ly. 

In  Sliattuck  &  Hoffman,  vs.  City  of  New  Orleans,  et  ;*!.,  39  Ann., 
not  yet  reported,  this  court  said  :  *'  The  riglit  of  the  tax-payer  to  ap- 
pear before  the  standing  committee  of  the  City  Council  and  be  heard 
concerning  the  description  of  property  listed,  and  the  valuation  of 
same,  as  assessed;  and  the  report  of  the  standing  committee  on  assess- 
ment of  the  City  Council,  are  proceedings  preparatory,  and  prerequis- 
ite to  the  tax-payers  right  of  action  to  test  the  correctness  of  the 
assessment  in  the  courts  of  justice." 

The  same  rule  must  be  applied  to  the  revision  and  correction  of  as- 
sessments in  the  country  parishes  by  boards  of  i^eviewers. 

It  matters  not  whether  sticfi  revision  consists  in  an  arbitration  by  the 
board  upon  the  lists  of  property  furnished  by  the  assessor,  and  those 
of  the  taxpayers  resisting  the  assessment  as  made,  or  in  their  making 
correction  of  assessments,  that  are  illegal  and  erroneous  in  the  listing 
or  valuation,  or  in  equalizing  assessments  of  properties  of  ^^  like  char- 
acter and  of  relative  value.^^ 

All  those  powers  are  expressly  conferred  upon  the  police  jury  as  a 
board  of  reviewers.  Their  action,  in  either  case  and  in  any  event,  is 
the  proper  subject  of  review  in  the  courts.  The  concluding  clause  of 
the  section  of  the  statute  conferring  those  powers  on  board  of  review- 
ers provides  that  ^'  after  having  passed  upon  any  list  and  the  valuation 
thereof,  the  same  shall  become  final,  unless  set  aside  or  changed,  as  pro- 
vided by  ^lii?." 

We  have  been  entertained  and  instructed  by  the  elaborate  and  well- 
digested  briefs  of  counsel  for  relators  and  respondents;  but  have 
chosen  to  rest  our  conclusions  upon  an  examination  aud  careful  analy- 
sis of  the  statute  on  which  relator's  claims  are  predicated. 

We  are  of  the  opinion  that  the  ordinance  of  the  police  jury  drawn 
in  question  here,  as  authority  for  the  peremptory  mandamus  requested 
to  the  State  tax  collector  and  assessor,  is  illegal,  null  and  void,  and 
that  the  writ  was  properly  denied  by  tlie  judge  a  quo. 

Judgment  affirmed. 


i  5o?|  No.  9964. 

The  State  of  Louisiana  vs.  A.  Fernandez. 

Act  18  of  188€,  commonly  known  as  ih&  Sunday  Law,  operates  uniformly  thronghont  the 
State,  and  cannot  be  construed  so  as  to  authorize  U>  be  done,  in  one  place,  on  Sundajs, 
that  which  it  iorbids  to  be  done,  on  that  day,  in  aU  other  places. 
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Whmvpr  cUims  an  iramanlty  from  the  opei-ation  of  a  general  law,  mast  prove  it  with  cer- 
tainty.   Bxemption  Una  must  be  strictly  oonstraed.    lu  such  cases,  doubt  is  fatal. 

Grocery  gtoreg,  required  to  be  closed  on  those  days,  oatside  of  a  public  market,  cannot  be 
allowed  to  be  opened,  ae  stands,  on  those  days  in  such  markets,  in  the  absence  of  express 
legislation  authorising  the  same. 

The  exemptions  from  the  operation  of  the  law,  enumerated  in  Section  3  of  the  act,  cannot 
be  extended  so  as  to  include  cases  net  within  legislative  contemplation. 

APPEAL  from  the  CrimiDal  District  Court  for  tbe  Pariah  of  OrleaDS. 
Roman  J  J. 


M,  (7.  Cunningham,  AttorDey  General,  for  the  State,  Appellee. 
Blanc  <&  Butler  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Bermudbz,  C.  J.  The  defendant  was  prosecuted  for  violating  the 
provisions  of  Act  18  of  1886,  commonly  known  as  the  ** Sunday  Law?'' 

The  information  charges  that,  on  Sunday,  the  27th  day  of  February, 
1887,  he  did  unlawfully  open  a  certain  establishment  and  place  of  busi- 
ness called  a  grocery ,  which,  by  law,  is  required  to  be  closed  at  twelve 
o'clock  on  Saturday  nights,  and  to  remain  closed  continuously  for  twen- 
ty-four hours;  and  that,  being  the  proprietor  of  such  establishment,  he 
then  and  there  did  unlawfully  give,  trade,  barter,  exchange  and  sell 
certain  portions  of  the  stock  and  certain  articles  of  merchandise  kept 
in  such  establishment  and  place  of  public  business,  contrary  to  the  form 
of  the  statute,  etc. 

On  a  first  prosecution  the  accused  pleaded  guilty  and  was  fined  $25, 
but  on  the  present  prosecution  foi  a  second  violation  he  pleaded  by 
demurrer. 

He  there  averred  the  acts  charged,  averring,  however,  that  keeping 
a  grocery  and  selling  groceries  in  a  public  market,  wherein  the  like 
was  kept  and  sold,  of  time  immemorial,  is  no  offense  under  the  law. 

On  issue  joined  by  the  State,  the  case  was  tried.  The  court,  for 
elaborate  reasons  forcibly  expressed,  overruled  the  plea  and  imposed 
a  fine  of  $305  on  the  accused,  who  excepted  to  the  ruling  and  appealed 
from  the  sentence. 

So  that,  the  question  presented  here  is  simply:  Whether  a  grocery 
establishment  can  or  not  be  legally  opened  on  Sundays,  in  a  public 
market  in  whicli  such  establishments,  for  time  immemorial  and  on  all 
days,  have  been,  up  to  the  adoption  of  the  law,  habitually  kept? 

In  order  to  ascertain  the  legislative  intent,  it  is  essential  to  analyze 
as  well  the  sections  as  the  title  of  the  statute.     (Act  18,  p.  28,  of  1886.) 

An  attentive  consideration  of  these  satisfies  the  mind  that  they  are 
all  substantially  expressed  in  the  title,  which  reads  as  follows : 
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**Ad  Act  requiring  all  Btores,  shops,  groceries,  saloons,  and  all  places 
of  public  business,  which  are  or  may  be  conducted  under  any  law  of 
the  State  of  Louisiana,  or  under  any  parochial  or  municipal  law  or 
ordinance,  except  those  herein  exempted,  to  be  closed  on  Sundays; 
and  forbidding  all  giving,  trading,  bartering  and  selling  on  Sunday  by 
tbe  proprietors  or  employes  of  snch  establishments,  declaring  it  a  mis- 
demeanor to  violate  the  provisions  of  this  act  and  to  fix  penalties  for 
all  violations  of  the  same;  and  to  repeal  all  laws  or  parts  of  laws  con- 
trary to  or  inconsistent  therewith." 

The  defense,  however,  is,  that  as  Section  3  declares  that  the  provi- 
sions of  the  act  shall  not  apply  to  public  markets,  and  as  the  grocery 
establishment  in  question  was  opened  in  a  public  marJcetf  in  wliich  such 
establishments  have,  at  all  times,  been  kept,  tlie  opening  of  a  grocery 
stand  in  Buch  place  of  public  business,  on  Sundays,  is  not  only  not  pro- 
hibited, but  impliedly  allowed  and  authorized. 

The  defense  is  untenable. 

It  is  apparent  that,  but  for  the  saving  clause  under  which  the  accused 
seeks  shelter,  he  could  not  pretend  to  be  exempt  from  the  operation  of 
the  law,  for  the  obvious  reason  that,  had  he  opened  his  grocery  else- 
where than  in  a  public  market,  he  would  assuredly  be  amenable  to  the 
statute. 

Equality  of  rights,  privileges  and  capacities  unquestionably  should 
be  the  aim  of  the  law.  If  special  privileges  are  granted;  or  special 
burdens  or  restrictions  imposed,  in  any  case,  it  must  be  presumed  that 
the  Legislature  designed  to  depart  as  little  as  possible  from  this  fun- 
damental maxim  of  government. 

The  Stat«  has  no  favors  to  bestow,  and  intends  to  inflict  no  arbitrary 
deprivation  of  rights.  Special  privileges  are  always  obnoxious,  and 
discriminations  against  persons  or  classes  are  still  more  so.  As  a  rule 
of  construction,  it  is  to  be  presumed  that  they  were  probably  not  con- 
templated.    Cooley  on  Const.  Lim.,  No.  493  {pp.  403-4),  4th  ed. 

When  the  General  Assembly,  for  reasons  not  disclosed,  deemed 
proper,  in  tlie  exercise  of  the  police  power  possessed  by  the  State,  to 
require,  under  penalties,  the  closing  on  Sundays  of  places  of  public 
business,  the  object  in  contemplation  was  the  shutting  up,  on  Sunda3's, 
of  all  stores  and  places  of  business,  not  exempt,  irrespective  of  local- 
ity, by  a  uniform  legislation,  operating  throughtmt  theStat-e. 

The  Legislature  would  not,  and  did  not,  design  to  require  such  clos- 
ing on  Sundays  in  one  or  more  places  and  permit  the  opening  of  similar 
stores  and  establishments  at  other  places,  on  the  same  day.  Such  leg- 
islation would  have  been  unjust,  odious,  despotic  and  oppressive. 
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If  it  be  tiae,  as  alleged  by  tbe  defendant,  tbat  groceries  bave  alwa.ys 
been  kepr,  on  Snnda^  »,  in  tbe  public  markets  of  tbe  State,  it  is  equally 
so  tbat  Rucb  establishments  bave  also  been  kept  at  all  otber  places. 

It  cannot  be  inferred,  bowever,  from  tbat  circumstance  that,  altbougb 
tbe  State  lias  required  generally  tbe  sbutting  up  of  all  sucli  places,  sbe 
has,  by  implication,  exempted  from  tbe  closing,  and  therefore  author- 
ized the  opening,  of  grocery  establishments  kept  in  public  markets. 

The  argument,  it  would  seem,  ratlier  militates  the  other  way;  for 
no  reason  is  adduced  why  tbe  closing  should  not  be  uniform,  or  why 
certain  places  should  be  shut  while  others  remain  open,  simultane- 
ously, on  Sundays. 

The  principle  is  established  beyond  question,  that  whoever  claims 
an  exemption  or  immunity  from  tbe  operation  of  a  general  law,  must 
prove  it  with  certainty,  as  exemption  laws  must  be  construed  strictly. 
In  such  cases,  doubt  is  fatal . 

It  was  incumbent,  therefore,  on  the  defendant  to  have  established, 
from  the  letter  or  spirit  of  tbe  law,  tbat  although  tbe  shutting  of  a  gro- 
cery outside  of  a  public  market  on  a  Sunday  be  commanded  as  a  gen- 
eial  thing,  the  opening  of  it  in  that  place,  on  such  day,  is  formally 
sanctioned  by  law;  but  he  has  failed  to  do  so. 

Had  it  entered  tbe  legislative  intent  to  allow  the  opening  of  a  gro- 
cery stand  or  establishment  on  a  Sunday,  in  a  public  market,  when 
such  opening  is  forbidden  elsewhere  on  that  day,  it  would  have  said 
so;  but  it  has  remained  perfectly  dumb  on  the  subject. 

It  is  not  competent  for  the  judicial  power  to  engraft  unauthorized 
and  unjustifiable  exceptions  on  exceptions  considerately  made  by  the 
law-giver. 

However  liberally  construed  be  the  exemptions  enumerated  in  Sec- 
tion 3  of  the  act,  they  cannot  be  legitimately  stretched  so  as  to  extend 
the  immunity  to  grocery  establishments  in  public  markets. 

Ruling  diflferently  would  be  doing  violence  to  the  tenor  and  purport 
of  the  law  and  to  throw  a  door  wide  open,  in  public  markets,  to  all 
business  clearly  prohibited  beyond  their  limits. 

We  have  deemed  it  unnecessary  to  enter  into  any  discussion  of  the 
meaning  of  the  words  ^'public  niarketSj^^  as  we  considered  that  what- 
ever the  signification  be,  it  cannot  be  invoked  to  justify  the  attitude 
of  defendant,  that  what  is  required  to  be  done  generally  throughout 
the  Stat*,  regardless  of  locality,  is  not  exigible  within  tbe  precincts  of 
a  public  market. 

We,  therefore,  conclude  that  the  law  does  not  authorize  the  opening, 
on  Sundays  in  public  markets,  of  grocery  establishments  which  are  all 
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required  uniformly  to  be  closed  elsewhere  on  such  days,  and  we  con- 
sider that  the  demurrer  set  up  by  the  accused  was  properly  overruled. 
Judgment  affirmed. 


On  Kbiiearin(;. 

The  Court  has  been  charged  with  misunderstanding  and  misapply- 
ing the  law,  and  so^  with  having  indicted  disastrous  damage  on  the 
city  of  New  Orleans.  U  has  been  pressed  to  recant  its  opinion  and 
decree,  and  decide  that  a  ^^  public  market  ^'  is  a  "ptthlic  market.^^ 

The  Court  did  not  misconceive  the  law.  It  would  not  suppose  in 
the  Legislature  the  design  to  make  odious  and  unconstitutional  dis< 
criminations  between  citizens  belonging  to  the  same  cl^ss.  It  could 
not  impute  to  the  General  Assembly  the  intention  to  allow  to  be  done, 
under  the  roof,  or  within  the  limits  of  a  public  market,  that  which  it 
absolutely  prohibits,  under  pains  and  penalties,  one  line  beyand  that 
roof  or  those  limits.  It  could  not  conceive  that  it  was  the  legislative 
will  to  discriminate  between  the  public  markets  in  New  Orleans  and 
other  markets  at  different  places  in  the  State. 

The  Court  had  no  concern  with  what  constitutes  a  public  market. 
It  has  none  now.  It  had  to  decide,  under  the  demurrer  and  the  repli- 
cation, whether  the  defendant  was  or  not  amenable  to  the  accusation 
against  him. 

It  concluded  that  the  defendant  was  keeping  on  a  Sunday,  tcithin 
the  market,  that  wMch  he  could  not  keep,  and  was  bound  to  close  out 
of  it- -a  place  of  public  business,  at  which  he  dealt  in  grocery  articles; 
in  other  words,  a  grocery  stand  or  stall ;  and  that  the  fact  constituted 
the  offense  and  justified  the  infliction  of  the  penalty. 

There  is  some  pretense  that  the  defendant  is  not  required  to  pay  a 
license  for  keeping  a  grocery  stAnd  in  the  public  market.  Whether 
the  license  be  actually  levied  by  State  or  city,  in  the  sense  of  requir- 
ing payment  of  it,  is  immaterial.  The  law  imposes,  or  may  impose 
the  license,  and  the  statute  under  consideration  requires  the  closing 
on  Sundays  of  all  places  of  public  business,  even  plantation  stores, 
which  are,  or  may  be  licensed,  under  the  law  of  the  State,  or  under  a 
parochial  or  municipal  ordinance. 

If,  then,  the  Legislature  has  required  the  closing  on  Sundays  of  all 
places  of  public  business,  which  are  or  may  be  licensed,  and  if  such 
places  of  business  within  public  markets  are,  or  may  be  licensed,  the 
conclusion  is  irresistible,  that  the  defendant  is  not  shielded  from  the 
operation  of  the  prohibitory  and  penal  provisions  of  the  law,  and  his 
case  falls  within  their  purview  and  ban. 
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When,  therefore,  the  Legislature  removed  or  exempted  public  mar- 
kets from  tluj  operation  of  the  law,  keeping  in  view  the  equality  of 
rights  of  the  citizens— they  meant  such  public  markets,  ivithin  the 
limits  of  which  goods  were  not  sold,  or  places  kept  open,  which  are 
forbidden  from  being  sold  or  are  required  to  be  closed,  beyond  their 
boundaries. 

If  the  ruling  has  operated  harshly,  as  is  represented,  it  is  a  conse- 
quence which  must  havi?  entered  into  the  legislative  consideration 
before  the  Legislature  solemnly  expressed  their  behest,  and  which  this 
Court  is  powerless  to  avert. 

If  the  ^^  Sunday  law  ^^  be  harsh  but  constitutional,  it  must  be  en- 
forced.   Dura  lex,  sed  lex. 

This  Court  lias  deliberately  held  that  the  '*  Sunday  law"  violated 
no  constitutional  prohibition  on  the  power  of  the  General  Assembly, 
and  is  obligatory.    The  courts  have  to  enforce  its  commands. 

This  Court  cannot  be  asked  to  blow  hot  and  cold  in  the  same 
breath,  and  it  cannot  do  so. 

It  is,  therefore,  ordered  that  our  previous  decree  herein  remain  un- 
disturbed. 

Fenner,  J.,  dissents. 


Concurring  Opinion. 

PocH#^,  J.  The  object  of  the  "  Sunday  law,"  as  expressed  in  its 
title,  is  to  require  "  all  stores,  shops,  groceries,  saloons,  and  all  places 
of  public  business,  which  are  or  may  be  conducted  under  any  law  of 
the  Stat«  of  Louisiana,  or  under  any  parochial  or  municipal  law  or 
ordinance,     *     *     to  be  closed  on  Sundays." 

It  is  undeniable  that,  under  its  provisions,  all  dealers  in  groceries 
must  close  their  establishments  on  Sundays,  but  the  city  of  New 
Orleans,  intervening  herein  for  the  protection  of  its  market  lessees, 
contends  that  dealers  in  groceries  in  the  public  markets  are  not 
reached  by  the  law,  but  that  they  are  protected  by  Section  3  of  the 
act,  which  provides  that  the  law  shall  not  apply  to  public  and  private 
markets. 

Nothing  in  the  language  of  the  act,  or  in  the  spirit  of  the  legislation, 
suggests  the  slightest  legislative  intention  to  make  such  a  discrimina- 
tion, and  it  is  difficult  to  conceive  of  any  reason  which  could  justify  a 
distinction  between  the  act  of  selling  groceries  in  a  store,  house,  or 
shop,  and  selling  the  same  kind  of  goods  in  the  public  market  of  a 
city  or  town. 


■'•.r^/Lfry^- 
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Id  the  ease  of  the  State  ex  reL  Walker  vs.  Judge,  recently  decided 
bj  this  Court  (Southern  Reporter,  Vol.  I,  p.  437),  wliich  involved  the 
alleged  uncoustitutioDality  of  the  Sunday  law,  the  point  was  made  by 
relator's  couDsel,  who  argued  that  the  law  was  not  uniform  or  equal  in 
its  prohibitions,  and  particularly  in  its  exemptions,  on  the  ground, 
among  others,  that  grocery  stores  were  required  to  close  on  Sunday 
while  dealers  in  groceries  in  the  public  markets  were  allowed  to  carry 
on  their  business  on  the  same  day.  To  that  contention  this  Court 
answered :  "  The  objection  has  not  the  slightest  force.  The  law  is  not 
unequal  in  any  constitutional  sense.  No  person  in  the  State  is  per- 
mitted to  purchase  any  of  the  prohibited  callings  on  Sunday.  *  ♦  * 
It  is  enough  to  say  that  the  law  does^not  expressly  grant  such  privi- 
lege, and  it  will  be  time  enough  to  determine  whether,  under  a  proper 
construction  of  the  law,  it  exists,  when  a  case  directly  involving  the 
question  is  presented."  That  case  is  now  before  the  Court,  and  havin;^ 
sustained  the  law  as  constitutional,  because,  under  a  proper  construe- 
tion.  It  was  not  aiuenable  to  the  charge  that  it  permitt>ed  certain 
persons  to  pursue  some  of  the  prohibited  callings  on  Sunday,  we  are 
now  asked  by  the  defense  to  allow  the  selling  of  groceries  in  the  public 
markets  on  Sunday,  under  the  very  law  which  avowedly  prohibits 
that  very  act,  in  all  other  places,  all  over  the  State.  Could  we 
consistently  make  such  a  ruling  ? 

We  sustained  the  law  simply  because  it  was  the  legislative  will,  not 
violative  of  any  restriction  in  the  Constitution,  and  we  have  no  more 
reason,  by  construction,  to  limit  or  restrict  its  intended  effect,  so  as  to 
avert  any  resulting  inconveniences,  than  we  had  to  declare  its  nullity 
as  a  whole.  No  reason  can  be  invoked  to  authorize,  under  the  law, 
the  selling  of  groceries  in  the  public  markets  of  New  Orleans,  whicli 
would  not,  at  the  same  time,  justify  the  selling  of  the  same  kind  of 
goods  in  stores  where  the  same  are  universally  sold  in  the  city,  as  well 
as  in  all  other  localities  in  the  State. 

Guided  by  respectable  authority,  this  Court  rested  the  action  of  the 
Legislature  in  adopting  a  Sunday  law,  on  the  following  considerations, 
deriving  tfieir  efficacy-  from  the  exercise  of  the  police  power ;  ''It  is 
claimed  that,  from  physical  causes,  men  require  respite  from  intel- 
lectual and  physical  labor  in  the  proportion  of  one  day's  rest  in  seven, 
and  that  a  law  which  enjoins  this  is  not  only  for  the  aggregate  good 
of  society,  but  for  the  benefit  of  all  the  members.  It  is  said  that  the 
labor  of  six  days,  with  this  relaxation,  is  more  productive  in  the  lon<r 
run  than  the  uninterrupted  labor  of  the  week.  It  is  said,  besides, 
that  thia  law   affords,   indirectly,   protection   against  oppression    to 
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employes— women,  apprenticeB  and  servants — and  that,  but  for  the 
law,  men  would  keep  open  stores  and  shops  because  their  neighbors 
did  so,  and  that,  by  competition,  a  sort  of  compulsion  exists  to  violate 
the  laws  of  health.'^ 

Hence,  there  is  no  force  in  the  argument  based  on  the  great 
inconvenience  to  the  people  of  this  city,  who  would,  by  the  unexcep- 
tional enforcement  of  the  law,  be  deprived  of  the  privilege  of 
purchasing  certain  grocery  articled  on  Sunday,  which  articles  had 
been  from  time  immemorial  sold  in  the  public  markets  of  New 
Orleans.  The  sale  of  such  articles  in  grocery  stores,  especially  in  the 
proverbial  ''  corner  grocery ,^^  certainly  antedates  that  custom,  and  yet 
the  Legislature  did  not  hesitate  to  destroy  that  ^^  greater  convenience.'^ 
And  no  reason  is  apparent,  from  the  language  of  the  act,  or  in  the 
argument  of  defendant's  counsel,  to  indicate  the  slightest  legislative 
intent  to  spare  the  other  or  leaser  convenience.  A  Sunday  law  does  not 
deal  with  conveniences  j  it  is  avowedly  an  invasion  on  all  conveniences 
on  Sunday.  It  seeks,  with  an  iron  hand,  t«o  enforce  obedience  to  a 
principle  by  means  of  a  rule  which  is  unbending,  except  when 
confronted  by  necessity. 

Hence,  to  be  constitutional,  it  must  make  or  countenance  no  discrimi- 
nation between  persons  pursuing  the  same  calling,  and,  therefore,  it 
cannot  be  construed,  as  contended  for,  as  making  a  distinction  when 
thare  exists  no  difference. 

It  would,  indeed,  be  too  violent  a  presumption  to  suppose  that  under 
the  guidance  of  the  considerations  which  underlie  all  Sunday  laws, 
our  legislators  could  have  conceived  the  opinion  that  dealers  in 
groceries  under  a  market  shed  did  not  need  as  much  rest  as  vendors  of 
groceries  in  stores ;  or  that,  unlike  the  latter,  the  market  grocery 
dealers  could  not  have  made  their  business  as  productive  in  the  long 
run,  with  the  labor  of  six  days,  as  *'  with  the  uninterrupted  labor  of 
the  week,"  or  that,  in  the  absence  of  a  Sunday  law,  the  employees  of 
th*i  market  grocer  would  have  been  less  exposed  to  the  oppression  of 
their  employers  than  those  of  the  grocer  in  the  store. 

No  more  is  our  law-maker  amenable  to  the  charge  of  contemplating 
the  convenience  of  the  poorer  classes  in  New  Orleans  by  means  of  a 
permission  to  buy  certain  articles  of  groceries  in  the  markets  on 
Sundays,  at  the  same  time  (and  by  means  of  the  same  law)  that  he 
peremptorily  ordered  the  closing  on  Sunday  of  "  all  plantation  stores," 
which  are  the  only  market  within  the  reach  of  more  than  three 
hundred  thousand  laborers  in  the  cotton,  rice  and  sugar  lields  of 
35 
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Louisiana,  who  yield  to  no  other  class  in  this  city  in  tho  need  of 
relaxation  of  the  rule  for  conveniences  on  Sunday. 

There  is  no  more  force  in  the  argument  that  our  construction  of  the 
Sunday  law  will  cause  great  losses  to  the  city  of  New  Orleans  in  her 
market  revenues.  This  Court  never  shrinks  from  the  legitimate 
responsibility  of  its  own  acts.  But  it  is  easily  conceived  that  such  a 
responsibility  cannot  rest  on  the  shoulders  of  the  judiciary,  who  is 
powerless  to  avert  the  evil  resulting  from  bad  laws,  as  long  a«  the 
same  cannot  be  annulled  as  unconstitutional. 

The  remedy  must  be  sought  at  the  hands  of  the  law-making  power 
which  alone  has  the  authority  to  repeal  obnoxious  or  unwise  legisla- 
tion. 

For  these  reasons,  and  for  those  contained  in  the  opinion  prepared 
by  the  Chief  Justice,  I  concur  in  the  decree  lierein  rendered. 


DifiSKNTiNG  Opinion. 

Fenner,  J.  The  accused  appeals  from  a  conviction  of  the  oflTeiise  of 
violating  Act  No.  18  of  1886,  known  as  the  Sunday  Law,  by  selling  in 
a  public  market  of  the  city  of  New  Orleans,  articles  of  human  food 
known  as  groceries. 

The  ordinances  of  the  city  of  New  Orleans  establishing  and  regulat- 
ing its  public  markets,  have,  from  a  remote  period,  and  do  still,  au- 
thorize the  selling  therein  of  all  articles  of  human  food,  including  such 
groceries.    Jewell's  Digest,  pp.  268  and  269. 

The  article  of  the  ordinance  now  in  force  provides  *•  that  all  kinds 
of  meats,  fowl,  game,  fish,  vegetables,  and  all  other  articlejt  of  human 
food  may  be  bought  and  sold  at  the  public  markets,  etc." 

The  1st  section  of  Act  18  provides  that  "  all  stores,  shopji,  saloons 
and  all  places  of  public  business,  etc.,  are  hereby  required  to  be  closed 
at  twelve  o'clock  on  Saturday  nights,  and  remain  closed  continuously 
for  twenty-four  hours,  etc." 

Section  3  declares  "  that  the  provisions  of  this  Act  shall  not  apply  to 
*     *    public  and  private  markets,  etc." 

1  quite  agree  with  the  learned  judge  a  quo  that,  in  interpreting  this 
exemption,  we  ore  to  search  for  and  give  effect  to  the  probable  and 
reasonable  intent  of  the  legislature,  in  employing  the  terms  **  public 
and  private  markets." 

If  it  should  happen  that  in  some  particular  town  or  city  of  the  St^ite 
the  local  municipal  ordinances  authorized  the  sale  of  dry  goods, 
W'oodenware  and  all  other  articles  (»f  coninierce  in  the  public  market.  I 
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ghould  not  consider  that  such  traffic  was  within  the  exemption  contem- 
plated by  the  lt*gislat:ure. 

We  are  to  infer  that,  in  exempting  public  markets,  the  legislature 
meant  public  markets  as  commonly  and  customarily  organized  and  cov- 
ering the  kind  of  traffic  ordinarily  authorized  and  conducted  in  such 
markets. 

We  have  seen  that,  at  the  time  of  the  passage  of  this  law  and  long 
before  its  passage,  the  public  markets  of  this  city,  the  most  prominent 
and  generally  known  of  all  in  the  State,  were  established  for  the  pur- 
chase and  sale  of  ^'  all  articles  of  human  food.^- 

W^e  are  not  advised  whether  or  not  public  markets  as  organized  in 
other  towns  and  cities  embrace  like  privileges;  but  I  think  we  may  say 
that  generally,  at  least  in  cities,  they  do,  and  that  anyone  would  ex- 
pect to  find  in  them  such  articles  as  butter,  lard,  cheese,  bread,  rice, 
meal,  salt  meats  and  other  like  articles  of  daily  consumption  for  human 
food,  and  that  a  market  where  such  things  could  not  be  procured  would 
illy  serve  the  convenience  of  tlie  people  for  wiiich  they  are  established. 

We  are  referred  to  two  dicUi  by  this  Court  on  the  subject  which  con- 
firms this  view.  In  one  case  the  Court  defines  a  public  market  to  be 
"a  place  to  which  the  public  have  free  admission  for  the  purpose  of 
purchasing  provisions."    Heirs  of' David  vs.  N.  0.,  16  Ann.  407. 

In  auotliet,  Chief  Justice  Merrick  said,  a  market  ^^is  a  place  to  which 
all  persons  have  a  right  to  resort  daily,  to  supply  themselves  with  such 
provisions  and  necessaries  as  are  there  vended." 

The  learned  counsel  for  defendant  also  (fuotes  the  language  of  the 
Supreme  Court  of  Ohio,  viz :  *^A  municipal  market  constitutes  1st.,  any 
place  for  the  sale  of  provisions  and  articles  of  daily  consumption; 
2d.,  convenient  fixtures ;  *id,,  a  system  of  police  regulations,  fixing  the 
market  hours,  making  provisions  for  lighting,  watching,  cleaning,  etc.; 
4th.,  proper  officers  to  preserve  proper  order  and  enforce  obedience  to 
the  rules."     Cincinnati  vs.  Huckiugham,  10  Ohio,  257. 

These  expressions  indicate,  as  I  tliiuk,  the  legal  and  popular  idea  of 
the  ordinary,  modern,  mnuicipal  market,  to  which,  undoubtedly,  the 
legislature  referred. 

I  can  discover  no  reason  or  authority  to  confine  the  term  to  the  nar- 
rower meaning  of  a  place  for  tlie  sale  of  fresh  meats,  fresh  fish,  game, 
poultry,  vegetables  and  fruit  exclusively,  as  adopted  by  the  judge 
a  quo  and  contended  for  by  the  State,  on  the  ground  that  such  articles 
must  be  procured  on  the  day  upon  which  they  are  used. 

Many  vegetable*"  and  fiuits,  such  as  potatoes,  cabbages,  onions, 
heans,  apples,  oranges,  lemons,  bananas,  otr.,  Jire  qnite  as  frei»  from 
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any  necessity  of  being  procured  on  the  day  of  use,  as  are  lard,  butter, 
cheese,  etc.,  which  fall  under  the  denomination  of  groceries. 

We  are  to  remember,  too,  that  the  wants  of  all  classes  of  people  are 
to  be  considered.  The  poor  man,  who  receives  his  wages  on  Saturday 
night,  has  not  always  been  able  to  provide  his  Sunday  dinner  in  ad- 
vance. When  he  goes  to  market  on  Sunday  morning,  his  scanty  purse 
may  not  afford  the  luxury  of  fresh  meat,  fresh  fish  and  game.  Shall  he 
be  deprived  of  his  rasher  of  bacon  or  cut  of  cheese  ?  The  careless 
housekeeper  may  have  forgotton  to  replenish  her  store  of  butter,  or 
lard,  or  meal,  or  rice,  or  salt  and  pepper  t  Shall  her  Sunday  dinner  be, 
therefore,  spoiled  f 

I  feel  safe  in  holding  that  the  public  markets,  as  established  in  New 
Orleans  ff»r  ihe  sale  of  all  articles  of  human  food,  are  not  exceptional 
and  fall  clearly  within  the  exemption  intended  and  expressed  by  the 
legislature.  1  have  not  found,  or  been  referred  to,  any  definition  of  a 
public  market  by  any  lexicographer  or  other  authority,  placing  a  more 
restricted  meaning  on  the  term  than  I  have  now  given  it;  and,  on  the 
contrary,  they  generally  assign  to  it  a  more  extensive  significance. 
Bouvier's  Law  Die.  Verbo,  Market;  Webster's  Die.  Id.;  Richardson's 
Die.  Id.;  Worcester's  Die.  Id. 

They  all  agree  that  it  is  a  place  for  the  sale  of  ^*  provisions." 

Not  only  have  the  people  a  direct  interest  in  having  this  exemption 
sustained ;  but  the  city  of  New  Orleans  has  a  like  interest,  and  has  ap- 
peared, at  our  bar,  through  her  law  officer,  in  support  of  it. 

It  directly  affects  the  city's  revenues  which  are,  to  a  considerable 
amount,  derived  from  the  leases  of  these  markets,  which  have  been 
executed  upon  the  faith  of  their  status  as  recognized  by  law,  and  the 
consideration  thereof  would  be  sensibly  impaiied  by  the  change  in 
that  status  for  which  the  State  now  contends. 

I  discover  no  force  in  the  argument  that,  because  the  exemption 
applies  equally  to  ^^public  and  private  mnrket-s,"  therefore  only  the 
traffic  authorized  in  private  markets  should  be  considered  as  author- 
ized in  public  markets.  A  private  market  is  one  thing,  a  public  mar- 
ket is  another.  Each  is  separately  regulated  by  law,  and  must  stand 
on  its  own  footing.  The  exemption  extended  to  both  neither  enlarges 
nor  diminishes  the  privileges  of  eitlier. 

It  is  claimed,  however,  that  tlu'  construction  now  given  to  the  law 
would  render  it^  to  that  extent,  unconstitutional,  because,  in  permit- 
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ting  persons  occupying  stalls  in  the  market  to  sell  groceries  on  Sunday, 
while  denying  the  like  privilege  to  other  dealers  in  groceries,  it  would 
violate  the  right  of  the  latter  to  that  equality  of  rights  and  privileges 
which  is  secured  by  the  constitutional  provisions,  guaranteeing  to  all 
citizens  the  ^'  equal  protection  of  the  laws."  Bnt  it  is  well  settled 
that  these  provisions  do  not  prevent  the  Legislature  from  determining 
whether '' a  particular  rule  shall  extend  to  all  its  citizens  only,"  and 
that  '*  all  that  can  be  required  in  such  cases  is  that  the  laws  shall  be 
general  in  their  application  to  the  class  or  locality  to  which  they 
apply."  Cooley  Constitutional  Lim.  4  Ed.  pp.  488-9.  The  occupant  of  a 
stall  in  a  public  market,  who,  for  the  public  convenience,  is  allowed 
to  sell  those  special  kinds  of  groceries  used  for  human  food,  within 
certain  limited  hours  of  each  day  (viz :  under  present  ordinances, 
between  the  hours  of  6  and  10  a.  m.)  and  subject  to  all  other  marke]} 
regulations  and  police  control,  certainly  belongs  to  a  very  different 
class  from  the  ordinary  private  dealer  in  groceries,  who  occupies  and 
controls  his  own  store,  who  sells  there,  or  may  sell,  not  only  articles 
of  human  food,  but  many  other  articles  ordinarily  embraced  in  the 
grocers'  stock  in  trade,  who  opens  and  closes  at  his  pleasure,  and 
whose  business  is  subject  to  no  peculiar  police  control  and  regulation. 
If  they  belonged  to  the  same  class,  with  much  greater  force  might  the 
market  vendor  complain  that  his  constitutional  rights  were  violated 
because  he  was  compelled  to  close  his  establishment  every  day  at 
10  o'clock  a.  ni.,  while  other  grocers  were  at  liberty  to  keep  open 
all  day. 

They  belong  to  totally  different  classes.  No  law  forbid/i  any  grocer 
from  renting  a  stall  in  the  public  market,  if  any  be  vacant,  and  ac- 
quiring the  same  privileges  accorded  to  that  class  of  citizens.  There 
is  no  discrimination  between  citizens,  but  only  between  different 
classes  of  citizens,  classes  equally  open  to  all,  and  the  discrimination 
is  based  upon  obvious  considerations  of  public  policy  and  conve- 
nience, which  amply  support  and  justify  it. 

For  all  the  foregoing  reasons  I  think  the  Court  has  placed  too  nar- 
row a  construction  on  the  law,  one  not  contemplated  by  the  Legisla- 
ture, hostile  to  the  interests  of  the  city  and  to  the  convenience  of  the 
people,  and  calculated,  if  enforced,  to  make  the  law  odious  by  sub- 
verting the  very  public  convenience  which  the  exemption  was  ob- 
viously intended  to  subserve. 
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EruKt'Sc  Co.  V8.  Waterworks  Company 

No.  9894. 
Ernst  &  Co.  vs.  New  Oklkans  Watkrwokks  Company. 

An  injanction  can  lawfully  isaue  to  prevent  a  water-works  coinpauy  from  cutting  off  its 
water  snpply  where  the  consumer  has  offered  to  pay  in  advance  the  proper  amount  (or 
the  use  of  such  water  during  the  year,  and  the  company  claim8  a  higher  rate  than  is 
truly  due  and  exigible. 

Under  the  terms  of  its  charter,  the  company  is  bound  to  supply  water  at  the  rate  charged  by 
the  city  of  New  Orleans  previous  to  the  date  of  said  charter,  which  was  fifteen  cents  for 
a  thousand  gallons  to  large  consumers. 

APPEAL  from  tlie  Civil  District  Court  for  the  Pariflb  of  Orleans. 
Bssot,  J. 


J.  O.  Nixon,  Jr.,  for  Plaintiffs  and  Appellees. 
J.  B.  Beekwith  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  bv 

Bkrmudez,  C.  J.  This  is  an  action  to  prevent  the  defendant  company 
from  turning  off  its  water  supply  from  plaintiffs^  rice  mills  as  long  as 
the  rates  therefor  are  paid  in  advance  an<l  to  com])el  the  company  to 
continue  such  sap{)ly  with  that  reserve  of  right. 

The  defendant  company  charges  that  the  case  presented  is  not  one 
in  which  an  injunction  can  issue  and  that  it  is  entitled  to  more  than 
the  amount  which  plaintiffs  offer  to  pay. 

From  a  judgment  in  favor  of  plaintiffs  with  certain  qualiii cations  of 
rights  in  favor  of  each  party,  the  defendants  appeal. 

This  case  cannot  be  distinguished  on  the  questions  of  law  prosetitetl^ 
from  those  of  Isaac  Levy  against  the  same  company.  >)8  Ann.  25  and 
29,  in  which  this  Court  held  that : 

1.  The  codal  provisions  of  our  practice  touching  injunctions,  are 
broader  and  more  comprehensive  than  the  rules  of  the  chancery  courts 
and  include  causes  for  injunction  that  would  not  be  sanctioned  in  a 
court  of  equity,  and  that  an  injunction  could  issue  to  prevent  the 
water- works  company  from  cutting  off  its  water  supply  on  a  proper 
showing. 

2.  The  act  of  incorporation  of  the  defendant  company  forbids  it  to* 
charge  more  for  water  than  was  paid  to  the  city  al  the  date  of  its  in- 
corporation, March  31,  1877,  and  the  charge  then  made  by  the  city  was 
fifteen  cents  for  a  thousand  gallons  to  large  consumers,  and  that  a  rice 
miller  in  New  Orleans  is  entitled  to  the  use  of  the  water  conveyed 
through  the  pipes  and  conduits  ol  the  water- works  company  on  paying 
in  advance  for  his  supply  at  that  rate. 
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In  computing  the  (|aaiitity  of  wat^r  to  be  used,  the  district  judge 
considered  that  t}ie  number  of  gallons  equal  the  quantity  of  coal  con- 
sumed and  allowed  fifteen  cents  for  each  thousand  gallons,  adding  a 
reasonable  amount  for  watei  employed  for  the  cleaning  of  the  boilers, 
etc.,  and  decreed  accordingly,  reserving  to  the  company  the  right  to 
claim  more  than  the  amounts  to  be  paid  in  advance,  should  more  water 
be  used  than  h;  d  been  computed,  and  to  the  plaintiffs  the  right  to 
claim  the  difference,  between  that  amount  and  the  quantity  of  water 
used,  were  it  eventually  less  than  that  computed. 

The  district  court  perpetuated  the  injunction. 

We  have  no  reason  to  disturb  our  previous  views  and  the  finding  of 
the  district  court. 

Judgment  affirmed. 


No.  9822. 
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ir  the  interference  of  the  employer  iii  the  work,  or  auy  of  ita  details,  resulta  in  the  doinff  of 

uuythlDj^.  as  a  part  of  the  work,  from  which  dama^^e  ennues  to  another,  the  employer  ie 

liable. 
If  oiiu  permits  the  oHtabliMhraent  of  a  public  nuiAAuoe  upon  property  under  kit  control, 

though  incidental  to  a  work  otherwise  lawful,  he  will  be  liable. 
When  an  obatniotion  or  defect,  caused  or  created  in  a  public  street,  is  purely  eoUatertU  to 

the  work  contracted  to  be  done,  and  is  entirely  the  result  of  the  wrongful  acts  of  the 

contractor  or  his  workmen,  the  employer  i#  not  liable. 

i^PEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe^  J. 


A 


W.  S,  Bent'divt  and  Branch  K.  Miller  for  Plaintiff  and  Appellee. 
Braughfif  liuck,  Dinkelsjnel  i^  Hart  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

W ATKINS,  J.  This  is  an  action  for  the  recovery  of  $15,000  damages 
frcnn  dofeudauts,  on  the  grounds  stated  in  the  petition  of  plaintiff,  viz: 

Plaintiff  was  a  member  of  a  fire  company  composing,  along  with  the 
members  of  other  compunies,  tlie  Firemen's  Charitable  Association, 
which,  at  the  time  of  the  occurrence  of  the  facts  stated  in  this  petition, 
was  luider  a  contract  with  the  city  of  New  Orleans  to  extinguish  tires. 
That  the  duty  of  extin.s^ui8hing  tires  under  said  contract  was  actually 
performed  by  the  members  of  plaintiff's  fire  company,  who  were  also 
members  of  the  Firemen's  Charitable  Association. 
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Tliat  plaintiff,  while  on  his  way  to  a  fire,  riding  upon  the  track  of 
his  company,  along  a  public  street,  in  accordance  with  his  duty,  to 
aid  as  a  member  of  said  two  organizations,  in  the  extinguishment  of  the 
.said  6re,  on  a  dark  night,  about  11  o^clock,  was  knocked  off  of  the 
truck  by  a  "  coal  run ;"  which  was  a  sort  of  bridge  built  across  the 
said  street  at  about  an  average  height  of  eight  feet  from  the  level  of 
the  street,  leading  from  the  coal  yard,  owned  and  operated  by  defend* 
ants,  across  said  street  and  to  the  water's  edge  of  the  Mississippi 
river,  on  a  street  fronting  which  said  coal  yard  was  situated.  Plaintiff* 
charges  that  said  ''  coal  run '"  was  erected  by  defendants  without 
authority,  and  was  a  public  nuisance  established  by  defendants.  An 
ordinance  of  the  city  is  pleaded,  permitting  lire  engines  to  proceed  to 
fires,  at  such  rate  of  speed  as  the  drivers  thereof  may  deem  necessary. 

This  suit  is  for  damages  caused  by  his  being  knocked  off  of  the 
truck  by  said  ^'  coal  run,''  under  the  circumstances  detailed  in  the 
petition. 

The  defence  is :  1st.  Contributory  negligence,  consisting  of  plain- 
tiff's riding  upon  the  said  truck  on  his  way  to  the  fire^  2d.  That  said 
truck  could  have  passed  under  said  run  without  damage  to  plaintiff,  if 
carefully  driven  ;  3d.  That  the  driver  of  the  truck  was  warned  not  to 
pass  under  said  ^'  coal  run ;"  4th.  That  defendants  had  employed  a 
competent  contractor  to  put  into  said  coal  yard,  from  a  flatboat  lying 
opposite  in  the  river,  a  quantity  of  coal ;  that  for  this  purpose  said 
contractor  erected  said  *^  coal  run ;"  that  defendants  reserved  no  con- 
trol over  said  contractor;  that  said  contractor  alone  was  responsible  to 

plaintiff. 

I. 

As  the  court  below  sustained  defendants'  last  ground  of  defense,  and 
rejected  the  plaintiff's  demands,  we  will  examine  it  first 

We  find  in  the  record  the  lucid  and  elaborate  opinion  of  one  of  our 
learned  brother  of  the  district  bench,  who  seems  to  have  attended 
most  carefully  to  all  the  facts  of  the  case,  and  we  have  made  the  fol- 
lowing extracts  therefrom,  viz: 

There  was  on  North  Peters  street  ^^  a  coal-run,  or  bridge,  which  had 
been  put,  and  was  used  (temporarily)  as  a  passage  for  coal  wheelers, 
who  were  engaged  (not  at  the  moment,  but  during  the  day)  in  dis- 
charging a  boat-load  of  coal  from  a  barge  in  the  river,  to  the  yard  of 
the  defendants,  which  faced  the  street  at  that  point. 

*^The  coal  barge  in  question,  as  well  as  I  can  gather  ii'om  the  testi- 
mony, was  distant  from  defendant's  yard  between  seventy-five  and  one 
hundred  feet,  of  which  about  thirty  was  made  up  of  the  street  proper 
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or  roadway,  and  the  balance,  of  tlie  banqnette  next  the  coal  yard  on- 
one  side,  and  the  levee  on  the  other. 

'*  Upon  each  side  of  the  roadway  was  a  trestle — the  one  nearest  the 
river  being  about  seven  and  a  half,  or  eight  feet  high  ;  and  the  other 
nearest  the  yard,  on  the  edge  of  the  banqnette,  being  a1>out  ten  feet, 
or  more,  high. 

*'  From  the  coal  barge,  across  the  levee,  and  ascending  over  these 
trestles  was  a  continuous  line  of  staging,  or  planking,  across  which 
the  coal  was  wheeled,  over  defendants*  fence  and  into  their  yard, 

'^  This  '  run/  as  it  is  called,  had  been  put  up  the  day  before  the  acci- 
dent, and  had  been  used  the  whole  of  that  day.  A  baker's  wagon 
bad,  however,  come  in  contact  with  it,  as  at  first  constructed,  with 
some  damage  to  the  top  *  *  and  it  had  been  raised,  where  it 
spanned  the  street,  some  five  or  six  inches ;  after  which  vehicles  of 
various  kinds  passed  under  it  without  difficulty. 
•  •««•«•••« 

Again:  "The  evidence  shows  that  for  many  years  past  the  coal 
dealers  of  this  city,  who  have  their  yards  on  the  levee,  have  had  the 
coal,  they  buy  in  barges  in  the  river,  discharged  into  their  yards  by 
contract ;  and  that  there  are  men,  whose  business  it  is  to  take  such 
contracts,  and  who  engage  to  furnish  the  labor,  the  implements  and 
the  material  necessary  to  the  work,  and  to  transfer  the  coal,  from  the 
barge  to  the  yard,  at  rates  varying  from  three  to  four  cents  per  barrel. 

"  It  is  further  shown  that  defendants  made  such  a  contract  with 
Pendleton  Harris,  and  that  Harris  agreed  to  transfer  about  9000  bar- 
rels of  coal,  from  a  barge  which  defendants  had  bought — and  which 
was  then  lying  in  the  river  in  front  of  their  yard — into  their  yard  at 
the  agreed  price  of  Si  cents  per  barrel  -,  Harris  to  furnish  everything 
necessary  to  the  work,  and  to  receive  his  pay,  when  it  should  be  com- 
pleted. 

"  That  Harris  has  been  in  the  business,  as  a  contractor,  for  about 
nine  year,  and  is  regarded  as  a  competent  and  reliable  man;  and  that 
it  is  a  common  and  e very-day  occurrence  for  him,  and  other  contrac- 
tors, to  build  these  runs,  from  the  levee  to  the  different  yards,  in  order 
to  carry  the  coal  up,  and  make  a  pile  of  it,  rather  than  spread  it  out 
over,  perhaps,  more  space,  that  the  yard  would  afford. 

"  One  of  the  defendants  testifies  that  he  told  Harris,  when  the  con- 
tract was  made,  that  he  (Harris)  must  so  deposit  the  coal  in  the  yard, 
as  to  leave  room  for  two  carts  to  turn  round  and  get  on  the  scales  ; 
and  that  this  was  part  of  the  contract,  as  originally  made. 
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**  Harris,  upon  the  other  haud,  testifies  that,  after  a  portion  of  the 
coal  had  been  discharged^  Marks  Levy  called  his  attention  to  the  fact 
that  he  was  crowdituj  their  scales;  and  told  him  th^n  that  he  must  leave 
the  required  space;  that  he  (Harris)  replied  that  he  could  only  do  so 
by  putting  up  a  run  :  and  that  Levy  said  *  *  that  he  must  have 
the  room  for  his  carts  to  turn  around,  and  get  on  the  scales. 

*'  There  are  several  witnesses,  employed  by  Harris  as  coal  wheelers, 
who  corroborate  Harris ;  and  even  go  much  further. 

'*  They  testify  that  fjery  distinctly  ordered  Hariis  to  put  up  the  run : 
pointed  out  the  trestles,  and  told  Harris  to  use  them ;  and  actually 
assisted  in  putting  in  a  block  to  aid  in  the  construction  of  the  run. 

**  I  am  unable,  however,  to  attach  to  tliis  testimony  the  weight  (that) 
is  claimed  for  it. 

*^  To  put  the  coal  in  the  yard  properly  was  as  much  a  part  of  Harris' 
contract,  as  to  put  it  in  at  all ;  and  he  was  equitably  bouud  to  furnisli 
the  appliances  to  put  it  in  properly,  as  to  furnish  the  wheel  barrow^s 
and  shovels,  by  means  ot  which  it  was  taken  from  the  barge. 

*^  It  would  be  absurd  to  say  that  it  would  have  been  a.  proper  delivery 
of  the  coal  for  him  to  have  so  obstructed  the  yard  with  it,  as  to  prevent 
defendants'  carts  from  reaching  the  scales,  or  entering,  or  turning 
around  in  the  yard ;  and,  more  especially,  as  the  evidence  goes  to 
show  that  it  is  an  understood  part  of  such  contracts  that  the  dealer  shall 
designate  in  what  (lart  of  his  yard  the  coal  is  to  be  deposited.  Nor 
can  there  be  any  dispute  that  such  was  the  case  in  this  instance. 

"  Whether  Levy  told  Harris  before  the  work  began,  or  after  it,  that 
the  space  must  be  left,  his  right  to  insist  upon  this  requirement,  as 
part  of  the  contract,  w^as  never,  for  a  moment,  questioned. 

"  There  was  then  no  reason  why  Levy  sliould  give  any  special 
instructions  as  to  the  manner  in  which  the  coal  should  be  discharged  : 
it  was  a  matter  that  did  not  concern  him,  and  in  which  he  had 
absolutely  no  right  to  interfere:  and  Harris,  who  is  a  much  more  intelli- 
gent man  than  the  laborers  who  worked  for  him,  testifies  positively 
and  repeatedly  that  the  order  to  put  up  the  run  consisted  merely  in  the 
fact  that  Levy  required  him  to  leave  room  for  his  carts  around  the  scalett, 
and  that  in  order  to  do  so  he  was  obliged  to  resort  to  the  run;  and  that 
when  he  told  Levy  that  he  would  have  to  put  up  the  run,  Levtf  replied 
that  he  did  not  care  how  he  put  the  coal  in,  so  that  it  was  done.''' 

We  have  taken  occasion  t<j  verify  this  statement  of  facts  by  making 
a  careful  examination  of  and  a  comparison  with  the  record,  and  feel 
perfecth'  satisfied  that  it  is  substantially  accurate. 
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II. 

This  defence  is  resisted  by  the  plaintiff  on  the  theory  that :  Ist.  **  If 
the  interference  of  tlie  employer  in  the  work,  or  any  of  its  details, 
results  in  the  doing  of  anything  as  a  part  of  the  work,  from  which 
damage  ensues  to  another,  the  employer  is  clearly  liable,  since  be  who 
directs^  or  in  any  manner  participates  in  a  tort,  is  liable  as  principal 
therein." 

2d.  '*  If  one  permits  the  establishment  of  a  public  nuisance  upon 
land  or  property  under  his  c&ntrol,  though  incidental  to  a  work  other- 
wise lawful,  he  will  be  liable  for  any  damage  caused  by  it,  though 
such  public  nuisance  be  actually  erected  by  an  independent  contractor." 

These  two  propositions  are  supported  by  the  cited  authorities}  but 
the  difficulties  in  plaintiff's  way  are  rather  those  of  fact  than  of  law. 

In  our  opinion,  the  evidence  does  not  show  that  defendants  inter- 
fered with  the  contractor  "  in  the  work  or  any  of  its  details." 

It  does  not  show  that  defendants  permitted  the  establishment  of  a 
public  nuisance  at  all ;  or  if  at  all,  "  upon  land  or  property  under  their 
control.^'* 

The  interfering  "run"  whereby  the  accident  happened  to  the  plain- 
tiff, was  erected  u^mn  cribs  or  movable  piers  that  stood  on  eitlier  side 
of  H public  street  or  highway,  which  was  spanned  or  bridged  overhead, 
at  a  height  of  eight  to  ten  feet  with  plank  or  scantling.  The  coal  was 
wheeled  from  the  coal  barge  in  wheelbarrows  over  this  trestle,  and 
poured  or  dumped  ojf  into  defendants'  coal  yard  in  a  pile  or  heap. 

The  claim  of  the  plaintiff  is  *^  that  he  was  knocked  off  of  the  truck 
by  a  ^  coal-run,'  which  wjvs  a  sort  of  a  bridge  built  across  the  said  street^ 

Again:  **  Plaintiff  charges  that  said  *  coal -run'  was  erected  by  de- 
fendants without  authority,  and  was  a  public  nuisance  established  by 
defendants." 

The  case  of  Robins  vs.  Chicago  City,  4  Wallace,  679,  is  precisely  in 
point  and  in  exact  parallel  with  the  one  at  bar. 

The  Court  say : 

**  When  the  obstruction  or  defect  caused  or  created  in  the  street^  is 
purely  collateral  to  the  work  contracted  to  be  done,  and  is  entirely  the 
result  of  the  wrongful  acts  of  the  contractor  or  his  workmen,  the  rule 
is  that  the  employer  is  not  liable;  but  where  tlie  obstruction  or  defect 
which  occasioned  the  injury,  results  directly  from  the  acts  which  the 
contractor  agrees  and  is  authorized  to  do,  the  person  who  employs  the 
contractor  and  authorises  him  to  do  those  acts  is  equall}'  liable  to  the  in- 
jured party."  Citing  23  Pickering,  24;  17  N.  Y.  104  ;  16  Wallace,  567, 
Water  Company  vs.  Ware. 
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A  similar  principle  has  been  recognized  by  this  Court  in  the  case  of 
Sweeny  vs.  Murphy ,  32  Ann.  628,  in  which  it  was  held,  that  ^'  the 
master  and  owner  of  a  ship,  having  contracted  with  a  competent 
stevedore  to  load  her  and  not  having  contracted  or  directed,  in  any 
manner,  the  laborers  employed  in  the  loading,  are  not  responsible  for 
injuries  resulting  from  the  negligence  of  said  laborers.''  29  Ann.  791, 
Catherine  Riley  vs.  State  Line  Stearasliip  Company. 

We  therefore  conclude  with  the  district  judge  who  tried  lliis  case 
that,  if  damage  results  from  the  manner  in  which  a  contractor  chooses 
to  execute  a  perfectly  valid  contract,  without  the  proprietors'  inter- 
ference or  direction,  the  latter  is  not  responsible  therefor. 

If,  in  the  performance  of  the  contract  by  the  contractor,  in  the  man- 
ner that  has  been  pursued  ordinarily  by  persons  of  that  occapation, 
damage  result,  it  will  be  considered  collateral  only  to  the  contract,  and 
not  an  incident  of  it  for  which  the  proprietor  is  responsible. 

Judgment  affirmed. 


ITMel  No.  9855. 

116    6121 

SuocKssiON  OF  Mrs.  Charlotte  Pifpet. — On  Claim  for  tiik 
Marital  Fourth. 

In  ft  contect  over  the  claim  of  a  survivor  for  the  marital  portion  oat  of  the  eocoesaion  of  the 
enrvivlng  hasband  or  wife,  the  plea  of  prematurity  ia  not  f^ood  if  the  Jadicial  demand 
for  the  portion  Is  made  after  the  presentation  of  a  final  aocoant  of  administration  by  the 
execntor,  although  circumstances  subsequently  occurring  may  prevent  an  absolute  de- 
cree fixing  the  precise  amount  of  the  marital  portion. 

[f  the  survivor  is  in  necessitous  circumstances  independently  of  the  legacies  wliich  the  de* 
ceased  has  left  him,  he  is  not  debarred  of  his  right  to  claim  the  marital  portion,  but  in 
such  a  case  he  is  bound  to  include  in  this  portion  what  has  been  left  to  him  as  a  legacy 
by  the  deceased-    C.  C.  Art.  2382. 

The  indebtedness  which  the  survivor  owed  to  the  deceased,  and  from  which  he  has  been  re- 
leased and  discharged  by  the  will,  is  not  a  legacy  within  the  meaning  of  Art.  2382,  to  be 
deducted  from  the  portion  accruing  to  the  survivor. 

The  right  to  claim  and  receive  the  marital  portion  is  transmissible  by  inheritance,  if  the 
surviving  spouse,  who  had  made  judicial  demand  therefor,  dies  before  rendition  of 
judgment  on  his  demand. 

APPEAL  from  the  Civil  District  Court  for  tlie  Parish  of  Orleans. 
ffouato^n,  J. 


J.  Ad,  Bozier  and  Jos,  P.  Earner  for  Plaintiffs  and  Appellees: 

I. 
The  snrviTing  husband  or  wife  takes  the  marital  fourth  as  heir;  the  Jurisprudence  denomi- 
nates it  an  inheritance.    Dunbar  Heirs,  5  Ann.  159;  Connor  vs.  Connor,  10  Ann.  I5L- 
450;  Oe«  vs.  Thompson.  11  Ann.  657;   Foster  vs.  Ferguson,  Tutor,  1  Ann.  908.    The 
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wordiDg  of  the  i.rt.  2383,  C  C  ,  he  or  she  has  a  right  to  take  oat  of  the  succession  of  the 
deceased  the  fourth  of  it,  in  fall  property,  an  absolute  ownership  regalating  descent, 
not  an  action  of  creditor  against  succession.    37  Ann.  .'S94 ;  7  N.  S.  343. 

II 

The  heir  who  accepts  is  considered  as  liaving  succeeded  to  the  deceased  from  the  moment  of 
his  death,  941  U.  C,  and  he  transmits  the  succession  to  his  own  heirs,  C.  C.  944,  and  is 
authorized  to  institute  all  the  actions  which  the  deceased  hsd  a  right  to  institute,  and  to 
prosecute  those  already  commenced.  945,  C.  C.  "Sans6tre  teuu  de  foumir  d'autres 
prenv«i  que  les  preuves  que  Ton  pouvrait  exiger  du  d^fuut."  Laurent,  toI.  9,  §$  315, 
316.  The  son  and  grandson  of  John  Baptiste  PifTet,  Sr.  (who  was  surviving  hasband, 
now  deceased),  succeed  to  all  the  rights  of  the  latter.  943  C.  C.  They  have  been  recog* 
nised  as  heirs,  and  as  such  put  in  possession. 

III. 

Homestead  law  must  not  be  confounded  with  the  marital  fourth.  The  latter  is  not  a  charity 
or  bounty.  The  status  of  the  surviving  husband  or  wife  is  that  of  heir.  Art.  3389  C.  C . 
The  phraseology  of  the  Spanish  laws,  from  which  this  right  comes  to  us  directly,  is  "  A«- 
redar,  herenda."  Gutierrez,  Yol.  11,  pp.  638-39.  Gomes,  '^titne  wuccedit  cum  liberit  com- 
munibus,  in  quarta  parte,  bo/wntm  ux<trU.''    Melan^on,  6  La.  115 ;  Succession  of  Fortier, 

3  Ann.  104. 

IV. 

The  regime  of  separation  of  property  and  exclusion  of  community  are  not  exclusive  of  the 
right  to  the  marital  portion ;  no  antagonism.  The  Article  3383  C.  C.  is  a  law  of  descent. 
The  proper  spheres  of  each  are  marked ;  both  harmonize. 

V 

This  claim  is  not  premature.  The  universal  legatees,  who  are  also  legatees  under  a  partic- 
ular title,  have  caused  themselves  to  be  put  in  possession  of  their  respective  legacies 
under  particular  title.  Where  heirs  have  received  a  special  amount  of  money  or  prop- 
erty, which  they  detain  without  any  such  settlement,  no  previous  liquidation  necessary ; 
an  estoppel.  Durian  vs.  Doiran,  9  Rob.  101 ;  7  Ann.  363:  8  Ann.  488 ;  Harrell  vs.  Harrell, 
17  La.  379.  Besides,  the  executors  caused  the  residuum  of  the  properties  to  be  sold  for 
the  very  purpose  of  effecting  this  settlement,  and  thus  the  estate  is  converted  into  cash, 
on  deposit  in  bank.  The  succession  is  rich,  debts  paid,  final  tableau  of  distribution 
filed,  wherein  the  execator  asks  to  turn  over  to  the  heirs  the  property  and  assets,  and 
specially  prays  to  be  discharged  from  this  trust  as  executor.  The  succession  is  thus 
actually  liquidated ;  ihe  marital  portion  can  be  claimed  by  way  of  opposition.  Succes- 
sion of  Leppleman,  30  Ann.  468.  Nearly  all  the  heirs  are  absentees.  3  N.  S.  447;  13  La. 
398;  6  Ann.  152;  Coofl.  Laws,  §  1513;  3  Pickens,  138. 

VI. 

The  remission  clause  in  the  will  is  not  to  be  considered  as  a  donation,  or  something  to  be 

taken  on  account,  or  to  be  taken  in  deduction  of  the  marital  fourth.    3130  C.  C.  and 

Harcard^,  VoL  4,  Nos.  414, 598.    Besides,  the  evidence  shows  that  the  deceased  husband 

was  not  Indebted  to  the  de  ouMtg. 

VII. 

Inrentory  not  conclusive  aa  to  value  of  merchandise      There  is  error  in  valuing  it  at  more 

than  19000.    Sue.  Deane,  33  Ann.  867;  13  Ann.  760;  1  Ann.  380. 

vm. 

The  evidence  shows  clearly  that  the  deceased  husband  was  left  in  necessitous  circumstances. 
C.  C.  3388. 

T.  Gilmore  d:  Sans  for  Defendauts  and  AppellantB: 

1 .  Where  the  parties  were  married  under  the  regime  of  separation  of  property  and  exclu- 
sion ef  commiinity,  and  each  renounced  all  right  upon  the  property  of  the  other,  the 


5o8  SUPREME  COURT  OF  LOUISIANA. 

SacceHsion  of  Piffet. 


Hurvivor  cannot  claim  the  marital  portion ;  siicb  claim  would  lie  iu  dei-o^atioii  of  the 
marriajze  contract,  which  in  the  law  of  their  nuion  a.s  to  propeity  and  must  be  observed. 
C.  C.  2325;  Boileux  Com.  on  Art«.  l.>36  to  1539.  French  (^ode;  Marc;ad6.  Art.  15:J6.  Vol. 
6,  p.  12 ;  Troplottg  Cent,  de  Mar..  Vol.  3.  p.  761 :  Pothier  Commnnaut^*.  No.  4G4  ;  Laurent. 
Vol.  23,  p.  443. 

2.  Article  23^  C.  C,  which  provide*  that  •  when  the  wife  has  Immwht  no  dowrv.  or  what 
.>«he  baa  brought  ia  inconsiderable  with  lenpect.  to  the  condition  of  the  husband,  if  either 
die  rich,  leaviny;  the  anrvivor  in  neceflAit4>UH  circnmHtancea.  the  latter  has  a  right  to  take 
out  of  the  Buccesaion  of  the  deceased  what  Ih  calleil  !he  marital  portion.''  doeH  not  applv 
to  the  case  of  hnsband  and  wif(>  who,  at  the  time  of  marriage,  stipulote  for  .sepaiation  of 
property  and  exclusion  of  communitj*,  and  are  in  opulent  circnmHtancea.  Suc^'eBsiou  of 
Leppelman,  30  Ann.  468,  and  authoritiea  there  cited:  see  also.  Armatrou;;  va.  Steeher. 
3  Ann.  713. 

3.  A  husband,  who  having  arrived  at  the  age  of  t<5  years,  being  free  from  debt,  a  legatee 
of  his  deceased  wife  of  a  usufruct  worth  f2.')CK)  or  ^)000  a  year,  of  merchandise  worth 
95389.69,  and  is  liberated  from  the  payment  of  hia  debt  to  the  wife,  is  not  Ipft  by  the 
death  of  his  wife  in  necessitons  circnmstancea  within  the  meaning  ot  Article  2382  C.  C- 

t .  The  husband,  dying  before  the  aucceesion  of  the  wife  ia  liquidated  and  before  bis  claim 
to  tbe  marital  portion  ia  established,  does  not  transmit  his  licbts  to  his  heira.  The  obli- 
gation on  the  part  of  the  wife  to  support  the  hnsband  ia  perbunal.  G.  C.  Arts.  2000-2004. 
1 19 ;  Vasseur  vs.  Dnpn''.  8  Ann.  488  ;  McCoy  va.  McCoy.  26  Ann.  (J87;  Succession  of  Roh- 
ertaon,  28  Ann.  832;  Succession  of  Durkiu,  10  Ann.  66!). 

.5  The  surviving  husband  or  wife  entitled  to  the  marital  portion  'ia  bound  to  include  in 
this  portion  what  has  been  left  to  him  as  a  legacy  by  the  buhhand  or  wife  who  died  tin»t  ' 
<J.  C.  2382;  Melan<;on's  Widow  vs.  His  Execntora  et  al.,  6  L.  Ill ;  Succession  of  Denuien, 
10  Ann.  67d. 

Cu  ••  Until  the  suoceaaion  is  liquidated,  it  is  impoaaible  t«)  ascertain  whether  the  wife  died 
rich,  and  unless  she  did  and  the  husband  is  shown  to  be  in  necessitous  circuni8tanoei» 
the  marital  portion  ia  not  due."  Vaaseur  vs.  Dupit^  8  Ann  48^ ;  Dnriaux  vs.  X>oiron. 
ft  Rob.  103;  Melan(;on's  Widow  vs.  His  Execntora,  6  La.  110;  Ilarrall  vs.  Harrall,  17 
La.  376, 

T,  J,  Semmes  <&  Legetidre,  J.  (K  Niicon,  Jr.,  L.  L.  Lrrif,  jiiid  J,  (f,  A. 
?'€llow8,  on  the  same  side. 


The  opinion  of  the  Court  was  delivered  l>y 

Poch6,  J.  This  controversy  involves  the  right  of  J.  B.  Piffet,  hus- 
band of  the  deceased,  to  claim  the  marital  portion  ont  of  her  succession, 
and  the  right  of  his  heirs  at  law  to  set  up  their  claim  thereto  as  an 
inheritance  from  him. 

The  affirmative  of  both  those  propositions  was  maintained  by  the 
district  court,  and  the  present  appeal  is  prosecuted  by  the  executor 
and  by  legatees  under  the  will  of  the  deceased. 

The  claim  is  predicated  on  the  provisions  of  Article  ilSS2  of  the  Civil 
(Jode,  which  reads  as  follows: 

**  When  the  wife  has  not  brought  any  dowry,  or  when  what  she  Un» 
brought  as  a  dowry  is  inconsiderable  with  respect  to  the  condition  of 
the  husband,  if  either  the  husband  or  the  wife  die  rioh,  leaving  {\w  sur- 
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vivor  in  iiecessitouB  oironiiiRtancpa,  the  latter  has  a  right  to  take  out  of 
the  succession  of  tiie  deceased  wliat  i«  called  the  marital  portion;  that 
is,  the  fourtli  of  the  siiccession  in  full  property,  if  there  be  no  children, 
and  the  same  portion,  in  usufruct  only,  when  there  are  but  three  or  a 
smaller  number  of  children;  and  if  tlieie  be  more  than  three  children, 
the  surviving,  whether  husband  or  wife,  shall  receive  only  a  child's 
share  in  usufruct,  and  he  is  bound  to  include  in  this  portion  what  has 
been  left  to  him  as  a  legacy  by  the  husband  or  wife  who  died  first." 

Mrs.  Charlotte  Piftet  died  on  January  17,  1884,  and  her  will  was 
adniitt<Ml  to  probate  on  the  twenty-first  of  the  same  month.  She  left 
no  issue,  and  her  will  contained  numerous  bequests  intended  as  a  full 
disposition  of  her  estate,  which  was  inventoried  at  $417,027.87. 

In  her  will  she  bequeathed  to  her  husband  a  certain  stock  of  goods 
valued  in  the  inventory  at  $5,.'^89.()9,  and  the  usufruct,  during  his  life- 
time, of  two  pieces  of  immovable  property,  producing  together  a  rental 
averaging  $250  a  month ;  and  she  released  and  discharged  her  said 
husband  from  all  indebtedness  which  he  owed  her,  which  indebttulness 
was  appraised  in  the  inventory  at  the  sum  of  S<>5,382.;^7. 

The  record  shows  that  the  two  spouses  were  separate  in  pr<»perty  by 
nmrriage  contract. 

Some  time  after  judicially  claiming  the  marital  portion,  J.  H.  Piffet, 
the  surviving  husband,  died,  and  his  sole  heirs,  Adolph  Piffet,  his  son, 
and  J.  B.  Piffet,  Jr.,  his  grandson,  renewed  it,  and  they  are  appellees 
before  us  in  this  litigation. 

The  district  judge  found  all  the  facts  required  by  law  to  entitle  the 
surviving  husband  to  claim  the  Miarital  portion  as  well  as  his  heirs  to 
claim  under  him,  and  in  his  judgment,  he  directed  that  the  amount  of 
indebtedness  from  Piftet  to  his  wife  be  deducted  from  the  active 
mass  of  the  succession,  find  that  one-fourth  of  the  remainder  after  de- 
ducting the  debts,  (which  are  insignificant)  be  set  apart  as  the  marital 
portion,  subject  to  deduction  therefrom  of  the  value  of  the  stock  of 
goods  bequeathed  to  the  husband  as  above  stated,  and  of  the  amount 
received  by  him  under  his  usufruct  of  the  two  pieces  of  immovable 
property,  as  stipulated  in  I  he  will. 

After  a  thorough  consideiation  of  the  case  we  have  readied  the  con- 
clusion that  the  judgment  of  the  district  court  is  correct  In  every  par- 
ticular, and  we  shall  therefore  affirm  it. 

Tinder  our  understanding  of  the  pleadings,  tlie  issues  presented  in 
volve  a  discussion  of  the  following  points: 

1.  Was  this  deman<l  premature  ? 

2.  Was  J.  B.  PiffVt  entitled  to  the  marital  portion  1 
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3.  Having  died  before  he  realized  it,  did  he  transmit  his  right  to  his 
heirs  at  law  ? 

4.  Is  the  testamentary  disposition  of  Mrs.  Charlotte  Piftet,  touching 
lier  hasband^s  indebtedness  to  her,  a  legacy  within  the  meaning  of  Art- 
icle 3382  of  the  Civil  Code,  and  should  the  amount  thereof  be  as  snch 
deducted  from  the  marital  portion  ? 

I. 

The  contention  that  the  demand  for  the  marital  portion  is  premature 
is  answered  by  the  record  itself,  which  shows  that  it  came  up  by  way 
of  opposition  to  the  final  account  of  administration  presented  by  the 
executor,  who  proposed  therein  to  wind  up  the  succession,  and  to  dis- 
tribute the  whole  estate  under  the  terms  of  the  will,  without  recogniz- 
ing the  right  of  the  surviving  husband  to  the  marital  portion. 

It  also  appears  from  the  record  that  by  far  the  greater  portion  of 
legacies  under  particular  titles  had  been  delivered,  that  the  remaining 
property  of  the  succession  had  been  sold,  and  that  the  executor  had  in 
hand  cash  funds  exceeding  one-fourth  of  the  entire  amount  of  the  suc- 
cession, after  deduction  of  the  husband's  indebtedness  which  had  been 
extinguished  by  the  testatrix. 

If  at  that  juncture,  which  to  our  minds  was  the  most  propitious 
for  action  on  the  part  of  the  surviving  husband,  his  demand  can  be 
deemed  premature,  it  would  be  difficult  to  conceive  at  what  period  the 
same  objection  could  not  be  successfully  urged. 

It  is  true,  as  suggested  by  appellant's  counsel,  that  when  the  judg- 
ment was  rendered  below,  the  condition  of  affairs  was  not  such  as  to 
allow  the  court  to  fix  in  figures  the  precise  amount  of  the  marital  por- 
tion, but  this  is  owing  to  a  circumstance  which  cannot  affect  the  legal 
status  of  Piffet's  demand,  as  it  is  due  to  au  incident,  which  occurred 
after  the  institution  of  his  judicial  demand,  in  the  shape  of  a  suit  by  a 
party  setting  up  ownership  to  a  piece  of  valuable  immovable  property 
which  formed  part  of  the  succession  of  the  deceased. 

But  for  that  unforeseen  complication,  the  succession  was  practically 
liquidated,  sufficiently  to  allow  the  court  to  precisely  determine  the 
amount  of  the  marital  portion. 

Such  was  n^t  the  condition  of  the  cases  presented  in  the  authorities 
on  which  appellants  place  their  reliance  on  this  point.  Harrell  vs. 
Harrell,  17  La. 376 ;  Durieux  vs.  Doiron,  9 Rob.  101  j  Yasseur  vs.  Dupr^, 
8  Ann.  488. 

The  rule  adopted  in  those  cases  is  that  the  succession  must  have 
reached  a  point  in  its  settlement  at  which  it  may  be  shown  that  the 
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deceased  died  rich,  and  that  the  gnrvivor  is  in  necessitous  circum- 
stances.   Those  two  essential  facts  are  glaring  in  this  record. 

II. 

And  they  are  the  two  questions  wliich  properly  come  up  under  the 
second  point  of  the  discussion. 

In  this  connection  the  record  shows  to  our  entire  satisfaction  that 
Mrs.  Charlotte  Piffet  left  an  estate  appraised  at  a  sum  exceeding  four 
hundred  thousand  dollars,  all  her  separate  property  without  dehts^  that 
she  had  brought  no  dowry,  and  that  she  left  no  descendants,  leaving  a 
will  by  which  she  disposed  of  ^11  her  property ;  that  at  the  time  of  her 
death  her  surviving  husband,  who  had  met  with  great  disasters  in  his 
business,  had  no  property  or  other  resources  from  which  he  could 
derive  any  income,  and  that  he  was  over  eighty  years  of  age. 

Under  such  a  showing,  we  feel  no  hesitation  in  concluding  that  she 
died  rich,  that  he  was  left  in  necessitous  circumstances,  and  that  his 
case  combined  all  the  circumstances  required  by  the  article  6f  the 
(>ode  to  entitte  him  to  the  marital  portion. 

But  the  i)ivotal  contest  on  this  i>oint  is  found  in  the  argument  of  ap- 
pellants' counsel,  that  with  the  legacies  left  him  by  the  deceased,  the 
surviving  husband  had  an  income  sufficient  for  his  maintenance,  even 
becoming  the  condition  and  style  of  life  which  he  had  led  during  the 
marriage. 

Their  contention  seems  to  be  that  the  condition  of  the  surviving 
spouse,  in  a  contest  for  the  marital  portion,  must  be  tested  under  the 
effect  of  his  or  her  circumstances,  created  by  the  testamentary  disposi- 
tions in  his  or  her  favor,  contained  in  the  will  of  the  deceased. 

The  proposition  might  be  maintained  in  a  case  where  the  deceased 
had  bequeathed  to  the  survivor  an  amount  equal  to  one-fourth  of  the 
whole  succession,  as  in  such  a  case  the  marital  portion  added  to  the 
legacies,  would  vest  one-half  of  the  succession  in  the  survivor,  to  the 
detriment  either  of  the  collateral  heirs  or  of  the  legatees  of  the  de- 
ceased. 

The  proposition  is  therefore  relatively,  but  not  absolutely  correct ; 
and  it  manifestly  has  no  application  to  this  case  in  which  the  amount 
of  the  legacies  to  the  survivor  is  avowedly  insignificant  when  com- 
pared to  one- fourth  of  the  amount  of  the  succession. 

When  levelled  at  the  position  of  appellees  in  this  case,  the  argument 
is  answered  by  the  very  text  of  the  article. 

It  provides  in  unqualified  terms  that  the  surviving  spouse,  who  is  in 
other  respects  entitled  to  th<;  marital  portion,  **is  bound  to  include  in 
8fi 
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tliiB  portioD  what  has  been  left  to  him  as  a  legacy  by  the  hasband  or 

wife,  wlio  died  first/'    The  article  does  not  contemplate  any  exception 

based  upon  the  value  or  amount  of  the  legacy  when  compared  to  the 

value  of  the  marital  portion,  as  a  condition  to  claim  the  marital  portion, 

and  its  proper  construction  does  not  bear  an   interpretation  which 

would  defeat  the  claim  for  the  marital  portion,  by  the  consideration 

that,  with  what  was  left  as  a  legacy  to  the  survivor,  he  could  derive  an 

income  sufficient  to  maintain  him  in  the  rank  or  condition  which  he 

enjoyed  during  the  marriage. 

Thus  in  a  case  in  which  the  marital  portion  might  amount  to  $100,000, 

a  legacy  to  the  survivor  equal  to  the  sum  of  $50,000,  would  not  bar 

him  from  claiming  the  marital  portion  in  a  case  in  which  it  would  bo 

one-fourth  of  the  succession.    The  practical  meaning  of  the  text  would 

require  him  to  include  the  legacy  in  making  up  the  portion,  hence  he 

would  take  $50,000  under  the  will,  and  $50,000  under  the  effect  of  the 

law. 
As  this  law  finds  its  source  in  a  noble  quality  of  the  human  heart, 

and  its  sanction  in  a  laudable  desire  to  provide  a  suitable  position  for 
the  surviving  spouse  of  a  rich  consort,  so  as  not  to  throw  on  the  cold 
charities  of  the  world  a  person  who  had  hitherto  held  a  high  rank,  and 
had  enjoyed  the  advantages  of  wealth,  the  pnnciple  which  it  embodies 
has  always  met  with  a  liberal  construction  by  the  courts  of  all  the  sys- 
tems of  laws  which  have  enacted  a  similar  provision. 

Such  were  the  characteristic  features  of  the  decisions  rendered  by 
the  tribunals  of  that  part  of  France  which  followed  the  RomaXt  law 
previous  to  the  adoption  of  the  Code. 

Several  interesting  cases,  too  long  to  be  recited  in  this  opinion,  are 
reported  by  Merlin  in  his  ^'  Repertoire  de  Jurisprudence,  Verto  Qnarte 
de  conjoint  pauvre." 

The  same  spirit  prevails  throughout  our  own  jurisprudence.  In  one 
of  the  earliest  caises,  Melan^on's  Widow  vs.  His  Executor,  6  La.  105, 
this  Court  was  called  to  deal  with  the  two  questions,  namely :  the  right 
of  the  survivor  to  the  marital  portion,  and  the  effect  of  a  legacy  in  her 
favor  on  her  alleged  necessitous  circumstances.  The  net  assets  of  the 
succession  amounted  to  $5000,  the  value  of  the  legacy  to  the  wife  was 
$1000 — and  the  court  granted  the  marital  portion  subject  to  the  deduc- 
tion of  the  legacy.  This  is  precisely  the  rule  which  the  district  judge 
followed  in  the  instant  case,  and  which  we  propose  to  enforce. 

In  the  case  of  the  Succession  of  Fortier,  the  surviving  husband  was 
allowed  the  marital  portion  of  a  succession  amounting  to  $26,000, 
although  he  owned  property  valued  at  $1100.    3  Ann.  p.  104. 


NEW  ORLEANS,  MAY,  1887.  563 


Soccemlon  of  Piffet. 


It  is  very  elear  to  our  minds  that  if  the  law-maker  had  intended  the 
consideration  of  the  amount  of  the  legacy  left  to  the  surviving,  by  the 
deceased,  spouse,  as  a  condition  of  his  title  to  the  marital  portion,  he 
would  certainly  not  have  provided  that  the  value  of  the  legacy  could 
have  had  no  other  effect  but  to  decrease  pro  ianto  the  amount  to  be  re- 
ceived as  the  marital  portion. 

We  therefore  hold  that  the  legacies  left  by  Mrs.  Piffet  to  her  hus- 
band did  not  affect  the  condition  of  the  necessitous  circumstances  in 
which  he  was  left  at  the  time  of  her  death,  so  as  to  debar  him  of  his 
marital  portion  out  of  her  succession. 

III. 

But,  it  is  argued,  as  J.  B.  Piffet  died  before  judgment  was  rendered 
on  his  judicial  demand  for  the  maritil  portion,  the  right  which  he  was 
seeking  to  enforce  and  which  was  personal  to  himself  has  perished 
with  him,  and  therefore  his  heirs  cannot  be  heard  to  claim  any  benefit 
to  themselves  thereunder. 

It  is  argued  that  the  provision  of  the  article  simply  contemplates  a 
bounty,  and  that  with  the  death  of  the  beneficiary,  the  reason  of  the 
law  ceasing,  the  h\\\  itself  becomes  a  dead  letter. 

We  must  fust  inquire  into  the  real  nature  of  the  right  conferred  in 
the  text  itself.  Wcj  (here  find  the  following  language:  "The  latter 
(the  survivni )  has  a  right  to  take  out  of  tlie  succession  of  the  deceased 
what  is  cftlU'd  aft  the  marital  portion,  that  is,  the  fourth  of  the  succes- 
sion in  full  propcriij,  if  there  be  no  children."  *  *  Does  language, 
as  plain  and  a.s  nnatubigiious,  bear  any  other  construction  but  that 
which  the  word.s  used  inipf>rt  in  their  ordinary  signification?  Can  the 
language  of  the  article  bo  made  to  mean  anything  else  than  the  crea- 
tion of  a  conditional  forced  heirship  ? 

It  cannot  be  made  to  mean  otherwise  than  that  the  surviving  spouse, 
left  in  necessitous  circumstances  at  the  death  of  his  consort  who  has 
died  rich,  is  rested  at  his  option  with  the  full  ownership  of  one-fourth 
of  the  succession  of  the  deceased,  if  there  be  no  children. 

Conceding,  as  the  appellant  contends,  that  the  controlling  object  of 
the  law-maker  was  thereby  to  provide  the  survivor  with  the  means 
bene  ethoneste  vivere,  it  appears  clear  to  our  minds  from  the  language 
used  that,  so  anxious  and  so  eager  was  he  to  place  that  boon  beyond 
the  possibility  of  a  doubt,  or  beyond  the  reach  of  discussion,  that  he 
did  not  take  the  pains  to  guard  against  the  possibility,  so  strong  in 
human  events,  of  the  death  of  the  survivor  before  lie  could  realize  the 
benefit  of  the  right  thus  conferred. 

Having  thus  vested  that  one-fourth  of  the  succession  in  the  survivor 
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ill  full  property,  the  law-maker  could  not,  without  infringing  on  the 
established  lawn  of  descent  and  inheritance,  liave  placed  any  restric- 
tions to  the  full  ownership  which  he  there  contemplated  and  actually 
created. 

A  very  material  distinction  is  made  iu  the  article  between  the  ca«e 
where  there  are  no  children  and  that  in  which  there  are  children.  In 
the  latter  case  the  marital  portion  consists  only  of  the  usufruct,  but  in 
the  former  it  vests  in  full  property.  It  is  an  axiom  in  jurisprudence 
that  when  the  law  ]ias  made  no  distinction,  court-s  can  make  none.  Is 
it  not  as  true  that  when  the  law  does  make  a  clear  distinction ,  courts 
must  in  duty  observe  it?  Our  laws  recognize  no  mode  of  abridging 
the  full  exercise  of  the  right  of  ownership  which  they  have  once  vested 
in  any  one. 

It  is  not  an  unreasonable  deduction  from  appellant's  argument  that 
if  the  right  of  Piffet  to  the  marital  portion  perished  with  him,  it  must 
then  have  been  merely  a  life-time  usufruct  j  whereas,  under  the  very 
terms  of  the  law,  it  was  a  right  of  full  property.  Does  not  that  rea- 
soning tend  to  abrogate  or  obliterate  the  clear  distinction  which  the 
aiticle  has  made  between  the  two  different  tenures  or  titles  of  use  and 
enjoyment  under  the  right  of  the  marital  portion  f 

The  uumistaken  tendency  of  our  courts  has  been  to  interpret  that 
provision  according  to  the  plain  tenns  of  the  text,  and  hence  the  riglit 
to  the  marital  portion  in  cases  where  there  are  no  children  has  been 
designated  as  an  inheritance.  Ambercrombie  vs.  Caffray,  1  N.  S.  p.  1 ; 
Dunbar  vs.  Dunbar,  5  Ann.  158;  Connor  vs.  Connor,  10  Ann.  440.    . 

We  therefore  conclude  that  the  right  of  J.  H.  Piffet  to  the  marital 

portion,  which  he  had  judicially  demanded,  and  which  he  was  press^ 

ing  when  he  was  stricken  by  death,  has  been  transmitted  to  his  heirs 

at  law. 

IV. 

(Conceding  for  the  sake  of  argument  that  Piffet,  and  through  him  his 
heirs,  have  established  their  rights  to  the  fourth  of  the  succession, 
subject  to  the  deduction  of  the  legacy,  appellants  contend  chat  the 
amount  of  Piffet's  indebtedness  to  his  wife,  inventoried  as  above 
stated,  at  $<)5, 362.37,  and  from  which  he  was  released  in  the  will, 
should  be  included  as  a  legacy  and  as  si  ch  deducted  from  the  marital 
portion. 

Without  undertaking  to  decide  absolutely  that  such  a  testamentary 
disposition  is  not  a  legacy,  which  we  think  is  the  correct  view,  we 
hold  that  under  the  letter,  as  well  as  the  spirit,  of  the  Article  2882, 
such  a  release  is  not  a  legacy,  the  amount  of  which  is  to  be  deducted 
from  the  marital  portion. 
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Under  the  interpretation  advanced  by  appellants,  circuinetauces  of 
easy  conception  could  in  many  cases  entirely  defeat  tlie  very  object 
proposed  by  the  enactment. 

Such  a  circumstance  is  very  nearly  illustrated  in  this  case.  Under 
the  judgment  rendered  below  the  amount  of  the  marital  fourth  would 
he  $87,911.38,  and  by  subjecting  it  to  deductions  of  the  real  legacy 
and  of  the  indebtedness  treated  as  a  legacy,  it  would  be  reduced  to 
1^9,939.32,  and  it  might  be  reduced  to  naught  if  it  should  happen  that 
the  indebtedness  of  the  survivor  was  equal  in  amount  to  the  fourth  of 
the  succession. 

And  thus  the  object  of  the  law-maker  in  his  attempt  to  place  the 
survivor  of  a  rich  consort  beyond  the  pangs  of  poverty  and  actual 
want  would  be  entirely  frustrated. 

A  legacy  is  defined  to  be  "  a  bequest  or  gift  of  goods  or  chattels  by 
testament:^'  it  has  also  been  extended  to  include  real  estates.     '^ Bon- 

To  every  mind  it  carries  the  idea  of  a  real  affirmative  advantage 
derived  through  the  will  or  testament  of  a  deceased  person,  and  not 
the  negative  relief  of  being  discharged  from  an  obligation. 

Speaking  of  the  nature  of  the  remission  of  a  debt,  Marcade  says 
distinctly  that  it  is  not  a  donation,  because  it  transmits  no  right,  but 
merely  destroys  a  right  in  renouncing  it.   Marcade,  vol,  4,  p.  598,  ^  787. 

Coin-Delisle  in  his  commentaries  on  donations  and  testaments  iiolds 
the  same  doctrine.  He  says :  **  La  remise  de  la  dette,  m^me  faite  un- 
iquement  pour  obliger  le  debiteur,  pent  etre  un  aete  de  bienfaisance, 
roais  ce  n'est  pas  en  soi  une  donation,  a  moins  que  ce  ne  soit  un  ))rof1t 
d^un  successible  qui  doit  rapporter  a  la  snecession  de  son  auteur  tout 
ce  qu'il  en  a  reyu  directement  ou  indirectement."    P.  273,  par.  14. 

As  the  concluding  words  of  the  paragraph  evidently  refer  to  colla- 
tions they  suggest  to  our  minds  an  analogy  between  the  rights  of  an 
heir  to  be  exempt  from  collating  a  remitted  indebtedness  which  he 
owed  to  the  ancestor,  and  that  of  the  surviving  spouse  to  deduct  from 
the  marital  portion  the  amount  of  his  indebtedness  remitted  in  the  will. 

In  the  case  of  Austin  vs.  Palmer,  7  N.  S.  20,  the  court  dealt  with  a 
case  in  which  the  ancestor  had  gratuitously  remitted  a  debt  due  to  him 
by  one  of  his  children,  and  the  court  held  the  release  good  for  the  por- 
tion of  the  estate  which  the  law  leaves  at  the  disposal  of  a  pawnt. 

It  follows  from  that  principle  that  if  tlie  creditor  had  not  been  held 
to* the  legally  disposable  portion,  and  had  been  as  free  in  the  disposi_ 
tion  of  his  property  as  was  the  case  with  Mrs.  Piffet,  the  release  would 
'  have  been  held  as  complete  and  unconditional. 
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Such  IS  the  roniission  \\\\h  \Tliicli  we  are  uow  coneemed,  and  hew* 
we  hold  that  the  indebtedness  thus  leleased  or  discharged,  fonns  &• 
part  of  the  legacy  within  the  meaning  aud  intent  of  the  proTision  of 
Article  2382. 

In  conclusion  we  note  an  argument  made  by  appellants,  grounded  oi 
the  provisions  contained  in  the  marriage  contract  between  PifTet  isi 
his  wife. 

It  is  contended  that,  by  the  stipulation  of  an  entire  separatioii  rf 
property,  the  spouses  were  mutually  debarred  of  the  right  of  claimiif 
the  marital  portion.  In  view  of  the  exceptional  character  of  the  Icgii- 
lation  contained  in  the  article  of  the  Code,  and  of  the  sweeping  pro- 
visions therein  contained,  manifestly  intended  to  carry  oat  a  spedil 
object,  we  have  not  considered  the  argument  ns  seiioui*,  especially  ■ 
to  sustain  it  appellants  were  almost  driven  to  the  necissity  of  deoying 
that  Mr.  and  Mrs.  Piffet  were  husband  and  wife  nt  all. 

But  the  argument,  even  when  strained  to  that  extent,  is  fully  met  b;^ 
the  decision  of  this  Court  in  the  case  of  Gee  vs.  Thompson,  11  Alio* 
657,  in  which  the  wife,  although  living  separate  from  her  hosliaBi 
under  a  decree  of  separation  from  bed  and  boaid,  was  allowed  tfc« 
marital  portion. 

Judgment  afGirmed. 


No.  9826. 
Woodward  vs.  The  American  Exposition  Rjjlvix 
Company. — Henrt  Weston,  Intervenor. 

A  railroad  coDStmcted  on  aoU  not  belonglDg  to  the  ownor  of,  or  to  the  ooTpontSee  vM 

baUt  the  road,  is  movable  property  and  as  such  liable  to  the  law 'regulating  pkdgM« 

movables. 
The  pledgee  of  a  railroad  may  take  legal  possession,  as  reqoired  by  the  lair  on  pM^ 

throQgh  a  third  person  chosen  by  him  and  the  pledgor. 
A  party  who  is  bonod  as  endorser  with  others  for  the  payment  of  a  note,  aeenred  by 

is  lefl:ally  subrogated  to  all  the  rights  of  the  pledgee  by  the  payment  of  the  nots, 
A  party  whose  materials,  sold  to  another,  were  need  in  the  constmotion  of  a  vMk,  hail* 

privilege  on  snch  work,  because  his  materials  were  not  sold  to  the  owner  or  UssfBt 

or  his  sub -contractor. 

A    PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Oiieaiu. 
a\.    Biglitor,  J. 

E.  M.  Hudson,  W,  F.  &  D.  C.  MelUm  and  J.  P.  Homor  for  Plaifitit 
and  Appellee : 
A  railroad  constructed  on  the  soil  of  another  Is  movable  personal,  property ;  aed  apls'P 

thereof  is  governed  by  the  law  regulating  the  pledging  of  movables.    3  R.  p.  V9t\  C^ , 

arts.  3140.  3153. 
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The  TeiKtor  of  movablM  ban  a  special  privilege  on  the  same  superior  to  that  of  any  creditor. 

except  the  leaaor.    C.  C.  art.  3217,  Xo.  7 ;  arts.  3237,  3363. 
Subrogation  takes  place  by  operation  of  law,  "of  rfi^bt,"  "for  the  benefit  of  bim,  who  being 

bound  with  others,  for  the  payment  of  the  debt,  bad  an  interest  in  discbarging  it."    C. 

C.  art.  3349,  No.  3. 
A  privilege  in  favor  of  a  famishor  of  material  for  tbe  constmotion  of  buildings  or  other 

works,  exists  on  the  same  only  when  the  materials  have  been  sold  by  the  furnisher  to 

Uie  owner  of  the  work,  a  third  person  employed  by  him,  his  agent  or  sub-contractor, 

C.  C    arts.  3S49,  No.  3.  and  32^2. 

Branghnj  Buckj  Dinkehpiel  cfe  ffart  for  InterveDor  and  Appellant: 

Those  who  have  supplied  the  owner,  or  other  persons  employed  by  the  owner,  or  the  agent 
of  the  owner,  with  materials  of  any  kind  for  the  construction  of  an  edifice  or  other  work 
are  entitled  to  a  privilege  thereon.    C.  C.  3249. 

The  general  issue  is  waived  by  a  pica  of  novation.    Hennen's  Digest  p.  1141. 

A  conventional  subrogation  most  be  made  at  the  time  of  payment.  15  Ann.  400 ;  S4  Ann.  471. 

A  contract  of  mandate  may  be  tacit  as  well  as  express,  and  may  be  gathered  from  circum- 
stanoea  as  well  as  from  declarations.    8  Kobiuson  330 ;  14  Ann.  303 ;  23  Ann.  496, 


Tha  opinion  of  the  Court  was  delivered  by 

PocH^:,  J.  This  case  presents  a  contest  between  plaintiff  and  in- 
tervenor,  both  creditors  of  defendant  company,  for  preference  of  pay- 
ment ont  of  the  proceeds  of  portions  of  the  railroad  property. 

Plaintiff  is  the  holder  of  a  note  representing  the  balance  of  the  pur- 
chase price  of  the  rails  and  other  iron  appurtenances  used  in  the  con- 
struction of  the  road,  which  connected  Canal  street,  in  this  city,  with 
the  grounds  of  the  American  Exposition. 

The  note,  which  had  been  executed  by  the  defendant  corporation  in 
favor  of  the  vendor  of  the  materials  referred  to,  had  been  endorsed  by 
plaintiff  and  by  other  persons,  and  had  been  secured  by  an  act  of  pledge, 
under  which  the  railroad  and  all  its  appurtenances  had  been  placed  in 
the  possession  of  a  third  party  by  mutual  consent  of  the  contracting 
parties.  After  maturity  of  the  note  it  was  paid  by  plaintiff,  who  thus 
acquired  the  ownership  and  possession  thereof.  In  his  suit  he  claimed 
to  liave  been  subrogated,  by  payment  as  endorser,  to  all  the  rights  of 
the  original  holder  of  the  note,  including  tbe  vendor's  pi-ivilege  on  the 
materials  sold  by  the  latter,  and  the  right  of  pledge  over  the  entire  prop- 
erty, against  which  he  sued  out  a  writ  of  sequestration. 

Intervenor  claims  a  privilege  on  that  portion  of  the  road  fn  the  con- 
struction of  which,  lumber,  which  he  had  sold,  was  used,  such  ns 
bridges,  cross-ties,  etc.,  and  ho  resists  plaintiff's  right  of  pledge  on 
tlist  part  of  the  work.  He  prosecutes  this  appeal  from  a  judgment  in 
favor  of  plaintiff. 

The  vendor's  and  furnisher's  privilege  claimed  by  intervenor,  is  re- 
sisted on  the  ground  that  his  lumber  was  not  sold  to  the  defendant 
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Such  IS  the  rcnnssiou  wUh  xrhich  wc  «nre  dow  concerned,  and  hence 
we  hold  that  tlie  indebtedness  thus  leleased  or  discharged,  forms  no 
part  of  the  legacy  within  the  meaning  and  intent  of  the  provision  of 
Article  2382. 

In  conclusion  we  note  an  argument  made  by  appellants,  grounded  od 
the  provisions  coutuined  in  the  marriage  contract  between  Piffet  and 
his  wife. 

It  is  contended  that,  by  the  stipulation  of  an  entire  separation  of 
property,  the  spouses  were  mutually  debaiTed  of  the  right  of  claiming 
the  marital  portion.  In  view  of  the  exceptional  character  of  the  legis- 
lation contained  in  the  article  of  the  Code,  and  of  the  sweeping  pro- 
visions therein  contained,  manifestly  intended  to  carry  out  a  special 
object,  we  have  not  considered  the  argument  as  seiioun,  especially  as 
to  sustain  it  appellants  were  almost  driven  to  the  necessity  of  denying 
that  Mr.  and  Mrs.  Piffet  were  husband  and  wife  at  ail. 

But  the  argument,  even  when  strained  to  that  extent,  is  fully  met  by 
the  decision  of  this  Court  in  the  case  of  Gee  vs.  Thompson,  11  Ann. 
657,  in  which  the  wife,  although  living  separate  from  her  husband 
under  a  decree  of  separation  from  bed  and  boaid,  was  allowed  the 
marital  portion. 

Judgment  affirmed. 


No.  9826. 

Thomas  J.  Woodward  vs.  The  American  Exposition  Railwat 
Company.— Henry  Weston,  Intervenou. 

A  railroad  constructed  on  soil  not  belonginf^  to  the  ownor  of,  or  to  the  corporation  which 

bnilt  the  road,  is  movable  property  and  as  auch  liable  to  the  law'regulatins  pledgee  oa 

movables. 
The  pledgee  of  a  railroad  may  take  legal  possession,  as  reqaired  by  the  law  on  pledgee 

through  a  third  person  chosen  by  him  and  the  pledgor. 
A  party  who  is  bound  as  endorser  with  others  for  the  payment  of  a  note,  secored  by  pledge, 

is  legally  subrogated  to  all  the  rights  of  the  pledgee  by  the  payment  of  the  note. 
A  party  whose  materials,  sold  to  another,  were  used  in  the  construction  of  a  woik,  haa  no 

privilege  on  such  work,  because  his  materials  wei'e  not  sold  to  the  owner  or  his  agent, 

or  his  sub -contractor. 

A    PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
jljL    BUjlitor,  J. 

E,  M.  Hudson,  W.  F.  dt  D.  C.  Mellen  and  J.  P.  Hornor  for  Plaintiff 
and  Appellee : 
A  railroad  constructed  on  the  soil  of  another  Is  movable  personal,  property :  and  m  pledge 

thereof  is  governed  by  the  law  regulating  the  pledging  of  movables.    3  R.  p.  IGC ;  C.  C« 

arts.  3140.  31»l. 
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The  ve&dor  of  movablea  has  a  apeciai  piiTilege  on  the  same  superior  to  that  of  any  creditor. 

except  the  leaser.    C.  C.  art.  3217,  No.  7 ;  arts.  3227,  3363. 
Subrogation  takes  place  by  operation  of  law,  "of  ricbt,"  "for  the  benefit  of  him,  who  being 

bound  with  others,  for  the  payment  of  the  debt,  had  an  interest  in  discharging  it."    C. 

C.  art.  3349,  No.  3. 
▲  privilege  in  favor  of  a  famishor  of  material  for  the  constmotioc  of  baildings  or  other 

works,  exists  on  the  same  only  when  the  materials  have  been  sold  by  the  famisher  to 

Uie  owner  of  the  work,  a  third  person  emploj-ed  by  him,  his  agent  or  sab-contractor, 

C.  C   arts.  3S49,  No.  3.  and  33?2. 

Braughn,  Buckj  Dinkehpiel  d  Hart  for  InterTenor  and  Appellant : 
Those  who  have  supplied  the  owner,  or  other  persons  employed  by  the  owner,  or  the  agent 

of  the  owner,  with  materials  of  any  kind  for  the  constmction  of  an  edifice  or  other  work 

are  entitled  to  a  privilege  thereon.    C.  C.  3249. 
The  general  issao  is  waived  by  a  pica  of  novation.    Henuen*s  Digest  p.  1141. 
A  conventional  sabrogation  must  be  made  at  the  time  of  payment.  13  Ann.  400 ;  34  Ann.  471 . 
A  contract  of  mandate  may  be  tacit  as  well  as  express,  and  may  be  gathered  from  circom- 

stanoes  as  well  as  from  declarations.    8  Bobinson  330 ;  14  Ann.  303 ;  S3  Ann.  496, 


Tlia  opinion  of  tlie  Court  was  delivered  bj 

PocHl^,  J.  This  case  presents  a  contest  between  plaintiff  and  in  - 
tervenor,  both  creditors  of  defendant  company,  for  preference  of  pay- 
ment out  of  tbe  proceeds  of  portions  of  the  railroad  property. 

Plaintiff  is  tbe  bolder  of  a  note  representing  tbe  balance  of  tbe  pur- 
chase price  of  tbe  rails  and  other  iron  appurtenances  used  in  tbe  con- 
struction of  tbe  road,  which  connected  Canal  street,  in  this  city,  with 
tbe  grounds  of  tbe  American  Exposition. 

The  note,  which  had  been  executed  by  tbe  defendant  corporation  in 
favor  of  tbe  vendor  of  tbe  materials  referred  to,  bad  been  endorsed  by 
plaintiff  and  by  other  persons,  and  had  been  secured  by  an  act  of  p]<'dge, 
under  which  tbe  railroad  and  all  its  appurtenances  had  been  placed  in 
the  XK>8session  of  a  third  party  by  motnal  consent  of  the  contracting 
parties.  After  maturity  of  the  note  it  was  paid  by  plaintiff,  who  thus 
acquired  the  ownership  and  possession  thereof.  In  his  suit  he  claimed 
to  have  been  subrogated,  by  payment  as  endorser,  to  all  the  rights  of 
the  original  bolder  of  tbe  note,  including  the  vendor's  privilege  on  the 
materials  sold  by  the  latter,  and  tbe  right  of  pledge  over  the  entire  prop- 
erty,  against  which  be  sued  out  a  writ  of  sequestration. 

Intervenor  claims  a  privilege  on  that  portion  of  the  road  fn  the  con- 
struction of  which,  lumber,  which  he  had  sold,  was  used,  such  ns 
bridges,  cross-ties,  etc.,  and  ho  resists  plaintiff's  right  of  pledge  on 
that  part  of  the  work.  He  prosecutes  this  appeal  from  a  judgment  in 
favor  of  plaintiff. 

Tbe  vendor's  and  furnisher's  privilege  claimed  by  intervenor,  is  re- 
sisted on  tbe  ground  that  his  lumber  was  not  sold  to  the  defendant 
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corporation,  or  to  aiiotlier  person  employed  by  the  company,  or  by  its 
agent  or  sub-contractor  J  but  it  is  alleged  that  the  lumber  was  pur- 
chased from  intervenor  by  *^Cumming6  &  West,"  a  firm  who  had  ac- 
quired certaiu  privileges  on  the  Exposition  grounds,  by  which  fii-m  it 
had  been  sold  to  the  Exposition,  and  in  turn  sold  by  the  latter  corpor- 
ation to  the  defendant,  by  which  it  was  used  in  the  construction  of  the 
road. 

The  pivotal  question  involved  in  intervenor's  contested  privilege 
hinges  upon  the  fact  of  who  was  the  purchaser  of  his  lumber,  in  the 
direct  sale  made  by  him. 

If  it  was  purchased  by  the  defendant  or  by  a  person  employed  by  it, 
or  by  its  agent  or  sub-contractor,  his  privilege  must  be  enforced.  C. 
C.  art.  3249,  sec.  3; 

But  if  the  lumber  was  purchased  by  **  Cummings  &  West, "  and 
from  them  through  the  Exposition  it  reached  the  defendant,  the  case 
is  against  him. 

The  notes  which  he  holds  as  representing  the  purchase  price  of  the 
lumber  was  executed  by  the  Exposition  management,  and  made  pay- 
able t^  the  order  of  "Cummings  &  West." 

That  circumstance  is  conclusive  proof  that  the  lumber  was  not  sold 
directly  to  the  railway  company  ;  and  it  is  prima  facie  evidence  that 
the  lumber  had  been  sold  by  "Cummings  &  West"  to  the  Exposition- 

That  presumption  is  strenuously  resisted  by  intervenor,  who  con- 
tends that  "Cummings  &  West"  were  merely  intermediaries  between 
the  Exposition  and  himself  in  the  negotiations  which  led  to  the  con- 
tract of  sale. 

On  this  point  the  voluminous  testimony  in  the  record  is  decidedly 
conflicting,  and  fortunately  the  necessities  of  this  case  do  not  abso- 
lutely require  a  final  adjudication  thereof. 

In  the  face  of  the  overwhelming  evidence  showing  that  the  lumber 
was  once  purchased  and  owned  by  the  Exposition,  by  purchase,  either 
from  "Cummings  &  West"  or  from  himself  directly,  intervenor 
abandons  on  appeal  the  contention  that  he  had  dealt  in  the  premises 
directly  with  the  railway  company,  but  he  relies  on  the  theory  that  in 
their  purchase  of  the  lumber  from  him,  the  officers  of  the  Exposition 
were  in  fact  the  agents  of  the  defendant  corporation. 

From  our  reading  of  the  record  we  find  that  at  the  date  of  the  purchase 
and  delivery  of  the  lumber  in  question,  the  railway  company  had  not 
yet  been  created  or  organized,  and  that  the  officers  then  contemplated 
the  construction  of  the  raihoad  at  the  cost,  and  for  the  use  and  benefit 
of  the  Exposition. 
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But  the  plan  whs  stibBequently  abandoned  and  a  new  and  distinct 
corporation  was  organized,  known  as  the  American  Exposition  Raiiwaj'  • 
Company,  by  which  the  road  was  built  and  operated,  and  to  which  the 
Exposition  sold  the  lumber  which  it  had  acquired  for  the  purpose  of 
building  a  railroad,  and  for  which  it  obtained  valuable  consideration 
from  the  defendant  company,  purchaser. 

These  facts  are  eflfectively  destructive  of  the  pretension  of  inter* 
venor,  who  is  thus  left  without  a  vendor's  privilege,  or  the  privilege  of 
the  furnisher  of  materials  used  in  the  coustrnction  of  a  work.  As  to 
the  privilege  set  up  by  plaintift*  on  the  whole  road,  it  clearly  results 
from  the  record  and  from  the  law  applicable  to  the  case. 

As  the  railroad  was  constructed  on  the  soil  of  anotlier,  it  was  mova- 
ble property,  and  as  sucli  governed  by  the  law  regulating  pledges  on 
movables.     State  vs.  Mexican  Gulf  Railroad  Company,  3  Rob.  513. 

Under  the  t«rms  of  the  act  of  pledge,  the  creditor  was  legally  put 
in  possession  of  the  thing  given  in  pledge  to  him,  by  means  of  a  third 
person  agreed  upon  between  the  parties.  C.  C  3152,  3162;  Weems  vs. 
Delta  Moss  Company,  33  Ann.  973. 

As  plaintiff  was  Vwund  with  others  for  the  payment  of  the  not«,  he 
became  by  operation  of  law  subrogated  to  all  the  rights  of  the  original 
pledgee  at  the  moment  tliat  he  paid  the  note.    C.  C.  3249,  No.  3. 

In  tliis  connection,  intervenor  makes  the  point  that  plaintiff  must  be 
defeated  in  his  claims  based  on  the  act  of  pledge,  because,  in  his  answer 
to  the  petition  of  intervention,  he  rested  his  right  thereto  on  a  con- 
ventional subrogation  executed  in  his  favor  by  the  original  pledgee 
several  months  after  his  payment  of  the  note,  on  the^gronnd  that  the 
€*onventional  subrogation,  which  should  be  made  at  the  time  of  pay- 
ment, was  made  too  late  to  be  of  any  avail  to  him  in  the  premises. 

it  is  true  that  such  a  subrogation  was  made,  and  that  it  was  made 
too  late ;  it  is  also  true  that  in  his  answer  to  intervenor,  plaintiff  does 
claim  relief  thereunder,  but  this  was  simply  cumulative  pleading — and 
a«  such  not  destructive  of  the  allegation  in  his  original  petition,  wherein 
he  correctly  grounded  his  claim  to  the  pledge  by  right  of  legal  subro- 
gation, and  that  is  the  right  which  we  herein  sjiustain  in  his  favor. 

These  views  have  led  us  to  the  conclusion  that  the  district  indge  has 
done  substantial  justice  to  the  parties  in  this  litigation. 

The  judgment  appealed  from  is,  therefore,  affirmed  at  appellant's 
costs. 
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the  stock  of  goods  and  all  the  personal  property  to  the  payment  of  the 
ordinary  clainrs,  which  funds  should  have  been  applied  to  the  payment 
of  the  privileges,  and  among  the  first  to  her  own,  and  after  occupying 
for  more  than  three  years  the  dwelling  and  storehouse  belonging  to  the 
Auccession,  without  payiug  or  accounting  for  the  rents,  she  cannot  now 
be  heard  in  her  demand  upon  the  mortgage  creditors  to  yield  up  to  her 
enough  of  the  proceeds  of  the  mortgaged  property  in  their  hands  Ut 
pay  her  claim,  when  she  has  possessed  the  means,  and  could,  by  the 
proper  application  or  imputation  of  those  means,  have  satisfied  her 
privilege  without  touching  on  the  rights  of  these  creditors. 

Judgment  affirmed. 


No.  9542. 
Y EAGER  Milling  Company  vs.  Henry  T.  Lawler. 

lu  a  contract  of  sale  on  terms  of  credit,  breach  of  the  resolatory  '30Ddition  on  the  part  of 
the  buyer  does  not  arise  tiU  the  terra  of  cre<lit  has  expir(»d.  before  which  time  an  action 
to  annul  on  this  ground  will  not  lie. 

Fraud,  however,  when  established,  vitiates  the  contract  ab  imtio  and  is  not  dependent,  for 
its  assertion,  npon  the  expiration  of  the  term  of  credit. 

A  representation  of  solvency  on  the  part  of  the  buyer  is  ordinarily  implied  in  every  appli- 
cation to  purchase  isoods  on  credit;  but  it  requires  a  wilfully  false  statement  to  that  ef- 
fect, as  a  fact  and  not  as  a  mere  opinion,  to  vitiate  the  contract ;  or  else  it  must  appear 
that,  at  the  date  of  the  pnroiase,  the  buyer  contemplated  a  swindle  and  did  not  inteml 
ur  expect  to  pay  for  the  goods. 

Inihis  case  no  ftaud  is  established  such  as  to  vitiate  the  sale,  and  the  action  of  plaintilT  u> 
annul  the  sale  before  expiration  of  the  terms  of  credit  and  sequesteriuK  the  ^oods  was 
premature. 

The  seciuestration  having  been  wrongfully  issued,  defendant  was  entitled  to  actual  damages 
which  are  assessed  according  to  the  iieculiar  circumstances  of  the  case. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
71w«of,  J. 

Singleton,  Browne  <&  Choate  for  Plaintiff  and  Appellee. 

J.  ().  Nixon,  Jr.,  for  Defeudant  and  Appellant. 

Henry  Denvi,  J.  Pitot  and  Henry  C.  Miller  for  Intervenors  and  Ap- 
pellecH. 

The  opinion  of  the  Court  was  delivered  by 

Fbnner,  J.  Plaintiff  had  sold  to  defendant  a  large  quantity  of  flour 
on  credit,  evidenced  by  the  latter's  acceptances,  amoanting  to  $11,345, 
maturing  at  various  dates  in  May,  1880. 
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Before  the  maturity  of  any  of  these  acceptances,  plaintiif,  aveiring 
that  the  Hour  bad  been  obtained  by  the  defendant  through  fraud  and 
misrepresentation,  and  that  he  was  then  making  way  with  it,  with  the 
view  of  defrauding  plaintiff,  brought  this  suit  to  cancel  and  annul  the 
sale,  and  obtained  a  writ  of  sequestration,  under  which  2352  barrels 
and  1500  sacks  of  flour  were  seized  herein. 

Part  of  the  flour  sequestered  was  in  process  of  loading  under  ship- 
ment to  Europe,  and  the  bills  of  lading,  therefore,  had  been  advanced 
n|>on  by  t^e  Citizens'  Bank  to  their  value.  The  remainder  had  been 
pledged  to  the  Hope  Insurance  Company  and  the  Mechanics  and 
Traders'  Insurance  Company,  also  to  its  value. 

These  parties  intervened  in  the  case  and  bonded  the  flour  on  which 
their  claims  rested;  and  their  claims  were  sustained  by  the  flnal 
judgment  of  the  Court,  of  which,  in  this  respect,  neither  party  com- 
plains. 

Defendant  moved  to  dissolve  the  sequestration  on  the  ground, 
amongst  others,  that  the  affidavit  on  which  it  issued  was  untrue,  and 
subsequently  filed  answer  denying  specifically  the  truth  of  plaintiff's 
allegations,  together  with  a  reconventional  demand  for  $35,000 
damages.  Considerable  testimony  was  taken  on  the  rule  to  dissolve, 
but  it  was  finally  referred  to  the  merits.  Subsequently  plaintiff  filed 
a  supplemental  petition,  representing  that,  in  view  of  the  claims  of 
intervenors,  it  might  prove  impossible  to  recover  the  property  seques- 
tered, and  praying  for  personal  judgment  against  defendant  for  the 
price  of  the  flour,  the  sale  of  which  should  not  be  annulled,  and  the 
same  returned. 

The  judgment  appealed  from  sustained  the  claims  of  the  interven- 
ors, quashed  and  set  aside  the  sequestration,  gave  judgment  against 
the  defendant  for  the  price  claimed,  and  rejected  defendant's  recon- 
ventional demand. 

We  think  the  court  erred  in  rejecting  the  reconventional  demand. 

There  is  no  room  here  for  the  application  of  the  resolutory  condi- 
tion implied  in  commutative  contracts,  which  only  takes  effect  when 
either  of  the  parties  has  failed  to  ^'  comply  with  his  engagements."  C. 
C.  2046.  At  the  date  of  the  sequestration  the  term  of  payment  accorded 
to  Lawler  under  the  contract  of  sale  had  not  expired,  and  therefore 
there  was  no  breach  of  his  obligation. 

But  there  exist  other  causes  for  the  avoidance  of  contracts,  amongst 
which  is  fraud,  which  is  defined  in  our  Code  to  be  the  **  cause  of  an 
error  bearing  on  a  material  part  of  the  contract,  created  or  continued 
by  artifice,  with  design  to  obtain  some  unjust  advantages  to  the  one 
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party,  or  to  cause  an  iaconvenience  or  loss  to  the  other."  C.  C.  1847, 
1881. 

This  vice,  T^hen  established,  destroys  tho  contract  ab  initio  and  is 
not  dependent  for  its  assertion  upon  the  expiration  of  the  term  al- 
lowed. BruU  vs.  Peets,  3  La.  282  j  Parmelo  vs.  McLaughlin,  9  La, 
436 ;  St.  John  vs.  Sanderson,  15  La.  365 ;  Galbraith  vs.  Davis,  3  Add. 
95 ;  Cook  vs.  West,  3  Rob.  332. 

The  party  alleging  fraud  carries  the  burden  of  proving  it.  C.  C.  1848. 

The  only  fraud  alleged  in  this  case  is  that,  before  obtaininfr  the 
credit,  defendant  falsely  and  with  intent  to  defraud  represented  him- 
self  to  be  solvent,  knowing  that  he  was  not  so. 

A  representation  of  solvency  is  ordinarily  implied  in  every  applica- 
tion to  buy  merchandise  on  terms  of  credit ;  but  it  requires  a  wilfully 
false  statement  to  that  effect,  as  a  fact,  and  not  as  a  mere  opinion 
which  may  be  innocently  mistaken,  to  vitiate  the  contract.  Morse  vs. 
Shaw,  124  Mass.  59.  Or  else,  it  must  appear  that,  at  the  date  of  the 
purchase,  the  buyer  contemplated  a  swindle  and  did  not  intend  or 
expect  to  pay  for  them.  Beujamiu  on  Sale,  sec.  440,  not»  fe)  and  nu- 
merous authorities  cited. 

The  evidence  here  does  not  satisfy  us  that  Lawler  had,  at  the  time 
of  sale,  any  fraudulent  purpose,  or  made  any  such  misrepresentation 
as  would  invalidate  the  sale. 

The  only  misrepresentation  sought  to  be  proved  is  that,  in  Febru- 
ary, 1886,  he  had  made  certain  statements  to  the  manager  of  plaintiff 
to  the  effect  'Hhat  he  had  a  plantation,  a  sugar  plantation,  and  his 
residence  in  the  city,  and  that  he  was  in  a  better  condition  now  than 
he  was  when  we  had  trusted  him  for  a  larger  amount  in  the  past;  that 
he  had  always  paid  what  he  owed,  and  that  we  were  running  no  risk 
in  selling  him  anything  that  he  wanted  to  buy  ;  that  he  was  perfectly 
able,  and  that  we  were  dealing  with  an  honest  man ;  *  *  that  there 
was  no  risk,  as  he  had  given  up  his  expensive  store  and  reduced  his 
expenses  in  every  way,  was  making  money  and  was  able  to  take  care 
of  all  his  liabilities.'^ 

The  statement  rests  on  the  testimony  of  a  single  witness,  and  is 
contradicted  by  Lawler,  who  gives  quite  a  different  account  of  the 
interview.  Moreover,  so  far  as  the  statements  of  fact  are  concerned, 
they  are  substantially  true.  He  did  own  the  plantation  and  residence; 
had  always  met  his  commercial  obligations^  and  actually  continued  to 
do  so  until  after  the  institution  of  this  very  suit;  and  we  believe,  hon- 
estly considered  that  he  was  solvent,  and  fully  intended  'and  expected 
at  the  time  of  those  subsequent  purchases  to  pay  for  the  goods. 


NEW  ORLEANS,  MAY,  1887.  575 

Mohr.  Hanneman  &  Co.  ts.  Marks. 

Nor  do^s  tho  evidence  in  litis  recoi*d  make  it  clear,  by  any  mean?, 
tliat  Lawler  was  actually  insolvent.  His  use  of  the  flour  purchased, 
in  selling,  shipping  and  pledging  it,  was  entirely  in  accordance  with 
the  usages  and  necessities  of  trade,  for  the  purpose  of  carrying  on  his 
business,  and  nothing  stamps  it  with  any  sinister  character.  We 
conclude,  therefore,  that  plaintiff's  sequestration  was  entirely  unfounded 
and  unlawful,  and  tliat  it  was  properly  dissolved.  From  this  it  follows, 
as  an  indisputable  legal  sequence,  that  defendant  is  entitled  to  the 
damage  actually  occasioned  by  tho  seizure.  Cretin  vs.  Levy,  37  Ann. 
182;  Roos  vs.  Goldman,  SG  Ann.  132;  Block  vs.  Meyers,  35  Ann.  220; 
Barrimore  vs.  M.  Feely,  32  Ann.  1182. 

We  are  not,  however,  disposed  to  attach  weight  to  the  exaggerated 
estimate  of  injury  set  forth  by  defendant. 

We  are  quite  convinced  that,  without  indulgence  from  plaintiff  and 
other  creditors,  defendant's  commercial  failure  was  inevitable,  and 
that  tho  loss  of  business  and  injury  to  his  credit  must  have  resulted 
in  any  event.  Other  claims  of  damage  come,  with  bad  grace,  from  a 
debtor,  who,  after  purchasing  the  goods  of  plaintiff  on  credit,  and 
having  availed  himself  of  their  full  value,  has  failed  to  pay  for  them. 
It  was  his  duty,  however,  to  himself  and  to  those  from  whom  he  had 
obtained  advances  on  the  goods,  to  contest  and  set  aside  the  seques- 
tration, and  for  his  counsel  fees  and  expenses  in  this  behalf,  as 
distinguished  from  the  general  defense  of  the  suit  itself,  he  is  entitled 
to  be  recouped.  We  will  fix  the  amount  at  five  hundred  dollars  for 
which  he  should  have  had  judgment  on  his  reconventional  demand. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  amended  by  reversing  that  part  thereof  which 
rejects  tho  reconventional  demand,  and  by  giving  judgment  thereon 
in  favor  of  defendant  and  against  the  plaintiff  for  the  sum  of  five 
hundred  dollars,  with  legal  interest  from  the  date  of  judgment  in 
the  lower  court;  and  that,  in  other  respects,  the  same  be  affirmed, 
plaintiff  to  pay  costs  of  this  appeal. 


No.  9824. 

MOHB,   HA.KKEUAN  &   CO.   VS.   FeRDINAXD  MaRKS. 

The  Judgment  of  court  awarding  an  insolvent  a  discharge  fti>m  his  debts  has  no  other  or 
further  eflTect  than  one  homologating  the  proee*  verbal  of  the  proceedings  of  the  meeting 
of  his  creditors  granting  the  discharge. 

The  creditors  are  called  before  a  notary  by  summonses  issued  pursuant  to  an  order  of  court. 
This  is  not  a  technical  citation. 

Proceedings  in  matters  of  inaolrency  are  of  a  tummorv  character 


39   575 
117   5791 


576  SUPREME  COURT  OF  LOUISIANA. 


Mohr,  HiiniK^mau  6c  Co.  vm.  Itfarks. 


Notwithstanding  Ibo  exolasion  of  parol  tcKtiniony  for  the  puiiMMie  of  correcting,  amendinir 
or  sapplemontiog  the  return  of  the  sheriflf  upon  a  citation,  the  party  urging  it  as  an  ob- 
jection irill  be  estopped,  if  he  has  previon&ly  introdnce<l  parol  testimony  on  the  subject. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
lUSOty  J. 

J,  O.  Nixon,  Jr.,  for  Plaintiffs  and  Appellees. 

Braughuy  Buck,  Binkelspiel  <&  Hart  for  Defendant  and  Appellant. 

The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  The  plaintiffs,  as  judgment  creditors  of  the  insolvent 
defendant,  have  brought  this  direct  action  against  him,  to  have  an- 
nulled and  declared  of  no  effect,  the  proceedings  taken  by  him,  under 
the  State  insolvent  law,  and  whereby  he  claims  to  have  been  duly  and 
legally  discharged  from  the  claims  and  demands  of  his  creditors 
against  him. 

They  allege  that  said  proceedings  are  null  and  void  and  of  no 
effect,  in  respect  to  their  judgment,  for  the  following  reasons,  viz: 

let.    That  they  received  no  notice  whatever  of  same. 

2d.  That  the  proees  verbal  of  the  proceedings  of  the  meeting  of 
the  creditors  is  incorrect  in  reciting  ^*that  Ferdinand  Marks  waA 
granted  a  discharge  by  his  creditors.'' 

That  the  fact  is,  as  will  appear  from  an  inspection  of  the  schedule 
and  the  proees  verbal,  that  the  majority  in  number  and  amount  of  the 
creditors  did  not  vote  for  his  discharge. 

They  pray  judgment  decreeing  the  nullity  of  the  certificate  and 
proees  verbal  of  the  notary,  and  that  they  are  entitled  to  proceed  with 
the  execution  of  their  judgment  against  the  defendant. 

I 

The  defendant  tendered  the  peremptory  exception  of  no  cause  of 
action,  because  the  suit  is  directed  against  the  proees  verbal  of  the 
notary,  and  not  against  the  formal  decree  of  the  court  discharging  the 
insolvent. 

We  do  not  regard  the  objection  as  well  taken.  The  judgment  has 
no  other  or  further  effect  than  one  of  homologation  of  the  proceedings 
of  the  creditors  before  tlie  notary.  It  is  predicated  upon  the  proceed- 
ings of  the  creditors  and  evidences  their  regularity  only. 

11. 

In  answer  the  defendant  pleads  his  discharge,  which  he  avers  was 
perfectly'  regular  and  legal  and  operat^es  his  absolute  release  from  the 
plaintiff's  judgment,  and  that  same  is  a  complete  bar  to  any  further 
proceeil i ngs  thereon . 
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He  represents  that  upon  tlie  scliedale  of  his  debts  tlie  plaintiff's 
name  and  claim  were  entered. 

That  all  the  creditors,  whose  names  appear  thereon— including 
plaintiffs — were  duly  summoned  and  notified  of  his  surrender  and  pro- 
ceedings for  discharge. 

But  if  the  plaintiffs  were  not  notified,  it  was  the  fatilt  of  the  sheriff, 
whom  they  call  in  warranty. 

The  only  question  that  is  insisted  on  here  is  the  absence  of  any  sum- 
mons and  the  want  of  notice  to  them  of  the  proceedings  for  defend- 
ant's discharge. 

1. 

The  law  provides  that  *'  in  all  the  deliberations  whicli  shall  take 
place  between  the  creditors,  either  for  the  choice  of  syndic  or  for  the 
sale  or  disposal  of  the  property  surrendered,  or  for  any  other  object 
relative  to  the  interest  of  the  mass  of  the  creditors,  the  opinion  of  the 
majority  of  the  creditors  in  number  and  amount  shall  prevail,''  etc. 
Rev.  Stats.,  sec.  1799;  R.  C,  C.  2177. 

**A  cession  of  property  dischanjes  all  the  debts  which  the  debtor 
j>laced  on  his  bUan  *  *  provided  a  majority  of  his  creditors  in 
number,  and  who  are  also  creditors  for  more  than  half  of  the  whole 
sum  due  by  him,  agree  to  such  discharge."     R.  C.  C.  2177. 

The  meeting  of  creditors  is  called  at  the  office  of  some  notary,  hy 
order  of  the  judge,  '*at  which  meeting  the  creditors  shall  be  mtmmmied 
to  attend  by  process  issued  from  the  court "  if  the  creditors  reside  in 
the  parish,  *'  or  by  letters  addreessed  to  them  by  the  notary,  if  they 
are  not  residing  in  the  parish." 

Those  residing  out  of  the  State  are  not  summoned  to'the  meeting. 
They  are  represented  by  an  attorney  appointed  by  the  judge  to  repre- 
sent them.     R.  C.  C.  3087,  3088. 

Insolvenc3^  proceedings  are  8»»i»iar^  in  their  character  and  carried 
on  in  chambers  out  of  tenn  time  and  before  a  notary,  and  without  the 
observance  of  the  strict  formalities  required  in  ordinary  cases.  C.  P. 
*Jc\  755. 

Hence  the  law  provides  that  the  creditors  "  shall  be  symmonal  to  at- 
tend by  process  issued  from  tlie  court.''     R.  C.  T.  30S7. 

Formal  citation  is  not  required  as  in  ordinary  suits.     C.  P.  170. 

There  is  no  form  prescribed  for  the  summons,  nor  for  the  particular 
manner  of  service  thereof  or  the  return  thereon,  or  what  it  shall 
contain.  - 

This  summons  has  been  treated  as  a  citation  in  the  opinions  of  some 
of  our  predecessors,  or  as  having  the  effect  of  a  citation. 
37 
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In  Harnbridge  vs.  Clay,  3  N.  S.  2G^>,  they  say :  "  To  prevent  judicial 
pursuit  by  creditors,  it  is  necessary  that  they  should  be  cifetl  in  the 
jucio  de  concurso.     *     •     • 

**  In  the  case  now  under  consideration,  it  is  not  shown  that  the  plain- 
tiff had  any  Icind  of  notice  of  the  proceedings  carried  on  by  the  de- 
fendant in  the  suit  against  his  ereditors.*' 

In  Thomas  vs.  Breedlove,  6  La.  577,  they  say :  '*  We  lay  it  down  as 
a  first  principle  of  our  jurisprudence  that  citation  to  a  defendant,  or 
>fomethinff  which  the  law  prescribes  as  an  equivalent,  is  necessary  to  the 
validity  of  a  judgment.  By  express  statutory  provisions  of  the  State, 
citation  to  the  creditors  in  a  concurso  is  required.      *     * 

"  The  article  of  the  Code  requires  that  creditors  residing  witliin  the 
parish,  when  the  meeting  may  be  called,  should  be  summoned  to  attend 
by  process  issued  from  the  court  holding  cognizance  of  the  concurso.^^ 

In  Breedlove  vs.  Robison,  7  Peters,  434,  the  Supreme  Court  in  de- 
ciding a  case  arising  under  the  Louisiana  Insolvent  law,  say : 

**  It  is  unquestionable  that  Kumman/  proceedings  of  this  description 
must  be  regular,  and  that  their  regularity  must  be  shown  by  the  party 
who  relied  upon  them.  Notice  to  the  creditors  is  material,  and  the 
law  prescribes  that  notice  and  defines  it.  •  *  *  Personal  notice 
must  be  given  to  a  resident  within  the  parish,  by  proces ;  to  a  non- 
resident, by  a  letter  from  the  notary.  The  law  decrees  this  notice  in- 
dispensable, and  the  court  cannot  dispense  with  it.  For  want  of  it 
the  judgment  of  discharge  was  no  bar  to  this  action.^' 

It  was  an  ordinary  suit  to  recover  judgment  on  a .  promissory  note. 

This  doctriiie  was  aflSrmed  in  Haydel  vs.  Girod,  10  Peters  284. 

If  then  the  plaintiff  did  not  have  the  requisite  notice  or  summons  to 
attend  the  meeting  of  defendant's'creditors,  their  proceedings  cannot 
operate  a  bar  to  this  suit.    20  Ann.  864,  Burdon  vs.  His  Creditors. 

n. 

The  record  of  the  defendant's  insolvency  proceedings  does  not 
affirmatively  show  that  the  plaintiffs  were  notified. 

The  defendant  offered  to  show  hy  parole  testimony  that  in  truth  and 
fact  the  plaintiffs  had  been  summoned,  but  this  kind  of  evidence  was 
objected  to,  and  the  objection  being  sustained  the  defendant's  counsel 
retained  a  bill  of  exceptions. 

The  grounds  of  objection  were  substantially  to  the  effect  that  ser- 
vice of  citation  must  appear  of  record,  and  no  other  evidence  than  the 
sheriff's  return  can  be  received  to  prove  it;  that  a  sherift^'s  return  on 
a  citation  cannot  be  amended  or  corrected  after  judgment,  so  as  to 
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cure  nullities  resulting  from  a  defective  citation  ;  that  parol  proof  can- 
not be  heard  as  a  substitute  for  the  return  of  the  sheriflf. 

The  authorities  are  to  that  effect.  3  N.  S.  86<),  Skillnian  vs.  Jones: 
10  R.  26,  Bank  vs.  Elam  ;  11  Ann.  252  Webb  \b.  Coons;  1  li.  30,  Wat- 
son vs.  Alexander;  21  Ann.  26,  0H2. 

But  we  have  already  shown  in  the  preceding  paragraph  that  the  one 
in  contemplation  of  insolvency  procet^diugs  was  not  a  technical  cita- 
tion, hence  the  technical  rules  governing  it  do  not  apply  strictly. 

Even  if  it  were,  the  plaintiffs  themselves  introduced  parol  evidence 
on  the  subject  in  the  opening  of  their  case.  They  introduced  Mr.  E. 
M.  Hansel,  of  plaintiffs^  tirm,  and  propounded  to  him  this: 

Question — *^  Did  you  or  your  firm  ever'receive  any  notice  to  attend 
a  meeting  of  the  creditors  of  Ferdinand  Marks,  by  the  Civil  District 
Court  of  the  parish  of  Orleans  ?'' 

Answer—"  Xo,  sir." 

They  introdnced  Mr.  A.  H.  Ilanneman  and  asked  him  the  same  ques- 
tion, and  received  the  same  answer. 

Upon  the  evidence  of  those  two  witnesses,  and  some  documentary 
evidence  the  plaintiffs  rested  their  case,  hy  introducing  j>aro/ testi- 
mony to  show  the  absence  of  notice  to  them,  and  the  want  of  service 
upon  them,  of  any  process,  whereby  to  acquaint  them  with  the  fact 
that  the  defendant  had  applied  for  a  discharge,  and  had  convened  his 
creditors  for  that  purpose,  they  opened  the  door  for  the  introduction 
by  defendant  of  like  evidence  on  the  same  subject.  We  think  the  de- 
fendant's bill  well  taken. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgmnnt 
appealed  from  be  avoided,  annulled  and  reversed,  and  this  cause  be 
remanded  for  the  purpose  of  enabling  the  parties  to  introduce  the  re- 
jected evidence. 

The  costs  of  appeal  are  taxed  against  the  plaintiffs  and  appellees; 
the  costs  of  the  lower  court  to  await  final  judgment  therein. 

Judgment  reversed  and  case  remanded. 


Xo.  9806. 
Successions  of  John  Kklleu  and  Wife. 

A  bond  tarnished  in  the  aiuonnt  fixed  by  the  otder  of  the  court  for  a  Auspensire  appeal 
which  alone  wan  prayed  for,  bat  not  furnished  within  the  delay  prescribed  by  law  for  a 
.•raspensive  appeal,  is  sufficient  to  sustain  the  appeal  as  devolutive. 

The  order,  although  restricted  in  terms  to  a  suspensive,  covers  an}"  appeal,  the  character  of 
the  same,  as  saspensive  or  devolutive,  being  determined  by  the  amount  of  the  bond  fixed 
and  famialied,  and  by  the  time  at  which  the  bond  is  filed. 
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The  coiTectnens  or  regulibrity  of  the  jiidgmeDt  of  a  competent  coart,  making  the  appoint^ 
ment  of  an  undertotor,  cannot  be  qaestioued  or  revi«>wed  collaterally,  even  by  the  ooori 
Trhich  had  made  the  appointment.  His  appointment  is  fall  proof  of  his  capacity  and 
has  effect  on  third  perKons  until  set  aside  by  appeal  or  in  an  action  of  nullity. 

Hence,  an  adjodicatee  of  succession  property  cannot  set  up  the  nullity  of  the  proceedings 
leading  to  the  sale,  en  the  ground  of  the  alleged  illegality  of  the  appointment  of  the 
undertutor  who  presided  over  the  family  meeting  which  recommended  the  sale,  if  the 
record  shows  that  he  was  appointe<l  by  a  court  of  competent  jurisdiction. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 


IF.  O.  Hart  aud  C.  F.  Buck  for  the  Appellant. 
E,  J.  Wend'  for  the  Appellee. 


The  opinion  of  the  Court  Avas  delivered  by  Pociik,  J. 
Motion  to  Dismiss. 

The  grounds  of  the  motion  are  that  the  prayer,  the  order,  and  the 
bond  of  appeal  were  for  a  suspensive  appeal  and  that  the  bond  was 
not  tiled  within  the  time  required  for  such  an  appeal ;  and  that  thei'e 
was  no  prayer,  and  there  is  no  order,  for  a  devolutive  appeal. 

Appellees  rely  on  the  decision  in  Reed  vs.  Creditors,  37  Ann.  907,  in 
wliich  the  appeal  was  dismissed  on  similar  grounds. 

In  that  case  it  was  lield  that  under  a  prayer  and  an  order  for  a  sus- 
pensive appeal,  a  bond  not  filed  within  the  prescribed  delajs  would 
not  sustain  a  devolutive  appeal,  because  the  order  was  exclusively  for 
a  suspensive  appeal. 

At  the  earnest  request  of  appellant's  counsel  in  the  instant  case,  we 
have  made  a  thorough  examination  of  our  jurisprudence  on  this  point, 
and  we  leave  the  investigation  with  the  conclusion  that  the  weight  of 
authority  conflicts  with  the  rule  in  Reed's  case,  and  that  the  latter 
must,  therefore,  not  be  followed. 

The  preponderance  of  the  decisions,  turning  upon  this  contention,  is 
to  the  eifect  that  the  nature  or  character  of  the  appeal  is  not  deter- 
mined by  the  prayer  for,  or  the  order  of,  appeal,  but  by  the  amount  of 
the  bond  and  by  the  time  at  which  it  is  furnished. 

If  the  pra3'er  and  the  order  contemplate  a  suspensive  appeal,  and 
the  bond,  in  the  amount  fixed  by  the  order,  is  furnished  within  the 
delay  prescribed  by  law,  the  appeal  ip  suspensive. 

But  where  both  the  prayer  aud  the  order  are  for  a  suspensive  appeal^ 
if  the  amount  of  the  bond  furnished,  in  compliance  with  the  order  of 
the  court,  is  insufficient  in  amount  for  a  su.'^pensive  appeal,  or  if  it  be 
not  filed  within  the  prescribed  delay  for  such  an  appeal,  but  is  filed 
within  the  year,  the  appeal  will  be  sustained  as  devolutive  only. 
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Wo  yield  our  previouA  convictions  to  the  weight  of  authority  under 
numerous  opinions  which,  in  the  midst  of  a  serious  conflict,  lead  to 
satisfactory  conclusions.  5  La.  129,  Poydras  vs.  Pattinj  3  Rob.  63, 
Tipton  vs.  Crow ;  8  Rob.  42,  Brode  vs.  Ins.  Co.;  9  Rob.  185,  Jones  vs- 
Frellson  ;  2  Ann.  462,  lialph  vs.  Hoggutt ;  2  Ann.  754,  Lewis  vs.  Splane ; 
4  Ann.  534,  Ludeling  vs.  Frellson  :  20  Ann.  340,  Succession  of  Armat; 
27  Ann.  97,  Edgerly  vs.  Smith. 

Under  the  views  which  prevail  in  these  cases,  the  i)resent  appeal 
must  be  sustained  as  devolutive. 

It  is  therefore  ordered  that  the  motion  to  dismiss  herein  made  be 
overruled. 


On  Rule  to  Comppil  the  Aiuudicatee  of  Siccession   Propektv 
TO  Accept  Title. 

The  adjudicatee  at  the  succession  sale  of  a  piece  of  immovable 
property  depending  upon  these  successions  has  taken  this  appeal  from 
a  judgment  condemning  him  to  comply  with  the  terms  of  the  bid 
made  by  him  at  that  sale. 

His  resistance  is  grounded  on  the  alleged  illegal  composition  of  the 
family  meeting  which  deliberated  in  behalf  of  the  minor  heirs  of  said 
successions,  for  the  purpose  of  recommending  and  of  fixing  the  terms 
And  conditions  of  the  sale. 

That  illegality  is  attributed  to  the  fact  that  the  undertutor  of  the 
minors  participated  in  the  proceedings  of  the  family  meeting  as  a 
member  thereof,  instead  of  presiding  over  the  same  and  approving  its 
deliberations  as  required  by  law. 

The  facts,  as  shown  by  the  record,  are :  that  at  the  death  of  his  wife 
John  Keller  was  qualified  as  natural  tutor  of  the  minor  children  issue 
of  the  marriage,  with  Louis  Imholte  as  undertutor. 

At  the  death  of  John  Keller,  in  July,  188<j,  the  two  successions  were 
consolidated,  and  A.  G.  Ricks  took  charge  of  the  same,  as  testament- 
ary executor  of  the  husband  and  as  testamentary  tutor  of  the  minors, 
of  whom  Joseph  Voegtle  was  appointed  and  qualified  as  undertutor. 
At  the  family  meeting  which  recommended  the  sale  under  discussion, 
Joseph  Voegtle  acted  as  undertutor,  and  Joseph  Imholte  acted  as  a 
member,  with  seven  other  relatives  and  friends  of  the  minors. 

Appellant  makes  the  point  that,  as  the  functions  of  the  undertutor, 
Imholte,  who  had  been  appointed  in  September,  1883,  did  not  termi- 
nate with  the  natural  tutorship  at  the  death  of  John  Keller,  the  subse- 
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queiit  appointment  in  Jul^',  1886,  of  Joseph  Voegtle,  as  undertator  of 
the  same  minors,  was  unauthorized,  illegal,  null  and  void,  th as  vitiating 
the  deliberations  of  tlie  family  meeting  over  wliicli  he  presided  as 
undertntor. 

But  tlie  record  shows,  and  appellant  does  not  deny,  tliat  the  court 
which  appointed  Voegtle  was  fully  competent,  and  hence  his  proposi- 
tion involves  him  in  a  collateral  attack  of  the  judgment  of  a  court  of 
competent  jurisdiction,  making  the  appointment  of  an  undertutor. 

Now,  one  of  the  roost  familiar  rules  of  our  jurisprudence  is  to  the 
effect  that  the  coiTectness  or  regularity  of  a  judgment  of  a  competent 
court  appointing  a  tutor  cannot  be  collaterally  review^ed  or  questioned, 
even  by  the  court  which  lias  made  the  appointment. 

Out  of  numerous  decisions  to  be  found  on  the  subject  in  our  i-eports^ 
we  have  culled  the  following  as  beaiing  more  directly  on  the  point: 
Succession  of  Winn,  3  Rob.  305;  Hoover  vs.  Sellers,  ;>  Ann.  182; 
Thibodeaux  vs.  Thibodeaux,  5  Ann;  598:  Martin  vs.  Jones,  12  Ann. 
168;  Tutorship  of  Hughes,  13  Ann.  380;  C'aillebeau  vs.  Ingrouff,  14 
Ann.  023. 

The  rule  has  been  applied  to  the  case  of  a  foreign  tutor  or  guardian, 
(12  Ann.  168),  and  it  has  been  extended  to  the  presumption  that  the 
tutor,  shown  to  have  been  appointed  b>  a  competent  court,  had  been 
qualified,  in  the  absence  of  direct  proof  of  that  important  fact.  (5 
Ann.  182.) 

It  requires  no  argument  to  show  that  the  same  rule  must  govern  in 
the  case  of  the  appointment  of  an  undertutor,  whose  functions  are  not 
less  sacred,  important  and  indispensable  in  the  interests  of  minors 
than  those  of  the  tutor. 

It  may  be,  as  suggested  by  api)ellant,  that  the  appointment  of 
Voegtle  as  undertutor* of  the  Keller  minors  was  unauthorized  and  il- 
legal, but  that  is  the  question  which  cannot  be  investigated  in  a  collat- 
eral manner.  His  appointment  b^^  a  court  of  competent  jurisdiction 
is  full  proof  of  his  capacity,  and  has  effect  against  third  persons  until 
set  aside  by  appeal  or  in  an  action  of  nullity. 

As  this  alleged  illegality  was  the  sole  defect  urged  against  the  pro- 
ceedings which  are  the  foundation  of  the  adjudication  herein  resisted 
by  appellant,  it  is  clear  to  our  minds  that  the  sale  was  correctly  sus- 
tained by  the  district  court. 

Judgment  affirmed. 


Nicholh  d'  Carroll  for  Plaintift*  and  Appellant. 

M.  M.  Cohen,  T.  Gilmore  tt*  Sons  for  Merchants  iDSurance  Company 
and  Harbor  Protection  Company  Defendant  and  Appellee. 

Brmiglin,  Buek,  Dinkelspeil  ct  Hart  for  People's  Insurance  Company, 
Defendant  and  Appellee. 


Motion  to  Dismij^s. 
The  opinion  of  the  Court  was  delivered  by 
Fenner,  J.     The  motion  is  based  on  three  grounds,  viz  : 
1st.     Want  of  jurisdiction,  because  of  insufficiency  of  amount  in- 
volved.   The  suit  is  one  for  partition,  involving  the  distribution  of  a 
fund  exceeding  sixteen  thousand  dollars.     A  final  judgment  was  ren- 
dered, homolgating  the  report  of  the  notary  to  whom  the  partition 
was  referred. 

After  said  judgment  had  become  final,  a  difference  arose  as  to  the 
interpretation  thereof,'  two  of  the  parties  claiming  that  they  wer»i  en- 
titled to  receive  interest  on  their  claims,  although  in  forming  the 
passive  mass,  and  in  the  tableau  of  distribution  their  claims  had  been 
extended  and  allowed  only  to  the  amount  of  the  principal  thereof. 

.  Tliese  parties  took  a  rale  on  the  others  interested  to  show  cause  why, 
under  said  judgment,  as  properly  interpreted,  they  should  not  be  paid 
the  amount  of  said  interest.  After  contradictory  pleading  and  hear- 
ing judgment  was  rendered  making  the  rule  absolute,  from  which 
judgment  the  present  appeal  has  been  taken. 

Had  tlie  original  judgment  expressly  allowed  this  interest,  the  other 
parties  could  undoubtedly  have  appealed  to  this  court  by  reason  of 
the  amount  of  the  fund  to  be  distributed.     We  see  not  why  they 
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iDHiirasce  Company  ti».  Harbor  Protection  Company  et  als. 

No.  9892. 

Factors^  and  Traders'  Insurance  Company  vs.  The  New  Harbor 
l*ROTECTiON  Company  et  als. 

When  a  jadgment  isrendered,  interpreting  a  former  appealable  judgment  by  incorporating  in        ??  ^ggij 
it  a  featare  which,  if  it  had  been  expresnly  contained  therein,  -woald  have  supported  an 
appeal  to  this  Court,  snch  latt«r  judgment  will  ^Iso  be  appealable. 

Other  grounds  of  motion  untenable. 

The  judgment  of  a  district  court  which  has  been  signed  can  only  be  revised  or  altered  in  the 
modes  provided  by  law.  Under  the  guise  of  interpi-eting  the  judgment,  the  judge 
cannot,  after  signature,  make  a  substantial  change  in  the  judgment  itself  on  a  mere  rule 
for  that  purpose . 

Interest  cannot  be  collected  on  a  judgment  for  money  which  is  sUent  as  to  interest. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans, 
Houston,  J. 
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should  not  have  the  same  i"i<5ht  wlieii  the  allowance  is  thus  subse- 
quently' made  in  interpreting  the  judgment,  the  very  question  being 
whether  the  subsequent  judgment  is  a  proper  interpretation  of  the 
former  one,  or  is  an  alteration  tliereof,  which  tlie  court  had  no  authority 
to  make.  It  is  very  certain  that  the  allowance  of  interest  thus  made 
affects  the  result  of  the  entire^ distribution  of  a  fund  largely  exceeding 
$2000,  and  we  think  our  jurisdiction  is  properly  invoked. 

2d.     Insufficiency  of  the  bond  of  appeal. 

The  amount  of  the  bond  was  fixed  in  the  order  of  appeal,  and  is.  in 
any  event,  sufficient  for  a  devolutive  appeal. 

3d.  Absence  from  the  record  of  an3'  extract  from  ihe  minutes, 
showing  that  the  motion  and  order  for  appeal  was  granted  by  the 
court.  The  motion  and  order  are  copied  in  the  record,  and  under 
eertiorari  the  extract  from  the  minutes  has  been  supplied. 

Motion  denied. 


On  the  Mkkit.s. 

This  is  a  partition  suit,  which  was  referred  to  Cast^ll,  notary,  who 
proceede<l  to  make  the  same  as  directed  by  law. 

He  first  formed  the  active  mass,  amounting  to  $16,550. 

He  then  recited  the  claims  presented  by  various  creditors,  most  of 
whom  wereholdeis  of  interest-bearing  notes,  as  stated  in  his  recital 
of  their  claims. 

He  then  proceeded  to  form  tlie  ])assive  mass;  but  in  so  doing  he 
allowed  the  claimants  only  the  principal  of  their  notes  without  interest. 
He  tlius  footed  up  the  passive  mass  at  the  sum  of  $7224.80,  which  he 
deducted  from  tlie  active  mass,  leaving  a  sum  of  $9325.70,  which  he 
divided  ^>ro  rata  among  the  parties  in  interest,  assigning  to  each  a 
specified  sum  of  money.  When  this  report  was  presented  in  the 
court  sundry  oppositions  were  filed  thereto.  Amongst  others,  one  was 
filed  by  the  People's  Insurance  Company,  one  of  the  not«-liolders,  the 
principal  of  whose  claim  alone  had  been  carried  by  the  notary  into  the 
passive  mass,  and  who  claimed  that  the  report  should  be  amended  by 
allowing  the  interest  also.  This  opposition  was  sustained  by  the 
judgment  of  the  court.  None  of  the  other  note-holders  made  any 
opposition  on  this  ground;  but,  on  the  contrary,  two  of  them,  the 
Merchants'  Insurance  Company  and  the  Harbor  Protection  Company, 
filed  a  motion  to  homologate  the  report  so  far  as  not  opposed,  and 
obtain  an  order  to  that  effect. 

After  heariujg^,  the  judge  rendered  final  judgment,  dismissing  all 
oppositions  except  that  of  the  People's  Insurance  Company,  which 
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was  allowed  its  interest  aa  claimed,  liouiologatiug  the  report  as  thus 
amended,  and  directing  *' that  the  jiroceeds  he  distributed  in  accord- 
ance therewith/' 

This  judgment  was  signed,  became  final,  and  lias  not  been  appealed 
from.  Thereafter  two  of  the  note-liolders,  the  Merchants*  Insurance 
Company  and  the  Harbor  Protection  Company,  took  a  rule  upon  the 
Atake-holder  of  the  fund  to  be  distributed,  the  Crescent  Insurance 
Company,  to  show  cause  why  they  should  not  be  paid  interest  upon 
their  notes,  on  the  ground  that  such  was  the  proper  and  legal  inter- 
pretation of  the  notarial  act  of  partition  and  judgment  homologating 
the  same. 

The  judge  a  quo  rendered  judgment  making  the  rule  absolute,  from 
which  tliis  appeal  is  taken.  We  can  discover  no  possible  room  for 
misconception  as  to  the  true  meaning  of  the  notarial  partition  and  the 
judgment  homologating  the  same,  especially  when  viewed  in  connec- 
tion witli  the  opposition  of  the  People's  Insurance  and  the  amendment 
made  in  accordance  with  its  prayer. 

The  People's  Insurance  Company  stood  precisely  in  tlie  same  case 
with  complaining  note-holders.  It  saw  that  it  was  allowed  no  interest 
OD  its  notes  and  opposed  the  homologation  on  that  ground ;  and  its 
opposition  was  sustained  and  the  notarial  partition  amended  by 
allowing  such  interest.  The  Merchants'  Insurance  Company  and  the 
Harbor  Protection  Company,  with  this  opposition  on  tile,  far  from 
seeking  a  like  relief  for  themselves,  actually  moved  to  have  the 
tableau  homologated  so  far  as  not  opposed. 

The  judgment  appealed  from,  under  the  guise  (»f  a  professed  inter- 
pretation, is  really  an  amendment  and  alteration  of  the  original 
judgment,  in  clear  violation  of  the  laws  on  that  subject.  C.  P.  547, 
548,  556. 

It  is  perfectly  plain  that  the  judgment  failed  to  alh)w  interest  upon 
the  notes,  and  we  have  held,  on  most  careful  consideration,  that 
interest  cannot  be  collected  on  a  judgment  whicli  is  silent  as  to 
interest.     Succ'n  of  Anderson,  ;33  Ann.  581. 

If  there  was  error,  the  complaining  creditors  have  themselves  to 
blame  in  not  following  the  example  set  them  by  their  fellow-creditor. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  that  the  rule 
lierein  taken  by  the  Merchants'  Mutual  Insurance  Company  and  the 
Harbor  Protection  Company  be  dismissed  at  their  cost  in  both  courts. 
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No.  9819. 
Allen,  ijcsh  &  West  vb.  S.  B.  Stekks. 

A  coDtnct  made  by  parties,  who  are  commisvion  mercbauta  and  factors,  for  the  storage  of 
cotton  assigned  to  .them,  dnrinj;  a  certain  period  and  at  a  stated  price  per  bale,  must  be 
viewed  as  entere<l  into  for  thei*-  own  account  and  not  for  that  of  their  costomers, 
although  It  may  be  that  they  charge  for  such  storage  and  other  items  a  price  per  bale 
including  a  rate  higher  for  the  storage. 

Such  parties  could  not  shirk  responsibility  in  a  suit  against  them  for  unpaid  storage,  by 
saying  that  the  contract  was  not  entered  into  by  them  for  their  own  account,  but  for 
that  of  their  customers.  As  they  could  be  held  liable,  they  have  a  right  to  sue  for 
damages  sustained  by  them,  in  case  of  breach  of  contract,  specially  the  difference 
between  the  rate  of  storage  agreed  on  and  that  paid . 

A  right  to  claim  damages  for  bi'each  of  contract,  remtoins  unrestricted,  in  the  absence  of 
qualiflcation  in  the  contract  and  can  be  exercised  so  as  to  include  all  ipjury  sustained, 
whether  foreseen  or  not. 

A  putting  in  default  would  be  a  vain  ceremony  and  unneccessary,  in  presence  of  an 
acknowledged  inability  to  perform . 

APPEAL  from  tlie  Civil  District  Court  for  the  Parish  of  Orleans. 
Lazarus,  J. 


Alfretl  Goldthwaite,  for  Plaintiffs  and  Appellants: 

Factors  and  commission  merchants  are  entnisted  with  the  possession  and  control  of  cotton 
consigned  to  them  for  sale,  and  have  a  speecial  property  in  said  cotton,  and  are  treated 
as  onwers  in  contracts  made  by  them  with  third  persons.  Russell  vs.  Factors,  233-6, 
iKMi  Story  on  Agency.  Sections  111,  112  and  401;  Cowper's  Report.  254;  11  Adol.  ^ 
Ellis,  549  ;  Smith  on  Mercantile  Law,  p.  77;  Valey  on  Principal  and  Agent,  p.  13. 

Ill  contracts  made  with  third  persons,  there  is  no  privity  between  their  patrons  and  such 
thinl  persons,  unless  the  conti-acts  are  made  for  the  benefit  of  the  patrons,  or  their 
names  disclosed,  so  as  to  create  the  relation  of  principal  and  agent.    68  N.  Y.  494. 

When  there  is  an  acknowledged  inability  on  the  part  of  defendant  t4>  pet  form  his  contract, 
a  putting  in  mora  is  not  necessary.  14  Ann.  81 ;  34  Ann.  "211 ;  37  Ann.  470 :  7  Martin, 
O.  S..  '21^',  8  La.  522;  9  Rob.  377 :  2  Ann.  957. 

Kennard,  Howe  <&  Prentiss  for  Defendant  and  Appellee : 

Plaintiffs  sue  for  their  own  interest,  and  in  order  to  recover  must  show  damage  to  tfaem> 
selves.  As  factors  or  commission  merchants,  they  are  mandataries  and  notownars, 
and  on  the  face  of  the  pleadings  and  testimony  have  no  interest  to  recover  in  this 
case.  The  "special  propeity,''  they  assert  in  this  case,  is  only  a  possessory  right, 
which  may  be  defended  for  certain  purposes  and  in  certain  ways,  but  does  not  support 
their  claim  herein.     16  Ann.  241 ;  IL  Ann.  218  ;  37  Ann.  803 ;  35  Ann.  1115. 

The  fact«  of  the  case  discusaed,  which  show  thAt  no  contract  was  entered  into. 

Where  the  violation  ot  a  contract  has  been  passive,  a  putting  in  default  is  a  necesaary 
prerequisite  to  a  suit  for  damages.    C.  C.  1931  ;  37  Ann.  661. 

Only  such  damages  can  be  recovered  as  were  in  the  contemplation  of  the  parties  at  the 
time  the  contract  was  ent«red  into,  or  may  reasonably  be  supposed  to  have  been  con« 
templated  by  them.  Pothier  on  Obligations,  p.  161,  (English  translations) ;  C,  C.  1934. 
No.  1 ;  Field  on  Damages.  Section  252. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.    This  is  a  suit  in  damages  for  breach  of  contract 
to  store  cotton,  daring  a  certain  period,  at  a  stated  rate  per  bale. 
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The  injary  sustained  is  fixed  at  8  ceu''*  per  bale— the  differeDce 
between  tlie  rate  agreed  upon  (42)  and  tiMt  actually  paid  (50)  on 
31,401  bales. 

The  defense  is  a  general  denial ;  but  specially,  that  the  plaintiffs 
Iiave  no  interest  at  stake ;  that  there  was  no  contract  entered  into ; 
that,  in  any  event,  defendant  was  not  in  default ;  that,  even  then, 
the  damages  claimed  were  not  in  the  contemplation  of  the  parties 
at  the  date  of  contract. 

From    a  judgment    rejecting    their  demand,   the  plaintiffs    have 

appealed. 

I. 

On  the  face  of  the  i>etition,  the  plaintiffs  have  shown  an  interest  at 
stake,  therefore  a  standing  in  court.  They  aver  that  they  have  made 
the  contract  with  defendant,  who  has  failed  to  comply  with  it  and  who 
in  consequence  has  caused  damages  claimed,  for  which  he  is  liable. 

It.  is  true,  that  they  aver  that  they  are  commission  merchants  and 
factors ;  but  that  circumstance  was  not  an  essential  element  for  their 
recovery  and  it  cannot  be  used  as  a  weapon  to  defeat  their  claim. 
The  plaintiffs  might  have  omitted  setting  forth  that  fact  and  still 
have  a  right  of  action,  for  they  do  not  allege  that  they  made  the  con- 
tract for  account  of  others.  They  state  the  nature  of  their  business, 
possibly  in  order  to  establish  more  particularly  the  importance  of 
their  relation  with  the  defendant. 

Thej'  say  that  tliey  contracted  ;  that  means /or  their  own  avc&unt^  with 
the  defendant  and  that  he  failed  to  perform.  They  would  not  have  con- 
tracted otherwise,  for  it  is  certain  that  defendant  would  not  have  en- 
tered with  them,  into  a  contract,  for  account  of  those  whose  business 
they  did  and.  whom  he  did  not  know.  He  contracted  with  the  plain- 
tiffs and  had  he  stored,  and  had  the  storage  not  been  paid,  it  is  not 
credible,  that  he  would  have  looked  to  any  one  else,  for  payment, 
but  the  plaintiffs.  These  could  not  have  shirked  responsibility  by 
saying  that  they  had  contracted  for  others,  so  they  may  claim  from 
him. 

The  case  is  not  germane  to  that  of  Corral,  37  Ann.  803,  in  which  this 
Court  held,  that  a  ship  agent  cannot  recover  damages,  charged  to 
have  been  caused  to  vessels  consigned  to  him,  on  account  of  over- 
charges on  towage,  when  the  amounts  overcharged  were  paid  by  the 
owners,  or  charterers  of   the  vessels,  themselves. 

Neither  the  petition,  nor  the  evidence  in  this  case,  shows  that  the 
damages  claimed  here,  or  the  eighty  cents  per  bale,  were  paid  by  the 
consignors  of  the  cotton  to  the  plaintiffs.    The  proof,  on  the  contrary^ 


588  SUPREME  COUUT  OF  LOUISIANA. 

AUeD.  West  &  Bush  vs.  Steerx. 

is  tliat  the  difference  wliich  is  claimed  as  damages  .sustained,  was  paid 
by  the  plaintiffs  out  of  their  own  money. 

It  must  liave  been  and  actually  was,  a  matter  of  ]>erfect  indifference 
to  the  defendant,  what  cliarges  the  ])laintiffs  would  make  to  their  cus- 
tomers, for  tlie  disposal  of  their  cotton.  The  plaintilts  could  charge 
more  or  less  than  (w  cents  per  bale,  and  in  neither  event  would  the 
defendant  make  or  lose.  The  plaintiffs  were  the  only  ones  concerned 
in  the  profit  or  loss. 

The  recourse  of  the  defendant  for  the  42  cents  per  bale,  could  have 
been  alone  against  the  plaintiffs  and  in  n<»  way  against  their  customers 
whom  they  did  not  know  and  who  never  were  disclosed. 

II. 

An  attentive  reading  of  the  scattering  testimony  (Offered  on  the  trial 
as  well  as  of  the  documentary  evidence,  the  despatch  and  the  cori-es- 
pondence,  and  the  order  of  delivery,  leaves  a  forcible  impression  on 
the  mind,  amounting  to  conviction,  that  the  alleged  contract  was  ac- 
tually entered  into,  between  the  plaintiffs  and  the  defendant,  namely, 
that  some  time  prior  to  September  1, 1884,  the  plaintiffs  aud  defendant 
had  agreed  that  the  latter  would  store  all  the  cotton  which  the  ]daiu- 
tiffs  would  receive,  from  that  date  to  Ist  of  September  following,  1885, 
at  42  cents  per  bale ;  that  the  defendant  proved  unable  to  store  the 
cotton,  when  received,  and  that  the  plaintiffs  had  to  make  arrange- 
ments with  another  party  for  the  storage,  but  at  a  higher  rate,  50  cents 
per  bale,  which  was  paid  on  31,401  bales  which  were  stored  by  said 
party. 

The  only  testimony  offered  to  negative  that  adduced  by  the  plain- 
tiff's, is  that  of  the  defendant,  who,  withal,  admits  the  agreement,  but 
with  the  qualification,  that  he  would  agree  to  Rtovcy  pro rided  he  would 
be  able  to  make  arrangements  to  store,  as  he  had  not  then  enough 
space  to  undertake  an  absolute  obligation  to  store  all  of  plain tiftV 
cotton. 

It  does  not  enter  in  the  order  of  probabilities  that  the  plaintiffs 
would  have  accepted  any  such  terms,  as  it  is  manifest  that  they  would 
thereby  have  exposed  themselves  to  much  contrariety,  loss  aud  injury. 

It  is  perhaps  true  that  the  defendant  was  not  at  the  time,  in  a  con- 
dition to  receive  a  large  quantity  of  cotton  ;  but  he  induced  the  plain- 
tiffs to  believe,  and  they  acted  on  his  representations,  that  he  would 
arrange  with  others  to  store  their  cotton  temporarily,  until  he,  the  de- 
fendant had  become  ready,  that  is,  procured  the  place  and  put  up  his 
compressing  appavatu**.     If  he  failed  to  make  those  arrangemeuts,  or 
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if  haviug  made  them,  tliey  were  not  kept  and  if  the  plaintiffs  have 

sustained  injury   in  paying  a  higher  rate,  it  is  more  than  clear  and 

nothing  but  right  tliat  lie  be  bound  to  repair  the  damage  which  he  had 

thus  occasioned. 

III. 

It  was  unnecessary  to  put  the  defendant  in  default.  His  refusal  or 
acknowledged  inability  to  receive  the  cotton,  dispensed  with  any  such 
putting  in  default,  if  any  was  necessary. 

IV. 

There  is  nothing  to  show  tliat  the  parties  at  the  time  the  agreement 
was  entered  into,  considered  the  possibility  of  a  breach  of  the  con- 
tract, or  restricted  the  right  to  recover  damages  in  case  of  such  breach. 

N  on -performance  by  the  defendant  of  his  undertaking,  justifies  the 
claim  in  damages  which  is  brought  and  proved  against  him. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed  from 
be  reversed,  and  it  is  now  ordered  and  adjudged  that  the  plaintiffs, 
Allen,  West  &  Bush,  recover  of  the  defendant,  8.  B.  Steers,  the  sum 
of  twenty-tive  hundred  and  twelve  dollars  and  eight  cents,  $2,512.08, 
with  legal  interest  from  judicial  demand  till  paid,  and  costs  in  both 
courts. 


No.  9818. 
JosKPH  DrNBAK  vs.  His  Creditors. 

An  attorney  employed  by  a  person  in  insoWent  circumtitancefi  and  iu  contemplation  of 
declaring  his  insolrenoy  and  of  making  a  cejiswn,  is  entitled  to  compensation  for  adyice 
and  services  rendered  in  the  preparation  of  his  petition  and  schedules ;  and  that 
compensation  must  be  fixed  by  the  court  having;  jarisdiction  of  the  insolvent's  estate 
acconling  to  the  proof. 

The  provisions  of  Kev.  Stats.,  Sec.  1817,  exclusively  apply  to  the  "fees  of  the  coonse.lor 
who  shill  be  appointed  to  represent  the  absent  creditors,"  and  same  must  be  deducted 
from  the  amount  awarded  to  them . 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
High  tor,  J. 

W.  S.  Benedict  and  H,  C.  Cage  for  Syndic,  Appellant. 
Singleton,  Browne  &  Choate  for  Opponents  and  Appellees. 


30    680 
46  1386 

r8r"M9| 
|1€8    264 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.    The  sale  of  the  property  of  the  real  est^ate  realized 
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$23,238.11,  and  tbis  sum  is  carried  on  tlie  account  and  tableau  of 
distribution,  as  tbe  principal  asset  of  the  insolvent's  estate. 

Singleton,  Browne  &  Choate  oppose  tlie  homologation  of  the  account 
and  tableau  in  respect  to  several  items  of  debit  entered  thereon  aind 
two  items  of  credit — in  the  aggregate  $2,221.07. 

The  opponents  allege  that  the  sum  placed  upon  the  account  as  an 
item  of  credit,  due  by  them  to  the  estate,  of  $382.17,  is  incorrect  and 
not  by  them  due  and  owing;  but  that  said  sum  liad  been  received  by 
them  from  the  insolvent  for  professional  services  and  advice  rendered 
him  in  connection  with  the  insolvency,  and  various  matters  appertain- 
ing thereto,  and  for  the  preparation  of  his  petition  and  schedules  in 
the  insolvency  proceedings,  as  his  attorneys  and  counsellors  at  law. 

They  also  claim  the  sum  of  $31.50,  expended  for  stamps  employed 
and  used  by  the  insolvent  in  the  course  of  those  proceedings. 

They  claim,  in  addition,  that  the  insolvent  is  indebted  to  them,  for 
professional  services  rendered  him  in  the  suit  of  the  city  against  him 
for  $400,  as  a  license  for  1883,  $40. 

These  items  do  not  appear  on  the  account  and  tableau. 

In  the  court  below  there  was  judgment  in  favor  of  the  opponent, 
striking  from  the  account  the  items  complained  of,  reducing  the  anc- 
tioueer  fees,  recognizing  opponent's  demands  against  the  estate  of  the 
insolvent,  and  in  all  other  respects  approving  and  homologating  the 
account. 

The  syndic  alone  appeals. 

The  record  discloses  the  following  material  facts,  viz : 

That  the  law  lirm  of  Singleton,  Browne  &  Choate  were  consulted  by 
Joseph  Dunbar,  previous  to  his  declaration  of  insolvency,  in  reference 
to  his  proposed  surrender. 

That  it  was  by  them  regarded  a  .serious  (question  whether  he  was  or 
not  entitled  to  the  benefits  of  the  State  insolvent  law.  There  was  diffi- 
culty in  obtaining  the  consent  of  the  Factors  and  Traders'  Insurance 
Company  to  a  sale  of  the  property  on  which  they  held  a  lien,  upon 
such  terms  as  would  benetit  the  other  creditors,  and  at  the  same  time 
secure  themselves. 

That  firm  visited  the  various  creditors  of  Dunbar  and  explained  to 
them  his  situation,  and  obtained  i)ower8  of  attorney  from  the  absent 
and  non-resident  creditors.  These  services  continued  during  a  period 
of  tive  or  six  months,  and  to  the  date  of  Dunbar's  cession. 

The  petition  and  schedules  of  the  insolvent  were  prepared,  signed 
and  filed  by  those  gentlemen  as  his  attorneys. 
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The  petition  for  the  discharge  of  the  insolvent  was  prepared  and 
filed  by  them,  and  final  discharge  obtained  by  them. 

Thereafter  different  counsel  were  chosen  to  represent  the  provisional 
and  definitive  syndics,  who  were  placed  on  the  tableau  as  creditors  for 
a  fee  of  $650. 

There  was  no  attorney  appointed  to  represent  the  creditors  residing 
out  of  the  State.    R.  S.  Sec.  1789. 

It  is  claimed  b^  opponents  that  they  had,  by  their  services  pre- 
viousl3'  rendered,  obviated  that  necessity  and  expense  to  tlie  estate  of 
the  insolvent. 

On  this  state  of  facts  the  question  is  raised  as  to  tlie  correctness  of 
tlie  allowance  in  favor  of  the  opponents. 

The  counsel  for  the  syndic  states  that  *Hhe  law  is  clear,  that  an  at- 
torney presenting  the  schedules  of  an  insolvent,  is  entitled  to  a  fee 
with  ]U'iviIegc  on  the  assets  surrendered  which,  in  no  event,  can  exceed 
$250. 

He  doubtless  relies  upon  R.  Sr.  Sec,  1817,  as  authority  for  this  asser- 
tion. But  in  this  he  is  under  a  mistake.  That  section  refers  to  '^  the 
fees  of  the  counsellor  wlio  shall  be  appointed  to  represent  the  ahseiU 
creditors,'*''  and  not  the  attorney  employed  by  the  insolvent  to  advise  with 
his  creditors  and  prepare  his  petition  and  schedules. 

Indeed,  that  section  distinctly  provides  that  such  fees  as  those  of 
the  counselor  for  absent  creditors  **  shall  in  no  case  be  paid  by  the 
w<M«  creditors,"  and  **  in  no  case  shall  the  fees  exceed  the  sum  of  $250." 

The  only  duties  that  are  imposed  upon  an  attorney  for  absent 
creditors  are  to  give  them  notice  of  the  filing  of  the  schedules  and  to 
look  after  their  claims  and  superintend  the  proof  of  same  before  the 
notary.     R.  C.  C.  3088. 

In  the  nature  of  things,  no  definite  amount  of  compensation  could 
be  fixed  for  the  attorneys  of  the  insolvent.  The  amounts  must 
necessarily  vary,  as  the  affairs  of  the  insolvent  might  be  simple  or 
complicated,  great  or  small. 

The  authorities  cited  by  the  counsel  of  the  syndic  support  the  theory 
that  **  an  attornej'  employed  by  the  insolvent  to  give  him  advice  and 
to  i»repare  his  schedules"  is  entitled  to  receive  some  compensation 
out  of  the  estate  of  the  insolvent.  3  O.  S.  363 ;  6  O.  S.  560 ;  5  N.  S. 
399,401. 

We  think  the  proof  amply  sustains  the  charge  that  is  made.  It 
also  establishes  the  fee  of  $40  claims. 

Judgment  afiirmed. 
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No.  9897. 
-M-_^|     John  W.  Blackman  vs.  James  D.  Houston,  Tax  Collector,  et  ai^. 

Property  used  oxcluaivelj  ior  a  c^niniervial  collrge.  niich  aa  "  Blackniaira  Commercial 
College,"  in  New  Orleans,  in  exempt  f'ix*ro  taxation  under  Act  207  of  the  Con»Utntion. 
The  character  of  sach  property  rh  nseil  exclunively  fur  school  piirpoa<*8.  ii«  not  affected 
or  impaired  hy  the  fact  that  the  owner  thereof,  who  is  the  principal  of  the  school  and 

r^ft  one  ot  the  teachers  therein,  resides  in  the  bnildiog  with  his  family. 

Teachers  and  necessarj*  servants  who  occupy  rooms  in  a  college  bnilding  on  the  premises, 
are  necessary  adjuncts  to  such  an  iiistituiion.  and  the  property  does  not  thereby  < 
to  be  nsed  exclasivel}-  for  a  college,  within  the  meaning  of  the  Constitution. 


A 


PPEAL  from  the  Civil  District  Court  for  tlic  PjiHsIi  of  Orleans. 
Houston,  J. 


F,  Jj,  Ixichardson  for  Plaintiff  and  Appellee. 

M.  J.  Cunningham^  Attorney  (reneral :  L,  (yDonneU,  Assistant  City 
Attorney-,  and  Jas,  C,  Moise  for  Defendants  and  Appellants. 


The  opinion  cf  the  Court  was  delivered  by 

PocHK,  J.  Plaintiff  ^s  object  is  to  obtain  a  decree  adjudging  a  house 
and  lot  which  he  owns  in  this  city  to  be  exempt  from  taxation  under 
the  provisions  of  Article  207  of  the  State  Constitution,  on  the  ground 
that  the  property  is  used  exclusively  for  school  purposes. 

The  defense  is  a  general  denial,  and  the  judgment  of  the  district 
court  is  in  favor  of  plaintiff,  recognizing  the  exemption  claimed. 

As  the  record  shows  that  a  portion  of  the  house  is  occupied  as  a  res- 
idence by  plaintiff  and  his  family,  appellants  argue  that  the  property 
is  not  exempt  from  taxation  because  it  is  thus  shown  that  the  same  is 
not  nsed  exclusively  for  school  purposes. 

The  fallacy  of  the  argument  results  from  a  too  narrow  construction 
of  the  article  of  the  Constitution,  which  exempts  from  taxation  *  * 
all  buildings  and  property  used  exclusively  for  colleges  or  other  school 
j)urpose8,  ♦  *  provided,  the  property  so  exempted  be  not  used  or 
leased  for  purposes  of  private  or  corporate  profit  or  income." 

The  record  shows  that  plaintiff  himself  is  a  teacher  in  his  school, 
which  is  known  as  ^^  Ulackman's  Commeicial  College,'*^  which  has  an 
avemge  attendance  of  fifty  scholars,  and  which  employs  several  assist- 
ant teachers. 

In  their  contention  appellants  appear  to  entirely  ignore  or  to  rad- 
ically misconstrue  the  proviso  wliich  is  contained  in  t\e  article  and 
which  is  hereinabove  transcribed. 

It  is  shown,  and  we  do  not  understand  that  it  is  denied,  that  the  con- 
trolling use  of  that  property  is  for  the  purpose  of  '*  Hlackman's  Com- 
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meroial  College.'^  Under  that  sbowiDg  the  exemptioD  applies,  even 
when  tested  by  the  rule  that  exemptions  shoald  be  strictly  construed 
against  the  application  therefor. 

Now,  does  the  fact  that  one  or  more  teachers  employed  in  the  college 
or  school,  as  indispensable  means  to  carry  out  the  object  in  view^ 
occupy  '^certain  rooms  in  the  buildings  or  on  the  premises  thus  used, 
destroy  the  character  of  the  object  to  which  the  property  has  been  des- 
tined? The  question  is  answered  by  the  very  natnre  of  things  and 
also  by  the  proviso  whicli  forbids  the  use  of  tiie  property  so  exempted 
foi  private  or  corporate  profit  or  income,"  but  is  silent  as  to  any  other 
use  which  does  not  bring  either  profit  or  income.  - 

It  stands  to  reason  that  a  college,  with  some  two  or  three  hundred 
scholars,  who  would  also  be  boarders,  would  not  lose  its  character  as 
being  nsed  exclusively  for  school  purposes,  because  forsooth  it  would 
contain  rooms  for  the  accommodation  of  necessary  teachers,  as  well  as 
for  the  servants  required  for  the  preparation  of  tlie  food  of  teachers  as 
well  as  of  scholars,  and  for  the  performance  of  other  household  duties. 

It  is  too  plain  in  our  minds  for  argument  that  all  these  incidents  are 
necessary  adjuncts  to  property  used  exclusively  for  college  purposes. 

It  would  certainly  be  imprudent,  if  not  dangerous,  to  leave  unoccu- 
pied at  night,  or  when  classes  are  not  being  actually  taught,  a  building 
used  for  school  purposes  in  a  large  city ;  and  the  argument  which  would 
hold  that  the  occupation  of  such  building  by  a  janitor  and  his  family 
would  destroy  or  even  impair  its  character  as  being  used  exclusively 
for  school  purposes,  would  doubtless  find  no  sanction  under  the  true 
meaning  of  the  article  of  the  Constitution,  or  even  in  reason  and  com- 
mon sense. 

Is  it  entitled  to  more  consideration  or  to  greater  weight  when  applied 
to  the  owner  of-the  building,  who  is  the  principal  and  one  of  the  teach- 
ers of  the  school  kept  therein  ? 

This  Court  has  held  that  the  right  of  exemption  from  taxation  of  a 
"textile  fabric"  was  not  affected  or  impaired  by  the  fact  that  the 
owper  occupied  the  same  building  with  his  family  as  a  residence.  City 
of  .New  Orleans  vs.  Ai-thurs,  36  Ann.  98. 

A  careful  examination  of  the  various  provisions  contained  in  the 
Constitution  on  the  subject  of  education,  will  satisfy  any  observing 
and  impartial  mind  that  the  Convention  which  framed  it  intended,  by 
all  means  in  its  power,  to  foster  and  promote  education  in  the  State, 
and  that  a  too  narrow  construction  of  the  provisions  now  under 
consideration,  and  which  was  one  of  the  most  efficient  means  adopted 
38 
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for  the  eud  in  view,  would  be  repugnant  to  tlie  manifest  policy  of  the 
ConveDtion  on  the  Rubject  of  education. 

We  note  the  great  reliance  placed  by  appellant's  counsel  on  the  case 
of  St.  Mary's  College  vs.  Crowl,  10  Kansas  442,  which  they  quote  as 
sustaining  the  proposition  that  ^'  the  school-house  used  as  a  boarding 
sciiool  is  not  exempt  from  taxation,  as  the  owner  resided  therein  with 
his  family.''  Counsel  seem  to  have  entirely  misunderstood  that  case, 
in  which  the  exemption  claimed  was  for  a  farm  of  several  hundred 
acres  of  land,  attached  to  a  college,  which,  with  all  its  appurtenances 
and  grounds  covering  Itighty  acres,  had  never  been  taxed.  The 
ground  of  the  exemption  claimed  by  plaintiff  was  that  the  entire 
property  should  be  exempt,  and  the  court  refused  the  additional 
exemption  on  the  ground  that  some  of  the  products  of  the  lands  were 
sold  for  income.  The  exemption  clause  of  the  Constitution  of  Kansas 
touching  the  subject  of  education  is  about  of  the  same  import  as  the 
Article  207  of  our  Constitution.  In  the  case  in  question  the  court  said  : 
*'  For  the  purposes  of  this  case,  it  may  also  be  conceded  that  if  the 
property  were  used  exclusively  for  t'eacliing  the  Indians  agriculture, 
and  for  raising  food  for  them  and  the  professors  and  the  necessary 
stock  kept  on  the  farm,  it  would  still  be  exempt.  But  when  it  is  used 
to  raise  food  for  stock,  not  necessary  to  the  farm,  and  to  raise  produce 
to  sell,  no  further  concessions  in  favor  of  its  exemption  can  be  made." 

Judgment  affirmed. 


39    R04 

47  lOM 

»  gjl  Wm.  S.  Calhoun  vs.  M.  M.  A.  Lank  et  al. 

It  cannot  be  contested  that  a  married  woman,  daly  authorized  t)iereto  by  her  hoAband.  has 
the  right  to  compromise  a  lawsuit  pending  against  her,  or  to  make  a  transaotion  reUtire 
to  her  separate  paraphernal  nroperty  or  estate,  for  the  purpose  of  pr^^nting  a  lawsuit 
appertaining  thereto. 

Such  a  compromise  and  transaction  hare,  between  the  interested  parties,  a  force  equal  to 
the  authority  of  things  ai\jndged. 

In  GSNe  brother  and  sister,  who  are  sole  heirs-at-hiw  to  an  estate  fallon  to  them  by  a  deceased 
ancestor,  compose  their  differences,  and  one  sells  to  the  other  his  or  her  share,  the  hna* 
band  of  the  sister  is  a  nominal,  though  necessary  party,  and  his  appearance  therein  does 
not  convert  it  into  a  community  covenant. 

A  married  woman  cannot  be  heard  to  set  np  the  defense  that  the  debt  was  her  husband's,  in 
a  suit  upon  the  cottpromise.  after  nhe  ban  failed  to  make  it  in  the  previous  suit,  or  with> 
drawn  it  in  consideration  of  the  advantagen  nhe  secured  by  the  compromise. 

The  eoAtt  suggesting  that  a  married  woman  is  not  stopped  from  attacking  her  own  jodiolAl 
confession,  are  based  entirely  upon  the  supposition  that  such  confession  may  have  been 
indnced  by  marital  coercion. 
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Outaide  of  sooh  oaaea,  she  may.  nnder  exceptional  ciToamatanoes,  not  existing  here,  be 
permitted  to  attack  a  trausaotion  that  has  received  the  sanction  of  her  hwbayui  onltf, 
upon  proper  averments  and  proof  of  error  as  to  the  matters  transacted,  fraud,  violence 
or  dnreas,  and  perhaps  of  her  hnshand'o  indebtedness. 

This  class  of  contracts  is  clearly  distlngaishable  from  that  in  which  equivalents  are 
exchanged.  By  the  very  nature  of  the  agreement,  the  intention  of  the  parties  is  the 
avoidance  of  litigation,  even  at  the  expense  of  what  belongs  to  them. 

A  force  equal  t«  the  authority  of  things  a^iidged  is  said  of  that  which  has  been  decided  by 
a  final  Judgment,  from  which  there  can  be  no  appeal,  either  because  the  appeal  did  not 
lie,  or  because  the  time  fixed  by  law  for  appealing  is  elapsed ;  or  because  it  has  been 
affirmed  on  appeal. 

If  extraneous  proof  were  required,  in  support  of  a  transaction  entered  into  by  a  married 
woman,  it  could  not  be  said  to  have  a  force  equal  to  the  authority  of  things  adjudged. 
It  would  be  thereby  deprived  of  the  chai-acter  ot  an  unappealable  Judgment  and  reduced 
to  the  rank  of  a  conventional  obligation .  To  decide  that  a  married  woman  may,  with 
the  authorisation  of  hef  hueband  only,  enter  into  a  transaction,  is  to  decide  that  no  extra- 
neons  proof  is  required  to  entitle  interested  parties  to  a  Judgment  for  the  enforcement  of 
it,  upon  its  production  and  proof  of  its  execution . 

A    PPEAL  from  the  Twelfth  District  Court,  Parish  of  Grant 
juJL     Overtauy  J. 


Tharpe  dt  Feterman  for  Plaintiif  and  Appellant : 

1 .  A  married  woman,  anthorized  by  her  husband,  can  enter  into  a  valid  compromise  of  dis- 
putes and  rights  affecting  her  separate  property.  lu  a  suit  upon  such  compromise,  if 
she  fails  to  plead  or  prove  that  the  debt  was  her  husband's  or  the  community^,  or  that 
the  compromise  was  secured  by  fraud  or  forced  under  marital  coercion,  and  offers  no 
evidence  on  the  trial,  she  is  bound ;  and  the  creditor  having  shown  that  the  compromise 
was  properly  executed,  and  had  relations  solely  to  her  paraphernal  property,  can 
enforce  the  same.    96  Ann.  289;  37  Ann.  fr79. 

3.  The  consideration  named  in  a  compromifte  is  the  foundation  of  the  rule  wliioh  gives  to 
the  compromise  the  authority  of  the  thing  adjudged.    S3  Ann.  696. 

3.  Compromises  are  not  of  that  class  of  contracts  to  which  sales  belong;  therefore,  a 
transaction  entered  into  to  end  litigation,  strife  and  disputes  in  the  family,  although 
only  a  cession  of  right«  and  pretensions,  has  a  good  consideration,  and  is  enforceable  at 
law.    SO  Ann.  948. 

4 .  Where  it  is  shown  that  a  married  woman  owned  large  separate  interests,  and  that  she 
bad  compromised  disputes  relating  thereto,  the  Court  will  not  presume  that  they  yielded 
no  revenue,  or  were  insufficient  to  justify  her  in  executing  the  compromise.  If  this  is 
her  defense,  she  must  allege  and  prove  it.     lii  Ann.  'i09 ;  '^4  Ann.  995-1063. 

r».     Parties  to  a  compromise  are  not  entitled  to  restitution,  their  Intention  in  executing  it 

being  the  avoidance  of  litigation,  "  «veu  at  the  expense  of  what  belongs  to  them."    1 

Potfa.  Oblg.  [35-36]. 
6.    The  fact  that  the  husband  is  bound  in  nowise  changes  or  lessens  the  wife's  obligations. 

If  the  compromise  is  for  the  benefit  of  her  separate  property,  it  is  binding  on  hor. 

whether  executed  by  herself  or  by  her  husband  with  her  consent.    S9.  Ann.  749. 
B.  J.  Bctoman^  White  A  Thornton  and  J.  B.  Tucker  for  Defeudantn 
and  Appellees. 

The  declaration  of  plaintiff  of  the  ownership  of  the  defendant  of  his  interest  in  the 
aacoession  of  his  mother  (except  the  portion  in  Pennsylvania),  and  his  warranty  and 
stipalatton  to  defend  said  title  and  the  defendant  to  pay  $42,500  in  considei-atJon  thereof 
is'  a  sale,  and  not  a  compromise . 
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Suoh  ft  sale  to  a  married  woman  on  oredit.  withoat  proof  or  means  of  revenne  to  make  the 
parchaae,  is  a  contract  of  the  commanity,  for  which  she  is  not  bound.  5  Ann.  173 ;  13 
Ann.  663  ;  20  Ann.  230  :  30  Ann.  1021  ;  34  Ann.  1065 ;  34  Ann.  975;  S9  Ann.  75. 

The  instrument  sued  on  does  not  claim  the  contract  it  contains  to  be  a  compromise ;  neither 
is  it  claimed  to  be  one  in  the  petition,  while  the  conveyance,  by  declaration  of  owner- 
ship, the  warranty  of  title  thus  conveyed,  and  the  price  to  be  paid,  are  not  the  features 
or  characteristics  of  a  compromise,  but  are  of  a  sale. 

The  sale  of  1873,  if  real,  proves  too  much,  and  estops  the  plaintiff  ftom  settinc  up  claims 
and  rights,  and  raising  disputes  about  property  that  he  has  sold  and  warranted  to 
defend.  If  a  simulation,  it  strips  the  contract  of  its  cloak  of  concealment,  and  exposes 
its  true  character,  a  sale. 

A  part  of  the  oonsidwation  of  the  contract  Is  the  release  or  cancellation  of  claims  against 
her  husband,  and  poisons  and  nullifies  the  contract.  1  Ann.  301:  16  Ann.  810;  33 
Ann.  439. 

Farrar  ds  Kruttschnitt  on  the  same  side. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  The  plaintiff  and  defendant  are  brother  and  sister, 
and  sole  heirs-at-law  of  their  deceased  mother,  Mary  Smith  Calhoun, 
who  died  in  1871. 

Plaintiff  alleges  that,  for  a  long  time,  there  had  been  disputes  and 
differences  between  them  in  regard  to  their  respective  rights  and 
interests  in  their  mother-s  succession,  and  that,  in  order  to  adjust  and 
put  an  end  to  said  claims,  disputes  and  differences,  and  ''  to  perfect 
and  quiet  the  title  asserted  by  defendant,  in  and  to  the  property  of  the 
said  succession,"  he  and  defendant  made  a  written  agreement,  wherein 
he  renounced  and  released  to  her  all  his  right,  title,  interest  and 
claim,  of  every  kind  and  character,  in  all  the  property,  movable  and 
immovable,  of  whatever  description  and  wheresoever  situated,  of 
their  mother's  succession ;  and  wherein  she  waived,  renounced  and 
released  all  claims,  of  whatever  character  and  from  whatever  cause, 
against  him  ]  and  further  agreed  to  pay  and  satisfy  a  certain  judgment 
obtained  against  him  for  the  capital  sum  of  $5200,  by  L.  L.  Levy,  to 
execute  to  his  daughter  a  donation  to  a  five  hundred  acre  tract  of  land, 
and  to  pay  him,  in  addition,  Sl7,500. 

This  agreement  bears  date  December  23,  1882,  and  the  signature  of 
defendant  was  duly  authorized  by  her  husband. 

Petitioner  represents  that  he  has  fully  complied  with  his  part  of  the 
agreement  in  good  faith,  but  that  defendant  has  wholly  failed  and  re- 
fused compliance  therewith,  and  this  suit  is  brought  for  its  enforcement. 

Plaintiff's  contention  is  that  the  said  agreement  evidences  a  transact 
tion  and  compromise  having  the  force  of  res  judicata  while,  on  the 
other  hand,  defendant's  contention  is,  it  was  a  contract  of  the  commu- 
nity existing  between  the  defendant  and  her  husband,  G.  W.Liane,  for 
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which  defendant,  a  married  wonian,  conld  not  be  held  responeible — 
that  one  of  its  covenants  seeks  to  bind  her  jointly  with  her  husband, 
for  the  payment  of  the  Levy  judgment;  and  that  a  part  of  the 
pretended  consideration  of  said  contract  was  the  cancellation  of  the 
obligation  of  her  husband ;  and  both  in  violation  of  a  prohibitory 
law. 

Defendant's  counsel  argue  that  the  agreement  evidences  a  sale  to  a 
married  woman  and  not  a  transaction  or  compromise ;  that  she  was 
unauthorized  in  law  to  bind  herself  for  the  payment  of  so  large  a 
sum,  without  adequate  means  to  discharge  the  same,  and  that  the 
contract  was,  without  consideration,  for  more  than  $30,000, 

I. 

The  issue  must  be  determined  by  the  proper  construction  to  be 
placed  upon  the  agreement. 

The  record  discloses  that,  on  the  23d  of  June,  1873,  plaintiif  and 
defendant  were  recognized  as  the  sole  heirs-at-law  of  their  mother, 
Mary  Smith  Calhoun,  deceased  widow  of  Meredith  Calhoun,  from 
whom  she  was  separate  in  property  j  and  by  a  decree  of  the  Probate 
Court  they  were  placed  in  possession  of  her  property  and  estate. 

At  that  date  defendant  was  of  full  age,  unmarried  and  ttui  juris. 

They  accepted  her  succession  unconditionally. 

The  agreement  sought  to  be  enforced  contains,  substantially,  the 
recifaU  of  fact  set  out  in  the  petition. 

The  first  paragraph  declares  that  defendant  ^*  is  the  true  and  lawful 
owner  of,  all  and  singular,  the  property  formerly  owned  by  his 
mother,  Mary  Smith  Calhoun,  deceased,  both  real  and  personal."  It 
further  declares  that  plaintiff  releases  and  renounces  any  and  all 
right,  title  or  interest  in  any  property  therein  referred  to,  and  all 
claims  against  his  sister  and  against  her  husband,  if  any  &e,  may,  or 
might  have  been/*  whether  arising  from,  or  oui  of  said  property,  or  any 
portion  thereof,  in  any  manner  whatever,  either  as  heir  or  legatee  of 
Judge  William  Smith,  his  grandfather ;  Mary  S.  Calhoun,  his  mother  ; 
or  Meredith  Calhoun,  his  father,  or  otherwise,  binding  himself  "  to 
warrant  and  defend  the  title  and  ownership  which  his  sister  now  has 
and  enjoys  in  and  to  the  property  before  referred  to." 

In  the  second  paragraph  tlie  defendant  voluntarily  and  fully  releases 
any  and  all  claim  against  the  plaintiff,  "  whether  arising  from,  or  out 
of,  his  management  of  any  ef  the  property  aforesaid  or  the  revenues 
thereof:  or  from  or  out  of  his  management  of  the  property  formerly 
owned  by  Meredith  Calhoun,  their  father,  or  the  revenues  thereof;  or 
from  or  by  reason   of  any  debts,  expenses,  law  charges,   or  other 
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^xpeDses  named  or  paid  for  his  account,  or  from  any  and  all  other 
sources  whatever,"  etc. 

These  two  paragrapliB  are  mainly  relied  upon  a«  indicating  the 
character  of  the  differences  and  dispntes  that  the  parti<«,  bj  theij 
agi'cement,  composed  and  adjusted. 

In  the  third  paragraph  the  defendant  binds  herself  to  pay  and  satisfy 
the  Levy  judgment  against  the  plaintiff  of  i5250,  with  iutereBt. 

In  the  fourth  paragraph  she  obligates  herself  to  make  a  donation  of 
"five  hnndred  acres  of  land  to  plaintiff's  daughter."  The  land  is 
particularly  described  and  indicated  thus :  *' A  part  or  portion  of  said 
lands  is  fww  claimed  as  the  property  of  the  succession  of  Meredith 
Calhoun,  having  been  advertised  for  sale  therein,  and  said  sale  has 
been  enjoined  by  said  Mrs.  Lane;  and  which  suit  she  declares  she  will 
prosecute  to  a  successful  termination:  and,  if  unsuccessful,  that  she 
will  purchase  said  land  at  the  succession  sale,  in  order  to  perfect  the 
donation ;  or,  on  her  inability  so  to  do,  she  promises  to  make  a  dona- 
tion to  his  said  neice  of  five  hundred  acres  of  land  of  equiil  lvalue.  The 
formal  act  of  donation,  before  a  notary,  shall  be  executed  and  signed 
whenever  W.  S.  Calhoun  desires,"  etc. 

There  is  no  valuation  placed,  by  the  agreement,  on  the  land  t4iat  is 
to  be  donated. 

This  paragraph  indicates  a  reason  why  the  plaintiff  transfers  to  his 
sister  his  interest  in  the  succession  of  his  father,  Meredith  Calhoun, 
and  that  is  to  enable  her  to  complete  the  proposed  donation. 

In  the  fifth  paragraph,  defendant's  pecuniary  obligations  are  ex- 
pressed. 

'*  For  and  in  consideration  of  the  acknmoledgmenUf  declarations  and 
agreements  made  by  the  said  W.  S.  Calhoun,  as  aforesaid,  and  in  order 
to  secure  peace  and  a  final  tennination  of  all  possible  disputes  present 
and  future,"  defendant  agrees  to  pay  to  the  plaintiff  $17,500— that  is 
to  say,  $10,000  in  cash  within  forty-five  days,  and  for  the  remainder  of 
$7,500  to  execute  her  note,  secured  by  mortgage,  due  at  twelve  months* 

II. 

There  was  introduced  in  evidence,  on  the  part  of  plaintiff  and  in 
connection  with  tlie  agreement,  what  purports  to  be  an  act  of  sale, 
whereby  plaintiff,  on  the  27(h  of  May,  1873,  conveyed  to  his  sister,  his 
interest  in  his  mother's  succession,  which  is  differently  construed  by 
counsel,  and  should  be  considered  in  connection  with  the  agreement. 

It  is  six  days  prior  in  date  to  the  order  of  court  placing  them  in  i>oa- 
session  of  their  mother's  succession. 
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An  examination  of  that  act  shows  that  plaintiff  did  convey,  ^vitb  full 
warrantj  to  his  sister,  the  defendant,  his  interest  in  his  mother's  snc- 
eeseion  for  the  express  consideration  of  $35,000^  in  cash  paid. 

At  that  time,  it  appears  the  defendant  was  of  full  age  and  unmarried, 
and  therefore  fully  capable  of  making  the  contract. 

The  act  was  executed  before  A.  Hero,  a  notary  in  this  city.  The 
property,  with  the  exception  of  the  plaintiff's  interest  in  the  succes- 
siouH  of  his  father  and  grandfather,  is  identical  with  that  which  is  de- 
scribed in  the  agreement,  and  eichn&wledyed  therein  to  be  the  proi)erty 
of  defendant.  The  agreement  in  terms  recites  that  the  defendant  *^i» 
the  true  and  iawfull  owner  of  all  and  singular  the  property  formerly 
owned  by  his  mother,  Mary  Smith  Calhoun." 

The  only  essential  difference  between  the  act  of  sale  and  the  agree- 
ment is  in  respect  to  the  consideration. 

In  the  former  it  is  mentioned  as  cash  ;  while  in  the  latter  it  is  differ- 
ently specified,  as  above  recited,  viz: 

Satisfaction  of  the  Levy  judgment  for  $5,250,  with  accumulated  in- 
terest, and  in  cash  and  note  $17,500. 

There  is  no  valuation  placed  upon  the  live  hundred  acres  of  land  to 
be  donated.  Nothing  is  said  in  the  agreement  upon  that  subject.  The 
consideration  that  is  expressed  in  the  act  of  sale  is  $35,000,  an  equal, 
if  not  greater,  amount  than  defendant  promises  to  pay  in  agreement. 

The  only  legitimate  conclusion  we  can  arrive  at  is  that  the  act  of 
sale  of  May  27, 1873,  was  recognized  by  the  agreement,  and  all  differ- 
ences and  disputes  between  the  parties  appertaining  thereto  or  growing 
out  of  same,  were  therein  adjusted  and  composed ;  and,  that  the  con- 
sideration that  was  specified  in  the  act  of  sale  as  mshf  was  explained 
and  arranged  to  suit  defendant's  circumstances. 

in. 

Assuming  the  agreement  to  be  a  sale  and  not  a  compronrise,  defend- 
ant's counsel  further  argues  that  it  is  void,  for  the  reason  that  a  mar- 
ried woman  is  not  permitted  to  puichase  property  on  terms  of  credit 
on  her  separate  account,  unless  she  is  possessed  of  adequate  means  to 
discharge  her  obligations  from  her  own  resources. 

While  that  is  true,  as  a  general  proposition,  the  principle  is  not 
properly  invoked  here.  We  have  already  ascertained  that  the  agree- 
ment is  not  a  sale }  but,  it  is  one  in  whic(>  the  previously  existing  title 
of  defendant  is  recognized  and  af&rmed.  We  have  also  ascertained 
that  the  defendant  acquired  her  title  after  her  full  majority,  but  prior 
to  her  marriage — hence  there  was  involved,  in  its  acquisition,  no  ques- 


m)  SUPREME  COURT  OP  LOUISIANA. 

Calboun  v«.  Lane  et  o1. 


tion  of  marital  restiaiiits  or  authority.  In  the  angwer  of  defetidanf  s 
present  connsel,  he  challenges  the  validity  of  the  cod ni deration  for  the 
agreement  heyojid  the  Hiim  of  $:jO,000.  Impliedly  he  admit«  that  to  be 
a  fair  valuation  of  plaintiff's  interest.  In  our  view,  the  defendant's 
obligations  are  less  than  that  amount.  But  on  that  basis  she  became 
posj^essed  of  property  worth  $60,000— including  her  share — and  which 
was  certainly  adequate  to  Xhei  parapherfuil  acquisition. 

IV. 

A  further  argument  is  made  to  the  effect  that  plaintiff  released  and 
abandoned  all  claims  upon  t\i%  property  referred  to  as  against  his  sister 
and  against  her  husband,  '^  if  any  he  may  or  might  have,'^  and  bound 
himself  '<  never  to  make  demand,  call  npon  or  prosecute  his  said  sister, 
her  husband,  or  their  heirs, /or  an  account  relatif^  thereto ^^  and,  there- 
fore, the  whole  agreement  is  tainted  with  illegality  and  cannot  be 
enforced:  It  is  difficult  to  conceive  what  claim  plaintiff  could  have  had 
against  defendant's  husband  on  account  of  his  mother^  succession  or 
property.  But  it  is  a  sufficient  answer  to  say  there  is  no  proof  furnished 
by  the  agreement  or  otherwise  of  any  debt  or  demand  the  plaintiff  bad 
against  the  defendant's  husband;  and,  inasmuch  as  both  plaintiff  and 
defendant  were  of  full  age  in  1873,  when  they  accepted  their  mother's 
succession  unconditionally,  no  account  was  due  the  defendant. 

We  regard  those  as  precautionary  recitals  in  the  act,  and  exercising 
no  control  over  its  general  effect. 

The  act  of  sale  was  doubtless  introduced  by  plaintiff  as  a^jnvatory 

to,  and  as  a  basis  for  the  agreement  of  compromise — to  show  the  ttatua 

of  the  parties  thereto  with  respect  to  each  orher  at  the  time  it  was 

made — and  to  indicate  the  relations  existing  between  the  title  and  the 

agreement  itself. 

V. 

It  cannot  be  contested  that  a  married  woman  has  the  right  to  com- 
promise a  law  suit  pending  against  herself,  or  to  make  a  transaction 
for  the  purpose  of  preventing  a  law  suit  agaiijst  herself;  and  transac- 
tions have,  between  the  parties,  a  force  equal  to  the  authority  of 
things  adjudged.  26  Ann.  289,  Harion  vs.  Solibellos;  37  Ann.  679, 
Sentell  vs.  Doia  Stark ;  34  Ann.  1171,  Thornhill  vs.  Bank ;  37  Ann.  324, 
Chaffe  vs.  Watts;  20  Ann.  248,  Davis  vs.  Lee ;  23  Ann.  696,  Robum  vs. 
Picrson;  R.  C.  C.  3071,  3073,  3078. 

The  agreement  appertains  exclusively  to  the  defendant's  separate 
property.  It  is  a  compromise  between  two  forced  heirs  to  the  saoces- 
sioij  of  their  mother,  and  had  its  foundation  in  a  sale  made  ten  years 
before  and  prior  to  the  defendant's  marriage. 
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On  its  face  the  consideration  appears  to  bo  just  and  adequate,  and 
its  safficiencj  has  not  been  ansailed  or  questioned  here,  except  in 
argument  and  pleading. 

The  defendant  appeared  and  signed  the  act  in  the  presence  of  her 
husband,  who  signed  with  her,  and  her  counsel,  F.  W.  Baker,  who 
also  signed,  attesting. 

There  is,  in  our  opinion,  no  qaestion  of  the  validity  of  the  agree- 
ment, and  plaintiff  is  entitled  to  the  enforcement  of  it. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  avoided,  annulled  and  reversed ;  and  proceeding  to 
render  such  judgment  as  should  have  been  rendered  by  the  court 
a  qua,  it  is  ordered,  adjudged  and  decreed  that  the  agreement  sued  on 
be  recognized  and  enforced,  and  that  the  plaintiff  and  appellant  do 
have  and  recover  of  the  defendant  and  appellee  the  sum  of  ten 
thousand  dollars,  with  five  per  cent  interest  from  judicial  demand ; 
that  defendant  be  required  to  execute  her  note  and  mortgage  in  favor 
of  plaintiff  for  the  further  sum  of  seven  thousand  five  hundred  dollars, 
witli  interest  and  mortgage,  as  stipulated  in  the  agreement  sued  on ; 
that  she  pay  and  discharge  the  Levy  judgment  of  $5200  and  interest, 
and  execute  the  donation  to  plaintiff's  daughter  of  the  land  described, 
or  that  of  equal  value,  and  according  to  the  terns  and  stipulations  of 
the  agreement ;  and  that  all  costs  of  both  courts  be  taxed  against  said  . 
defendant  and  appellee. 

On  Rehearing. 

We  are  requested  to  review  and  recast  our  opinion,  upon  the  follow- 
ing grounds,  viz  : 

1st.  Because  there  is  no  evidence  of  the  existence  of  disputes  and 
differences  other  than  the  recitals  of  the  act,  and  they  are  insufficient 
to  bind  a  married  woman. 

2d.  '^  If  the  contract  sue<l  on  w,  as  the  imtrt  terms  it,  a  sale  of 
plaintiff's  interest  in  his  mother's  succession,  it  cannot  be  a  compro- 
mise.'^ 

3d.  If  the  contract  coald  combiue  both  a  sale  and  a  compromise, 
the  portion  resting  upon  the  nature  of  a  sale,  could  not  bind  a  married 
woman. 

4th.  The  plaintiff  having  proved  the  validity  of  the  sale  of  1873  to 
the  defendant,  he  is  estopped  from  disputing  it ;  and,  as  warrantor,  he 
is  estopped  from  raising  disputes  and  claiming  rights  growing  oat  of 
said  property,  and  a  compromise  based  upon  such  a  consideration  is  a 
nullity. 
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5th.  Becaase,  if  the  court  holds  that  the  act  of  sale  of  1873  is  a  i 
nlation,  then  the  contract  is  a  sale,  pure  and  Bimple,  to  a  married 
woman  not  separate  in  property  and  upon  temiB  of  credit  beyond  her 
means. 

6th.  Because  the  court  erred  in  supposing  the  husband  to  be  a  merely 
nominal  party  to  the  contract. 

The  issues  tendered  by  defendant's  answers  aie  the  folio wiog,  viz : 

1st.  A  general  denial,  coupled  with  the  averment  that  plaintiff  dis- 
closed no  legal  right  <'  upon  the  face  of  the  papers  "  to  bring  him  into 
court. 

2d.    Tliat  the  agreement  sued  on  evidences  a  community  contract. 

dd.  That  she  is  sought  to  be  bound  jointly  with  her  husband  for  the 
Levy  judgment. 

4th.  That  part  of  the  consideration  of  the  agreement  is  the  cancel- 
lation of  her  husband's  obligation. 

5th.  That  the  agreement  is  a  simulation  and  null  upon  its  face. 

On  the  trial  the  defendant  was  not  sworn  as  a  witness,  and  her  coun- 
sel introduced  no  evidence.     Hence  none  of  her  defenses  are  made  out. 

The  agreement  shows  upon  its  face  a  prima  facie  right  in  plaintiff  to 
bring  the  defendant  into  court. 

It  does  not,  in  its  recitals,  evidence  a  community  contract.  They  do 
not  show  that  her  husband's  obligations  enter  into  its  consideration. 
It  contains  no  inherent  proof  of  its  simulation.  The  Levy  judgment 
is  against  the  plaintiff,  and  there  is  no  legal  prohibition  against  the 
defendant's  husband  binding  himself  cojointiy  with  lier  for  its  pay- 
ment, to  a  stranger. 

Recurring  to  the  defendant's  application  for  a  re-hearlng,  we  find, 
in  our  opinion,  no  warrant  for  the  assertion  that  it  construed  the 
agreement  to  be  a  sale ;  or,  as  one  partaking  of  both  the  nature  of  a 
sale  and  a  compromise.  The  record  does  not  disclose  any  evidence 
to  justify  the  inference  that  plaintiff  denies  or  disavows  the  title  of 
1873 ',  or  that  he  raised  the  disputes  and  differences  concerning  it.  We 
gave  no  intimation  to  the  effect  that  the  sale  of  1873  was  a  simulation 
— though  the  defendant  and  her  counsel  assert  it  was — and  our  infer- 
ence that  defendant's  husband  was  only  a  nominal  party,  was  drawn 
from  the  want  of  proof,  of  any  kind,  that  he  was  an  interested  party. 
The  opinion  is  plain  and  unmistakable. 

It  reads  thus :  ''  The  agreement  appertains^  exclusively,  to  defend- 
ant's separate  property.  It  is  a  compromise  between  two  forced 
heirs  to  the  succession  of  their  mother ;  and  had  its  foundation  in  a 
sale  made  ten  yeare  before,  and  prior  to  the  defendant's  marriage. 


NEW  ORLEANS,  MAY,  1887,  003 


Calhoan  vs.  Lane  et  al. 


'^  On  its  face  the  consideration  appears  to  be  just  and  adequate ;  and 
its  sufficiency  has  not  been  assailed  or  questioned  here,  except  in  ar- 
gument and  pleading.  The  defendant  appeared  and  signed  the  act,  in 
the  presence  of  her  husband,  who  signed  with  her  and  her  counsel,  F. 
W.  Baker,  who  also  signed,  attesting.*^ 

The  opinion  further  holds  that  a  married  woman  has  the  incontesta- 
ble right  to  compromise  a  law  suit  that  is  pending  against  herself,  or 
to  make  a  transaction  for  the  purpose  of  preventing  a  law-suit  being 
brought  against  her ;  and  that  transactions  have  a  force  equal  to  the 
authority  of  things  a^udged. 

The  only  remaining  question  for  consideration  is  whether  or  not 
extraneous  proof  of  differences  and  disputes  should  have  been  adduced, 
in  order  that  a  transaction  or  compromise  should  have  binding  force 
and  effect  upon  a  married  woman,  authorized  by  her  husband  alone, 
tliough  not  separated  from  him  in  property. 

Defendant's  counsel  say,  in  their  brief:  ''We  plant  ourselves  upon 
the  position  that  there  is  not,  in  this  case,  that  quantum  of  evidence, 
adduced  by  the  plaintiff,  to  authorize  the  Court  to  render  a  judgment 
against  a  married  woman,  on  a  contract  signed  conjointly  with  her 
husband,  without  the  authorization  of  the  judge.  The  whole  case 
tarns  upon  this  question.'' 

Further :  ''  There  is  no  doubt  about  the  power  of  a  married  woman 
to  enter  into  a  compromise.  A  compromise  is  only  one  tbrm  of  ooti- 
tract,  which  any  person  with  power  to  alienate  the  thing  with  reference 
to  which  the  compromise  is  made,  can  enter  into.  She  has  the  option, 
unless  the  other  party  objects,  to  enter  into  such  a  contract  of  compro- 
mise, solely  with  the  consent  of  her  husband."  But  the  other  party 
''accepts  a  contract  which  imposes  upon  him  the  burthen  of  proof  to 
show  that  the  compromise  was  for  the  separate  use  of  the  wife." 

It  is  a  well  established  principle— one  deeply  imbedded  in  our  juris- 
prudence— that  he  who  sues  a  married  woman  upon  a  contract,  or  obli- 
gation, must  show  by  proof  administered  that  the  "contract  turned  to 
her  advantage" — or  inured  to  her  separate  benefit.  We  do  not  under- 
stand that  this  rule  obliged  the  plaintiff  to  administer  proof  to  establish 
the  verity  of  the  contract,  or  the  sufficiency  of  the  consideration  of  tlie 
written  instrument;  but  it  does  oblige  him,  by  some  evidence,  to  show 
that  an  established  conti-nct  "turned  to  her  advantage." 

Defendant's  counsel  contend  that  in  neither  Barron  vs.  Sollibellos, 
nor  Sentell  vs.  Stark^  were  the  recitals  of  the  act  held  sufficient  proof 
of  a  transaction;  but  that  i^voof  aliunde  was  administered  for  the  pur- 
pose of  establishing  it. 
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Id  the  former  case,  Mrs.  Barron  enjoined  the  execution  of  a  j» 
she  had  confessed,  npon  the  donble  ground  that  the  obligation  i 
of  her  husband's  and  that  it  did  not  inure  to  her  benefit. 

The  Court  say :  ''  The  simple  question  presented  Ib,  can  a  i 
woman  compromise  a  lawsuit  pending  against  herself  f    We  i 
no  one  will  dispute  her  right  to  do  so.  And  *  transactions  have.  \ 
the  interested  parties,  a  force  equal  to  the  authority  of  things  a4J4 
It  is  difficult  to  imagine  how  it  can  be  pretended  that  money  1 
Solibellos  for  the  purpose  of  enabling  the  compromise  to  be  < 
did  not  inure  to  her  benefit.    Nor  can  she  be  listened  to  when  • 
that  the  debt,  on  which  Miltenberger  has  sued  her,  was  the  debt  c 
husband  j  for,  by  the  compromise,  they  agreed  to  pat  an  end  t»( 
lawsuit,  to  a^'ust  their  differences  by  mutual  consent  in  tiie  \ 
which  they  agreed  en,  and  which  each  party  preferred  to  the  1 
gaining  balanced  by  the  danger  of  losing.    The  injnnction  was  i 
idently  maintained."    26  Ann.  289. 

In  the  latter  case  plaintiff  sued  Mrs.  Dora  Stark  on  several  i 
notes  that  she  had  executed  in  pursuance  of  an  act  of  oomp 
a  lawsuit,  and  her  defease  was  that  the  debt  was  her  hnshaod^^l 
marital  coercion.  The  Court  say :  ^'  That  a  married  womtt 
compromise  a  pending  lawsuit  against  herself,  has  been 
Barron  vs.  Solibellos^  where  the  facts  were  very  similar  to  tboM  a 
case  at  bar,  and  she  cannot  he  heard  to  set  up  the  defense  that  fftij 
was  her  hushand^Sj  in  a  suit  upon  the  compromise^  after  she  bat  i 
make  it  in  the  previous  suit,  or  withdrawn  it,  in  consideration  tf 
advant&ges  she  secured  by  the  compromise. 

''  If  a  married  woman,  under  such  circumstances,  can  go  bdiiil 
own  judicial  admissions  and  repudiate  them,  she  will  have  is 
that  the  law  has  not  conferred  upon  her.        «        •         •        • 

<'We  think  the  defendant  has  no   escape  from    the 
the  obligations,  and  that  the  judgment  in  her  £avor  is  erroT'^ 
Ann.  1171. 

In  Thomhill  vs.  Bank,  suit  was  brought  to  emnul  ajudgwMmJtt 
in  pursuance  of  a  compromise  on  various  grounds,  and  amo&f  i 
that  it  was  the  husband's  debt.    The  Court  say :  '*  The  autbori^^ 
married  woman   to  make  a  compromise,  with  the  authority  rf^ 
husband,  has  been  judicially  determined  in  Barron  vs.  Solil 
Ann.  289. 

^'  The  effect  of  the  compromise  and  of  the  judidal 
based  thereon,  was  only  to  effect  that  which  the  plaintiff  would 
had  the  unquestioned  right  to  do,  assuming  that  the  debt 
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separate  debt,  viz :  to  subject  ber  separate  property  to  the  payment 
thereof. 

"  Can  the  plaintiff  be  heard  to  deny  that  the  debt  did  inure  to  her 
separate  benefit?  We  think  not.  She  was  a  party  to  the  suit  in 
which  the  judgment  assailed  was  rendered,  and  she  judicially  con- 
fessed the  fact. 

'*  The  cases  suggesting  that  a  married  woman  is  not  estopped  from 
attacking  her  own  judicial  confession  are  based  entirely  upon  the  supposi- 
tion that  such  confession  may  have  been  induced  by  marital  influ- 
ence,^ etc. 

Instead  of  the  court  holding  that  extraneous  proof  was  necessary, 
they  declined  to  hear  and  consider  such  evidence  in  those  cases. 
Instead  of  holding  that  proof  should  be  administered  to  establish  that 
the  debt  inured  to  her  advantage,  they  say  that  the  only  reason  that  a 
married  woman  is  estopped  from  attaching  her  judicial  confession  is 
baaed  upon  the  supposition  of  marital  influence.  We  have  no  such 
allegation  here.  On  the  contrary,  the  defendant's  husband  appeared 
as  her  counsel  and  filed  her  first  answer,  and  his  act  was  not  subse- 
quently repudiated. 

In  the  last  decided  case — Sentell  vs.  Stark — defendant  plead  in  her 
answer  marital  coercion  and  non-liability  for  her  husband's  debt;  but 
she  failed  to  substantiate  the  former  and  the  court  would  not  listen  to 
the  proof  of  the  latter. 

As  illustrating  the  view  taken  of  this  subject,  an  early  case  may  be 
quoted,  in  which  it  was  said :  ''  The  wife  was  bound  by  the  note  which 
she  executed  jointly  and  severally  with  her  husband  ;  although,  if  the 
debt  for  which  it  was  given  was  her  husband's  alone,  and  she  merely  a 
security,  she  could  have  resisted  the  execution  of  the  amount  by 
availing  herself  of  her  exceptioL  to  such  a  contract  resulting  from  her 
condition  as  a  married  woman.  But  having  made  the  exception,  and 
no  fraudf  restraint,  or  duress  having  been  charged  to  be  exercised  in 
relation  to  her  non-appearance  after  citation,  the  judgment  against  her 
must  he  considered  as  validJ"    2  Ann.  342,  Aubic  vs.  Gill. 

In  23  Ann.  314,  Darcy  vs.  Martin,  the  court  sanctioned  the  right  of 
a  married  woman  to  enjoin  the  execution  of  a  judgment  she  had  con- 
fessed with  the  authorization  of  her  husband,  on  the  grounds  of  error, 
fraud  and  marital  coercion  and  restraint. 

Similar  rulings  were  made  in  28  Ann.  839^  Strother  vs.  Hamlet;  15 
Ann.  628,  Baines  vs.  Biirbridge;  15  Ann.  621,  Medart  vs.  Fasnach;  34 
Ann.  1065,  Succession  of  Andius. 

But  to  show  how  guarded  this  Court  has  been  in  admitting  married 
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women  to  urge  such  defeusea  a^uinst  judgmento,  we  have  noted  the 
striking  language  employed  by  onr  immediate  predecessors  in  treating 
of  them : 

'^And  that  principle  has  been  carried  so  far  that  the  wife  is  permitted 
to  sne  to  annul  and  to  enjoin  the  enforcement  of  a  judgment  she  ha» 
confessed."    SO  Ann.  1024,  Sara  Bowman  vs.  Kaufman. 

The  Code  teaches  that  a  transaction  or  compromise  is  an  offreemeni 
"  between  two  or  more  persons  who,  for  prmjentUiy  or  putting  an  end 
to  a  lawsuit,  adjust  their  differences  by  mutual  consent,  in  the  manner 
which  they  agree  on,  and  which  one  of  them  prefers  to  the  hope  of 
gaining  balanced  by  the  danger  of  losing."    R.  C.  C.  :i071. 

A  transaction  is  an  agreement  of  two  oi'-more  parties.  If  htut  for  its 
object  the  prevention  or  termination  of  a  lawsuit  between  tiie  parties. 
It  is  an  adjustment  of  differences  and  disputes  by  mutual  consent. 
This  acyustnient  is  preferred  to  the  hope  of  gaining  balanced  by  the 
danger  of  losing. 

It  was  well  said  in  Rabura  vs.  Pierson,  that  the  law  which  gives  t4> 
*'  the  transaction  the  anthority  of  the  thing  adjudged  is  founded  u|>on 
the  maxim  that  it  is  for  the  interest  of  the  commonwealth  that  there 
should  be  an  end  to  litigation."    23  Ann.  696. 

This  class  of  contracts  is  clearly  <fistingiiishable  from  that  in  which 
equivalents  are  respectively  given  and  received. 

It  was  correctly  observed  by  our  predecessors  that  "in  transactions, 
as  they  are  defined  in  the  Code  and  in  the  Roman  law,  there  is,  from 
the  nature  of  such  contracts,  something  aleatory."  20  Ann.  248,  Davis 
vs.  Lee. 

Pothier,  in  writing  on  the  subject,  employs  this  language:  "There 
are  certain  agreements  In  which  persons  of  fnll  age  arc  umi  entitled  to 
restitution,  be  the  injure  ever  so  considerable.  Such  are  csompromises 
according  t^  the  edict  of  Francis  IT.  Thef«e  nre  ngreeroents  respecting 
pretensions  upon  which  there  are  impending  or  expected  Utigatiana.  • 
♦  •  By  the  very  nature  of  such  agreements,  the  intention  of  the  par- 
ties is  the  avoidance  of  litigation,  even  at  the  expense  of  what  belongs 
to  them."    1  Pothier  Ob.,  p.  121  (36). 

The  Code  declares  that  a  transaction  has  **  between  interested  par- 
ties, a  force  equal  to  the  authority  of  things  adjudged."  and  that  "they 
cannot  be  attacked  on  account  of  error  in  law  or  any  te«io»."  R.  0.  C. 
a078. 

In  Long  vs.  Robinson,  suit  was  brought  to  annul  a  transaction  on  tlic 
ground  that  there  was  great  inequality  in  their  resiiective  shares  and 
interests,  and  the  Court  hold  that  such  a  claim  was  unfounded,  and 
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declined  to  listen  to  evidence  in  support  of  it.  ■  What  is  ''  a  force  eqnai 
to  the  authority  of  things  adjudged  ? '' 

"  A  thing  adjudged  is  said  of  that  which  has  been  decided  by  a  final 
judgment,  from  which  there  can  he  no  appeal,  either  because  the  ap- 
peal did  not  lie,  or  because  the  time  fixed  for  appealing  is  elapsed ;  or 
because  it  has  been  affirmed  on  appeal.'^    R.  C.  C.  3556,  No.  31. 

If,  then,  as  learned  counsel  admit,  *'  there  is  no  doubt  of  a  married 
woman ^H  right  to  enter  into  a  compromise,^'  or  to  make  a  transaction, 
'^  solely  with  the  consent  of  her  husband,''  we  submit,  on  the  authori- 
ties cited,  that  his  question  must  be  answered  in  the  negative. 

There  is  no  precept  of  the  law  that  requires  evidence  to  support  an 
act  or  compromise.  This  would  of  itself  destroy  its  effect  as  a  trans- 
action. It  could  not  then  be  said  to  have  a  force  equal  to  the  author- 
ity of  things  adjudged.  It  would  then  be  deprived  of  its  character  as 
an  unappealable  judgment,  and  reduced  to  the  rank  of  conventional 
obligations  and  commutative  contracts.  If  it  be  necessary  to  prove 
aliunde  that  there  was  an  adequate  consideration,  then  it  would  eo 
instanU  cease  to  be  a  compromise.  If  proof  is  necessary  to  show  that 
the  contract  turned  to  her  ad/vantage,  the  provisions  of  the  Code  would 
be  violated,  and  by  its  reception  the  jurisprudence  would  be  trenched 
upon. 

Both  the  Code  and  the  decisions  quoted  clearly  indicate  what  de- 
fendant's remedy  and  redress  are.  If  there  was  error  in  the  matters 
that  were  transacted,  or,  if  fraud,  violence,  duress,  marital  coercion,  or 
restraint  were  resorted  to ;  or  possibly  upon  proof  that  the  debt  did 
not  enure  to  her  separate  estate,  or  was,  in  fact,  that  of  her  husband, 
she  might  have  been  relieved;  though  it  is  unnecessary  to  decide  that 
question  now,  because  there  is  no  averment  of  marital  coercion,  or 
restraint;  and  no  pi  oof  whatever  of  any  of  the  charges  we  have 
enumerated.  And,  in  maintaining  the  transaction  in  the  instant  case, 
we  have  not  gone  to  the  extent  of  the  doctrine  that  was  announced  in 
AtiHe  vs.  6rt72,  above  cited. 

We  have  given  the  questions  involved  most  patient  and  careful  con- 
sideration, and  feel  satisfied  that  the  conclusions  announced  in  our 
opinion  are  founded  in  reason  and  on  authority,  and  we  shall  adhere 
to  them. 

It  is,  therefore,  ordered,  adjuded  and  decreed  that  our  original  opin- 
ion and  decree  remain  undisturbed. 

Mr.  Justice  Poch^  takes  no  part,  and  assigns  his  reasons. 


Poch£,  J.    My  examination  of  this  case,  on  the  application  for  re- 
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heariag,  had  led  me  to  the  conclusion  that  onr  original  opinioD  was 
orroueoas,  and  that  owing  to  the  lack  of  evidence  on  the  part  of  plain- 
tiffy  to  Bapport  his  claim,  the  judgment  should  have  been  one  of  non- 
suit. I  adhere  to  that  opinion ;  bnt  as  I  was  prevented  by  sickness 
from  hearing  the  argument  of  eonusel  on  rehearing,  I  take  no  part  in 
the  present  opinion  and  decree. 


No.  9913. 
Jamks  a.  Renshaw  vs.  Adki.ime  C.  Dowty  and  Husband. 

In  a  suit  by  a  creditor  for  the  nullity  of  a  tranafer  by  bin  debtor  to  the  Utter's  wif«.  of 
property,  as  a  dation  en  paisnvent  of  her  paraphernal  fauds.  on  the  ground  that  aoch 
tranafer  is  simulated  and  fraodnlent,  proof  on  tbo  part  of  the  urife  that  there  was  actual 
consideration,  althongfa  inadequate,  is  cooclusiTe  against  the  allegation  of  sironlatioQ. 

The  attack  of  the  transfer  as  a  fraudulent  preference  over  the  husband's  creditors  is  tho 
rerooatory  action  of  out  cede,  and  is  Vatred  by  the  preaoripUon  of  one  year. 

APPEAL  from  the  Twelfth  Distiict  Court,  Parish  of  Rapides. 
Blackman,  J. 

B»  J.  Bowman  and  Henry  Renshaw  for  Plaintiff  and  Appellant: 

The  evidence  shows  that  the  claim  of  the  wife  does  not  reach  93600,  and  the  property 

conveyed  is  93060  more  than  that  amount.    Contracts  between  husband  and  wife  are 

nullities,  non-existent,  except  to  I'estore  the  amount  due  the  wife. 
Where  more  than  half  the  price  is  simulated,  the  contract  is  simulated,  as  wftll  a«  a  nnUity, 

becanee  such  a  contract  is  prohibited. 
In  simulations  subsequent  creditors  can  attack.    15  Ann.  177.    A  simulated  tranafer  trill 

not  support  prescription.    11  Ann.  265 ;  10  Ann.  20 ;  8  Ann.  81.  4.58  ;  1  Ann.  132. 
The  prescription  of  one  year  pleaded  bo^^ins  only  from  date  of  Judgment  against  the  debtor, 

is  inapplicable  to  sale  in  execution  of  wife's  judgment.    When  no  debt  is  due  her.  it  is 

a  mere  nullity  and  transfers  no  title.    6  Ann.  87. 
Presumption,  in  actions  fh>m  fraud  alone,  begins  only  from  date  of  crediU»r*s  Judftrnt^ut. 

C.  C.  1889.    One  year  had  not  elapse<l  from  date  of  Judgment. 
The  testimony  of  married  women,  iu  proof  a  paraphernal  claim  against  husband  in  a  i»aro 

exceeding  $500.  nncorrolwrated  by  cirouoiHtanoeH.  is  insuiflcient  to  establish  the  claim. 

37  Ann.  857. 
Value  of  property  in  this  case  determines  Jurisdiction.    37  Ann.  f^fi. 

James  Andrews  for  Defendant  and  Appellee: 

t .  The  husband  and  wife  can  make  a  legal  conti-act  of  sale,  or  dation  en  paietmrnt—My 
whenever  the  transfer  is  for  the  purpose  of  paying  the  rights  of  one  of  the  spouses 
Judicially  sepai-ated  from  the  other;  iid,  whenever  the  transfer  from  the  huabaod  to  ihe 
wife  has  a  legitimate  cause,  such  as  the  replacing  of  her  dotal  or  other  offfHsts  by  him 
alienated.  This  contract  may  take  place  whether  the  sponileM  be  separated  in  propeirty 
or  not.     Voorhies,  C.  C.  3446 :  Rev.  U.  C.  S431. 

2.  The  wife  may,  during  niariirige,  petition  against  the  husband  for  a  8«»paration  of 
property  when  the  disorder  of  his  affairs  induces  her  to  believe  that  his  estate  may  not 
be  sutAcieDt  to  meet  her  rights  and  claims.    Voothies,  C.  O.  3495 :  Rev.  C.  C.  3399. 
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3 .  A  doiion  &n  paiement  made  by  the  husband  to  the  wife  in  settlement  of  her  paraphernal 
rights,  if  in  good  faith,  is  valid,  though  her  judgment  of  separation  against  him  be  nnlL 
30  Ann.  746. 

4.  A  suit  to  annul  a  dation  enpaieinent  made  in  execution  of  a  wife's  Judgment  as  collusive, 
fraudulent  and  simulated,  can  be  viewed  in  no  other  light  than  a  revocatory  action.  6 
Ann.  87,  494  ;  11  L.  424 ;  14  Ann.  106 ;  30  Ann.  966;  34  Ann.  347. 

5.  The  correctness  of  a  Judgment  of  separation,  or  the  sufficiency  of  the  evidence  upon 
which  it  was  rendered,  cannot  be  inquired  into  by  a  creditor  of  the  husband  whose 
claim  arose  subsequent  to  ito  rendition.  C.  C.  3434  ;  6  Ann.  391 ;  4  R.  336 ;  34  Ann.  49 ; 
22  Ann  49  ;  23  Ann.  619 ;  10  Ann.  564  ;  14  Ann.  49. 

6.  The  husband's  transfer  to  the  wife  in  satisfaction  of  her  paraphernal  claims  is  not 
subject  to  the  ordinary  rules  governing  the  revocatory  action.  By  our  settled  Jurispru- 
dence neither  his  pecuniary  embarrassment  or  actual  insolvency,  nor  injury  to  the 
rights  of  creditors,  present  any  obstacle  to  transfers  in  satisfaction  of  such  claims, 
when  shown  to  be  real  and  genuine.  8  Ann.  485 ;  30  Ann.  745 ;  33  Ann.  536 ;  34  Ann.  992. 

7-  Actions  to  annul  a  wife's  Judgment  and  a  transfer  thereunder  are  prescribed  in  one 
year  from  the  date  of  the  transfer  or  dation  en  paiement.  6  Ann .  87 ;  1 1  L.  424  ;  34  Ann. 
347  ;  30  Ann.  966 ;  14  Ann.  106. 

8.  He  who  alleges  simulation  must  establish  it,  and  to  do  so  must  disclose  an  intention  to 
defraud  and  iujury  to  himself.  18  L.  388 ;  2  R.  92 ;  13  Ann.  739 ;  13  Ann.  474 ;  30  Ann. 
966 ;  23  Ann.  619. 

9.  The  wife  may  introduce  other  proof  when  her  Judgment  against  her  husband  is  attacked 
by  the  husband's  creditors  other  than  that  upon  which  it  is  based,  and  show  that  his 
indebtedness  is  greater  than  the  price  stipulated  in  the  dation  en  paiement  made  to  her. 
28  Ann.  546. 


The  opiDioD  of  the  Court  was  delivered  by 

PoGHl^,  J.  Plaintiff's  object  is  to  annal  and  set  aside  a  dation  en 
paiement  made  by  the  defendant  husband  to  his  wife  as  fraudulent  and 
simulated,  and  as  injurious  to  him  as  a  judgment  creditor  of  the  hus- 
band. 

The  defense  is  a  general  denial,  an  averment  that  plaintiff  was  not 
a  creditor  of  the  husband  at  the  date  of  the  transfer,  and  the  prescrip- 
tion of  one  year. 

Plaintiff  appeals  from  an  adverse  judgment. 

The  transfer  from  the  husband  to  his  wife  was  preceded  by  a  judg- 
ment of  separation  of  property,  condemning  him  in  tlie  sum  of 
$5320.60  in  favor  of  his  wife;  and  the  property  transfeiTed  was  ap- 
praised at  $5663.  While  in  his  petition  plaintiff  charges  absolute 
simulation  in  the  proceedings  which  he  attacks,  on  appeal  he  concedes 
that  the  moneyed  claim  of  the  wife  amounted  at  least  to  the  sum  of 
$2583.37. 

It' follows,  under  his  own  admission,  that  there  was  a  real  and  valid 
consideration  to  the  extent  of  that  sum  for  the  transfer.  Hence  the 
transaction  was  not  a  simulation,  and  that  feature  of  the  action  fails. 
Brown  vs.  Brown,  30  Ann,  966. 
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This  leaves  plaintiff  in  the  attack  with  his  allegation  of  fraud  to  the 
detriment  of  his  rights  as  a  creditor. 

Conceding  arguendo  that  he  was  a  creditor  at  the  date  of  the  trans- 
action^ his  action  must  be  characterized  as  an  attack  on  a  real  con- 
tract, alleged  to  have  been  made  in  fraud  of  creditors. 

This  is  the  revocatory  action  proper,  which  is  barred  by  the  pre- 
Bciiption  of  one  year  from  the  date  of  the  attacked  transfer.  C.  C. 
1987;  Britto  vs.  Favre,  34  Ann.  347.  and  authorities  therein  cited; 
Powell  vs.  O'Neil,  24  Ann.  522. 

The  dation  enpaiement  was  made  in  December,  1883,  and  plaintiff's 
action  was  brought  in  January,  1886;  it  is  therefore  barred  by  the 
prescription  of  one  year. 

Judgment  affirmed. 


No.  9791. 
Wilson  &  Bblanger  vs.  W.  R.  Hanna  &  Bko.— W.  H.  Brown, 

Intkrvenor. 

Where  the  iasae  in  a  case  la  one  of  fact,  saoh  as  fraud  or  simulaiion,  and  the  teatimony  i« 
conflioting,  it  is  a  safe  rule  not  to  disturb  the  Jndfnnent  of  the  lower  court,  unless  after 
careful  Msearch  and  patient  weighing  of  the  jaiTiog  testimony,  there  is  a  thoroogh  con- 
viction that  the  judgment  Is  wtong. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Ti880t,  J. 


P.  U,  Th4ard  dc  Sons  for  Plaintiffs  and  Appellants. 
W,  8.  Benedict  and  A.  J,  Murphy  for  lutervenor  and  Appellee. 
J.  A,  Seqhers,  Curator  cuL  hoc. 


The  opinion  of  the  Court  was  delivered  by 

ToDDy  J.  The  parties  to  this  litigation  are  all  residents  of  Nicara- 
gua. 

The  plaintiffs,  merchants  of  Bluefields,  sue  the  defendants  on  balance 
of  an  account  for  $3,523.35,  before  the  Civil  District  Court  of  New 
Orleans,  and  caused  to  be  attached  fifty-five  bales  of  rubber  as  the 
property  of  the  defendants,  which  had  been  shipped  to  this  port  and 
consigned  to  Messrs.  Schmidt  &  Ziegler,  of  this  city.  An  order  was 
procured  by  plaintiffs  contradictorily  with  the  curator  ad  hoc  appointed 
to  represent  the  defendants,  for  the  sale  of  the  property  attached,  dur- 
ing the  pendency  of  the  suit,  and  it  was  sold  for  $2,334. 

On  the  day  before  the  sale,  W.  H.  Brown  intervened  in  the  suit, 
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claiming  to  be  the  owner  of  the  property  by  virtue  of  a  purchase  of  the 
same  from  the  defendants. 

The  plaintiffs,  in  answer  to  the  intervention,  alleged  that  the  sale  of 
the  property  to  the  intervener  was  a  fraudulent  simulation. 

There  was  judgment  in  favor  of  the  intervener  and  the  plaintiffs 
appealed. 

The  sole  controversy  is  between  the  plaintiffs  and  the  intervener, 
touching  the  ownership  of  the  property  seized — there  being  no  conten- 
tion about  the  debt. 

As  usual  in  litigations  of  this  character,  we  find  the  evidence  in  the 
record,  which  is  extensive,  painfully  conflicting,  rendering  the  issue  in 
the  case  difiicult  of  determination. 

Were  we  to  be  guided  by  the  evidence  on  behalf  of  the  plaintiffs 
alone,  we  would  readily  reach  the  conclusion  that  the  sale  in  question 
was  a  pure  simulation,  as  by  that  evidence  it  is  made  to  appear  that 
the  intervener  went  to  Nicaragua  entirely  without  means,  and  was  for 
some  time  employed  by  the  defendants  as  clerk  at  a  moderate  salary, 
and  that  such  was  his  apparent  condition  at  the  date  of  the  alleged 
transfer  of  the  rubber. 

On  the  other  hand,  it  is  shown  that  soon  after  quitting  the  employ- 
ment of  the  defendants  as  clerk,  the  intervener  purchased  at  a  nominal 
price  the  lease  for  a  long  term  of  years  of  a  large  tract  of  land,  and 
established  thereon  a  banana  plantation,  estimated  to  be  worth  at  the 
time  of  the  trial  in  the  lower  court,  about  $8,000.  That  he  was  assisted 
in  the  improvement  of  this  plantation  and  his  business  generally  by  a 
merchant  doing  business  at  Bluefields,  a  town  in  the  Mosquito  Reser- 
vation in  said  State.  The  price  purporting  to  be  paid  for  the  rnbber 
by  the  intervener  was  $800  in  cash  and  $208.34  in  merchandize.  This 
price  the  intervener  swears  that  he  paid,  and  another  witness  sw«;ar8 
that  he  was  present  when  the  payment  was  made  and  counted  the 
money  himself,  and  also  that  he  negotiated  for  the  intervener  a  loan 
or  advance  from  the  merchant  above  mentioned  of  the  funds  or  means 
to  make  the  payment. 

The  testimony  of  these  witnesses  is  corroborated  by  that  of  the  mer- 
chant referred  to  —named  Ebensberger — who  stated  that  he  had  made 
advances  of  money  and  merchandize  to  the  intervener  exceeding  $3000, 
and  spoke  of  him  (the  intervener)  as  meriting  the  credit  he  had  given 
him  and  confidence  bestowed  from  the  reputation  he  had  established 
for  industry  and  probity  and  exceptional  morality. 

In  cases  of  this  kind,  where  the  mind  is  liable  to  be  embarrassed 
with  doubt,  under  the  effect  of  conflicting  testimony,  we  think  it  the 
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wiser  and  safer  rale  not  to  disturb  the  judgment  of  the  lower  court, 
unless  after  a  careful  study  of  the  evidence  and  a  patient  weighing  of 
the  jarring  testimony  we  are  thoroughly  convinced  that  the  conchision 
reached  by  tlie  judge  of  the  first  instance  is  wrong.  In  the  instant  case 
we  have  reached  no  such  conclusion. 

Judgment  affirmed. 


No.  9823. 
Succession  of  Alexis  Benjamin. 

A  coDTentioDAl  mortgage,  under  our  law,  can  result  only  from  contract 
Where  sach  a  mortgage  is  claimed,  under  the  terms  of  an  ambiguous  writing,  two  things 
arc  essential,  viz:  (I)  The  intention  to  create  a  mortgage  on  the  part  of  the  parties 
thereto ;  (2)  in  order  to  have  effect  with  regard  to  third  persons,  the  expression  of  that 
intention  with  sufficient  clearness  to  serve  as  notice  to  them,  when  the  instrument  is 
recorded. 
Finding  both  these  essentials  wanting  in  the  instrument  under  which  the  mortgage  ia 
claimed,  the  right  is  denied. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Tt880t,  J. 


Alfred  Grwuiy  for  the  Administratrix,  Appellee. 

Braughn,  Buck,  DinJcelspiel,  &  Hart,  for  the  Opponents,  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  Loeb  &  Schoenfeld,  holding  a  jadicial  mortgage  on 
the  immovables  of  the  deceased,  oppose  the  account  herein  filed  by 
the  administratrix,  because,  in  distributing  the  proceeds  of  sale  of  the 
only  immovable  of  the  succession,  the  property  No.  222  Baron ne  street, 
the  administratrix  awards  a  preference  thereon  in  favor  of  Jules 
Aldig6,  as  a  superior  mortgage  creditor. 

Aldigt^^s  claim  to  a  mortgage  reste  on  the  following  anomalons  in- 
strument: 
(Face  of  Note.) 


"  $4477.79.  New  Orleans,  July  \lih,  1862. 

"  On  demand,  after  date,  T promifte  to  pay  to  the  order  of  J.  Aldige, 
four  thousand  four  hundred  and  seventy-seven  79-100  dollars,  for  like 
amount  advanced  by  him  in  payment  of  property.  No.  222  Baranne 
street,  in  mij  name.    Interest  %  per  cent  till  paid.     Value  received. 

''(Signed)  A.  BENJAMIN:' 
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And  the  reverse  of  the  note  reads : 

"State  of  Louisiana, 
Parish  of  Orleans. 

"  Before  me,  Charles  G.  Andry,  a  notary  public,  duly  commissioned 
and  qualified,  in  and  for  the  parish  of  Orleans,  State  of  Louisiana, 
personally  came  and  appeared  Mr.  Alexander  Benjamin,  of  the  city  of 
New  Orleans,  "who  being  duly  sworn  by  nie,  notary,  declared  and  said 
that  he  is  justly  and  truly  indebted  unto  Jules  Aldig^,  Esq.,  also  of 
the  city  of  New  Orleans,  as  eet  forth  in  the  note,  which  is  on  the  re- 
verse hereof,  in  the  sum  of  forty-four  hundred  and  seventy-seven  79-100 
dollars,  which  have  been  advanced  by  the  said  Aldige  to  him,  the 
affiant,  and  applied  by  him,  the  affiant,  to  the  payment  of  a  certain 
piece  of  property,  situated  in  the  First  District  of  the  city  of  New  Or- 
leans, in  the  square  bounded  by  Bfironne,  Dryades,  Julia  and  St. 
Joseph  streets,  and  bearing  the  municipal  No.  222  on  Bnronne  street. 

**  That  in  order  to  secure  the  payment  or  reimbursement  of  the  said 
sum  to  the  said  Aldige  he,  the  affiant,  does  hereby  recognize  and  ack- 
nowledge, in  favor  of  the  said  Aldige,  a  privilege  and  lien  on  the 
above  described  property,  and  ho  does  also  authorize  the  recording  of 
the  said  lien  and  privilege  in  the  office  of  the  Recorder  of  Mortgages 

for  the  parish  of  Orleans. 

''(Signed)  A.  BENJAMIN. 

*'  Sworn  to  and  subscribed  before  me  at  the  city  of  New  Orleans,  this 
thirteenth  day  of  September,  1884. 

''(Signed)  Chas.  G.  Andry, 

"Notary  Public." 

The  foregoing  was  recorded  before  the  judgment  of  opponents,  and 
if  it  be  either  a  privilege  or  a  mortgage,  it  ranks  their  judicial  mort- 
gage. 

It  is  apparent  that  no  privilege  exists;  and  the  only  question  is 
whether  the  writing  creates  a  conventional  mortgage. 

It  purports  to  "  recognize  and  acknowledge  "  a  "  privilege  and  lien." 

Under  our  law,  the  term  "  privilege  "  has  a  well  defined  meaning, 
different  and  distinct  from  the  term  "mortgage." 

In  a  recent  case  we  said :  "  The  distinction  between  mortgages  and 
privileges  is  too  elementary  and  well  understood  for  us  to  extend  the 
plain  significance  of  a  statute  nominating  privileges  only,  so  as  to 
cover  and  include  mortgages  also."  State  ex  rel.  Jackson  vs.  Recorder, 
84  Ann.  178. 

The  only  kind  of  incumbrances  on  property  known  to  the  law  of 
Louisiana  are  mortgages  and  privileges. 
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The  term  lien  is  not  used  in  our  law  as  signiBcativc  of  any  particu- 
lar sort  of  incumbrance.  It  is  a  legal  term  used  geneially  to  signify 
any  incumbrance  on  property,  but,  we  may  sa}',  usually  employed  in 
connection  with  privileges,  and  rarely  with  mortgages. 

Indeed,  it  is  quite  common  to  use  the  tautological  expression  of  lieur 
and  privilege  as  applied  to  a  mere  privilege,  e.  g,  the  vendor's  lien  and 
privilege,  the  lessor's  lien  and  privilege. 

From  this  it  is  clear  that  the  use  of  the  term  litn  in  addition  to  that 
of  privilege  does,  by  no  means,  of  itself,  indicate  the  intention  to  create 
or  recognize  a  mortgage,  or  indeed  anything  in  addition  to  a  privilege. 

It  is  to  be  borne  in  mind  that  if  there  is  any  mortgage  here,  it  is  a 
conventional  mortgage,  or  one  resulting  from  a  contract. 

The  terms  of  this  contract  being  ambiguous,  we  must  endeavor  to 
determine  what  was  the  intention  of  the  parties.  Miller  vs.  Shotwell, 
38  Ann.  890. 

Benjamin  expressed  his  intentions  to  the  notary  who  prepared  the 
writing  indorsed  on  the  notes.  Can  it  be  supposed  that,  if  he  had  ex- 
pressed or  even  hinted  a  desire  to  grant  a  mortgage,  that  experienced 
and  able  notary  would  have  drawn  up  such  a  writing  as  is  here  pre- 
sented f 

From  the  terms  of  the  writing  itself,  it  is  perfectly  clear  to  our 
minds  that,  from  the  fact  that  the  note  was  given  for  money  advanced 
by  Aldig^,  and  actually  applied  in  payment  of  the  price  of  the  prop- 
erty bought  by  Beniamin,  the  latter  supposed  that  Aldige  had  acquired 
a  vendor's  privilege  on  the  property;  and  his  simple  object  was,  by 
the  indorsement,  to  put  the  evidence  of  this  privilege  in  proper  shape 
to  be  recorded. 

The  whole  language  indicates  this  purpose,  and  is  as  far  as  possible 
from  indicating  an  intention  then  and  there  to  create  a  new  and  origi- . 
nal  right. 

Such  would  be  the  purpose  suggested  from  the  reading  of  the  instru- 
ment. It  was  the  evident  interpretation  put  on  it  by  the  Recorder  of 
Mortgages  himself,  who,  when  he  furnished  his  certificate,  reported 
this,  not  as  a  mortgage,  but  as  a  privilege. 

We  have  not  a  shadow  of  doubt  that  it  was  so  regarded  by  the 
notary,  by  Benjamin,  and  even  by  Aldig^,  until,  under  the  necessities 
of  his  case,  his  learned  counsel  suggested  this  far-fetched  theory  of  its 
being  a  mortgage.  Nay,  we  uot«  that  even  he,  in  suing  on  this  note, 
originally  brought  a  simple  persoual  action,  and  the  claim  of  mortgage 
is  only  asserted,  as  an  afterthought,  in  a  supplemental  petition. 

Mr.  Aldig4,  though  examined  as  a  witness,  does  not  pretend  to 
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assert  that  he  accepted  this  contract  as  a  mortgage,  or  ever  regarded 
it  as  such. 

To  create  a  conventional  mortgage,  two  things  are  essential,  viz : 
the  intention  to  create  it  on  ftie  part  of  the  parties  to  the  contract ; 
and,  in  order  to  have  effect  with  regard  to  third  parties,  the  expression 
of  that  intention  with  sufficient  clearness  to  serve  as  notice  to  them 
when  the  instrument  is  recorded.  Both  esf^entials  are  wanting  in  this 
case,  and  we  are  bound  to  overrule  the  conclusion  of  our  learned 
brother  of  the  lower  court. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  judgment 
appealed  from,  dismissing  the  opposition  of  Loeb  &  Schoenfeld,  be 
annulled,  avoided  and  reversed ;  and  it  is  now  decreed  that  their  said 
opposition  be  sustained,  and  that  the  account  of  the  administratrix 
be  amended  by  placing  the  said  Loeb  &  Schoenfeld  thereon  as  judicial 
mortgage  creditors  for  the  amount  claimed  by  them,  with  right  to  be 
paid  out  of  the  proceeds  of  the  immovable  property  sold,  by  preference 
over  Jules  Aldig6  and  other  creditors ;  costs  of  said  opposition  and 
of  this  appeal  to  be  paid  by  the  succession. 


Dissenting  Opinion. 

Bermudez,  C.  J.  The  law  attaches  little  or  no  importance  to  the 
name  by  which  parties  designate  the  nature  of  their  acts  or  transac- 
tions. To  assist  in  finding  and  carrying  out  the  object  in  view,  it 
ascertains  primarilv  the  intention  of  the  particet,  and  next  determines 
what  rights  have  been  conferred  and  what  obligations  are  to  be 
enforced. 

Among  the  instances  in  which  courts  of  justice  have  applied  this 
conservative  principle  are  found  numerous  cases  in  which,  for  instance, 
contracts  termed  conveyances  liave  been  pronounced  to  be  mortgages; 
in  which  apparent  sales  have  been  declared  to  be  donations;  in  which 
authentic  wills  have  been  considered  as  wi\\s  under  private  signature,  etc. 

In  the  present  matter  it  is  glaring  that  Benjamin  intended  two 
things : 

1st,  to  acknowledge,  in  a  solemn  form,  his  indebtedness  to  Aldig6, 
giving  its  origin,  or  consideration,  viz:  money  lent  him  for  the  pur- 
chase of  the  property  in  question,  and, 

2d,  to  secure  the  payment  of  that  debt  by  encumbering,  in  favor  of 
Aldig^,  the  very  real  estate  bought  with  his  money. 

It  is  true  that,  in  the  anomalous  instrument  described,  uselessly  put 
in  the  form  of  an  afidavit,  he  recognizes  in  favor  of  Aldig^  a  privilege 
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and  a  lierif  instead  of  a  mortgage  on  tlie  property  ;  but  this  misnouier 
practically  amounts  to  nothing. 

It  is  very  probable  tliat  he  did  not  know  the  difference  between  a 
privilege  and  a  mortgagey  which  to  many  is  specious. 

It  is  not  shown  that  the  notary  before  whom  he  took  the  oath,  in- 
formed Mm  of  the  meaning  of  the  words  lien  aod  privilege,  or  gave 
bim  any  explanation  on  the  subject. 

It  is  not  unlikely  that  he  thought  that  the  payment  of  this  debt 
would  be  better  secured  by  a  privilege  than  by  a  mortgage. 

There  is  nothing  to  show  what  the  notary  and  the  Deputy  Recorder 
of  Mortgages  thought  of  the  nature  of  the  act,  and  even  if  there  was, 
their  views  on  the  subject  could  not  serve  to  assist  the  court  in  deter- 
mining a  question  affecting  the  character  of  the  deed,  and  which  it 
alone  can  solve. 

If  those  views,  however,  be  entitled  to  consideration,  8urel3'  those 
of  the  district  judge,  before  whom  a  suit  was  brought  to  enforce  the 
debt  and  mortgage  and  who  recognized  the  mortgage,  ought  to  out- 
weigli  those  of  the  notary  and  deputy  recorder. 

Mortgage  is  defined  by  law  to  be  a  right  granted  to  tlie  creditor  over 
the  property  of  the  debtor  for  the  security  of  his  debt.     R.  C.  C.  3278. 

In  the  case  of  Thibodaux  vs.  Anderson,  34  Ann.  800,  this  Court  said 
that  the  word  mortgage  was  not  sacramental,  but  tliat  an  instrument 
to  constitute  a  Louisiana  mortgage  must  contain  all  the  essential  ele- 
ments. 

In  the  case  of  Ells  vs.  Simms,  2  Ann.  251,  germane  to  the  instant  one, 
the  mortgage  resulted  from  a  stipulation  on  a  note  that  the  drawer 
recognized,  agreed  and  consented  tliat  the  party  '*  has  a  privilege  and 
mortgage  for  the  securing  the  payment  of  said  sum  of  money.''  The 
mortgage  was  recognized. 

The  word  Uen  has  been  used  in  the  sense  of  mortgage  in  the  follow- 
ing cases,  viz:  Vincent  vs.  Merle,  19  Ann.  529;  Dupuy  vs.  Bemisa,  2 
Ann.  513  J  Leonard  vs.  Shiff,  37  Ann.  299,  362;  Williams  vs.  Duer,  14 
La,  537;  Butt  vs.  Eliot,  19  Wall.  547. 

This  is  not  a  case  in  which  it  can  be  said:  Eei  ens  dat  forma. 

It  must  be  noted  that  in  the  present  case,  Benjamin  used  the  word 
lien  beside  the  word  privilege.  Lien  is  a  generic  term  which  means 
either  a  privilege  or  mortgage.    Bouvier,  L.  D.  Vo.  Lien  No.  13. 

Has  not  Benjamin  distinctly  stated  that  he  acknowledged  the  in- 
debt-edness  and  in  order  to  secure  its  payment  recognized  a  privilege 
and  lien  on  the  property  ? 
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Was  not  this  a  formal  recognition  of  a  right  in  Aldig^  over  the  real 
estate  for  the  security  of  his  debt  f 

If  it  was,  is  not  the  name  imniaterial  by  which  that  right  was  desig-. 
natedf 

Had  Benjamin  used  the  word  mortgage,  coald  it  be  claimed  that  he 
did  not  intend  to  hypothecate  his  property  to  secure  payment  of  so 
jast  a  debt  f 

To  say  that  the  debt  is  not  secured  by  a  mortgage,  is  to  hold  that 
Benjamin,  who  intended  to  do  a  just  act  and  to  encumber  his  property, 
did  not  do  so  and  that,  where  he  did  ttoo  things,  (consent  and  encum- 
ber) he  did  nothing. 

It  is  a  contemporaneous  fact  that  the  instrument  was  duly  and  sea- 
sonably recorded  in  the  mortgage  office.  This  was  done  to  put  third 
parties  on  their  guard,  by  notifying  them  that  Benjamin  had  acknowl- 
edged an  indebtedness  and,  in  order  to  secure  its  payment,  had  encum- 
bered the  real  estate  bought  with  Aldig^'s  money. 

There  is  no  doubt  that  Benjamin  could,  in  this  ex  parte  manner, 
acknowledge  the  debt  and  secure  it  by  encumbering  his  property  in 
favor  of  Aldig6,  though  the  latter  was  absent  and  not  a  party  to  the 
act.  Allain  vs.  Millaudon,  2  L.  552;  Hill  vs.  Barton,  6  Rob.  150;  case 
No.  7398,  N.  R.,  Lamkin  vs.  Maxwell. 

The  mortgage  claimed  should  be  recognized  and  enforced. 


Jonas  d  Nixon  for  Plaintiff  and  Appellee. 
S.  L.  Gilmore  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

W ATKINS,  J.  This  appeal  is  prosecuted  by  defendant  in  executory 
proceedings,  and  he  insists  here  that  the  flat  issued  without  adequate 
authentic  evidence,  and  that  the  order  of  seizure  and  sale  should  be 
annulled  and  set  aside. 
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No.  9873.  30    61 

S.  Van  Raalte  vs.  The  Congregation  op  the  Mission. 

An  order  of  seisare  and  sale  mast  be  supported  by  authentic  evidence  exdunvely. 

Such  an  order  is  improperly  granted  without  authentic  evidence  of  the  transfer  of  notes  by 

indorsement. 
In  executory  proceedings,  the  judge  cannot  entertain  as  evidence  matters  in  pait. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
l^sot,  J. 
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Id  this  Court  plaintiflf  and  appellee  answers  tlie  appeal^  and  avers 
that  it  is  frivolous  and  was  taken  for  purposes  of  delay,  and  he  prays 
the  affirmance  of  the  judgment  appealed  from,  with  ten  per  cent  dam- 
ages. 

The  appellant  assigns  as  error  apparent  upon  the  face  of  the  record 
that  there  was  no  authentic  evidence  before  the  low-er  court,  at  the  time 
it  granted  the  order  of  seizure  and  sale,  of  the  indorsements  on  the  note; 
and  that  the  genuineness  of  same  should  have  been  made  to  appear  by 
authentic  evidence. 

Plaintiff's  petition  shows  that  he  is  the  bona  fide  holder  for  value  of 
defendant's  note,  and  that  it  is  payable  to  the  order  of  Mrs.  Mary  D. 
Foster,  for  $3000  in  gold ;  that  said  note  was  indorsed  by  Mary  D.  Fos- 
ter to  the  order  of  Dr.  J.  0.  Ducker  j  and  by  the  latter  to  the  order  of 
Davis  F.  Ducker ;  and  by  the  latter  to  the  order  of  A.  D.  Sheldon ;  and 
by  him  indorsed  in  blank;  and  by  Daisy  F.  Ducker  indorsed  to  the 
petitioner;  and  that  same  is  annexed  to  and  made  a  part  of  petition, 
as  well  as  the  act  of  special  mortgage  securing  its  payment,  in  favor  of 
the  original  payee  or  any  future  holder. 

The  note  evidences  the  various  indorsements  enumerated,  but  it 
bears  the  impress  of  but  one  notarial  paraph,  and  that  one  is  contem- 
poraneous in  date  with  the  date  of  the  note  and  is  signed  by  same 
notary  before  whom  the  act  was  passed. 

The  recitals  of  the  act  conform  with  the  description  of  the  note  and 
its  indorsement*  above  recited. 

The  record  discloses  no  authentic  evidence  whatever  of  the  indorse- 
ments through  which  the  plaintiff  and  appellee  necessarily  traces  his 
title  thereto. 

This  case  is  an  exact  parallel  with  Miller,  Lyon  &  Co.  vs.  Coppel  & 
Currey,  36  Ann.  264,  in  which  the  Court  say:  **  There  is  authentic  evi- 
dence of  the  execution  of  the  note,  and  of  the  mortgage,  but  none  to 
show  the  transfer  of  the  note  and  of  its  accessory,  the  mortgage.  * 
♦  *  To  justify  the  order  of  seizure  and  sale  every  muniment  of  title 
and  every  link  of  evidence  must  be  in  the  authentic  form.  In  such  a 
proceeding  the  judge  can  entertain  no  matter  in  pais.'''*  The  judgment 
and  decree  of  the  court  annulled  and  set  aside  the  order  of  seizure  and 
sale,  and  dismissed  the  case  of  nonsuit. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  order  of  seizure 
and  sale  be  annulled  and  set  aside,  and  that  the  executory  proceedings 
be  dismissed  as  of  nonsuit,  and  that  all  costs  be  taxed  against  plaintiff 
and  appellee.* 

Judgment  reversed. 
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No.  9948.  39  6i9| 

48    942 

The   State   of  Louisiana   ex    rel.   James    Sweeney  vs.   N.   H.      ^1'^^' 

o»    flJ9' 

RiGHTOR,  Judge  of   Civil  District  Court   for  the   Parish     Ut^ 
OF  Orleans. 

The  CoDstitatioD  guarantees  to  erery  person  the  right  to  seek  redress  through  the  courts 
for  any  injury  to  his  peraon  or  property,  or  to  enforce  any  legal  demand  therein. 

So  a  court  is  without  power  to  prevent,  by  an  iivjunotion.  a  person  from  bringing  a  suit 
before  another  court  of  competent  jurisdiction,  to  enforce  a  right  claimed  or  redress  a 
grievance. 

A    PPLICATION  for  Certiorari  and  Prohibition. 


T.  M.  Gill,  for  the  Relator. 

Farrar  dt  Kruttsehnitt,  for  the  Respondent. 


Tlie  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  an  application  for  a  certiorari  and  prohi- 
bition. 

The  relator  complaiDs  that  the  district  judge  has  issued  against  him, 
at  the  instance  of  certain  parties,  an  injunction  preventing  him  from 
collecting  judicially  certain  wharfage  dues  from  said  parties ;  that  he 
has  moved  for  the  dissolution  of  said  injunction,  for  reasons  assigned, 
and  next  on  furnishing  bond }  but  that  these  motions  were  denied. 

He  further  complains  that  he  subsequently  pleaded  to  the  jurisdic- 
tion of  the  Court,  but  that  his  exception  was  overruled. 

He  charges,  therefore,  that  the  injunction  was  improperly  allowed, 
and  that  the  court  has  exceeded  the  bounds  of  its  jurisdiction. 

In  his  application  before  this  Court,  he  prays  for  a  certiorari  that  the 
validity  of  the  proceedings  may  be  ascertained^  that  the  injunction  be 
annulled  and  set  aside,  and  that  said  judge  and  the  parties  who  ob- 
tained the  injunction  be  prohibited  from  proceeding  further  with  the 
case. 

Under  the  proceeding  in  this  Court,  which  we  take  to  be  mainly,  for 
a  certiorari,  and,  subsidiarily,  for  a  provisional,  and  eventually,  for  a 
perpetual  prohibition — the  only  questions  which  can  be  raised,  must 
involve,  either  the  jurisdiction  of  the  court  or  the  regularity,  in  point 
of  form,  of  the  proceedings  before  it. 

T. 

Ttie  grounds  upon  which  the  relator  apparently  rests  his  plea  to  the 
jurisdiction,  seem  to  be  : 

Ist.     That  the  plaintiffs  who  sought  the  injunction  and  obtained  it. 
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have  prayed  for  no  money  judgment,  bnt  have  merely  asked  that  the 
injunction  be  perpetuated ;  and 

2d.  That  the  Court  has  only  an  appellate  jurisdiction  in  certaiu 
causes,  and  no  supervisory  jurisdiction  over  inferior  courts. 

(a)  It  is  true  that  the  plaintiffs  have  not 'prayed  for  a  money  judg- 
ment, but  the  petition  which  is  verified  by  oath,  avers  distinctly  that, 
unless  the  injunction  issue,  they  will  sustain  injury  exceeding  $1000. 

This  allegation  was  sufficient  to  vest  jurisdiction. 

(b)  Holding,  as  we  do,  that  the  district  court  could,  under  the  aver- 
ment of  apprehended  injury,  entertain  original  jurisdiction,  we  are  at 
a  loss  to  perceive  any  force  in  the  second  ground  alleged. 

II. 

The  relator  has  assigned  numerous  reasons  for  which  he  claims  the 
injunction  ought  to  be  dissolved :  but  he  has  made  no  attack  on  the 
regularity  of  the  proceedings.  Judging  from  the  extracts  annexed  to 
the  petition,  these  appear,  on  the  contrary,  to  have  been,  in  point  of 
form,  properly  conducted. 

It  ma}'  be  that  the  judge  ought  not  to  have  issued  the  injunction, 
and  having  done  so,  that  he  ought  to  have  dissolved  it :  bnt  he  was 
vested  with  a  legal  discretion  in  the  matter,  the  proper  exercise  of  which 
cannot  be  drawn  in  question  in  a  proceeding  like  the  present  one. 

The  relator  is  not  left  without  adequate  remedy.  If  he  be  right,  he 
may  still  convince  the  judge  who,  before  passing  on  the  merits,  may 
reconsider  and  recall  his  previous  rulings,  if  he  think  proper. 

We  have  no  authority  to  decide  that  the  injunction  was  wrongfully 
issued  and  ought  to  have  been  dissolved. 

It  is,  therefore,  ordered  and  decreed  that  the  application  for  a  certio- 
rari and  prohibition  herein  be  dismissed  at  relator^s  costs. 


On  Rehearing. 

Todd,  J.  The  rehearing  was  granted  in  this  case  for  the  purpose  of 
determining  a  question  which  was  not  considered  in  our  former  opin- 
ion. It  is  this :  Does  a  district  court  possess  the  power  to  prevent,  bx 
an  injunction,  a  litigant  from  bringing  a  suit,  or  filing  a  complaint  be- 
fore another  court  of  competent  jurisdiction  t 

The  relator  opposes  the  assertion  or  exercise  of  such  power  on  the 
authority  of  Art.  11  of  the  State  Constitution,  which  reads : 

All  courts  shall  be  open  and  every  person  for  injury  done  him  in  his 
rights,  lands,  goods,  person  or  reputation  shall  have  adequatcw  remedy 
by  due  process  of  law,  and  justice  administered  without  denial  or  rea- 
sonable delay." 
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This  article  is  the  same  as  Art.  10  of  the  Constitation  of  1868.  In 
the  case  of  Bratt  vs.  Eager,  EllermaD  &  Co.,  28  Ann.  262,  that  article 
was  appealed  to  against  a  similar  exercise  of  power  by  a  district  court, 
as  presented  in  the  instant  case.  Tliere,  an  injunction  had  been  granted 
to  prevent  the  lessees  of  the  city  wharves  from  suing  to  recover,  in  a 
justice  court,  the  wharf  fees  or  charges  against  the  owner  and  master 
of  a  steamboat.  The  injunction  was  dissolved.  Wyly,  J.,  the  organ 
of  the  court,  in  his  opinion  uses  the  following  language  : 

*'The  right  to  claim  judicially  what  one  believes  he  is  entitled  to, 
and  the  right  to  prosecute  a  suit  in  court,  are  rights  which  can  be 
denied  to  no  one.     They  are  protected  by  Art.  10  of  the  Constitution.'' 

And  in  a  previous  case.  Butchers'  Association  vs.  Cutler,  26  Ann.  500, 
where  an  injunction  had  issued  to  prevent  a  party  from  prosecuting 
twelve  suits  before  a  justice  court,  the  injunction  was  dissolved,  the 
court  stating:  '*A  party  cannot  be  enjoined  from  prosecuting  suits  for 
claims  whether  well  founded  or  not.  On  the  defense  the  parties  can  be 
heard  and  their  rights  adjusted.  The  intimation  that  a  party  fears 
that  he  may  not  obtain  justice  before  the  particular  judicial  officer,  or 
that  he  should  be  sued  in  a  court  of  higher  jurisdiction,  is  no  ground 
for  an  injunction." 

And  m  the  recent  case  of  State  ex  rel.  Hirsch  vs.  Judge,  not  yet  re- 
ported, the  present  Court  held  that  a  district  court  was  powerless  to 
grant  a  writ  of  prohibition  to  stop  the  proceedings  in  a  suit  pending  in 
another  court. 

Apart  from  the  constitutional  question,  the  manifest  reasons  for 
these  rulings  is  in  that  case  the  court  has  jurisdiction  of  the  subject 
matter  of  litigation  pending  before  it,  or  threatened,  it  is  to  be  pre- 
sumed that  such  court  will  determine  the  suit  as  justly  and  as  intelli- 
gently as  the  court  that  is  appealed  to  judge  the  matter  in  advance, 
and  prevent  the  other  court  to  which  the  controversy  is  submitted  from 
trying  it  at  all.  And,  though  complaint  should  be  made  that  the  judge 
of  the  inferior  court  would  fail  to  do  justice  through  some  improper  or 
corrupt  motive,  yet  as  he  is  the  judge  de  facto  and  de  jure^  in  the  full 
exercise  of  his  judicial  functions,  his  condemnation  in  this  collateral 
manner,  and  in  a  proceeding  of  this  character  and  to  which  he  is  no 
party,  would  be  wholly  without  warrant  of  law.  Within  the  sphere  of 
his  jurisdiction  the  judge  of  the  inferior  court  complained  of  is  the  peer 
of  the  judge  asked  to  exert  authority  over  him.  If  the  charge  made 
against  the  judge,  of  incompetency,  partiality  or  corruption,  is  well- 
founded,  the  Constitution  and  laws  afford  to  all  litigants  aggrieved  a 
convenient  remedy,  which  we  need  not  point  out.    But,  as  long  as  he 
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remaius  in  office  and  presides  in  liia  courts  a  litigant  has  the  right  to 
take  bis  case  befoie  him,  whether  just  or  unjust,  if  the  demand  belong 
to  his  jurisdiction  ;  aud  resort  can  only  be  liad  to  the  prescribed 
modes  of  relief  from  the  judge's  errors  or  malfeasance.  It  is  true 
that  authority  may  be  found  to  support  the  proposition  that  a  court  of 
equity  may  in  some  instances  enjoin  a  party  from  resorting  to  a  court 
of  law  to  prosecute  his  demand;  but,  upon  examination,  it  will  be 
seen  tliat  such  an  exceptional  proceeding  is  based  on  the  reason  that 
a  court  of  common  law  cannot,  under  its  restricted  or  prescribed  pow- 
ers, aftbrd  the  relief  that  the  party  complaining  may  be  entitled  to. 
Under  our  system  such  a  reason  cannot  exist,  since  all  our  courts  pos- 
sess equally  law  and  equity  powers.  And,  in  this  instance,  the  city 
court  from  which  the  relator  is  sought  to  be  debarred  from  bringing 
his  suits,  within  Uie  bounds  of  its  jurisdiction,  possesses  those  joint 
powers  as  ampl>  as  the  district  court  whose  aid  and  authority  is  in- 
voked for  the  purpose  stated. 

We  are  satisfied  that  no  autlioriiy  or  precedent  can  be  found  war- 
ranting one  court  of  equity  to  enjoin  the  proceedings  in  another  court 
of  equity,  or  to  restrain  a  party  or  suitor  from  filing  his  complaint 
therein. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  previous  de- 
cree of  this  court  in  this  case  be  annulled  and  set  aside;  and  it  is  now 
ordered  and  decreed  that  the  writ  of  prohibition  be  and  the  same  is 
made  absolute,  and  the  respondent  judge  prohibited  from  proceeding 
further  with  the  injunction  suit  referred  to,  and  further,  that  the  pro- 
ceedings in  said  suit  be  and  the  same  are  hereby  quashed  and  an- 
nulled. 

Mr.  Justice  Poch^,  being  absent  when  this  case  was  argued  on  re- 
hearing, takes  no  part  in  this  decree. 


No.  9973. 

The  State  of  Louisiana  ex  rel.  William  Madison  vis.  E.  J.  Ber- 

MUDEZ,  Judge  of  the  Third  City  Court  of  New  Orleans. 

A.  tide  246  C.  1*.  is  applicable  to  the  City  Courts  of  New  Orleans,  and  when  the  garnishee 
under  Jl.  fa.  has  confessed  that  be  is  indebted  to  the  Judgment-debtor  in  a  sum  of  money, 
the  judge  is  authorized  to  order  him  forthwith  to  pay  suoh  amount  Into  the  hands  of  the 
constable. 

Where  such  oi-dei  is  made  after  thiee  days  from  service  of  notice  of  the  seizure  on  the  jode- 
ment-debtor.  who  has  made  no  opposition  thereto,  he  cannot,  under  certiorari  in  this 
Court,  have  such  orders  annulled  on  the  ground  that  the  money  seized  was  due  for 
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wages  and,  therefore,  exempt.  He  had  the  opportnnity  to  raise  this  issue  in  the  lower 
court,  and,  having  failed  to  do  so,  the  judge  was  not  bonnd  to  raise  it  for  him.  The 
order  was  regular  and  authorized  by  the  law. 

A    PPLICATION  for  Certiorari. 


Wm,  L.  Thompson  for  the  Relator. 

T,  F.  Maker  and  L,  F,  Bouchereau  for  tlie  Respondent. 


Tlie  opinion  of  the  Conrt  was  delivered  by 

Fennek,  J.  The  record  shows  that  Catherine  McGivney,  having  a 
judgment  against  relator,  Wm.  Madison,  issued  a  fi.  fa,^  under  which, 
on  March  25,  1887,  it  seized  the  rights,  credits,  etc.,  of  the  judgment- 
debtor  in  the  hands  of  the  Southern  Pacific  Railroad  Company.  The 
notice  of  seiznre  and  interrogatories  in  garnishment  were  served  on 
the  company  on  March  25th,  and  on  the  same  day  Madison  was  per- 
sonally served  with  notice  of  the  seizure. 

On  March  28th,  the  garnishee  filed  its  answers  confessing  an  indebt- 
edness to  Madison  in  the  sum  of  $21.35.  On  March  30th,  the  plaintiff 
made  a  motion  for  an  order  of  the  court  directing  the  garnishee  to  pay 
the  amount  confessed  to  be  due  to  the  constable  of  the  court  forthwith, 
which  order  was  made.  On  the  same  day  the  money  was  paid  to  the 
constable,  who  paid  it  over  to  the  attorney  of  plaintiff. 

Relator,  thereafter,  on  March  31st,  appeared  and  filed  what  he  calls 
an  answer  to  the  notice  of  seizure  served  on  him,  setting  up  that  the 
amount  seized  in  the  hands  of  the  garnishee  was  wages  due  him  as  a 
laborer,  and  exempt  from  seizure.  Upon  the  issue  raised  by  this  answer 
no  further  proceedings  have  been  taken. 

Relator  now  applies  to  this  Court  for  a  writ  of  certioraH  and  for  a 
decree  thereon  annulling  the  order  made  by  the  respondent  judge, 
directing  the  garnishee  to  pay  over  to  the  constable  tlie  debt  confessed 
to  be  due. 

The  judge  only  complied  with  the  express  mandate  of  the  law  under 
Art.  246  C.  P.,  which  provides,  with  reference  to  garnishments  under 
fieri  facias:  '*  In  case  such  third  person  hhall  confess  in  his  answers 
that  he  has  property  or  effects  in  his  possession  belonging  to  defendant, 
or  is  indebted  to  him  in  any  sum  of  money,  the  court  shall  order  him 
forthwith  to  deliver  up  said  property  or  to  pay  such  sum  to  the  sheriff," 
etc. 

Relator  had  had  due  notice  and  ample  time  to  assert  his  right  of 
exemption,  and  it  is  his  own  fault  if  he  has  failed  to  do  so  until  after 
the  delay  allowed  by  law  has  expired.     C.  P.  655,  657.     The  judge  was 
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not  bound  to  raise  this  issue  for  liiin.  His  proceeding  wtis  regular,  and 
iu  accordance  with  law. 

We  have  no  case  before  us  in  which  a  judge  has  decided  that  a  labor- 
er's wages  are  subject  to  seizure,  because  no  such  issue  has  been  pre- 
sented except  under  the  untimely  answer  of  rehitor,  on  which  no  ruling 
has  been  made. 

It  is,  therefore,  ordered  that  the  demand  of  relator  be  rejected,  at  hid 
cost. 

Bermudez,  C.  J.,  takes  no  part. 


No.  9912. 
Thomas  Mix  vs.  His  Creditors. 


The  plea  of  litpetideiu  is  a  declinatory  exception,  and  cannot  be  permitted  in  an  answer  to 
the  merits;  and  if  incorporated  in  an  answer,  it  is  thereby  waived  and  loses  its  efficacy 
as  an  exoeption . 

An  exception  to  the  Jurisdiction  of  the  court  ratione  persoiue  is  likewise  a  declinatory 
exoeption,  and  must  be  pleaded  in  limiiie  litis  and  before  answering  the  merits. 

The  terms  and  stipniations  contained  in  act  of  mortgaffe  consented,  as  a  collateral  secarity 
for  an  anUeipaUd  indebtedness  for  advances  to  be  made  In  aid  of  the  cultiTation  of  the 
crop  of  cotton,  mast  control  the  destination  of  the  proceeds  thereof;  and  same  cannot  be 
otherwiae  imputed  or  applied  without  the  consent  of  the  debtor  and  mortgagor. 

APPEAL  from   the  Fifteenth   District  Court,    Parish    of   Pointe 
Couple.     Yaiatj  J. 

Olivier  O.  Prevosty  for  Plaintiff  and  Appellee. 
James  Vignea,  Jr,  and  Martin  Voorhies  contra. 


The  opinion  cf  tlio  Court  was  delivered  by 

Watkins,  J.  Thomas  Mix  made  a  cessio  bonorum  in  March,  1885, 
and  obtained  the  usual  order  staying  all  proceedings  against  his 
person  and  property. 

He  filed  schedules  of  his  property  and  lists  of  creditors,  privileged 
and  ordinary.  At  the  meeting  of  his  creditors  he  was  chosen  his  own 
syndic.  He  was  duly  qualified,  and  on  the  10th  of  October,  1885, 
obtained  an  order  for  the  sale  of  the  immovables,  and  the  property 
was  advertised  to  be  sold  on  the  7th  of  January,  1886.  An  order  was 
subsequently  obtained  by  ordinary  creditors,  postponing  the  sale,  and 
thereafter  the  present  rule  was  taken  by  the  plaintiffs,  who  are  ordinary 
creditors  of  Mix,  the  insolvent,  figuring  on  his  schedule,  against  P.  G. 
Gibert,  the  syndic,  and  recorder  of  mortgages  of  the  parish  of  Pointe 
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Coop^,  for  the  erasure  and  cancellation  of  his  (Gibert^a)  special  mort- 
gage inscribed  against  the  immovable  property  surrendered  by  the 
insolvent  and  advertised  for  sale,  as  above  related. 

The  defendant^  Gibert,  is  a  recognized  creditor  of  Mix,  and  appears 
on  the  schedule  as  a  creditor  with  mortgage  on  the  property  referred  to. 

The  ground  on  which  the  plaintiO's  in  rule  demand  the  cancellation 
and  erasure  of  Gibert's  mortgage  is  that  it  has  been  paid ;  tliat  the 
property  surrendered  is  not  suflicient  to  pay  fifty  cf*nt8  on  the  dollar 
of  the  insolvent's  debts  that  are  due  them,  and  that  they  are  inter- 
ested in  the  property',  thus  apparently  encumbered,  Belling  for  the  best 
attainable  price. 

They  further  represent  that  unless  this  mortgage  inscription  be 
erased,  it  will  prejudicially  affect  its  sale  value  to  their  prejudice  and 
by  diminishing  the  assets  of  the  insolvent's  estate  applicable  to 
ordinary  debts. 

The  amount  of  Gibert's  mortgage  debt  is  S5000,  while  the  estimated 
value  of  the  property  is  only  $3000. 

1. 

To  this  proceeding  defendant  filed  an  appearance,  which  he  consid- 
ered an  exception,  but  which  plaintiffs  ask  the  court  to  treat  lis  an 
answer. 

It  is  of  the  following  purport,  viz:  That  in  the  rule  to  show  cause, 
Gibert  appears,  stating:  '*  Now  comes  P.  G.  Gibert,  one  of  the 
defendants  in  the  rule  taken  by  £.  Marqueze  &  Co.,  ordering  him  to 
show  cause,  on  the  first  Monday  in  Api-il,  1886,  why  the  inscription  of 
his  mortgage  against  Thomas  Mix,  insolvent^  should  not  be  erased  and 
the  same  declared  extinguished,  and  who,  for  ansioer  thereto,  excepts 
on  the  following  gi'ounds,  namely : 

"  1st.  The  respondent  is  a  citizen  of  the  Republic  of  France,  and 
has  brought  suit  in  the  United  States  Circuit  Court,  entitled,  P.  G. 
Gibert  vs.  Thomas  Mix,  syndic,  to  establish  the  validity  of  his  debt 
and  mortgage,  and  which  is  still  pending  in  said  court. 

"2d.  That  said  mortgage  is  good  and  valid,  as  it  was  given  to 
secure  payment  of  two  promissory  notes  and  advances  made  to  said 
Thomas  Mix  in  1884,  which  are  still  due  and  unpaid. 

*'  dd.  That  proceedings  to  annul  and  erase  mortgages  bearing  on 
an  insolvent  estate  cannot  be  brought  by  the  ordinary  creditors  by  rule, 
on  motion,  as  in  this  instance ;  but  must  be  by  direct  action,  especially 
when  they  have  other  remedies. 

"  4th.     That  respondent  can  only  be  cited  at  his  place  of  domicile, 
and  can  only  be  compelled  to  answer  when  properly  cited." 
40 
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The  slieriif '9  return  shows  that  tlie  defendant  was  personally  served 
on  the  JJth  of  February,  1886. 

The  evidence  was  taken  on  the  exceptions  and  rule  to  show  cause  at 
one  and  the  same  time. 

Testimony  was  oflfered  for  the  purpose  of  showing  the  pendency  of 
the  suit  in  the  United  States  Circuit  Court  when  tlie  rule  was  filed,  to 
which  objection  was  urged  by  plaintiff,  to  the  effect  that  by  pleading 
to  the  suits  defendant  waived  his  dilatory  pl^as. 

This  objection  was  overruled  by  the  court,  and  the  plaintiff  reserved 
a  bill  of  exce]»tions. 

In  treating  of  declinatory  exceptions,  the  Code  of  Practice  says: 

'**  There  are  two  kinds  of  declinatory  exceptions — 

■^*  1st.  When  the  exception  is  taken  to  the  competency  of  the  judge, 
pnrsuant  to  the  rules  above  prescribed. 

"  2d.  When  it  arises  from  the  fact  of  anoUiersuit  being  pending  be- 
tween the  same  parties,  for  the  same  object,  and  growing  out  of  the 
same  cause  of  action,  before  another  court  of  competent  jurisdiction." 
C.  P.  335. 

The  declinatory  is  a  species  of  dilatory  exception.     C.  P.  331. 

On  tlie  subject  of  litis  pendens  the  Fedeial  jurisprudence  harmonizes 
with  our  own.  93  U.  S.  554,  Staunton  vs.  Embry ;  99  U.  S.  169,  Gordon 
vs.  Gilford. 

Since  the  opinion  of  this  Court  was  announced  in  Chaffe  vs.  laideling, 
34  Ann.  966,  no  dilatory  exception  has  been  permitted  in  an  anfftrer, 
^*  unless,  at  least,  the  exception  was  pleaded  prior  to  any  plea  to  the 
merits."  That  decision  quotes  from  Act  53  of  1839,  whereby  the  con- 
flicting provisions  of  C.  P.  333  and  336  are  reconciled.  35  Ann.  281, 
Boone  vs.  CaiToll. 

The  defendant's  second  exception  is  an  answer  to  the  merits.  It 
avers  that  the  mortgage  and  debt  are  good  and  valid,  and  the  debt  is 
still  due  and  unpaid. 

Under  the  authorities  quoted,  the  dilatory  exception  was  thereby 
-waived,  and  plaintiff's  objection  should  have  been  sustained. 

The  same  is  perfectly  true,  in  respect  to  plaintiffs'  right  to  proceed 
by  rule,  as  they  did.  It  was  competent  for  the  defendant  to  waive 
any  valid  objection  there  may  have  been,  t^  such  proceeding,  other 
than  the  want  of  jurisdiction  of  the  court  ratione  materia},  which  is  not 
claimed. 

While  treating  of  the  effect  of  defendant's  exceptions,  we  may  just 
as  well  dispose  of  the  want  of  jurisdiction  of  the  lower  conrt,  rati&ne 
personcB,  that  is  arged. 
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It  la  a  general  rule  t)iat  one  niuat  be  saed  before  liin  owu  judge,  that 
id  to  say,  before  the  judge  liaving  jurisdiction  over  the  place  where 
the  defendant  has  '..ia  domicile  or  residence.     C.  P.  162. 

But,  if  he  be  sued  before  a  judge  who^e  jurisdiction  does  not  extend 
to  the  place  of  his  domicile,  and  he  plead  to  the  merits,  the  judgmeufc 
rendered  will  be  valid.     C.  P.  98. 

This  is  not  an  open  question.  31  Ann.  90,  Phipps  vs.  Snodgrass  ; 
C.  P.  93 ;  333;  334;  8;«  and  336;  31  Ann.  582,  Goodrich  vs.  Hunter; 
29  Ann.  194,  Marqufze  &  Co.  vs.  LeBlanc ;  33  Ann.  655,  Stevenson  vs. 
Whitney. 

In  the  instant  case  the  defendant  excepted  and  answered  at  one  and 
the  same  time.  He  could  not  possibly  plead  to  the  jurisdiction  of  the 
Court  ratione persoHfP,  and  at  the  same  time  tender  an  issue  for  it  to 
try.     C.  P.  333. 

The  case  is  thus  left  standing  on  the  answer. 

11. 

The  material  facts  to  be  considered  are  the  following : 

On  February  20,  1884,  Gibert  rendered  Mix  an  account  current  of 
transactions  of  188^),  showing  a  debit  balance  of  $7529  20. 

Mix  executed  two  promissory  notes— one  for  $3000  and  the  other  for 
f5421  64— payable  to  the  order  of  Gibeit,  on  the  l.st  and  15th  of  No- 
vember, 1884;  and,  therefore,  Gibert  gave  him  a  receipt  **  i«/m// »6i- 
ilement  of  account  rendered  thift  day,  shomng  balance  dve  of  $7539  20.'' 

There  was  added  into  these  notes  the  sum  of  $882  44,  what,  doubt- 
less, represented  the  discount;. 

A  new  account  was  opened,  and  the  debit  balance  against  Mix  on 
March  25  was  $1189  10;  on  June  :^,  1884,  $879  12;  on  August  23, 
1884,  83281  73;  on  November  22,  1884,  $8103  12;  on  February  7^ 
J  885.  $5066  80. 

With  this  last  balance  the  account  is  closed. 

On  the  ist  of  May,  1884,  Mix  executed  a  mortgage  in  favor  of 
Oibert,  on  his  plantation  and  improvements  situated  on  False  river, 
in  the  parish  of  Pointe  (toupee,  to  secure  the  payment  of  two  other 
promissory  iiotes,  of  even  date  therewith,  one  for  $2500,  due  and  paya- 
ible  on  the  Ist  of  Februarj',  1885 :  and  the  other  for  $.*3000,  due  and 
payable  on  the  Ist  of  March,  1885.  Said  notes  were  delivered  to 
Cribert,  who  is  designated  in  the  act  as  payee  and  mortgagee. 

The  consideration  ot  those  notes  is  set  out  fully  in  the  act,  to  be  to 
enable  Mix,  the  mortgagor,  to  cultivate  and  gather  his  crop  of  cotton 
^f  that  year,  and  to  carry  on  his  mercantile  business,  for  which  pur- 
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pose  he  would  require  advances  of  supplies  and  ready  money  to  the 
extent  of  $5000,  which  Oibert,  the  mortgagee,  undertook  to  furnish. 

The  act  recites :  "  Now,  therefore,  in  liquidation  of  said  advances  to 
be  made  by  the  said  P.  G.  Gibert  to  the  said  Thomas  Mir,  to  tlie  extent 
of  the  aforesaid  amount  of  $50U0,  in  such  suras  as  he,  the  said  Mix,, 
shall  deem  proper;  and  in  order  to  facilitate  to  said  P.  G.  Gibert  the 
negotiation  and  collection  thereof,  the  said  Mix  has  presented  his  two 
promissory  notes  dated  this  da^,'^  etc. 

As  a  further  security  for  their  payment.  Mix  obligated  himself  to 
ship  to  Gibert  the  entire  crop  of  cotton  to  be  raised  on  said  plantation, 
and  such  other  cotton  as  he  should  control  in  his  business  during  the 
then  current  year. 

The  act  contains  the  further  clause,  viz :  "  It  is  further  stipulated 
and  covenanted  that  if  any  advances  be  made  heyoiid  those  Iterein 
stipulated,  they  are  to  be  paid  out  of  t\\e^  first  proceeds  coming  to  hand, 
and  that  imputation  of  payment  shall  he  first  nwde  to  all  open  accounts 
that  may  he  existing  hetween  the  contracting  parties,  leaving  the  liabilities 
herein  represented  b^^  the  promissory  notes  to  be  paid  oat  of  subsequent 
proceeds." 

Recurring  to  the  various  accounts  that  Gibert  rendered  to  Mix,  at 
different  dates,  it  appears  that  there  was  at  no  time  a  debit  balance 
against  Mix  until  the  22d  of  November,  1884,  when  it  was  (8103  12. 

An  examination  of  that  account  shows  that  on  November  4,  18S4 — 
the  date  when  Mix's  $3000  notes  went  to  maturity — the  amount  of  it, 
with  interest,  was  debited  to  Mix;  and  on  the  18th  of  the  same  month, 
when  the  note  for  $5431  64  became  due,  the  amount  of  it,  with  inter- 
est, was  debited  to  him  also. 

These  amounts  and  interests  aggregate  $8450  42. 

Deducting  the  balance  of  debit  against  Mix,  on  account  of  date 
November  22, 1784,  and  there  would  be  a  credit  balance  of  $347  30 ; 
or,  in  other  words,  there  was  not  only  nothing  due  by  Mix,  at  that 
date,  on  his  1884  account  —represented  by  the  two  notes  and  mortgage 
of  May  1,  18S4— but  there  should  be,  and  really  was,  a  balance  to  his 
credit  of  $347  30. 

An  examination  of  Gibert's  subsequent  account,  rendered  February 
7, 1885 — and  which  shows  a  debit  balance  against  Mix  of  $5066  80 — and 
there  appears  the  debit  balance  from  last  account  brought  forward 
$8103  12,  and  he  is  also  charged,  on  February  7,  with  his  note  of  $2500 
and  interest. 

It  is  perfectly  manifest  that  both  of  these  debits  are  eiToneous.    The 
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former  has  been  explained,  and  the  latter  was  only  held  as  a  collateral 
«ecority  for  whatever  balance  Mix  might  owe  on  account. 

These  two  items  aggregate  $10,605  34.  Deducting  the  balance  of' 
debit  against  Mix,  on  account  of  date  February  7,  1885,  and  there 
would  be  a  credit  balance  in  his  favor  of  $5538  50. 

To  this  should  be  added  the  credit  balance  ascertained  to  be  due 
Mix  on  November  22,  1884,  of  $347  30,  whicli  would  make  the  Sredit 
balance  due  Mix  on  the  7th  of  February,  1885,  of  $5885  80. 

According  to  this  calculation,  Mix  has  not  only  satisfied  liis  account 
for  1884,  to  secure  which  the  notes  and  mortgage  of  May  1,  1884,  were 
given ;  but  he  has  a  balance  to  his  credit  on  that  account  of  $5885  80. 

It  is  obvious  that  the  notes  and  mortgage  held  as  collateral  security 
therefor,  on  the  theory  presented,  possesrt  no  value  whatever,  and  the 
inscription  should  be  canceled  and  erased. 

TIL 

It  became  necessary,  to  a  proper  elncidation  of  tlie  question  argued 
in  reference  to  the  imputation  of  payments,  to  trampose,  and  firat 
present  the  status  of  Gibert's  account  against  Mix. 

There  is  nothing  in  the  act  of  mortgage  authorizing  (Jlibert  to  enter 
in  Mix's  1884  account  the  amount  of  his  two  notes,  he  had  given  '*  in 
full  settlement  '^  of  his  1883  account,  in  the  manner  he  did.  The  clause 
we  quoted  above  is  to  the  effect  that  if  Gibert  made  any  advances 
'^beyond"  those  stipulated  therein,  they  were  to  be  first  paid;  and 
that  the  proceeds  of  crops  should  be  imputed  to  the  open  accountj  in 
excess  of  that  specified  therein,  in  preference  to  that  specifically  secured 
thereby.  Inasmuch  as  there  was  no  open  account  in  excess  of  that 
secured,  the  clause  in  reference  to  the  imputation  of  payment  is  with- 
out signifiance. 

Mix,  as  a  witness,  says :  '^  I  never  authorized  Gibert,  or  consented 
in  any  way  to  his  imputing  the  proceeds  of  cotton,  etc.,  shipped  to 
liim  to  the  payment  of  the  debt  on  the  notes.^' 

In  the  absence  of  any  consent  on  the  part  of  Mix  to  tlius  apply  the 
proceeds  of  cotton  shipped  to  Gibert,  the  other  provisions  of  the  act 
should  be  enforced.  They  are  a  law  between  the  parties.  The  act 
recites :  '^  For  the  same  purpose,  and  for  the  entire  amount,  the  crops 
made  and  grown  on  said  plantation,  this  current  year,  is  hereby 
pledged  and  pawned.''  Tlie  crops  became  thereby  consecrated  to  the 
payment  of  the  1884  account,  by  contract  as  well  as  by  law^  and  their 
proceeds  could  not  take  any  other  destination  without  Mix's  consent. 
The  terms  of  the  written  act  must  control  the  Inference  to  be  drawn 
from  the  implied  ^*  admission  by  account  rendered/' 
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Id  oar  opiuion  the  inorlpfage  indebtedness,  or  that  the  mortgage  was 
intended  to  secure,  has  been  fully  paid,  and  Mix  has  a  balance  to  Ills 
credit  of  the  notes  he  executed  in  settlement  of  his  1883  account. 

The  judgment  appealed  from  should  be  reversed. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  avoided,  annulled  and  reversed;  and  proceeding  to 
render  such  judgment  as  should  have  been  rendered  in  the  court 
below : 

It  is  ordered,  adjudged  and  decreed  that  the  mortgage  in  favor  of 
P.  G.  Gibert,  of  date  Mny  1,  1884,  be  cancelled  and  erased,  and  the 
notes  and  accounts  intended  to  be  secured  thereby  are  satisfied  and 
fully  paid. 

Judgment  reversed. 

Ox  APPniCATION  FOR  Rehbakino. 

Counsel  for  Gibert  insist  tliat  our  decree  is  ultra  petit fonein. 

He  says:  "  The  demand  relates  to  extinguishment  of  //mj  morigage^ 
by  a  process  of  imputation  of  payments  different  from  that  made  by 
Gibert,  leaving  him,  as  a  consequence,  an  ordinary  creditor  for  the  full 
amount  claimed  by  him,  and  for  which  he  is  placed  by  Mix  himself  on 
his  schedule  as  a  mortgage  creditor." 

The  language  of  the  petition  is  **  that  said  mortgage,  if  it  ever 
existed,  has  been  extinguished  bif  payment  he/ore  the  institution  of  these 
proceedings  in  insolvency. ^^ 

We  simply  decided  that  the  inscription  of  Gibert's  mortgage  must 
be  canceled  and  erased,  because  the  debt  it  secured  had  been  paid. 
The  opinion  did  not  treat  or  dispose  of  any  other  debt.  They  i^main 
open  to  future  controversy. 

Rehearing  refused. 


No.  9843. 
Mrs.  F.  K,  Philip?   ani>   Husband   vs.  A.  Lehman   &   Co.  kt  ai-«. 

Creditors  who,  peDdiag  a  proceeding  in  iodolvency,  elect  a  syndic  who  sells  under  jadicia| 
Banction  the  property  mentioned  in  the  bllan,  canno*  be  held  in  damages,  though  the 
proceeding  be  subsequently  annulled  and  dismissiHl.  when  the  petition  is  barren  of  tli» 
charge  of  malice  and  want  of  probable  cause. 

Forced  into  court  by  thedebtoi,  they  had  a  right  to  protect  themselves.  If  any  iujiiry  haa 
been  sustained  In  consequence  by  such  debtor,  it  is  damnum  abitqut  injurin.  for  which 
uu  recovery  can  be  had. 


A 
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PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Houston,  J. 


Ous  A.  Breaux  for  Plain  tiff*  and  Appellant : 

Wh«re  a  claim  for  damagiM  for  tort,  done  by  le/^al  proceedioKa,  ia  Hamd  on  aaoh  anlawfol 
proceedlD|;s.  prescription  of  the  action  commences  to  run  only  from  the  final  termina- 
tion of  the  suit.  Rogas  vs.  Jnillard,  25  Ann.  347:  Harvey  vs.  Pfluff,  37  Ann.  906; 
Wentz  vs.  Bernhardt  38  Ann.  637. 

The  doctrine  of  damnum  abifgue  injuria  does  not  apply  where  the  tortious  acts  are  shown  to 
have  heen  done  in  proceedings  decreed  absolately  nail  and  void,  and  as  "having  never 
had  any  existence." 

AU  proceedings  in  Phillips  vs.  Her  Creditors,  for  a  cession,  di-clare«l  null,  void  and  of  no 
effect,    Phillips  vs.  Her  Creditors,  36  Ann.  904 ;  37  Ann.  701 . 

The  litigation  between  plaintiff  and  defendant  as  to  th*^  validity  of  the  forced  re!uioD 
finally  determined  Jnly,  IdSo.    37  Ann.  701. 

Salt  brought  December,  1885. 

(a)  The  coart  will  notice  iu  own  decrees  in  the  case.     Minor  vs.  Stone.  1  Ann.  283. 

Braughn,  Buck,  Dinkehjnel  &  Hart,   W.  8.  Benedict,  F,  D.  ChrHien 
and  Chas.  Louque  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

BeRunDEz,  C.  J.  This  is  an  nction  sounding  in  damages.  It  is 
brought  to  recover :  1st,  the  valne  of  property  which  the  defendants, 
it  is  charged,  have  taken  and  converted  to  their  own  n^e,  without  any 
justification;  2d,  for  injury  done  to  reputation  and  business. 

On  the  exceptions  filed,  the  Court  ordered  the  plaintifi'  to  amend,  so 
as  to  state  more  specifically  the  nature  of  her  claim  for  the  value  of 
the  property,  and  dismissed  the  suit  for  damages  alleged  to  have  been 
done  her  credit. 

The  plaintifi*  appealed  from  the  entire  iudgment;  but  here  states 
that  she  merely  complains  of  the  dismissal  of  her  suit,  ho  that  we  are 
not  called  upon  to  pass  upon  the  appealability  of  the  case  on  the  first 
branch,  and  have  only  to  determine  whether  the  suit,  on  the  second 
branch,  was  or  not  properly  dismissed. 

The  exceptions  set  up  urged  no  cause  of  acti(»n  and  prc»8cription. 

It  appears  that  the  plaintiff,  in  the  beginning,  applied  for  a  respite,, 
which  was  refused  by  her  creditors.  The  proceeding  was  then 
converted  into  a  cessio  Itonorum.  A  suspensive  appeal  by  plaintiff  from 
the  decree  of  the  court  putting  her  in  insolvency,  having  been 
dismissed  by  this  Court,  she  afterwards  applied  for  a  devolutive 
appeal.  She  subsequently,  also,  appealed  from  a  judgment  homolo- 
gating a  tableau  of  distribution,  proposed  by  the  syndic.  Considering 
that  the  proceeding  for  a  cession  was  a  nullity,  and  that  all  subsequent 
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proceedings,  baaed  thereon,  had  to  Bliart^  the  nainc  fate,  thia  Court 
dismissed  the  application  for  a  respite  and  afterwards  reversed  the 
jadgnient  of  homologation.    37  Ann.  701 ;  see,  also,  36  Ann.  904. 

In  the  meantime,  the  syndic  elected  by  the  creditors  had  procured 
an  order  of  sale,  under  which  the  stock  of  plaintiff,  mentioned  in  her 
bUan,  was  sold. 

The  defendants  were  creditors  of  plaintiff.  Forced  into  court  by 
her,  they  had  a  right  to  protect  their  interest.  The  cession  having 
been  decreed,  they  could  elect  a  syndic  to  liquidate  her  affairs  under 
judicial  authority. 

Surely,  as  the  proceedings  were  annulled  and  the  distribution  of  the 
funds  by  a  tableau  presented  and  offered,  was  denied,  the  plaintiff  has 
a  standing  to  demand,  the  value  of  the  stock  taken  possession  of  and 
sold ;  but  she  certainly  cannot  claim  damages  for  whatever  injury  she 
may  have  sustained  in  consequence  of  such  acts. 

She  makes  no  charge  on  the  defendants  to  draw  in  question  their 
good  faith  and  honest  intentions.  This  was  essential.  To  hold  theiu 
responsible,  averment  and  truth  of  the  charges  are  indispensable.  No 
improper  motive  is  alleged  against  the  defendants,  who  appear  to 
have  acted  for  their  own  protection  only. 

If  the  plaintiff  has  thereby  sustained  any  injury,  the  damage  is 
damnum  absque  injuria,     Louque  vs.  Drez,  37  Ann.  84. 

This  view  of  the  case  renders  unnecessary  a  consideration  of  the 
plea  of  prescription,  which  was  not,  however,  passed  upon  below. 

Judgment  affirmed. 


\jWim:  No.  9814. 

Stauffer,  Macready  &  Co.  vs.  Hknry  R.  Morgan. 

The  presumptiou  of  law  is  that  property  parchased  during  the  marriage,  whether  in  the 
name  of  both  or  either  Hpouae,  is  commanity  property. 

When,  however,  the  property  is  bonght  in  the  name  of  the  wife,  she  has  the  faculty  of 
rebatting  this  presumption  by^  showing  that  she  purchased  the  property  by  the  inreat- 
roent  of  her  paraphernal  funds,  which  were  administered  by  her  seoarately  and  apart 
fh>m  her  hnsband. 

She  carries  the  burden  of  proof  of  three  crucial  factn  :  (1 )  Paraphemality  of  the  foods ; 
(2)  administration  thereof  separately  and  apart  from  her  husband ;  (:i)  investment 
by  her. 

Where  a  man,  on  the  eve  of  marriage,  gives  to  his  intended  spouse  a  check  for  fSO.OOO  on  a 
banking  firm,  the  donation  may  be  incomplete  and  revocable  at  any  time  before  aotaal 
collection  of  the  check  by  the  donee ;  but  when  she  haa  presented  the  check  and  the 
drawees  have  honored  the  same  by  placing  the  amount  to  her  individual  credit,  nnder 
her  instructions,  the  donation  is  complete,  and  the  funds  are  her  paraphernal  property. 

The  case  is  not  affected  by  the  fact  that  the  hnsband  was  a  member  of  the  banking  Arm. 
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Tbt)  flnii  Ia  ft  legal  entity,  Mparate  iind  diatioct  from  Its  roenibon,  aud  tbe  posHeaaion, 
cnatody  and  obligation  i^rtiiltlng  Troni  siicb  deposit  were  tb  ose  of  tbe  firm,  aud  not  of 
tbe  linsbaiid,  as  a  nieinbor. 

When  tbe  acconnt  tbns  opened  with  the  wife  in  Icept  in  her  name  and  aabject  to  ber 
exclasive  order  and  control,  without  interference  by  ber  hnsband,  this  conatltntes  a 
separate  administration  by  her. 

The  property  here  in  controversy,  having  Imen  bought  in  the  name  of  the  wife,  by  her 
consent  and  direction,  and  having  been  paid  for  by  her  check  againat  her  account  with 
the  bankers,  aud  having  always  been  regarded  and  treated  aa  her  separate  property,  it 
cannot  be  subjected  to  tbe  debts  of  the  huaband  or  of  tbe  community. 

Tbe  purchase  price  of  property  acquired  by  an  agent  in  the  name  of  a  married  woman, 
with  ber  husband's  authority,  is  considered  as  paid  out  of  her  funds,  although  the  agent 
drew  on  the  husband  for  the  same,  when  the  evidence  shows  that  the  check  was  endorbed 
by  the  husband  to  be  paid  ont  of  his  wife's  money,  and  she  herself  directed  her  bankers 
to  do  so,  and  that  it  was  thus  done. 

APPEAL  from  the  Civil  District  Court  for  tlie  Pariah  of  OrleaDa. 
Houston,  J. 

Farrar  d'  Krutiachnitt  for  Plaintiffs  and  Appelhints: 

I. 

Property  purchased  in  the  name  of  either  spouse  during  marriage  beconiCH  an  asset  of  the 
community  (C  C.  2403) ;  and  the  fact  that  a  title  is  t«ken  in  the  nikme  of  the  wife  does 
not  make  even  a  beginning  of  proof  that  the  property  is  parapliernal. 

II. 

In  order  that  property  acquired  during  the  coraninuity  in  the  name  of  the  wife  bo  consid- 
ered paraphernal,  it  is  absolutely  essential  that  three  cnicial  facts  should  coucnr.  viz  : 

<a)  Paraphemality  of  funds. 

\h)  Separate  administration  by  wife. 

<«>    Investment  hy  her.    Bachino  vs.  Coste.  35  Ann.  :i70;  Santmanat  vs.  Soiil<'>.  :):<  J  nn.  612  ; 

Shaw  vs.  Hill,  ^  Ann,  5.'n  ;  Gonor  vs.  Husband,  II  Knb.  'iSfi  :   Teirell  vh.  Cntrer,  I 

Rob.  367. 

IIL 

A  mere  promise  to  give  cannot  be  enforced  under  an^'  system  of  jurisprudence.    Delivei-y 

and  acceptance  are  the  essence  of  a  donation.    Succ.  of  Depouilly.  22  Ann.  97 ;  Burke 

vs.  Bishop.  27  Ann.  466 ;  Byles  on  Bills,  p.  198.  ^  123;  Wuite  on  Actions  and  Defences, 

Tol.  3,  p.  489. 

IV. 

While  the  law  is  undisputed  that  the  husband  may  be  tbe  a<;ent  of  the  wife  for  the  admin- 
istration of  her  paraphernal  funds,  tbe  law  is  equally  well  settted  that  the  agency  in 
sach  a  case  must  be  express,  pnbUc  and  clearly  proved.  The  husband  must  act 
unequivocally  jure  mandati  and  not  Jtirf  viariti.  Miller  vs.  Handy.  3;t  Ann.  164 ; 
Treaserant  vs.  Sheriff.  '3»  Ann.  146. 

NichoUs  (&  Carroll  for  Mrs.  P.  ().  Morgan,  Interveiior  aud  Appellee: 

When  a  husband,  having  large  means  and  being  entirely  solvent,  makes  a  conation  of 
money  to  his  wife,  which  she  reduces  to  possession,  and  when  years  afterwards  a  part- 
nership to  which  he  belongs  becomes  insolvent,  a  creditor  of  that  partnership,  holding 
a  claim  which  arose  long  after  the  donation,  has  no  interest  in  and  cannot  attack  or  ques- 
tion tbe  precise  form  or  manner  in  which  the  donation  was  made  or  the  money  paid.  5  N . 
S.  196;  11  Ann.  401 ;  12  Ann.  73:{:  10  Ann.  540;  13  Ann.  377;  21  Ann.:}43;  10  Ann.  575;  21 
Ann.  118:  24  Ann.  .597. 

Where  a  husband,  prior  to  bin  nmrriitge.  gives  to  bis  intended  wife  a  check  on  a  banking 
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firm  of  which  he  is  a  partner,  and  where  this  check  is  honored  by  said  firm  and  the 
unionnt  thereof  is  placed  to  the  individaal  credit  of  the  wife,  who  draws  on  it  at  will  on 
her  own  signature,  solely,  such  action  on  the  part  of  the  hnsbaad  constitntea  a  full  and 
complete  donation,  and  the  action  of  the  fli  m  operates  a  complete  pajment  of  the  check, 
and  the  amoont  represented  by  the  check  becomes  the  paraphernal  property  of  the  wife. 
S6  Ann.  189;  32  Ann.  lS.'i2 :  6  Ann.  M7. 

And  where,  ander  these  circumstances,  property  \*  purchased  in  the  name  of  the  wife  with 
funds  standing  in  her  name  on  the  books  of  the  partnership,  such  property  beeomefl  her 
paraphernal  property,  and  creditors  of  the  partnership  on  a  claim  arising  subsequent  to 
such  purchase— creditors  who  make  no  pretense  of  fraud,  simulation  or  injury  of  any 
kind— have  no  tight  to  question  or  attack  the  wife's  title.  6  Ann.  547:  17  Ann.  37;  19 
Ann.  .nie  :  31  Ann.  5,  33  Ann.B94:  5  N.  S.  196;  II  Ann.  401;  IS  Ann.  735:  33  Ann.  135S; 
26  Ann.  189. 

A  donation  need  not  necessaiily  be  by  notarial  act.  2  L.  91,  41 ;  14  Ann.  96 ;  17  Ann.  S31 ; 
:»  Ann.  163. 

An  act,  thongh  void  as  a  sale,  because  without  a  price,  may,  when  there  is  no  fast  cause  for 
Its  annulment,  be  valid  in  another  form,  us  an  exchange,  donationor  pledge.  Nor  can 
it  be  questioned  by  third  persons,  unless,  not  only  simulated  or  fraudulent,  it  also  prvj- 
uilice.     Hena.  p.  1336»  14o.  13;   Wolf  vs.  Wolf,  13  Ann.  429. 

Wbei'e  a  partnership  to  which  a  husband  belongs  honors  a  draft  drawn  by  him  and  opens  an 
account  with  the  payee,  who  draws  against  the  same  at  will  and  has  absolute  control 
over  it.  and  where  there  is  no  charge  of  fraud,  simulation  or  injur}',  the  partnership  and 
its  indivlilnal  members  (and  their  crediU>raXai«  ^aiopped  from  contesting  the  title  of  the 
payee  to  the  funds,  particularly  on  a  question  of  form. 

Whejo  a  party  undertakes  to  act  lor  another  and  takes  title  to  proparty  in  the  nansaofaacfc 
perBon,  and  where  such  action  is  approved  and  i-atifled,  neither  the  party  acting  nor 
any  third  party  (not  charging  fraud,  nimulation  or  ipjury)  can  question  the  authority  of 
the  party  acting  or  the  evidence  upon  which  he  acted.    4  M.  447;  6  N.  S.  511 ;  13  Ann.  18. 

Where  a  person  creittes  an  interest  on  behalf  of  another,  he  cannot  destroy  that  interest  with- 
out giving  the  other  party  an  opportunity  t>  accept  or  reject  it;  and  when  it  has  been 
accepted,  no  third  person  (not  charging  fraud,  simulation  or  injury)  can  contest  such 
interest.    14  Aui..  632;  4  M.  409;  33  Ann.  324. 

The  question  of  the  administration  of  the  paraphernal  property  of  the  wife  is  totally  irrele- 
vant, except  where  that  qnentinn  affects  the  ownership  of  the  funds  invested  by  the  wife 
in  her  name. 


Tlie  opinion  of  tbe  Court  was  delivered  by 

Pennek,  J.  Plaintiffs,  creditors  of  the  insolvent  banking  firm  of  M. 
Morgan^?  Sons,  of  New  York,  whereof  defendant  was  a  member,  sued 
tbe  latter  by  attachmert,  under  which  two  pieces  of  real  estate  stand- 
ing in  tlie  name  of  Mrs.  Peneloj)e  O.  Morgan,  wife  of  defendant,  were 
seized. 

Mrs.  P.  O.  Morgan  intervened  in  the  suit,  claiming  the  property  un- 
der seizure  as  her  paraphernal  property. 

Plaintiff's  answered  her  intervention,  averring  that  the  property  had 
been  acquired  during  marriage  under  the  regime  of  the  community  of 
acquests  and  gains,  and  formed  part  of  the  community  and  wa«  liable 
for  its  debts. 

From  a  judgment  in  favor  of  the  intervenor  maintaining  her  separate 
ownership  of  the  property  attached,  this  appeal  is  taken. 
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The  plaintiffs'  case  presents  no  feature  of  the  revocatory  action  or 
the  action  en  declaration  de  Hmulation,  It  rests  simply  on  the  proposi- 
tion that  the  property  be1on|^s  to  the  community  and  is  liable  for  its 
debts,  because  purchased  during  the  marriage.  Snch  is  undoubtedly 
the  presumption  of  the  law,  whether  the  purchase  was  made  in  the 
name  of  both  or  either  of  tlie  spouses. 

But  when,  as  in  the  instant  case,  tl«e  purchase  is  made  in  the  name 

of  the  wife,  she  has  the  faculty  of  rebutting  this  presumption  by  proof 

«tbat  she  purchased  the  property,  as  her  separate  property,  by  the 

investment  of  her  paraphernal  funds,  which  were  administered  by  her 

separately  and  apart  from  her  hnsband. 

As  tersely  stated  by  plaintiffs'  counsel,  tlie  crucial  facts  are:  (1)  par- 
aphemality  of  tlie  funds;  (2)  administration  thereof  by  her  separately 
and  apart  from  the  husband;  (3)  investment  by  her.  Of  these  facts 
she  carries  the  burden  of  proof. 

So  far  as  one  of  the  properties,  known  as  the  coal  yard,  is  concerned, 
her  proof  is  so  conclusive  that  plaintiffs  abandon  the  contest  as  to  it. 

The  other,  designated  as  the  Ocean  Saw-mill  property,  is  alone  left 
in  dispute. 

The  evidence  shows  that  on  December  29,  1880,  Henry  R.  Morgan, 
at  that  time  a  millionaire,  being  about  to  leave  New  York  for  New  Or- 
leans to  marry  the  intervenor,  drew  a  cheek  on  his  firm  of  M.  Morgan's 
Sons,  of  which  he  gave  notice  to  the  iirm,  stating  that  it  was  intended 
as  a  present  to  the  lady  whom  he  was  about  to  marr3'. 

On  January  15,  1881,  the  day  of  the  wedding  and  before  the  cere- 
mony, he  presented  and  delivered  this  check  to  her. 

She  endorsed  the  check  and  forwarded  it  by  mail  to  the  firm  of  Mor- 
gan's Sons,  with  request  to  honor  tlie  same  and  place  the  amount  at 
her  individual  credit.  « 

The  firm  took  up  the  check,  opened  an  account  on  their  books  in  the 
name  of  Mrs.  Morgan  and  passed  the  amount  to  her  credit. 

On  the  25th  of  April,  1881,  defendant  made  another  present  to  his 
wife  of  $15,000,  which  w^as  placed  by  the  firm,  under  his  orders,  to  the 
same  account. 

The  evidence  is  positive  and  undisputed  that  in  the  conduct  of  this 
Account  the  firm  dealt  with  Mrs.  Morgan  precisely  as  with  any  other 
depositor,  allowed  her  interest  on  lier  balances,  and  honored  her  checks, 
which  she  drew  at  will  in  her  own  name  without  any  authorization  of 
her  husband,  and  that  he  never,  in  any  manner,  controlled  or  inter- 
fered with  it. 

In  Jane,  1881,  defendant,  being  in  New  Orleans,  was  informed  of  an. 
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opening  for  an  investment  in  this  Ocean  Saw-mill  property,  and  con- 
cluded to  make  it.  He  authorized  Mr.  Jno.  C.  Monis,  president  of  the 
Canal  Bank,  to  accept  the  sale  and  dra^f  on  him  for  the  price.  But, 
after  reaching  New  York  and  seeing  his  wife,  it  was  determined  that 
she  should  purchase  the  property  and  pay  for  it  as  an  investment  of 
her  separate  funds.  Accordingly,  Mr.  Morris  was  instructed  to  take 
the  title  in  the  name  of  Mrs.  Morgan,  and  this  was  done  and  he  accepted 
it  as  her  agent.  He  drew  on  Mr.  Morgan  for  the  price,  and  when  the 
draft  reached  New  York,  Mrs.  Morgan  wrote  across  the  face  of  it:  **  M. 
Morgan^s  Sons  will  please  pay  this  draft,  and  charge  to  my  account. 
^Signed)  J\  0.  Morgan.^'  The  payment  was  made  accordingly  and 
charged  to  her  account,  which  then  had  at  its  credit  the  amount  of 
$35,597.62. 

The  property  yielded  no  revenues,  and  Mr.  Bradish  Johnson,  who 
was  a  co-owner,  attended  to  the  paying  of  taxes  and  expenses  on  it, 
and  she  repaid  him  the  amount  of  her  share  by  checks  on  her  own 
account. 

On  thcRe  facts,  the  plaintiffs  contend  : 

1st.  That  the  funds  from  ii^iich  the  payment  was  made,  to  wit:  the 
amount  at  her  credit  with  M.  Morgan's  Sons,  were  not  paraphernal 
funds,  because  tliere  was  no  valid  and  complete  donation  thereof  by 
the  defendant  to  his  wife,  because  the  manual  delivery  of  a  check  of 
the  donor  to  the  donee  is  not  a  completed  donation  but  a  mere  power 
of  attorney  to  collect  the  check,  revocable  at  any  time  before  actual 
collection  or  by  the  death  of  the  donor,  and  that  the  donation  did  not 
become  effective  until  the  check  had  been  actually  collected  and  the 
proceeds  reduced  to  possession  by  tlie  donee. 

Granting  the  con-ectness  of  the  proposition  of  law,  we  ai*e  satisfied 
that  the  presentation  of  the  check  to  the  firm  on  which  it  was  drawn 
and  the  placing  of  the  proceeds,  under  her  instructions,  to  her  credit, 
was  an  effective  collection  of  the  check  and  a  reduction  of  tlie  proceeds 
to  her  possession. 

Counsel  for  plaintiffs  adroit  that  if  the  cheek  had  been  drawn  on  any 
third  person,  or  on  a  firm  of  which  defendant  was  not  a  member,  the 
presentation  of  it  and  passing  of  the  proceeds  to  credit  as  instructed 
would  have  been  a  delivery  to  the  donee.  But  he  contends  that  the 
credit  on  the  books  of  M.  Morgan's  Sons  did  not  divest  the  possession 
of  defendant,  which  continued,  as  a  partner,  jointly  and  severally  with 
the  other  partners,  and,  therefore,  did  not  constitute  delivery.  This 
is  to  ignore  tlie  elementary  principle  that  a  partnership  is,  in  contem- 
plation of  law,  a  legal  entity,  iseparate  and  distinct  from  the  individual 
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members;  and  that  paitnersbip  posseBsioD,  custody  and  obligation  are 
different  from  those  of  an  individual  member.  Tlie  distinction  sought 
to  be  drawn  by  plaintiffs'  counsel  has  no  foundation  in  law  and  as  little 
in  reason. 

2d.  It  is  claimed  that,  for  the  same  reason,  the  funds  remaining  in 
possession  of  a  firm,  of  which  the  husband  was  a  member,  could  not 
have  been  under  the  wife*s  administration,  separate  and  apart  from 
him.  This  position  is  equally  unsound  with  the  former  one,  and  only 
serves  to  expose  more  forcibly  the  unreasonableness  of  the  contention* 
Certainly,  a  wife  who  has  paraphernal  monies  in  her  possession  is  not 
bound  to  carry  them  in  her  pocket.  She  may  deposit  them  with  any 
banker,  and,  if  there  is  a  bank  or  banking  firm  with  which  her  husband 
is  connected,  tliat  should  be  a  reason  for  preferring  such  one  to 
another.  Her  funds,  at  her  credit  with  such  bank  or  bankers,  remain 
as  much  under  her  control  and  administration  as  elsewhere.  Her 
husband,  though  a  member  of  the  firm,  would  have  no  power  or 
authority  to  destroy  the  right  of  his  wife  to  control  the  funds,  or  the 
duty  of  the  firm  to  respect  her  orders. 

3d.  Plaintiffs  claim  that  the  investment  in  this  property  w^as  not 
made  by  the  wife,  but  by  the  husband,  tt  is  true,  no  doubt,  that  the 
original  design  was  that  tfie  husband  should  purchase.  But  it  is 
perfectly  clear  that,  before  the  consummation  of  the  transaction,  with 
the  joint  consent  of  both  husband  and  wife,  this  design  was  changed 
into  an  actual  and  bona  Ude  purchase  by  the  wife,  for  her  separate 
account,  and  with  her  paraphernal  funds.  There  is  nothing  in  the 
slightest  degi*ee  suspicious  about  this  transaction  -,  •  no  suggestion  of, 
nor  motive  for,  any  fraud,  simulation  or  concealment.  The  husband 
was  a  very  rich  man,  entirely  free  from  financial  embarrassment. 
Circumstances  which,  in  a  different  case,  might  furnish  ground  for 
suspicion,  have  here  no  significance  whatever.  On  the  face  of  the 
transaction  and  under  the  uncontradicted  evidence,  the  purchase  wa& 
made  in  the  name  of  the  wife,  under  her  authority;  the  price  was 
actually  paid  by  her  with  her  paraphernal  funds,  and  the  property  has, 
ever  since,  been  regarded  and  treated  as  her  own. 

We  think  she  has  fully  discharged  the  burden  of  proof  resting  on 
her  and  has  successfully  rebutted  the  presumption  of  law  that  this 
property  purchased  during  the  marriage  was  community  property. 

Judgment  affirmed. 


On  Application  for  Rehearing. 
Bbrmu DKZ,  C.  J.    The  only  ground  on  which  the  application  rests 
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is  timt  the  property  was  acquired  with  the  funds  of  the  husband^ 
obtained  on  his  credit,  and  that  eTen  if  the  obligation  of  the  husband 
was  subsequently  extinguished  with  the  funds  of  the  wife,  still  the 
acquisition  was  made  with  tlie  fur«ds  of  the  husband  and  the  propeity 
belongs  to  the  community. 

The  evidence  shows  that,  to  reimburse  himself,  Morris  drew  on 
Morgan,  the  check  passed  through  the  Canal  Bank,  who  endorsed  it 
over  to  Morgan^s  Sons  for  collection,  viho  collected  the  amount,  not 
from  Mr.,  but  from  Mrs,,  Morgan. 

When  the  check  got  to  New  York,  Mr.  Morgan,  instead  of  p«iying  it, 
endorsed  it :  **  Charge  Mrs.  P.  O.  Morgaii's  ciccaunt.  Henry  MorganJ^ 
It  was  also  endorsed  by  Mi-s.  Morgan  :  **  Morgan'' s  Sons  will  please  pay 
this  draft  and  charge  to  my  account.    P.  O.  Morgan,'^ 

The  account  of  Mrs.  Morgan  then  balanced  a  larger  amount  in  her 
favor. 

The  check  was  accordingly  paid  and  charged  up  to  her  account. 

The  fact  is  insigniQcant  that  the  check  was  endorsed  by  Henry 
Morgan,  directing  it  to  be  charged  to  his  wife^s  account.  It  repels  all 
idea  that  the  check  was  paid  out  of  his  funds,  and  as  it  was  honored 
out  of  Mrs.  Morgan^s  funds,  the  fact  of  payment  by  her  is  conclusive 
in  her  favor  and  against  all  adverse  interest. 

Rehearing  refused. 


No.  9607. 
Bernard  Klotz  vs.  Charles  Macready  kt  al.,  Executors. 

.  A  aarviviDf;  partner,  boaod  by  Xha  articles  to  liquidate  tbe  concern  wiiblu  t>ix  monthB  aA«r 
the  dissolution  of  tbe  parlnersUip  by  deatb,  and  who  has  no  rlghtii,  after  tbe  expf  ration 
of  tbnt  term,  to  prolong  the  liquidation,  is  liable  for  tbe  value  of  all  the  a^taetii  at  the 
termination  of  the  delay,  when  ihey  cannot  bo  returned  in  integrum. 

■Snvb  partner  cannot  shield  himself  from  responsibility  by  showiuK  that  iboso  assets  have 
been  sold  by  iudicial  authority,  when  it  is  shown  that  the  property  apparently  a^Judi- 
cate<l  to  outsiders,  and  which  never  left  his  possession,  has  been  tranttfened  to  him  for 
the  same  prices,  on  the  same  day,  or  shortly  after,  conformably  to  a  previous  under- 
standing. 
Where  part  of  such  assets  is  not  thus  tiansferred,  in  consequence  of  a  deception,  the  part- 
ner lA  111  nevertheless  be  responsible,  when  it  appears  that  bidders  were  df  torred  from 
bidding  for  his  benetit. 

' 'I  lie  succession  of  the  deceased  partner  is  entitled  to  recover,  after  deducting  the  HabiliiiM 
from  the  assets,  the  share  to  which  the  deceased  is,  by  the  articles  of  partnership,  au- 
thotized  to  clsim  in  the  residue,  with  legal  interest  from  the  expiration  of  the  delay 
allowed  for  the  liquidation  of  the  concern. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Tissot,  J. 
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T.  J,  Semmes  d  Legendre,  T,  Oilmore  &  Sons  and  J.  Ad.  Rozier  for 
the  Executors,  Appellants: 

Land  parchaaed  by  a  commercial  partnership  bcloxies  to  the  individual  memberH  as  joint 

owners,  and  not  to  the  partnership.    30  Ann.  809 ;  35  Ann.  839. 
The  partner  who  makes  advances  beyond  capital  ai^reed  on  is  entitled  to  interest.    129  Mass 

SIS;  2  Lindley  Part.,  sec.  787;  S  Lansing, 366. 
Partner  has  no  right  to  withdraw  his  capital  during  (he  |>artneistiip.    C.  C.  38fi8 ;  1*29  Mass 

518;  8  Lindley  Part.,  sec.  611. 
The  partner  who.  after  the  dissolntioo  of  the  firm,  uses  partnership  assets  in  new  business 

is  liable  for  profits  or  interest,  at  the  option  of  the  plaintiil.    2  Lindley  Part.,  se<:s  977-9 

35  Oratt.  536 ;  1  Giffard.  86;  4  Myl.  Sc  Craig,  41 ;  9  Hare,  141 :  8  Ch.  App.  323  (n). 
Oo-partner  in  the  new  bnsiness  not  a  necessary  party  unless  a  Judgnieut  is  sought  against 

him  for  knowingly  participating  in  the  breach  of  trust.     1  Giffard.  86 ;  2  Lindley  Part.. 

sec.  979;  58K.n.449. 

W.  8,  Benedict  and  A.  J,  Murphy  for  Plaintiff  and  Appellee. 


Tlie  opinion  of  the  Coui-t  was  delivered  by 

Hekmudez,  C.  J.  This  is  an  action  for  the  settlement  of  a  partner- 
ship once  existing  between  Margaret  Haughcry  and  Bernard  Klotz  for 
the  bakery  business.  It  was  originally  formed  to  last  ten  years,  but 
it  expired  ai  the  death  of  the  former  partner,  which  occurred  on  Feb- 
ruary 9,  1882. 

While  on  the  one  hand  the  surviving  partner  tenders  $3360  86  as 
the  share  accruing  to  his  deceased  |*artuer,  the  executors  of  the  latter 
insist  that  the  real  sum  due  is  $40,997  02,  for  which  there  ought  to  be 
.judgment  with  interest. 

After  hearing  a  large  number  of  witnesses  and  considering  a  ina^s  of 
written  evidence,  the  district  court  found  that  the  residue  consisted  of 
real  estate  and  an  oven,  and  a  sum  of  $22,030  59,  which  it  directed 
should  accrue  equally  to  the  parties,  or  $11,015  29  to  each  partner, 
besides  half  of  the  property.     From  this  judgment  defendants  appeal. 

Answering  the  appeal,  plaintiff  prays  that  the  judgment  appealed 
from  be  amended  so  as  to  conform  with  his  accounts. 

It  appears  that  by  the  articles  of  partnership  the  survivor  was,  in 
case  of  dissolution  thereof  by  death,  to  be  allowed  six  months  to  wind 
up  the  affairs  of  the  concern )  that  at  the  expiration  of  that  delay,  how- 
•ever,  Klotz  had  himself  appointed  liquidator,  inventorying  the  prop- 
erty in  his  hands  and  disposing  of  the  same,  under  the  provoked 
•direction  of  the  court  which  had  appointed  him. 

On  appeal  from  the  different  decrees  rendered  in  the  course  of  the 
proceedings,  this  Court  held  that  Klotz  had  no  right  to  enter  upon 
another  term  of  liquidation,  in  the  face  of  the  opposition  of  the  execu- 
•tora;  that  his  appointment,  as  well  as  all  the  orders  procured  by  him 
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to  sell  out  the  property  of  the  partnership,  were  unwarranted  and 
ought  to  be  (and  they  actually  were)  annulled,  and  the  applicatioi> 
was  rejected.    ri5  Ann,  596. 

The  record  shows  that,  notwithstanding  the  appeal  which,  it  is- 
claimed,  operated  suspensively,  Klotz  had  the  property  offered  for 
sale  by  an  auctioneer,  and  that  it  was  adjudicated  to  certain  parties,, 
at  prices  far  below  its  valuation  in  the  inventory.  The  real  estate, 
thongh  adjudicated,  however  was  not  taken  by  the  bidders,  and  re- 
mains in  kind.  The  property  otherwise  bid  off,  in  all  inst-ances,  save 
one,  appears  to  have  been  transferred  by  the  adjudicatees,  on  the  same 
day,  or  some  short  time  after,  for  tlie  same  prices  to  Klotz,  or  tlie 
partnership,  which  he  had  formed  witli  Joyce,  a  former  clerk  of  his. 

Tlte  account  whicli  Klotz  presented,  pending  the  suit,  is  open  to 
many  attacks  which  were  actually  made  upon  it. 

It  implies  the  validity  of  all  the  proceedings  ha<l  by  him  as  liqui- 
dator 'y  but  as  his  appointment  was  annulled,  and  as  there  are  no  t/urcf 
persons  concerned,  those  proceedings  most  be  considered  as  though 
they  never  existed ;  the  more  so,  as  all  the  property  said  to  have  been 
sold,  except  in  one  instance,  is  now,  from  Klotz's  own  standpoint,  in 
bis  possession  as  wciier. 

The  parties,  at  least,  two  of  them,  to  whom  the  property  was  so 
adjudicated,  and  who  afterwards  passed  it  to  Klotz  at  the  same  prices, 
appear  as  sureties  on  the  latter's  bond  as  liquidator.  They  most  have 
known  that  he  was  acting  in  a  fiduciary  capacity,  at  least  b^  agent,, 
and  that  as  agent,  he  could  not  buy  the  property  of  his  principal,, 
directly  or  indirectly. 

It  is  claimed  that  they  acted  in  good  faith  ;  but  it  seems  strange 
that  they  undertook  to  buy  objects  for  which  they  had  no  use,  which 
they  did  not  care  about,  which  never  came  to  their  possession,  and 
which  they  subsequently  passed  to  Klorz  at  the  prices  of  adjadication. 
This  is  the  more  singular  when  it  is  considered  that  it  appears  that 
bidders  were  deterred  at  the  sale,  in  some  cases,  on  the  representa- 
tion, expressly  or  impliedly  made,  that  Klotz  was  baying  or  intended 
to  buy. 

It  is  remarkable  that  the  property  thus  bid  off,  at  prices  frightfully 
below  the  appraisement  thereof,  appears,  after  the  transfer  by  the 
adjudicates,  to  have  been  acquired  by  Klotz's  new  firm  at  prices 
surprisingly  superior. 

The  decrees  appealed  from  and  reversed,  under  which  those  trans- 
actions took  place,  may  well  be  assimilated  to  a  judgment  appealed 
from  and  reversed,  under  wliich,  in   the  meanwhile,  the  judgment 
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creditor  acquires  property  of  bis  judgment  debtor  and  detains  posses* 
sion  o(  tlie  same.  In  such  cases,  the  rule,  well  founded  on  reason, 
equity  and  law,  is  that  the  defendant  is  entitled  to  restitution  of  the 
thing  itself  in  integrum,  for  none  is  injured,  save  tlie  wrong-doer 
himself. 

From  this  standpoint,  wliich  is  tlie  correct  one,  the  assets  comprising 
the  active  mass  of  the  partnership  must  be  viewed  as  in  tlic  possession 
of  Klotz,  and  must  be  dealt  with  as  though  no  proceeding  what^-ver 
had  taken  place,  aft^r  the  expiration  of  six  months,  within  which  he 
was  to  have  wound  up  and  done  wtiat  the  articles  required  of  him, 
viz:  ''Make  and  render  a  true,  juf^t  and  final  account  for  all  things 
relating  to  the  business  and  a  tine  adjustment  and  division  of  the 
Rtocks  and  profits  thereof." 

Although,  in  legal  cont<emplation,  the  property  is  or  ought  to  be 
there  in  integrum^  it  does  not,  however,  follow  that,  by  surrendering  it 
to-day,  as  it  is,  Klotz  can  relieve  himself  from  the  consequences  of  his 
illegal  acts  and  persistent  dereliction  of  duty. 

That  property. is  surely  not,  at  present,  in  the  condition,  in  point  of 
worth,  in  which  it  was  at  the  expiration  of  the  delay  allowed  for 
winding  up.  It  has  been  used  by  Klotz  for  the  purposes  of  the  new 
firm.  Unavoidably,  it  has  considerably  deteriorated,  after  a  use  ex- 
ceeding four  years.  Being  more  or  less  worn  out,  it  cannot  be  tendered 
at  all,  as  property  in  integrum. 

This  condition  of  things  is  brought  about  by  Klotz  himself.  It  is 
the  legitimate  result  of  his  failure  to  perform  his  obligations,  in  time,, 
as  the  surviving  partner.  He  would  have  no  one  to  blame  but  him- 
self, if  any  injury  has  been  sustained ;  but  the  evidence  shows  that, 
by  using  that  property,  in  the  business  of  his  new  firm,  he  has  real- 
ized piofits,  comparatively  quite  large. 

The  value  of  the  property  at  the  end  of  the  six  months,  less  debts- 
and  charges  of  the  old  partnership,  must  serve  as  the  basis  of  his  ac- 
countabilit^',  and  the  residue,  actual  and  constructive,  must  be  equally 
apportioned  between  the  partners. 

Among  the  property  offered  for  vsale  by  the  auctioneer,  were  two- 
flue  boilers,  which  had  cost  $1000  two  years  before.  These  were 
adjudicated  for  $275,  but  were  afterward  sold  to  a  boiler  maker  for 
$800,  without  being  moved. 

It  appears  that  they  were  being  bid  on  by  a  by-stander,  who  stopped 
bidding;  because  told,  by  the  party  to  whom  they  were  subsequently 
adjudicated;  that  he  was  purchasing  for  Klotz.     It  also  appears  that 
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there  had  been,  previouB  to  the  sale,  an  understanding  between  the 
latter  and  this  adjudlcat'ee,  to  tliat  end,  and  that  after  the  sale  Klotz, 
who  had  expected  a  return  of  the  boilers,  comphiined  that  the  adjudi- 
catee  had  not  treated  him  riglit. 

Leaving  ont  of  view  the  question  whether  tlio  order  of  sale  wan  or 
not  suspended  by  tlie  apjeal,  it  is  manifest  that  from  the  incipiency 
throughout,  Klotz  was  impelled  by  selfish  coilsiderations,  the  object  <if 
which  was  to  enrich  himself  jser  fan  et  nefas,  it  the  expense  of  the 
estate  of  his  tleceased  partner,  and  that  had  it  not  been  for  the  de- 
ception practiced,  on  him,  and  of  which  he  bitterly  complained,  the 
boilers,  like  the  rest  of  the  property,  would  have  g<»ne  back  to  him- 

Had  such  been  the  case,  he  most  assuredly  could  be  held  for  their 
value,  but  the  difficulty  is  removed  by  the  consideration  tliat  had  he 
not  combined  as  he  did,  the  boilers  would  have  realized  their  value. 

We,  therefore,  deem  that  he  should  be  responsible  for  the  boilers,  as 
he  is  for  the  other  property. 

The  parties  have  taken  much  trouble  and  pains  to  show  what 
amount  accrues  to  the  succession  of  Margaret  Haughery.  We  have 
patiently  followed  them  in  their  respective  theories  and  com]>ntatious, 
and  considen*d  their  conclusions ;  bat  cannot  justif}'  the  result  to 
which  either  side  has  arrived,  particularly  that  presented  by  the  sur- 
viving partner,  who  has  operated  upon  foundations  of  no  solidity,  and 
which  have  entirely  given  way,  with  the  structure  ejected  upon  them. 

He  has  been  unable  to  convince  us  that  a  m(»st  prosperous  pattner- 
«hip  which,  from  June  30, 1879,  to  August  I),  1882,  realized  as  profits 
$61,066  61,  and  the  assets  of  which  aggregated  at  that  last  date 
(which  is  that  of  the  expiration  of  the  six  months  U\  wind  up), 
$58,857  28,  nets  actually  $8860  86  only,  as  the  share  of  the  succes- 
sion therein — a  share  for  which  he  himself,  about  that  time,  had  offered 
to  the  executors,  $32,000,  but  which  the  latter  declined,  as  inadequate. 

The  theory  of  the  executors  and  their  computations  of  the  rights  of 
the  parties  appear,  to  a  certain  extent,  moie  consonant  with  the  law 
governing  in  such  cases  and  with  the  accounts  and  facts  disclosed  by 
the  record. 

They  admit  the  conclusions  of  the  lower  court,  in  a  meat>ure;  hat 
they  complain  that  the  judge  has  entirely  omitted  to  debit  Klotz  with 
the  large  amounts  which  he  has  drawn  and  vrith  which  he  ought  to 
have  been  charged. 

We  find  that  this  complaint  is  well  founded. 

After  deducting  from  the  assets,  which  include  Klotz*s  debit,  as  well 
as  the  value  of  the  real  estate  and  oven,  and  a  mortgage  note  of  $10,- 
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000  paid,  and  tlie  other  liabilitieA  of  tite  partnerahip,  the  cxecqtor^ 
coiiclnde,  rightfully  we  think,  that  the  riglitH  of  Margaret  Haugliery's 
snccession  ought  to  nmouiit  to  $*)l,34l  65;  but  they  err  when  they 
ascsuino  that  the  succesHion  is  also  entitled  to  one-half  of  the  profits 
realized  by  the  new  partnership,  vix:  t^.HiU'y  37— the  total  of  these  two 
amounts  being  the  $40,997  02  mentioned  in  the  beginning  of  tliis 
opinion. 

We  fVel  no  hesitation  in  adopting  the  correctness  of  the  former  con- 
clusion as  to  the  $31,341  05,  as  that  sum  is  less  tliau  that  which  Klotz 
had  offered  to  the  executors  as  the  value,  ])ut  by  himself,  on  the  share 
of  the  succession  in  the  partnership,  but  which  the  executors,  under  a 
commendable  sense  of  duty,  did  not  deem  themselves  authorized  to 
accept. 

This  amount,  had  it  been  seasonably  paid,  would  have  realized  fruits 
in  some  form  in  the  hands  of  those  whom  the  testatrix  had  designated 
as  the  worthy  objects  of  lier  charity;  but  it  was  not  paid.  It  was 
retained  by  Klotz,  utilized  by  him  and  is  represented  iis  having  assisted 
in  enabling  him  to  realize  for  his  new  firm  profits  nearing  $20,000. 

If  it  were  true  that  the  succession  is  entitled  to  half  of  that  sum, 
under  tht^  law,  it  would  be  because  the  succession  was  a  ]>artner  in  the 
concern.  Such  being  the  case,  would  it  not  likewise  be  true  that,  if 
instead  of  realizing  profits  the  concern  had  become  involved,  the  suc- 
cession would  have  had  to  bear  half  of  the  debts  and  liabilities,  and 
thus  possibly  put  into  insolvency  1 

t*iTo  recognize  this  theory  as  a  proposition  a««thorized  by  law  would 
be  to  promulgate  quite  a  dangerous  doctrine,  for  which  no  precedent 
has  been  shown  in  this  State.  Tlits  reason  for  repudiating  this  theory 
is  that  successions  cannot  be  considered  as  beings,  susceptible  of 
forming  a  partnersliip.  The  object  of  the  law  legulating  the  settle- 
ment of  successions  is  to  liquidate  them  promptly  and  prudently,  so 
that  when  this  is  accomplished  the  residue  pjisses  at  once  to  the  heirs, 
whoever  they  be,  testamentary  or  legal.  When  this  is  done  the 
succession,  as  such,  exists  no  more. 

Although  the  executors  cannot  sliarc  the  profits  of  tiie  new  firm,  it 
does  not  follow,  however,  that  the  amount  which  they  ought  to  have 
received  at  the  expiration  of  the  six  months  allowed  to  wind  up  and 
which  has  served  to  enrich  that  firm,  sliall  remain  barren  and  iujpover- 
ish  the  recipients  of  the  bounty  of  the  testatrix.  They  are  entitled  to 
legal  interest  from  the  9th  day  of  August,  1882. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  of  the  lower 
•court  be  amended  so  as  to  entitle  the  succession  of  Margaret  Haughery 
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to  recover  from  Bernard  Klotz  thirt\'-one  thousand  three  hundred  and 
forty-one  dollars  ($31,341  65),  instead  of  eleven  thousand  and  fifteen 
dollars  and  twenty-nine  cents  ($11,015  29),  with  legal  interest  from 
the  9th  day  of  August,  1882,  till  paid,  and  cost«  of  suit  in  both  courts,, 
besides  the  undivided  half  of  the  real  estate  and  oven  mentioned  in 
this  petition,  and  that  thus  amended  said  judgment  be  affirmed. 


On  Appucation   for  Rkueautng. 

Watkins,  J.  We  have  been  presented  with  quite  an  elaborate  appli- 
cation for  a  rehearing  of  this  cause,  and  but  for  counseVs  disclaimer, 
should  feel  disposed  to  consider  it  censorious  and  disrespectful. 

We  sincerely  trust  that  we  shall  not,  in  the  future,  feel  constrained 
to  mention  to  attorneys  their  obligation  of  courtesy  to  the  Court. 

We  have  carefully  examined  and  considered  the  application  for 
rehearing  j  read  all  of  the  briefs  of  counsel  again  :  made  a  careful 
inspection  of  the  two  transcripts,  and  compared  them  with  our 
opinion,  and  have  reached  the  conclusion  that  the  principles  of  law 
therein  announced  are  entirely  correct. 

For  the  purpose  of  being  accurate  and  of  better  condensing  the 
statement  of  the  case,  we  will  cite  a  few  of  th.e  salient  facts  we  have 
gleaned  from  the  record  : 

On  the  29th  of  June,  1878,  Margaret  Haughery  and  Bernard  Klotz 
formed  a  partnership  for  the  purpose  of  conducting  a  bakery  business 
for  a  term  of  ten  years. 

They  were  full  and  equal  partners,  and  the  profits  or  losses  were  to 
be  shared  by  tliem  equally,  and  all  the  expenses  of  the  business  were 
to  be  borne  by  each  proportionately. 

Margaret  put  into  the  partnership  merchandize,  etc.,  valued  at 
$20,000,  as  the  capital  stock,  and  donated  to  Klotz  one-half  interest 
therein  ;  and  this  donation  constituted  his  part  of  the  capital  invested 
in  the  business. 

Tlie  partnership  did  quite  a  profitable  business  until  the  9th  of 
February,  1882,  when  Margaret  died. 

Klotz,  as  surviving  partner,  was,  under  the  articles  of  partnership, 
entitled  to  retain  control  and  continue  the  administration  of  the  part- 
nership affairs  for  a  period  of  six  months  thereafter. 

On  the  15th  of  October,  1879,  Margaret  and  Klotz  purchased  of 
John  T.  Moore  the  real  estate  which  figures  on  the  inventory  and  on 
wliich  the  partnership  business  was  conducted,  then  and  since,  for  the 
price  of  $15,500. 

On  the  20th  of  February,  1882,  the  defendants,  as  the  testamentary 
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executors  of  Margaret,  caused  an  inventory  and  appraiaenient  to  be 
made  of  all  the  partnership  effects.  It  covered,  BubBtantially,  the 
following  values,  viz : 

Ooods  and  personal  effects $20,268  81i 

ileal  estate 14,000  00 

Book  account* 14,990  00 

Total  value $49,256  81 

Of  this,  $1500  was  in  cash. 

At  this  date  the  six  months'  term  of  Klotz's  administration  as  liqui- 
dator began,  and  it  closed  on  August  20, 1882. 

There  were  large  profits  made  by  him  during  that  term, 

Mr.  Chapotin,  one  of  the  persons  choscui  by  the  executors  to  exam- 
ine the  books  of  the  firm,  and  upon  whose  reports  all  parties  seem  to 
rely — as  witness  for  the  plaintiff  says,  on  this  subject : 

Question.  *'Mr.  Chapotin,  froiii  your  examination,  that  you  have 
made  of  the  books,  can  you  tell  us  wliether  or  not  the  firm  of  Marga- 
ret Haugbery  &  Co.  made  any  money  or  profits  since  the  ninth  of 
Tebruary  ?  " 

Answer.     "Certainly." 

Q.     *-Well,  what  profit  did  they  make  ?  " 

A.  "I  took  a  memorandum  from  the  9th  of  February,  1882.  They 
made  sales,  $87,948,  and  made  a  profit  of  31^6  =  $27,197  gross." 

Q.     "That  was  for  four  months  f  " 

A.     "Yes  sir ;  for  four  months.'^ 

This  witness  shows  what  had  been  Uie  net  profits  of  this  partnership 
during  previous  >ears,  as  follows,  viz: 

Mr.  Klotz's  share  of  the  net  profits  of  tlie  first  year  was $  9,184.23 

The  second  year 7,989.38 

The  third  year 3,487.97 

The  fourth  year  (to  June  20) 9,326.02 

Total  amount  of  Klotz  one-half  interest  in  the  partner- 
ship profits  from  its  establishment  to  June  20,  1882. .  .$29,987.60 

These  were  actual  profits  realized,  as  will  be  shown  by  the  report  of 
the  experts  and  the  testimony  of  Mr.  Chapotin,  in  which  is  given  the 
amounts  that  Klotz  withdrew  from  the  cash  of  the  firm,  on  his  private 
account,  thus : 

Question.  "  Well,  take  the  report  and  say  how  much  Mr.  Klotz  has 
drawn  since  he  has  been  a  member  of  the  firm  of  Margaret  Haughery 
&  Co." 

Answer.    **  The  different  items  f  " 
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Q.     **  Yes,  eaeli  year." 

A.  **  Well,  lie  has  drawn— he  hnft  had  profit«  on  the  30th  of  Jnne, 
1882.     Mr.  Klotz  had  to  his  credit,  all  told,  $3097  42." 

Q.  "  What  lias  been  tlie  drawing  of  Mr.  Klotz  since  he  entered  the 
partnersliip  f  " 

A.     *'  Let  me  see.     The  first  statement  1  have  will  tell  yoa." 

Q.     "  He  commenced  with  a  capital  of  810,000 1 " 

A.     *'  Yes,  sir." 

Q.     ''  Donated  by  Margaret  ?  " 

A.     "  Y^es,  sir." 

Q.     **  Now,  what  has  he  drawn  since  that  partnership,  each  year!" 

A.  '^  He  began  with  a  capitjil  of  $10,000.  He  has  drawn  the  drat 
year  $4934  48  ;  the  second  year  he  has  drawn  $11,903  3J);  •  *  • 
the  third  year  $8072  89." 

Q.     <'  And  the  fourth  year  !  " 

A.     '*  The  last  year,  it  was  only  up  to  the  20th  of  June  (1882)." 

Q.  **  Well,  up  to  the  tiuje  the  hutt  report  was  made  what  had  beeu 
draw'n  f  " 

A.  '^  Six  thousand  seven  hundred  and  seventy-nine  dollars  and 
eighty -eight  cents." 

Q.     *<  He  had  drawn  for  the  year  1882,  up  to  the  20^/i  c/  FebruaryV^ 

A.  *'  Six  thousand  seven  hundred  and  seventy-nine  dollars  and 
eighty -eight  cents." 

Q.     **  I  am  simply  asking  you  what  his  draft  has  been." 

A.  •*  Well,  you  want  me  to  take  it  from  the  *  trial  balance,'  and  it 
cannot  be  done." 

Q.     *'  Well,  will  you  look  at  the  ledger  and  tell  us?" 

A.     "  Well,  yes,  sir." 

Q.     **  Well,  look  at  the  trial  balance  of  June." 

A.  ^' At  the  end  of  Jane  the  trial  balance  shows  Bernard  Klote^s 
pri vate  ac cou  n  t  $  1 1 ,997  32. ' 

Q.     "  That  is  up  to  the  30th  of  June  t  " 

A.     ^*  Yes,  sir." 

Q.     "  Of  this  year  f  " 

A.     **  Yes,  sir." 

Up  to  and  including  the  30t.h  of  June,  1882,  Klotz  is  shown,  by  this 
indubitable  evidence,  to  have  withdrawn  the  total  sum  of  $36,908  08, 
more  tJiau  three  and  one-half  times  the  amount  of  his  original  capi- 
tal, within  f«mr  years. 

We  have,  then,  this  statement : 
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Klotz's  capital $10,000  00 

Kioto's  profits 29,987  60— $39,987  60 

Cr. 
Klotz's  drawings 3(>,908  08 

Balance  to  his  credit $  3,071)  52 

TliiB  18  upon  the  hypothesin  that  the  stock  had  been  kept  np  to  tlie 
original  standard  of  $20,000. 

The  significance  of  these  figures,  when  considered  in  relation  to  the 
^^IsLiutlff^s present  contention,  appears  the  more  manifest  from  the  fact 
that  they  were  selected  from  transcript  8661,  and  were  therein  relied 
upon  to  establish  his  claim  to  a  new  term  of  liquidation,  upon  the  theory 
that  his  administration,  as  such,  had  been  profitable. 

Id  taking  this  standpoint  in  which  to  review  this  case,  we  do  the 
plaintiff  no  injustice.  If  injustice  has  been  done  him — and  we  do  not 
think  there  litis — it  proceeds  from  evidence  he  lias  furnished. 

Let  us  see,  in  this  connection,  what  Margaret^s  drawings  were,  and 
the  state  of  her  account  at  her  death  : 

She  drew  during  the  first  year }^  6.674  54 

She  drew  during  the  second  year 4,456  23 

She  drew  du\;ing  tlie  third  year 4,.580  36 

She  drew  February  9,  1882 3,321  57 

Margaret's  drawings  are $19,032  72 

Her  capital  (ariginal)  and  profits 39,987  60 

She  has  to  her  credit $20,954  88 

An  inspection  of  the  report  of  the  experts  will  show  that  Klotz  is 
indebted  to  the  balance  on  stock  account  of  $5750  72  instead  of 
$9079  52,  as  stated  in  this  report.  Kut  that  results  from  the  fact  that 
the  experts  did  not  take  into  their  account  his  drawings,  or  profits  of 
the  year  1882,  to  June  20,  as  we  have  done. 

On  tlie  other  hand,  Margaret  is  entitled  to  an  additional  allowance 
for  the  additions  she  made  to  her  capital,  from  time  to  time,  as  shown 
by  the  report  of  the  experts,  viz; 

From  collections  from  sundry  old  accounts — 

To  Jane  30,  1880 $4,332  43 

To  June  30,  1887 1,443  50 

To  part  of  last  year  (1882) • 240  00 

Total $6,015  93 

This  would  increase  her  share  t-o  $26,970  81. 
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The  statement  of  the  assets  on  liand  at  Margaret^s  death,  made  by 
the  experts  shows  the  following  facts,  viz : 

Stock  on  hand $14,(K)0  (K) 

Bills   receivable 159  82 

Cash   2,359  89 

Sundry  debtors 16,270  10 

Machinery 12,312  99 

Lafrya  stock 250  00 

Total $45,352  80 

As  we  have,  in  our  preceding  calculation  of  the  respective  InterestA, 
proceeded  upon  the  basis  of  $20,000  of  capital  stock,  that  sum  should 
be  deducted  from  the  total  amount  of  assets;  and  this  would  leave  a 
surplus  remaining  of  $25,352  80.  Hut  the  report  of  the  experts  shows 
that  the  firm  liabilities  were  $19,622  62.  They  include  the  $10,000 
mortgage  note  that  the  firm  negotiated;  sundry  creditors,  as  per 
ledger;  rent;  wages,  int-erest  on  note,  etc. 

Deducting  this  sum  from  the  balance  of  the  assets,  and  there  re- 
mains $5,730  18.  Adding  one-half  oi  this  balance  to  the  share  of 
Margaret,  previously  ascertained,  and  she  will  have  $29,835  90,  and 
Klotz  will  have  $5944  01 . 

This  statement  does  not  include  tlie  real  estate,  $16,436  21  ;  nor  the 
Reed  oven  No.  1,  $900;  nor  the  profits  of  the  partnership,  from  tlie 
20th  of  June  to  the  20th  of  August,  1882,  the  date  at  which  the  term 
of  six  mouths'  liquidation  ended. 

The  difference  betweeu  the  present  computation,  made  from  the 
transcript  and  expert  testimony  and  reports,  and  the  amount  awarded 
in  our  decree,  is  $1,505  75.  If  the  items  above  mentioned,  except  tbe 
real  estate,  were  taken  into  the  account,  there  would  be  no  difference 
whatever. 

The  district  judge  fixed  the  value  of  the  partnership  prop- 
erty at $58,857  28 

Including  real  estate 16,436  21 

Net  value,  less  real  estate $42,421  07 

He  then  deducted  liabilities 19,622  34 

And  found  a  balance  of $22,798  73 

And  gave  half  to  each $11,399  36 

The  learned  judge  of  the  lower  court  was  certainly  incorrect   in 
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making  an  equal  apportion  in  en  t  between  tlieparUes;  and  we  think 
-our  statement  of  tlie  values  is  near  the  proper  figure. 

In  support  of  the  tlieory  announced,  we  liave  the  uncontradicted 
statement  of  Mr.  Macready,  one  of  Margaret^s  executors.  He  says, 
on  p.  390  of  transcript  No.  9607,  viz:  **  We  (the  executors)  had  the 
books  thoroughly  examined  by  an  expert — in  fact  one  or  two  experts — 
and  we  came  to  the  conclusion  that  Margaret^s  interest,  at  the  end  of 
the  partnership,  which  would  be  six  months  after  her  death,  ought  to 
be  worth  in  the  neighborhood  of  $40,000, 

*'  Knowing  there  was  a  depreciation  to  some  extent  in  the  machiner^i, 
and  bad  debts  to  a  certain  extent,  we  made  an  allowance  of  $10,000, 
one-half  of  which  was  to  be  borne  by  Mr.  Klotz,  and  one-half  by 
Margaret  Haughery^s  estate — and  her  interest  would  represent  $35,000. 

'*  We  authorized  our  lawyer  to  make  an  arrangement  on  that  basis.*' 

On  May  24, 1882,  Klotz  proposed  to  pay  $32,000  for  Margaret's  in- 
terest,  including  her  half  interest  in  the  real  estate,  valued  at  $7000. 

If  we  deduct  the  $7000,  value  of  the  real  estate,  from  the  $32,000, 
Klotz's  offer  would  be  $25,000;  And  the  judgment  rendered  is  just 
^hont  &  meatus  between  the  two  offers  of  settlement  made  by  the  re- 
spective parties. 

The  defendant's  counsel  have  entered,  in  this  Court,  a  formal  remit- 
tiiur  of  the  sum  of  $624  42,  to  which  the  plaintiff  is  entitled  a  credit. 
Our  former  opinion  is  correct. 

Rehearing  refused. 


No.  9858. 

Alkxandbu  Mosks  vs.  LouibViLLK,  New  Orlkans  and  Texas 

Railroad  Company. 

It  is  the  legal  duty  of  railway  companiea,  as  carriers  of  passengem.  to  provide  pUtfomis 
and  other  accomraodations  for  passengers  who  desire  to  take  these  trains  at  stations 
where  passengers  are  asually  taken  on  or  pnt  out ;  to  furnish  safe  and  proper  means  of 
ingress  and  egress  to  and  from  trains,  platforms,  station  approaches,  etc.,  and  to  tumish 
at  night  sofflcient  lights  to  seoaiely  guide  tho  way  and  the  steps  of  their  passengers,  as 
well  as  servants  necessary  to  inform  them  and  instruct  them  as  to  the  location  of  the 
trains  and  as  to  the  usual  and  safest  mode  of  reaching  them. 

This  rule,  which  courts  must  rigidly  enforce,  is  violated  hy  a  railroad  company  which,  for 
any  reason,  leaves  one  or  more  coaches  of  a  passenger  train  outside  of  the  depot  yard  or 
station  grounds  at  which  the  train  stops  to  take  on  and  put  out  passengers,  and  which 
thus  obstrncto  at  night  the  lights  so  placed  by  the  city  as  to  lighten  both  sides  of  the 
track  on  which  the  train  stands. 

Hence,  a  railroad  company  is  responsible  for  injuries  received  by  a  passenger  seeking  to 
board  one  of  its  trains  at  night,  who  finds  no  one  to  inform  him  how  to  reach  the  sleep- 
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injc  car  attached  to  th«  train,  wfaicli  fa  left  Htanding  outHid«  of  the  jards.  and  to  whieh 
H  Hide  walk,  erected  by  the  eorapany  under  a  contract  with  the  city,  laade  in  a  direct 
route,  which  the  passenger  follows,  and  from  which  he  falln  bv  reanon  uf  defective  or 
insaftioieMt  lightA  at  that  part  ot  the  station  appioacii. 

It  in  not  contributory  negligence  in  a  pae«enger  who  Koen  ouuiide  of  the  eUtion  yard  14» 
enter  the  coach  which  he  desirea,  when  that  coach  in  left  standing  oataide  of  nuch  yard, 
and  when  a  sidewalk,  erected  by  the  company  and  under  ita  control.  leads  directly  to 
said  coach. 

Damages  allowed  b^  a  Jury  will  not  be  increasd  on  appeal,  unless  manifestly  inadeqaate. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
LazaniM,  J. 


IK  C,  lir  L,  L.  Lnbati  for  Plaintiff  aod  Appellee. 
Farrar  <t  Kruttschnitt  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

PocHi^,  J.  Plaintiff  claims  damages  in  the  sum  of  $20,000  for  per- 
sonal injuries  received  by  hiui  while  boarding  a  train  of  the  defendant 
company,  at  Ihe  city  of  Vicksburg,  Miss.,  during  the  night  of  January 
14, 1885  J  which  he  attributes  to  the  negligence  and  want  of  care  of  the 
defendant  and  of  its  employees. 

The  defense  is  a  general  deninl,  a  special  denial  of  negligence,  on  the 
part  of  the  company,  and  a  cJiarge  of  contributory  negligence  on  the 
part  of  plaintiff. 

The  jury  found  in  favor  of  plaintiff,  to  whom  they  allowed  $1000 
damages.  Defendant  appeals,  and  plaintiff  )>rays  for  an  increase  of 
the  allowance  for  damages  in  the  sum  of  $7000. 

The  undisputed  facts  of  the  case  are  as  follows: 

Plaintiff,  who  is  a  resident  of  New  Orleans,  purchased  a  ticket  at  the 
defendant's  ofUce  in  Vicksburg,  from  that  point  through  to  this  city,  to 
be  used  at  the  date  above  stated,  on  a  train  leaving  Vicksburg  at  9 
o'clock  at  night. 

Within  twenty  minutes  of  train  time  he  reached  the  station  or  depot 
of  the  company,  and  remained  witli  a  companion  who  was  to  make  the 
same  trip,  in  a  waiting-room  within  the  building  used  as  a  passenger 
station,  until  the  arrival  of  the  train. 

That  building  is  situated  at  the  northwestern  corner  of  a  square  of 
ground  owned  and  occupied  by  the  company  for  its  purposes  as  a  C4)in- 
raon  carrier.  The  south -bound  trains  enter  the  depot  3*ard  at  the 
int<ersection  of  two  streets  known  as  Levee  and  Depot  streets^  the  first 
of  which  runs  north  and  south,  and  the  latter  east  and  west.  Down  to 
that  point  the  railroad  track  is  on  Levee  street,  and  thence  it  diverge* 
from  that  street,  in  a  southeastern  course,  into  the  square  of  grouod 
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owned  by  the  company.  The  depot  yard,  wliich  is  bounded  ou  the 
west  by  Levee  street,  and  on  the  north  by  Depot  street,  is  enclosed  by 
a  fenre,  leaving  at  the  junction  of  the  two  streets  an  opening  through 
which  the  trains  enter  into  the  yard.  On  Levee  street  the  ferce  ex- 
tends from  the  station-house,  which  fronts  thereon,  to  the  intersection 
of  Depot  street.  The  depot  yard,  which  is  on  both  sides  of  the  track, 
is  usually  approached  by  passengers,  either  on  Depot  or  Levee  streets, 
through  gates  provided  for  the  purpose;  the  Levee  street  gate  being 
situated  near  the  station-house.  It  was  at  tluit  gate  that  plaintiff  and 
his  companion  alighted  from  a  carriage,  and  through  it  they  walked 
into  the  depot  yard  and  into  the  waiting-room  or  ticket  office,  which 
opens  into  the  yard  in  the  rear  or  east  end  of  the  building  used  as  a 
station.  The  depot  yard,  on  that  side  of  the  railroad  track,  is  a  wooden 
platform,  several  feet  above  the  ground  or  level  of  the  adjoining  streets, 
and  extending  as  far  as  the  street  proper  ou  Levee  street,  the  sidewalk 
being  of  the  same  grade  and  of  the  same  material ;  and  marked  out  of, 
or  separated  fiom,  the  railroad  yard  proper  b}-  the  fence  above  de- 
scribed— and  ending  on  to  the  Depot  street  corner.  The  construction 
of  the  sidewalk  by  the  railroad  company,  as  well  as  its  dimensions  an<i 
grade,  were  stipulated  in  a  contract  between  the  cit^-  council  of  Vicks- 
burg  and  the  company. 

Now,  It  happens,  owing  to  the  length  of  some  of  the  trains,  when 
going  southward,  that  one,  and  sometimes  two,  of  the  passenger 
coaches  are  stopped  and  left  standing  outside  of  the  depot  yard,  across 
Depot  street,  and  that  on  the  night  of  the  accident  to  plaintiff  the 
sleeping  car,  whicli  was  the  last  coach  of  the  train,  was  entirely  outside 
of  the  yard.  And  it  was  in  his  attempt  to  reach  that  coach,  with  a 
view  to  secure  accommodations  for  the  night,  that  plaintiff  met  with 
the  accident  on  which  he  predicates  his  claim. 

As  he  stepped  ont  of  tlu'  waiting-room  ou  the  arrival  of  the  train,  he 
saw  that  the  sleeper  was  at  the  end  of  the  train,  and  walking  towards 
it  he  passed  out  of  the  gate  herein  above  described  near  the  station,  to 
the  sidewalk  and  on  the  latter,  at  the  end  of  which  he  tV  11  to  the  ground 
and  broke  one  of  his  legs. 

From  that  period  of  tlie  case,  all  other  facts  bearing  on  the  issues 
involved  are  hotly  contested,  and  the  truth  must  be  sought  out  of  a 
mass  of  contlictiug  tcKtimony. 

Our  reading  of  the  record  has  satisfied  us  that  the  preponderance  of 
the  evidence  shows : 

That  the  principal  cause  of  the  accident  must  be  attributed  to  the 
lack  of  sufficient  light  to  guide  the  passengers  in  their  efforts  to  board 
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the  train,  and  tliat  it  wh8  owii)<r  to  tlie  darkneHs  which  prevailed  that 
plaintiff  fell  off  the  sidewalk. 

The  effect  of  a  city  gaB-lig)it,  situated  on  Depot  street,  at  the  left 
side  fence  of  the  .vard,  was  entirely  lost  to  persons  who  were  on  the 
right  hand  side  of  the  train,  by  the  sleeper  which  stood  in  its  way  and 
4^atirely  out  of  the  depot  yard;  and  the  railroad  lamps,  in  which  oil 
was  burned,  and  which  were  situated  immediately  around  the  station- 
house,  were  not  strong  enough  to  be  of  any  use  to  persons  walking  to 
the  rear  of  the  train  on  the  sidewalk. 

But  at  this  point  and  in  this  connection  must  be  noted  the  charge  of 
<'.ontribntory  negligence  made  against  plaintiff  by  the  defendant,  who 
fiays  that  the  usual  and  the  safe  mode  of  boarding  its  trains  was  to 
walk  directly  east  from  the  waiting-room  to  the  track,  only  a  short 
distance,  then  to  ascend  the  steps  of  the  first  coach  in  the  way,  and 
thence  to  walk  through  two  or  more  coaches,  as  the  case  might  be,  to 
.  the  sleeper,  in  cjise  the  passenger  desired  sleeping  accommodations^ 
and  that  the  existence  of  the  fence  above  described  was  a  sufficient  in- 
dication of  the  extent  of  the  depot  grounds,  and  a  sufficient  caution  to 
passengers  not  to  venture  outside  if  they  wished  to  avail  themselves 
•of  the  company ^s  protection.  It  is  also  urged  chat  the  city  sidewalk 
from  which  plaintiff  fell,  was  no  part  of  the  company's  platform,  that 
the  company  bad  no  control  over  the  same,  and  w^as  therefore  not  re- 
sponsible for  any  accident  which  might  occur  thereon  or  therefrom. 

The  first  answer  to  that  contention  is  found  in  the  record,  which 
shows  tiiat  plaintiff  w^ho  had  never  before  been  at  the  place,  and  had 
arrived  there  for  .the  first  time  on  a  dark  night,  with  verj-  dim  lights 
to  guide  his  steps,  was  not  aware  of  the  distribution  of  the  road's  ap- 
pliances and  facilities,  and  that  no  employee  or  servant  of  the  com- 
pany offered  to  instruct  or  guide  him  in  the  proper  coiirse  to  pursue. 
Hence  he  cannot  be  considered  as  negligent  or  legally  imprudent  in 
followirg  the  route  which  in  his  judgment  was  the  safest  and  the 
shortest  for  the  purpose  of  reaching  the  sleeper  which  was  his  objec- 
tive point. 

The  second  answer  comes  also  from  the  record  which  shows  that 
passengers  approached  and  left  the  trains  indifferently  on  either  side 
of  them  ;  it  appears  that  the  driver  of  the  hack  brought  plaintiff  and 
his  companion,  without  instructions  from  them,  or  either  of  them,  to 
the  sidewalk  in  question  ;  and  that  carriage  drivers,  watching  for  cus- 
tomers on  the  arrival  of  trains,  stood  on  either  side,  of  the  depot  yard/ 
the  very  hackmnn  who  helped  to  raise  plaintiff  after  his  accident  was 
standing  on  that  side  with  his  carriage  in  expectation  of  customers. 
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From  our  understaDding  of  the  contract  between  tbe  city  and  the 
company  as  to  the  coustruction  of  the  sidewalk,  we  consider  that  the 
defendant  is  under  the  legal  obligation  to  keep  it  in  good  order  and 
repair  as  one  of  the  approaches  to  its  station.  It  is  used  by  the  com- 
pany to  receive  all  baggage,  whether  going  to  or  coming  from  trains, 
and  an  inclined  platform  connects  it  witli  the  street  below,  at  the  gate 
through  which  plaintiff  went  in  and  out  of  the  depot-yard  on  the  night 
of  the  accident.  It  is  clear  to  our  minds  that  the  defendant  would  be 
responsible  for  any  injury  occasioned  on  that  sidewalk  by  reason  of  a 
rotten  plank,  to  any  of  its  passengers,  either  going  to  or  leaving  one 
of  its  trains.     It  is  indeed  used  by  it  as  one  of  its  appurtenances. 

But  in  law  and  in  justice,  why  should  this  company  be  heard  to 
charge  negligence,  imprudence  or  recklessness  to  any  of  its  passengers 
for  going  out  of  its  inclosures  to  reach  the  coach  which  he  desires,  when 
that  coach  itself  is  out  of  the  company's  yard,  and  actually  int<a*cepts 
the  street  which  crosses  at  that  point?  From  the  description  which 
we  have  already  given  of  the  grounds,  it  is  undeniable  that  if  a  coach  of 
the  company  had  not  stood  in  Depot  street,  the  city  gaslight,  the  best 
and  the  only  gaslight  on  and  around  the  grounds,  would  have  been 
amply  sufficient  to  lighten  the  sidewalk,  separated  from  it  only  by  the 
train,  and  it  is  as  clear  that  if  the  sleeper  had  stood  within  the  depot 
yard,  plaintiff  would  have  gone  directly  to  it,  without  going  outside 
of  the  yard  -,  and  in  either  case  the  accident  would  not  have  occurred. 
Hence,  the  conclusion  is  inevitable  that  the  accident  is  solely  attrib- 
utable to  the  fact  that  the  sleeping  car  was  not  pulled  iuf^ide  of  the 
yard  j  and  that  in  consequence  of  its  standing  in  the  way  of  the  city 
gaslight,  it  deprived  the  depot  and  its  approaches  of  the  light  neces- 
sary to  securely  guide  the  passengers  who  desired  to  take  the  train, 
and  to  occupy  that  identical  coach.  It  is  not  proper  management  in 
a  railroad  company  to  require  passengers  to  go  through  a  series  of 
coaches,  and  to  pass  over  several  platforms,  in  order  to  reach  the  par- 
ticular coach  which  they  may  desire  to  occupy,  because  that  coach  is 
left  outside  of  tlie  depot  yard,  which  contains  the  balance  of  the 
train  to  which  it  is  attached.  Turner  vs.  Railroad  Company,  37 
Ann.  648. 

The  management  of  the  company,  on  the  night  of  the  accident, 
including  the  distribution  of  its  lights  around  the  station,  the  location 
of  its  train,  with  the  most  important  coach  left  standing  outside  of 
the  depot  yard;  thus  blocking  up  an  important  thoroughfare  and 
shutting  out  the  best  light  around  the  premises }  its  omission  to  pro- 
vide sufficient  lights  on  the  right  hand  side  of  the  train,  particularly 
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at  tlie  eud  of  the  sidewalk  paveitieut,  liereiiiabove  described  ;  it^ 
omission  to  instruct,  by  servants  or  otlier  employees,  its  passengers  as 
to  the  safest  course  to  pursue  in  order  to  reach  the  sleeping  car  of  ilie 
train ;  are  so  many  distinct  and  reprehensible  violations  of  the  rule 
recognized  as  indispensable  to  the  safety  of  travelers,  and  so  uuifonnly 
enforced  in  jurisprudence,  and  which  requires  railway  companies  **  to 
furnish  safe  and  proper  means  of  ingress  and  egress  to  and  from 
trains,  platforms,  station  approaches,"  etc.,  and  '^  to  furnish  at  night 
ample  and  sufficient  lights  to  safely  guide  their  passengers  to  and  fioni 
such  trains,  idatlornis,  st^Uion  appnmchos,*'  etc.,  and  which,  under 
those  circumstances,  t-xacts  the  obligation  of  prucuiing  the  empUiyees 
and  other  servants  necessary  t«)  inform  passengers  of  the  correct  ItK-a- 
tion  of  their  trains,  and  to  instruct  them  as  to  the  safest  mode  of 
reaching  the  same.  Peniston  vs.  Railroad  Company,  :ii  Ann.  777,  and 
authorities  therein  cited. 

The  courts  of  last  rcHort  in  most  of  our  sister  States  have,  with 
remarkable  uniformity,  rigorously  enforced  the  rale,  particularly  iu  its 
intended  and  humane  protection  of  persons  whose  business  or  other 
wants  require  their  presence  around  railroad  stations  at  night.  While 
it  is  true  that  the  rule  is  intended  to  afford  protection  to  the  public  in 
general.  It  stands  to  reason,  and  it  is  consonant  wiih  justice,  that  it 
should  apply  with  exceptional  titness  to  passengeis  on  the  traiuK  of 
the  company,  or  at  its  stations,  with  the  object  of  boarding  one  of  its 
trains.  A  lucid  writer  on  railroad  jurisj)rudence  has  formulated  the 
rule  as  follows:  **It  is  also  the  duty  of  railway'  conlpanie^,  as  carriers 
of  passengers,  to  provide  platforms  and  other  reasonable  accommoda- 
tions for  such  passengers  at  the  stations  upon  such  roads  at  which  they 
are  in  the  habit  of  taking  on  and  putting  out  passengers.  Their  public 
profession  as  such  earners  is  an  invitation  to  the  public  to  enter  and  to 
alight  from  their  cars  at  their  stations,  and  it  ha^s  been  held  that  they 
must  not  only  provide  safe  platforms  and  approaches  thereto,  but  they 
are  bound  to  make  safe,  for  all  persons  who  may  come  to  suck 
stations,  in  order  to  become  their  passengers,  or  who  may  be  i»ut  oft' 
there  by  them,  all  portions  of  their  station  grounds  reasonably  near 
to  such  platforms;  and  for  not  having  provided  such  stational  accom- 
modations and  safeguards,  railway  companies  have  frequently  been 
hold  liable  for  injuries  to  such  persons."  Hutchinson  on  Carriers,  pp. 
417,  41S. 

Another  writer  on  the  same  subject  has  very  succinctly  traced  a  line 
to  be  followed  by  railway  carriers,  as  follows:  "It  is  the  duty  of  the 
corporation  to  have  its  stations  open  and  lighted,  and  its  servants 
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^present  for  the  acconiinodation  of  tlioBe  who  may  wish  to  leave  its 
ti-aiDs  or  to  depart  by  the  same."  Thompson's  Carriers  of  Passengers, 
p.  108. 

Numerous  decisions  of  courts  of  last  resort  have  contributed  the  ma- 
terial for  the  rules  thus  formulated:  and  it  may  not  be  amiss  to  refer 
to  a  few  of  such  adjudications. 

A  passenger^  waiting  for  a  train,  found  the  station  so  uncomfortable 
by  reason  of  tobacco  smoke  that  she  undertook  to  enter  the  cars  before 
they  were  drawn  up  to  the  platform  from  which  passengers  generally 
entered  them,  and  by  reason  of  which  she  was  injured,  recovered  dam- 
ages for  such  injuries.     McDonald  vs.  Railroad,  26  Iowa,  124. 

In  another  ease,  damages  were  allowed  to  a  person  who  int4>nded  to 
lioard  a  train,  and  who  was  injured  while  running  along  the  line  of  the 
road  to  reach  the  train  in  time,  9n  account  of  darkness.  Martin  vs. 
Kailway,  16  Com.  B.,  179. 

It  has  also  been  held  that:  "  When,  by  reason  of  the  insufficiency  of 
the  station,  or  length  of  the  train,  or  negligence  in  the  operation  of  it, 
passenger  cars  are  brought  to  a  stand  at  places  where  there  is  no  land- 
ing or  other  conveniences  for  getting  off  the  train,  if  it  is  reasonable  to 
suppose  that  no  better  opportunity  will  be  granted  for  this  purpose, 
the  passenger  may  alight,  although  the  position  is  inconvenient  or 
slightly  dangerous.  If  the  company's  servants  have  given  the  passen- 
ger an  express  invitation  to  alight,  or  their  conduct  is  such  as  to  imply 
an  invitation,  the  passenger  will  be  justiiied  in  making  the  attempt.'' 
Thompson's  Carriers  of  Passengers,  p.  268,  ^  4— and  authorities  cited 
by  him. 

The  following  rule  also  rests  on.  undisputed  judicial  sanction : 
*'  Wherever  a  railroad  company  is  in  the  habit  of  receiving  passen- 
gers, whether  at  a  station  or  some  point  outside,  or  if  by  the  regular 
operations  of  trains  it  is  necessary  to  traverse  portions  of  the  premises 
outride  of  the  station-house,  passengers  have  a  right  to  assume  that 
such  parts  of  the  premises  are  m  a  safe  condition  for  such  purpose, 
even  on  a  dark  night."  Thompson's  Carriers  of  Passengers,  p.  269 — 
and  decisions  therein  quoted. 

In  the  case  of  Railroad  Company  vs.  Thompson,  Southern  Reporter, 
Vol.  1,  p.  840,  the  Supreme  Court  of  Mississippi,  in  sustaining  a  verdict 
of  $15,000  damages  against  this  very  company,  for  injuries  sustained 
in  one  of  their  station  yards  by  a  person  who  had  gone  there  on  busi- 
ness, and  was  hurt  while  passing  through  a  gap  in  a  freight  train  usu- 
ally open  for  people  to  pass  through,  used  the  following  vigorous 
language:  '^Appellant  is  answerable  for  damages  in  the  cause  unless 
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a  railroad  compaDy,  in  the  prosecution  of  its  Imsiness,  may  set  a  trap  ' 
for  people,  and  after  a  man  has  been  caught  in  it  and  killed  orinjured^ 
escape  liability  by  assuming  the  position  that  he  ought  to  have  had 
more  sense  than  to  have  been  deceiveil  or  misled  by  the  contrivance.'* 

In  the  instant  case,  the  record  shows  that  during  the  winter  months 
one  or  more  of  the  night  train  coaches  were  no^^  pulled  in  the  depot 
yard,  but  were  left  standing  across  the  intersecting  street,  that  trains 
were  entered  indifferently  on  the  right  and  left  hand  sides  thereof,  that 
ilie  sidewalk  wooden  pavement  which  was  flush  with  the  station  plat- 
form had  been  constructed  by  the  defendant  company  as  part  of  the 
considerations  for  the  franchises  obtained  by  it  from  the  city,  and  no 
evidence  shows  that  the  control  of  the  same  has  ever  been  resumed  by 
the  city.     Quimby  vs.  Boston  and  Maine  K.  R.  Co.,  69  Maine,  340. 

It  also  appears  that  the  sidewalk  in  question  is  one  of  the  important 
immediate  approaches  to  the  company^s  station,  it  being  used  as  the 
only  place  for  the  handling  of  the  railroad  baggage;  that  it  afforded 
the  most  direct  route  for  plaintiff  to  reach  the  sleeping  car,  and  that 
no  servant  of  the  company  informed  him  otherwise,  whereas  a  large 
gate  wide  opened  gave  him  free  access  to  it.  All  these  circumstances 
must  be  construed  as  an  invitation  and  an  inducement  held  oat  to  him 
by  the  company  to  use  the  sidewalk  as  he  did.  He  is,  therefore,  fully 
justifiable  in  law  for  having  followed  the  course  which  was  thus  so 
naturally  suggested  to  him  by  the  acts  of  omission  and  commission  of 
the  company. 

Hence,  he  is  not  amenable  to  the  charge  of  contributory  negligence. 
And  the  facts  lierein  recited  lead,  on  the  other  hand,  to  the  clear  con> 
elusion  that  the  company  must  be  held  responsible  for  the  accident. 
But  we  do  not  feel  warranted  to  favor  plaintiff's  prayer  for  an  increase 
of  damages.  The  verdict  of  a  jury  fixing  the  quantum  of  damages  must 
not  be  disturbed  on  appeal  unless  it  be  manifestly  erroneous  and  pal- 
pably inadequate.  The  evidence  on  this  point  in  the  record  does  not 
justify  such  a  conclusion.     Hence  tlie  verdict  must  remain  unchanged. 

Judgment  affirmed. 


Dissenting  Opinion. 

Fknner,  J.  With  due  respect  to  the  able  and  vigorous  opinion 
adopted  by  the  majority  of  the  Court,  I  am  unable  to  assent  to  it« 
conclusions. 

At  its  station  in  Vicksbnrg,  Miss.,  the  defendant  railway  company 
had  provided  depot  grounds,  with  appropriate  buildings,  for  the 
reception  and  accommodation  of  passenger?;  which  were  lighted  and 
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wholly  enclosed  by  a  subBtantial  fence  to  designate  the  boundaries  of 
the  company's  premises,  Tlirough  this  inclosare,  by  an  opening  in 
the  fence  just  wide  enough  to  admit  the  train,  defendant's  tracks  ran. 

One  side  of  defendant's  enclosure  was  bounded  by  Levee  street,  a 
public  street  of  the  city  of  Vicksburg,  running  towards  and  extending 
to  the  railroad,  and  outside  of  the  enclosure  and  running  along  the 
fence  was  the  sidewalk  or  banquette  of  the  street,  which  was  an 
elevated  wooden  structure,  bu^lt  by  defendant  under  direction  and 
instructions  of  the  city  authorities,  and  forming  the  public  highway 
for  foot  passengers.  This  sidewalk  intersected  and  crossed  the  rail- 
road outside  of  defendant's  grounds. 

Arriving  to  take  the  train,  plaintiff  entered  defendant's  enclosure 
through  a  gate  in  the  fence  on  Depot  street,  at  a  point  near  the  corner 
and  farthest  away  from  the  track,  and  went  into  the  passenger  waiting 
room,  where  he  awaited  the  arrival  of  the  train. 

What  was  the  plain  significance  of  this  iiiclosure  and  of  this  waiting 
room  within  it,  fronting  the  railroad  track  T  What  was  the  object  of 
them,  and  why  did  plaintiff  enter  them  ?  Obviously  for  the  purpose 
of  awaiting  and  boarding  the  train.  Would  anyone  have  supposed, 
under  such  circumstances,  that  he  was  expected,  in  order  to  board  the 
train,  to  go  back  to  the  gate  by  which  he  had  entered,  and  then 
approach  the  train  by  the  public  street  f    I  think  not. 

The  train  arrives.  The  engine  and  several  passenger  coaches  enter 
the  enclosure,  and  halt  in  front  of  the  waiting-room  ;  but  the  sleeper 
and  part  of  the  coach  immediately  in  front  of  it  are  left  outside  the 
fence. 

What  was  the  course  plainly  indicated  to  the  waiting  passengers? 
Clearly,  to  go  forward  to  the  train  and  there  to  enter  one  of  the 
coaches  and  pass  back  to  the  sleeper,  or  else  to  have  sought  informa- 
tion as  to  how  to  reach  the  sleeper.  Such  was  the  plain  invitation 
and  inducement  held  out  by  the  company.  If,  on  reaching  the  train 
and  passing  along  it  toward  the  sleeper,  he  had  encountered  an  open 
gate  at  the  track  and  had  passed  through  it,  and  been  hurt,  he  might 
claim  that  such  an  open  gate  at  such  a  point,  with  the  sleeper  beyond 
it,  was  an  inducement  or  invitation  held  out  by  the  company  to  pass 
tlirough  it.  But  plaintiff  went  away  from  the  train  to  a  gate  more 
remote  from  the  track  than  the  waiting-room,  entered  the  public  street, 
and  chose  to  pass  to  the  train  by  that  route,  outside  of  the  company's 
grounds.  In  so  doing,  I  consider  he  acted  on  his  own  responsibility, 
in  opposition  to  the  plain  course  dictated  by  the  surrounding  circum- 
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Btances,  and  pasBed  oat  of  the  companj'a  protectioD,  wbich  was  no 
more  responsible  for  his  safety  than  for  that  of  any  other  passer  on 
that  public  sidewalk. 

The  complaint  made  of  absence  of  employees  to  give  directions  has 
no  force.  No  directions  were  necessary  to  prompt  a  passenger,  in  a 
waiting-room  thus  enclosed,  to  pass  to  the  train  which  has  halted  in 
front  of  him  and  within  the  enclosure,  for  the  purpose  of  boarding  it. 

The  gate  to  which  plaintiff  went  was  the  passage  way  for  arriving 
as  well  as  departing  passengers,  and  for  all  persons  goibg  in  or  out  of 
^  enclosure  on  that  side ;  and  had  any  employee  been  there  he  would 
naturally  have  taken  plaintiff  to  be  an  arriving  passenger,  or  other 
person  going  away  from  the  depot. 

If  it  were  negligence  in  defendant  to  halt  its  train  in  such  manner 
as  to  leave  its  sleeper  outside  the  enclosure,  and  thus  to  require  its 
passengers  to  enter  another  car  and  pass  through  it  to  reach  the 
sleeper,  that  might  render  it  liable  for  accidents  happening  in  such 
passage  3  but  it  has  no  causal  connection  with  an  accident  resulting 
from  the  unusual  course  pursued  by  plaintiff  in  this  case,  which  was 
in  evident  opposition  to  that  contemplated  by  defendant  and  indi- 
cated by  all  the  surrounding  circumstances. 

I  consider  the  law  well  settled  that  when  a  party  disregards  the 
sufficient  provisions  made  by  the  railwaj'  company  for  ingress  and 
egress  to  and  from  its  trains,  and  chooAes  to  adopt  a  different  method, 
he  does  so  at  his  own  risk.  As  was  said  in  a  leading  case :  ^'  We  hold, 
on  these  principles,  that  the  company^s  liability  could  not  be  fixed  for 
the  injury  consequent  on  the  choice  of  a  passenger,  in  disregard  of 
the  provisions  made  by  it  for  his  safety  and  convenience.  It  was  not 
negligence  on  the  part  of  the  company  that  it  did  not,  by  force  of 
barriers,  prevent  the  parties  from  leaving  on  the  wrong  side.  People 
are  not  to  be  treated  like  cattle ;  they  are  presumed  to  act  reasonably 
in  all  given  contingencies,  and  the  company  had  no  reason  to  expect 
anything  else  in  this  case."  Penn.  R.  R.  Co.  vs.  Zebe,  33  Pa.  St.  318  j 
id.  37 ;  id.  420. 

These  principles  are  fully  applicable  here,  where  the  company  had 
actually  provided  barriers  within  which  plaintiff  had  been  r€C^ived 
for  the  purpose  of  entering  tlie  train,  from  within  which  he  could  have 
entered  it,  and  was  manifestly  expected  and  intended  to  enter  it. 
Plaintifi'^s  act  in  going  out  of  those  barriers  and  seeking  to  get  to  the 
train  by  the  public  street,  was  a  voluntary  disregard  of  the  provisions 
made  by  the  company,  and  the  consequent  injury  should  not  be 
attributed  to  the  company. 
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No.  9527. 

Baltimore  and  Ohio  Telegraph  Company  vs.  Louisiana  Western 

Railroad  Company. 

A  suit  for  the  expropriation  of  property  cannot  be  tiied  in  vacation,  bnt  only  at  a  term  of 
the  coart. 

APPEAL  from  the  Fourteenth  District  Court,  Parisli  of  Calcasieu. 
Eeed,  J. 


J,  B.  JBechcith  aud  G.  H.  Wells  for  Plaintiff  and  Appellee. 
Leovy  dk  Leovy  and  J.  P.  Blair j  Bayne  A  Den^gre,  Z>.  Caffrey,  G.  Clark 
and  J..  J.  Kearny  for  Defendant  and  Appellant. 

The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  From  a  judgment  rendered  in  an  expropriation  proceed- 
ing, instituted  before  the  judge  of  the  Fourteenth  Judicial  District, 
Parish  of  Calcasieu,  the  defendant  company  has  appealed. 

Among  the  exceptions  filed  in  the  lower  court  was  one  to  the  effect 
that  the  judge  could  not  proceed  to  try  the  case  in  vacation,  but  that 
it  could  only  be  legally  tried  in  term  time. 

This  exception  was  overruled. 

It  seems  to  us  that  this  ruling  was  a  manifest  error.  The  State 
courts  were  established  by  the  Constitution,  They  were  established 
for  the  judicial  determination  of  all  suits  and  controversies. 

The  full  and  complete  organization  of  the  courts  and  the  terms 
thereof  are  provided  and  fixed  by  law.  These  terms  are  thus  fixed  for 
the  trial  of  all  cases  and  suits  instituted  before  the  court.  They 
cannot  under  the  elementary  and  positive  provisions  of  the  law  be 
tried  at  any  other  than  the  regular  term  of  the  court,  except  in  special 
instances  expressly  declared. 

The  case  in  hand  forms  no  express  exception  to  this  general  and 
inflexible  rule,  and  it  is  so  admitted  by  the  opposing  counsel,  and  it  is 
further  admitted  that  no  adjudication  of  any  court  can  be  found  that 
would  warrant  in  the  slightest  degree  such  an  exceptional  proceeding. 
The  counsel,  however,  addresses  a  strong  and  forcible  argument  to  the 
court  of  the  wisdom  and  apparent  necessity  of  such  a  proceeding,  by 
reasons  of  public  policy  and  the  paramount  importance  of  a  speedy 
determination  of  questions  involving  the  exercise  of  the  rights  of 
eminent  domain.  This  argument  would  doubtless  prove  irresistible  if 
addressed  to  the  legislative  department  of  the  government,  but  it  is  a 
matter  in  which  the  courts  can  afford  no  relief.  They  must  be  con- 
trolled by  the  law  as  they  find  it. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  the  case 
remanded  to  be  proceeded  with  according  to  law. 
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No.  9815. 
Baldey  &  Lightneu  vs.  E.  A.  and  E.  F.  Brackenridge. 

The  plea  of  iio  caase  of  action  maat  be  judged  by  the  averments  of  plaintiffs  petition. 

When  a  rule,  taken  upon  the  adverse  party  to  show  canse  why  certain  depositions  should 

not  be  read,  has  been  made  absolute,  as  shown  by  the  minutes  of  the  court,  it  is  too  late 

to  urge  objection  to  the  service  of  the  rule  after  the  trial  has  begun  and  the  evidence 

has  been  offered.    Rule  should  have  been  taken  to  have  the  minutes  corrected  so  as  to 

.  conform  to  the  facts. 

Parties,  though  not  partners  inter  te,  may  be  such  as  to  third  persons. 

When  persons  occupying  relations  to  others  as  partners,  have  obtained  undue  advantages 
of  the  latter,  by  means  of  false  representations  and  unlawful  acts,  they  are  answerable 
in  solido  for  whatever  loss  has  been  incurred  thereby,  irrespective  of  their  obligations 
as  partners. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Bightor,  J. 


07kw.  8,  Bice  for  Plaintiffs  and  Appellees. 
Oihson  dt  Hall  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

W ATKINS,  J.  Plaintiffs  allege  that  their  business  consists  in  search- 
ing for,  inspecting,  obtaining  information  about  aud  locating  for 
purchasers,  government  lands,  with  a  view  to  its  uses  for  timber, 
agriculture  and  stock-raising. 

That  for  furnishing  the  information,  thus  obtained,  to  purchasers, 
and  in 'assisting  them  to  procure  titles,  they  received  a  price  or  consid- 
eration per  acre. 

They  represent  that,  during  the  years  1883  and  1884,  they  had  a 
contract  with  defendants — a  firm  or  partnership,  engaged  in  a  similar 
business — whereby  it  was  agreed  that  each  firm  "  should  share  equally 
in  the  payment  of  the  expenses  in  the  search  for,  inspection  of, 
obtaining  information  about  and  locating  certain  lands  situated  in 
Washington  parish,  in  this  State;  and  such  other  expenses  as  should 
be  incurred  in  finding  purchasers,'^  and  in  securing  them  titles  to  their 
lands. 

That  it  was  further  stipulated  in  said  contract  that  the  price,  consid- 
eration or  commissions  paid  by  each  purchaser  for  the  services, 
information  and  assistance  received,  should  be  equally  divided  btstween 
the  contracting  parties. 

The  plaintiffs  claim  that,  under  this  contract,  large  tracts  of  timber 
lands  were  located,  inspected,  and  the  necessary  information  in  respect 
thereto  furnished,  and  purchasers  secured  and  titles  obtained  for 
them. 
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Tliat  amongst  others,  Byron  D.  Hamlin  purchased  on  February  8, 
1884,  26,909.66  acres. 

Henry  Hamlin  purchased  on  April  1,  1884,  9165.08  acres,  and  on  the 
15th  of  April,  1884,  5576.74  acres. 

They  charge  that  defendants  received  from  said  purchasers  the  price 
or  consideration  of  27i  cents  per  acre,  aggregating  $11,454  16,  as 
compensation  for  services  and  information  aforesaid,  less  $2082  57; 
but  falsely  represented  to  them — the  plaintiff's  herein — that  they  had 
only  received  from  the  said  purchasers,  as  compensation,  the  sum  of 
$7082  59,  and  out  of  which  they  paid  to  them  $2500  01.  and  which 
they  received  and  receipted  for,  acting  under  the  belief  that  defend- 
ants' representations  were  true. 

They  now  represent  that  same  were  false  representations.  They 
have  been  cheated  and  defrauded  out  of  the  sum  of  $2185  78  by 
defendants;  tliey  pray  judgment  for  that  sum,  and  interest,  against 
the  defendants  as  a  iirm  and  against  the  individual  members  thereof 
in  Bolido, 

The  defendant,  E.  A.  Brackenridge,  tendered  in  limine  the  following 
exceptions,  viz : 

Ist.     "  The  petition  discloses  no  cause  of  action. 

2d.  ''  That  petition  is  vague  and  indefinite,  as  it  does  not  set  forth 
the  terms  of  the  alleged  contract  in  so  far  as  the  services  each  party 
thereto  was  to  perform,"  etc. 

The  exceptions  were  overruled,  and  £.  A.  Brackenridge  filed  an 
answer,  in  which  he  pleads  the  general  issue,  and  denies  that  he  is 
bound  as  a  partner  in  solido  with  E.  F.  Brackenridge,  and  also  denies 
that  he  was  a  partner  of  his. 

He  disclaims  the  contract  set  up  by  plaintiffs,  but  admits  that  all  the 
lands  alleged  to  have  been  sold  were  sold  to  the  parties  alleged,  but 
the  trades  and  sales  were  "  entirely  negotiated,  arranged  and  effected 
by  E.  F.  Brackenridge,  and  that  plaintiffs  did  not  pay,  and  have  not 
paid,  one-half  the  expenses  incurred,  and  rendered  no  services  in 
connection  with  said  land  business  up  to  the  time  of  effecting  its 
sale." 

He  then  alleges  that  a  ''full  and  fair  settlement  of  said  land  business, 
in  which  plaintiffs  and  defendants  had  any  material  interest,  was  made 
after  careful  explanation  and  full  information  given  to  plaintiffs ;  and 
that  the  land  could  not  and  would  not  have  been  sold  to  said  parties 
f  plaintiffs  had  not  agreed  to  take  the  sum  of  money  that  they  received; 
and  that  plaintiffs  were  informed  that  such  sales  could  not  and  would 
not  be  effected  unless  they  would  accept  the  sums  that  they  receipted 
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for,  and  which  they  agreed  to,  after  full  information  and  the  true  stnte- 
meot  of  fact  to  tlieni.'' 

I. 

In  thiB  Court  defendants'  counsel  presses  upon  oar  attention  his 
exception  of  no  cause  of  action. 

He  argues  that  this  is  a  suit  by  one  partnership  against  another — the 
two  forming  a  tliird — for  the  division  or  result  of  a  single  partnerghip 
transaction;  and  that  it  cannot  be  maintained,  for  the  reason  that  the 
only  right  of  action  one  paitner  has  against  another  is  for  a  full  and 
final  settlement  of  the  affairs  of  the  partnership,  inter  seae. 

The  catise  of  action  must  be  ascertained  from  an  inspection  of  the 
the  plaintiffs'  petition  alone. 

The  quotations  we  have  made  from  it  clearly  show  that  this  is  a  salt 
for  the  revocation  of  an  alleged  fraudulent  settlement,  and  for  the 
recovery  from  the  defendants  of  a  difference  due  plaintiffs  in  pursu- 
ance of  a  commutative  contract. 

The  exception  was  properly  overruled. 

II. 

During  the  progress  of  the  trial  defendants'  counsel  objected  and 
excepted  to  the  reading  in  evidence  of  certain  depositions  of  E.  H. 
Darrali,  B.  D.  Hamlin  and  Henry  Hamlin,  on  the  grounds  that  same 
had  not  been  properly  authenticated  and  filed. 

The  minutes  of  the  court  ehow  that  a  rule  to  show  cause  had  been 
seasonably  taken  by  plaintiffs,  and  that  same  had  been  made  absolute 
some  months  preceding  the  trial.  If,  as  answered  by  the  defendants' 
counsel,  that  rule  had  not  been  regularly  served  upon  his  client,  it  was 
his  plain  duty  to  have  had  the  minutes  corrected  before  the  trial  bad 
begun.     His  silence  amounted  to  a  tacit  admission  of  their  correctness. 

III. 

The  record  furnishes  the  following  information  with  regard  to  the 
partnership  cxinting  between  the  defendants : 

1.  They  occupied  an  office  with  this  sign  over  the  door,  viz:  **  E.  A. 
&  E.  F.  Brackenridge,  dealers  in  pine  and  cypress  lands." 

2.  They  had  blotting-paper,  cards  and  envelopes  in  use,  on  which 
a  similar  announcement  appeared. 

3.  The3*  advertised  themselves  as  partners  in  a  newspaper  called 
the  **  Northwestern  Lumberman." 

4.  One  of  the  plaintiffs  testified  that  in  all  of  his  dealings  with  the 
defendants  they  spoke  of  themselves  as  partners. 

5.  Other  witnesses  who  dealt  with  them  testified  that  their  trans- 
actions were  with  E.  A.  &  E.  F.  Brackenridge,  and  not  with  the  indi- 
viduals. 


NEW  ORLEANS,  MAY,  1887.  663 

Baldey  &  Lightner  vs.  Bracken  ridge. 

6.  The}'  testify  tbat  in  the  course  of  their  land  transactions  E.  A. 
&  E.  P.  Brackenridge  gave  them  written  guarantees,  protecting  them 
against  loss,  etc. 

7.  Charles  Brackenridge,  the  son  of  E.  A,  and  brother  of  E.  F., 
swears,  as  a  witness  on  part  of  defendant,  thns : 

Question.  **  Who  was  interested  In  the  sale  of  that  land  outside  of 
the  government  1 " 

Answer.     "E.  A.  &  E.  F.  Brackenridge." 

Notwithstanding  these  indicia  of  the  existence  of  a  partnership  be- 
tween them,  both  defendants  swear  there  was  none. 

In  point  of  fact,  there  may  have  been  no  partnership,  but  that  can- 
not affect  the    rights  and  claims  of  plaintiffs,  who  dealt  with  de 
fendants  as  partners,  and  upon  the  faith  of  their  own  acts  and  repre- 
sentations to  that  effect. 

"  Parties,  though  not  partners  inter  se,  may  be  such  as  to  third  per- 
sons."   4  R.  300. 

^^  If  one  suffers  his  name  to  be  used  as  an  ostemihle  partner,  although 
he  be  no  partner,  he  becomes  liable  for  partnership  debts."  18  Ann. 
631. 

We  think  the  liability  of  the  defendants,  as  partners,  clearly  made 
out,  and  that  there  can  be  no  allowance  made  in  favor  of  E.  F.  Brack- 
enridge for  services,  it  is  claimed  he  rendered,  in  the  negotiation  of 
the  sales  to  the  purchasers  named. 

IV. 

The  defendant's  answer  expressly  admits  that  all  the  lands  alleged 
to  have  beeu  sold,  were  sold  to  the  parties  named  ;  "  and  it  does  not 
deny  that  they  received  as  commissions  27i  per  cent  per  acre  on  all 
lands  sold,  aggregating  the  sum  of  $11,454  16. 

But  this  fact  is  impliedly  admitted.  He  claims  that  he  made  a  full 
and  fair  settlement  of  the  land  business,  after  careful  explanation 
and  full  information  had  been  given  to  plaintiffs ;  and  that  the  land 
could  not  and  would  not  have  been  sold,  if  plaintiffs  had  not  agreed 
to  accept  the  sum  they  did  receive. 

The  controversy  is  thus  narrowed  to  the  truth  or  falsity  of  the  state- 
ment made  with  plaintiffs. 

The  defendant  claims  that  plaintiffs  bound  themselves  to  pay, 
among  other  things,  such  expenses  as  might  be  incurred  in  procuring 
purchasers;  and  alleges  that  E.  F.  Brackenridge  and  Charles  Brack- 
enridge rendered  such  services,  and  were  entitled  to  the  compensa- 
tion paid  them  therefor. 

Now,  it  is  adn)itted  in  plaintiffs'  petition,  that  E.  H.  Darrah  was  paid 
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five  cents  per  acre,  for  such  aervicrs,  a  stira  nggre^atiug  $2500,  and 
they  urge  no  complaint  against  it.  They  admit  that  Charles  Brack- 
enridge  wa-^  entitled  to  the  compensation  of  $6  per  day,  for  his  ser- 
vices in  hunting  up  and  locating  lauds,  and  making  estimateB  of  tbeni. 
But  they  dispute  the  payments  claimed  to  have  been  made  to  Charles 
and  £.  F.  Bracken  ridge  for  other  services. 

Our  study  of  the  record  has  led  ns  to  doubt  that  any  such  payment 
was  ever  made  j  but,  if  it  was  made,  to  believe  that  it  was  not  a 
serious,  real  discharge  of  a  recognized  and  valid  debt,  actually  due; 
but  only  intended  to  defraud  and  deceive  the  plaintiffs. 

Under  this  view  of  the  evidence,  plaintiffs  are  entitled  to  the  addi- 
tional amount  they  claim  as  their  legitimate  share  of  the  profits  of  the 

joint  adventure. 

V. 

The  defendants  were,  quoad  their  contract  with  plaintiffs,  partners; 
but  we  are  inclined  to  the  opinion  that  it  was  an  ordinary  one,  though 
possessing  some  of  the  features  of  a  commercial  partnership.  But 
their  relations,  as  partners,  in  lespect  to  the  plaintiffs,  exercise  coiitiol 
only  over  the  relative  rights  of  the  parties  as  to  the  shares  they  were 
entitled  to  receive  of  the  profits,  and  the  portion  of  the  expenses  each 
was  bound  to  i»ay. 

But  their  obligation  as  partners  is  not  the  limit  of  defendants'  lia- 
bility in  this  case. 

The  proof  has  convinced  us  that  defendants  induced  the  plaintiffs, 
by  false  representations  as  to  the  price,  and  consideration  paid  by  pur- 
chasers as  commissions,  to  accept  a  smaller  sum  than  was  actually  and 
really  due,  by  $2,685.18;  and  on  the  plea  of  having  made  large  expen- 
ditures, which  had  not  in  fact  been  made. 

The  district  judge  regarded  the  acts  of  defendants  as  unlawful;  and 
that  as  both  of  them  were  shown  to  have  participated  in  their  commis- 
sion, they  were  answerable  in  solido  to  the  plaintiffs  fur  the  damages 
they  had  sustained  thereby.     R.  C.  C.  2324. 

In  this  view  his  judgment  was  correct,  and  it  is  therefore  affirmed. 

Judgment  affirmed. 


No.  9874. 

The  State  of  Louisiana  ex  rel.  The  Board  of  Administrators 
OF  THE  Charity  Hospital  vs.  F.  A.  Monroe,  Judge  of  thk 
Civil  District  Court  for  the  Parish  of  Orleans. 

Mandnraua  will  not  lie  to  compel  a  judge  of  the  Civil  District  Court  to  rehear  a  CAU»e 
which,  Id  the  exercise  of  undispated  jurisdiction,  he  has  heard,  and  in  which  he  has 
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rendered  a  flaal  jadgment  dtaposiog  of  the  whole  raeritu  of  the  cause,  and  forming  ren 
adjudieata  between  the  parties,  on  allegations  of  the  inaafficiency  and  illegality  of  the 
reaaona  on  which  anch  jadgment  was  baaed. 

A    PPLTCATION  for  Mandamus. 


«7.  7^.  Bechcithf  for  the  Relator. 


The  opinion  of  the  Court  was  delivered  by 

Fenneu,  J.  The  Board  of  Administrators  of  the  Charity  Hospital 
brought  a  suit  against  the  vessel  "  Lucy  P.  Miller,"  her  captain  and 
owners,  in  the  First  City  Court  of  New  Orleans,  to  recover  the  sum  of 
$100  claimed  under  the  provisions  of  Section  2705  of  the  Revised  Stat- 
utes, viz:  "  If  any  vessel,  inward  or  outward,  bound  to  the  port  of 
New  Orleans,  bhall  employ  as  a  pilot  a  person  who  is  not  a  duly 
licensed  branch  pilot,  when  a  duly  licensed  branch  pilot  offers,  the 
said  vessel,  her  captain  and  owners,  shall  forfeit  the  sum  of  $100,  with 
privilege  on  said  vessel,  to  be  recovered  before  any  court  of  compe- 
tent jurisdiction,  in  the  name  of  the  Charity  Hospital  of  New 
Orleans,  for  tlie  benetit  of  the  Hospital." 

Judgment  was  rendered  in  favor  of  the  hospital,  and  an  appeal  was 
taken  to  the  district  court  and  was  allotted  to  Division  C,  presided 
over  by  the  respondent  judge. 

After  due  hearing,  the  following  decree  was  rendered  by  the  latter 
court :  ''  For  the  reasons  assigned  in  the  written  opinion  this  day  de- 
livered and  filed,  it  is  ordered,  adjudged  and  decreed  that  the  judg- 
ment appealed  from  be  annulled,  avoided  and  reversed,  and  it  is  fur- 
ther ordered  that  the  writ  of  sequestration  herein  issued  be  quashed 
and  that  the  plaintiff's  demand  be  rejected,  with  costs  in  both  courts." 

This  judgment,  after  refusal  of  a  new  trial,  became  final. 

Thereafter,  the  relator  presented  this  application  Ibr  mandamus,  in 
whicli  he  avers  that  the  respondent  judge,  in  violation  of  law,  declined 
to  hear  and  determine  the  said  cause  on  its  merits,  but  rendered  judg- 
ment on  the  ground  that  neither  the  First  City  Court  nor  tlie  Civil  Dis- 
trict Court  iiad  power  to  entertain  said  action,  because  said  courts  are 
of  civil  jurisdiction  only,  and  that  said' suit  could  only  be  heard  and 
determined  in  a  court  having  criminal  jurisdiction  j  and  they  pray  for 
a  mandamus,  ordering  the  respondent  judge  to  proceed  and  decide 
said  cause  on  its  merits.  The  return  of  the  judge  sets  forth  substan- 
tially that,  in  the  exercise  of  undisputed  appellate  jurisdiction,  he  has 
heard  ami  decided  the  cause  referred  to  on  its  merits  ;  that  his  judg- 
ment has  become  final,  and  is  the  property  of  the  party  in  whose  favor 
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it  was  rendered  -,  that  the  said  cause  is  no  longer  pending  in  liis  court; 
and  that  to  command  him  to  proceed  with  further  trial  thereof,  will  be 
to  ignore  and  virtually  annul  the  final  judgment  therein  rendered, 
without  affoiding  the  parties  in  interest  an  opportunity  to  be  heard: 
and  to  command  respondent  to  proceed  with  the  trial  of  a  cause  which 
he  was  competent  to  decide^  and  has  long  since  decided,  and  wliich  is 
not  now  pending  in  his  court. 

It  is  impossible  to  evade  or  overcome  the  conclusive  force  of  this 
return. 

The  jurisdiction  of  respondent  to  hear  and  determine  the  appeal  is 
not  disputed,  but  is  affirmed  by  relators. 

In  the  exercise  of  that  jurisdiction,  he  had  full  authority  to  affirm, 
amend  or  reverse  the  judgment  appealed  from  and  to  render  such 
judgment  as  should,  in  his  opinion,  have  been  rendered  by  the  inferior 
court. 

He  has  fully  exercised  that  jurisdiction,  and  has  rendered  a.  final 
judgment,  disposing  of  the  whole  case  and  forming  res  judicata  between 
the  parties,  which  has  become  the  property  of  the  defendants  in  that 
cause,  which  is  not  absolutely  null,  and  which  cannot  be  pet  aside 
without  notice  to  them. 

The  authority  of  such  a  judgment  is  not  affected  by  the  merit  or 
demerit  of  the  reasons  which  prompted  the  judge. 

Referring,  however,  to  the  written  reasons  of  the  judge,  we  find 
therein  no  such  declension  of  jurisdiction  as  is  averred  by  relator. 

We  find  that  the  defendant  had  filed  an  answer  setting  up  various 
special  defenses  to  the  action,  amongst  wliich  are  the  two  following: 

Ist.  That  the  sections  (R.  S.)  relied  on  to  inflict  a  penalty  which 
can  be  recovered  only  in  a  proceeding  by  and  in  the  name  of  the  State; 

2d.  That  plaintiffs,  though  claiming  for  themselves,  liave  no  interest 
in  the  full  amount  herein  claimed,  even  if  entitled  thereto,  which  is 
denied. 

These  are  the  defenses  which  the  respondent,  in  his  reasons,  sustains. 
It  is  obvious  that  they  are  not,  necessarily,  jurisdictional  in  their  char- 
acter, but  are  defenses  to  pldintiffs'  right  of  action. 

If  there  was  error  in  sustaining  them,  the  writ  of  mandamus  affords 
no  remedy  tlierefor  in  the  situation  of  this  case. 

We  might  as  well  be  called  on  to  compel  a  court  to  rehear  and 
determine  a  cause  anew,  because  the  first  judgment  was  based  on  an 
erroneous  determination  on  a  plea  of  prescription  or  want  of  proper 
parties,  or  any  like  plea.     State  ex  rel.  Berthoud  vs.  Judges,  36  Ann. 
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982;  State  ex  rel.  Ciipples  vs.  Jiidgen,  Id.  1016;  State  ex  rel.  Insarance 
CoDipaoy  VB.  J  ad  gee,  36  Ann.  316. 

Wheo  any  coart  shall  render  a  judgment  declining  jurisdiction  of  a 
suit  like  this,  under  Art.  2705  of  the  Revised  Statutes,  on  the  ground 
that  such  jurisdiction  vests  in  criminal  courts  alone,  we  might  revise 
such  ruling  under  our  supervisory  jurisdiction ;  but  we  cannot  correct 
a  final  judgment  un  the  merits  of  the  cau»e  on  allegations  of  error  in 
the  reasons  therefor. 

Mandamus  refused. 


Dissenting  Opinion. 

Bermudez,  C.  J.  The  complaint  is  that  the  district  judge  reversed 
the  judgment  of  the  city  court  and  rejected  the  plaintiffs'  demand ;  and 
that,  in  justification  of  his  action,  the  judge  ruled  that  as  the  city  court 
had  no  jurisdiction,  his  own  court  sitting  on  appeal  has  none;  and  that 
if  this  ground  is  insufficient,  then  that  the  action  was  improperly 
brought  by  the  trustees  as  beneficiaries  and  should  have  been  insti- 
tiited  by  the  State  herself. 

To  obtain  relief  the  relators  have  prayed  for  a  certiorariy  that  the 
validity  of  the  proceedings  below  be  ascertained,  and  for  a  mandamua 
to  compel  the  district  judge  to  determine  the  case  in  a  different  form 
or  pass  upon  the  merits. 

I. 

The  judgment  is  irregular  on  its  face.  If  it  be  true  that  the  city 
court  had  no  jurisdiction  and  that  the  suit  was  improperly  brought  by 
thf^  trustees,  the  judgment  ought  not  to  have  rejected  the  demand,  for 
that  is  a  judgment  in  favor  of  the  defendant.  It  ought  to  have  been 
one  of  dismiaaal  only. 

II. 

It  is  clear  that  the  city  court  had  jurisdiction,  for  the  claim  was  for 
a  sum  of  money  not  exceeding  one  hundred  dollars,  which,  if  due,  could 
not  have  been  recovered  by  direct  suit  before  any  civil  court,  still  less 
before  a  criminal  court,  wliich  has  no  civil  jurisdiction.  If  the  city 
court  had  juiisdiction,  the  district  court  ought  to  have  determined  the 
case  in  a  different  form,  or  on  tlie  merits.  Refusal  to  do  so,  however 
conscientiously  announced,  is  a  proper  cause  for  a  mandamiis, 

Tlie  judgment  of  the  district  court  ought  to  be  annulled  and  that 
court  directed  to  reiiear  and  to  determine  the  cause  in  another  form  or 
on  its  merits. 
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W  ATKINS,  J.  Relators  are  plain  tiffs  in  the  suit  entitled  Board  of 
Administrators  of  the  Charity  Hospital  vs,  Henry  Gait,  master  and 
owner  of  Steamship  Lucy  P.  Millevy  instituted  in  the  First  City  Court 
of  New  Orleans;  under  the  provisions  of  R.  S.  Sec.  2705,  for  the  re- 
coTery  of  the  fine  of  $100,  specified  therein,  against  defendants ;  and 
the  enforcement  of  this  privilege  on  the  vessel.  Said  master  was  reg- 
ularly cited,  and  the  vessel  sequestered.  Dilatory  and  declinatory  ex- 
ceptions were  filed  and  overruled. 

In  answer,  defendant  urges  the  implied  repeal  of  R.  S.  2705  by  Act 
63  of  1877^  and  tbat,  if  unrepealed,  the  same  is  unconstitutional. 
Further,  that  the  provisions  of  that  law  are  in  restraint  of  commerce 
and  trade,  and,  therefore,  in  violation  of  the  Constitution  of  the 
United  States.  That  "  section  of  the  Revised  Statutes,  under  which 
the  plaintiffs  claim^  inflicts  &  penalty  on  respondent,  in  an  ex  parte  pro- 
ceeding, and  that  the  proceeding  to  mulct  respondent,  could  only  be 
instituted  by  the  State  of  Louisiana,  or  in  her  name  and  behalf. 

Finally,  he  denies  that  plaintiffs  have  any  right  ''to  the  full  amount 
herein  claimed ; "  and  disavow  an}'  indebtedness.  .  Judgment  was 
contradictorily  rendered  in  favor  of  plaintiffs  for  amount  claimed,  with 
recognition  of  privilege  on  vessel.  Citation  of  appeal  was  served  on 
September  10,  1885. 

Tlie  cause  was  submitted,  in  the  court  of  the  respondent,  on  Decem- 
ber 21,  1885. 

In  the  record  there  is  an  agreement  of  counsel,  in  which  are  admit- 
ted the  following  facts,  viz  : 

1st.  That  a  duly  licensed  branch  pilot  did  offer  his  services  to  the 
master. 

2d.    That  said  offer  was  declined. 

3d.  That  said  demand  was  made  on  pilotage  grounds,  at  time 
stated. 

4th.  That  the  master  availed  himself  of  the  services  of  another 
person,  who  was  not  a  licensed  branch  pilot,  for  carrying  his  vessel 
out  to  sea." 

Those  are  all  the  matters  of  fact  essential  to  a  recovery  under  the 
statute,  quoted  in  opinion.  Upon  those  pleadings  and  facts  the  case 
was  examined  ;  and  this  respondent's  decree  recites  that ''  for  reasons 
assigned  in  the  written  opinion  of  the  court,  on  this  day  delivered  and 
filed,"  the  judgment  appealed  from  is  annulled  and  reversed,  etc. 

From  an  examination  of  the  written  opinion,  refeiTed  to  in  the  judg- 
ment of  respondent's  court,  and  made  part  of  his  return,  it  appears 
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that  he  simply  decided  that,  in  his  opinioD,  the  ^'groand  of  defense" 
t<)  the  effect  that  ^*  the  provisions  of  the  law  relied  on  by  plaintiffs, 
inflict  a  penalty  in  the  nature  of  a  fine,  which  is  not  recoverable  in  this 
form  of  proceeding,"  is  well  taken. 

What  are  the  reasons  assigned  in  the  respondent's  t(7n7fe»  o/>miow, 
above  referred  to,  and  made  part  of  his  return  f  He  says :  **  If  these 
propositions  were  correct  in  the  case  cited— and  I  imagine  they  will 
not  be  disputed — a  fortiori^  are  they  correct  in  the  case  at  bar,  since 
here  i\w. penalty  is  imposed  by  law,  for  a  violation  of  law,  and  the  liability 
therefor  can  be  ascertained  and  fixed  only  through  the  medium  of  a  prose- 
cution by  the  State,  and  not  at  the  suit,  in  a  civil  court,  of  the  third  person 
named,  as  the  beneficiary  of  the  fine.  «•**** 

**  The  law  is  essentially  penal  in  its  character,  and,  if  Wiq  penalty  of  the 
forfeit  can  be  enforced  in  this  court^  at  the  suit  of  the  plaintiffs,  there 
could  be  no  reason  why  the  penalty  of  imprisonment  might  not  be  en- 
forced  in  the  same  way.  If  the  statute  had  cantained  that  wm'd, 

^^  For  these  reasons,  it  is  ordered,  adjadged  and  decreed  that  the 
judgment  appealed  from  be  reversed,  and  plain tiff^s  demands  rejected,, 
with  costs  of  both  courts." 

What  is  the  complaint  made  by  relator's  of  respondent's  proceed- • 
ingst 

That  he  refused  to  take  cognizance  of  the  merits  of  said  cause,  and 
held  and  decided  that  the  statute  invoked  imposed  2^ penalty,  and  that 
liability  therefor  could  **  be  ascertained  and  fixed  only  through  the 
medium  of  fi  prosecution  by  the  State,^^  and  could  not  be  recovered  in  a 
ctri7  court." 

They  claim  that,  in  so  deciding,  respondent  was  guilty  of  a  denial 
of  justice,  because  the  ei*i>i7  courts  Aat;^  jurisdiction  of  such  suits  j  and 
he  should  have  proceeded  to  try  and  decide  the  cause  on  its  merits. 

The  statute  provides  that,  under  the  circumstances  recited  **  the 
said  vessel,  her  captain  and  owners,  shall  forfeit  the  sum  of  $100,  with 
privilege  on  the  vessel,  to  be  recovered  before  any  court  of  competent  ji^ 
risdiction,  in  the  name  of  tlie  Charitif  Hospital  of  Xew  Orleans,  for  the 
benefit  of  the  hospital.^'' 

It  is  too  obvious  to  require  the  aid  of  argument  that  couits  of  civil 
jurisdiction  only  could  enforce  the  privilege  on  the  vessel ;  and  same 
could  only  be  enforced  by  suit. 

Here  we  have  under  consideration  no  penalty,  in  the  sense  of  re- 
spondent's opinion. 

The  words  of  the  statute  are  :  "  The  vessel,  her  captain  and  owners, 
^haW  forfeit  the  »um  of  $100,  with  privilege  on  the  vessel,"  etc.     It  is 
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recoverable  "in  tlie  n<ime  of  thr  Chsuiry  Hospital  of  New  Orleans,  for 
the  benefit  of  the  hospital." 

That  is  a  State  institution,  which  is  fostered  by  it  and  furnished  with 
aliment.  It  is  a  charity  liospital  in  fact,  ns  in  name.  The  Legislature 
had  the  right  to  give  this  particular  destination  to  the  funds  when 
recovered,  as  it  had  the  undcninble  right  to  create  liability  for  them. 
It  had  equally  a  right  to  confer  upon  relators  the  power  to  sue  for  tlieir 
recovery,  as  it  did  to  secure  their  enforcement  by  privilege  on  the 
vessel. 

I  do  not  think  there  is  any  reasonable  doubt  of  relators'  right  to 
relief  by  mandamus.  As  I  have  shown,  the  respondent's  court  was 
vested  with  undoubted  jurisdiction  to  try  and  decide  the  merits  of  the 
controversy  on  appeal;  and  the  First  City  Court  had  undoubted  juris- 
diction in  the  first  instance. 

Having  jariediction  of  the  cause,  it  was  the  plain  constitutional  duty 
of  respondent  to  exercise  it  and  decide  it  on  its  merits.  There  was  no 
contention  as  to  the  facts.  They  were  admitted.  Respondent's  failure 
to  try  and  decide  said  causi*,  on  its  merits^  under  the  circunistnsces 
detailed,  was,  in  my  opinion,  practically  a  denial  of  justice,  for  which 
^there  could  be  no  other  adequate  remedy  than  mandamus. 

"  The  writ  of  mandamus  is  exprcKsly  authorized  for  the  purpose*  of 
directing  a  court  of  inferior  jurisdiction  to  perform  some  certain  act 
belonging  to  the  place  or  quality  with  which  it  is  clothed,  which  is  the 
precise  relief  sought  here,''  C.  P.  829  j  32  Ann.  774,  StAte  ex  rel.  Cobb 
&  Gunby  vs.  Judges;   33  Ann.  358,  State  ex  rel.  Harper  vs.  Judges- 

In  State  ex  rei.  Dupereir  vs.  Judge,  35  Ann.  73G,  this  Court  say:  **A 
mandamus  lies  to  compel  the  trial  of  a  cause,  when  the  judge  has  itte- 
gally  refused  to  go  into  the  merits  of  the  action,  upon  the  erroneous  con- 
struction of  some  question  of  practice  preliminary  to  whole  case."  High's 
Ex.  Legal  Rem.,  sees.  loO,  151. 

Mandamus  "may  be  directed  more  particulaily  to  judges  of  inferior 
courts,  commanding  to  render  justice,"  etc.     C.  P.  837. 

It  matters  not  that  respondent  was  only  exercising  appellate  juris- 
diction; it  was  the  same  jurisdiction  tliat  had  been  exercised  by  the 
court  of  first  instance  in  a  different  way. 

The  respondent  failed  to  decide,  on  its  merits,  a  cause  of  which  he 
had  undoubted  jurisdiction. 

The  effect  of  respondents  decree  was  to  oust  the  jurisdiction  of  the 
First  City  Court,  and  leave  the  relators  without  remedy.  That  was  a 
denial  of  justice,  which  should  be  remedied  by  mandamus. 
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No.  9998. 
The  State  of  Louisiana  vs.  Eloi  Deluc  Broussabd. 

Proof  of  the  disparity  between  ihe  Bize  and  strength  of  the  proaecator  and  the  accaaed,  is 
inadniisaible  nnlesa  there  has  been  a  prima  facie  case  of  self  defense  laid  by  the  defend- 
ant, or  it  has  been  preceded  by  proof  that  the  accased  was  the  attacking  party . 

The  statement  made  by  the  trial  Judge  in  the  bill  of  exceptions,  most  be  oar  gnide  in  deter- 
niinine  a  dispute  as  to  what  was  the  purport  of  an  oral  charge  delivered  by  him,  and  of  ' 
which  the  accased  complains. 

A  motion  for  a  new  trial  on  the  tole  ground  that  the  verdict  is  contrary  to  the  law  and  evi- 
dence, will  not  receive  any  consideration  at  our  hands. 

,    PPEAL  from  Uie  Twenty-fifth  District  Court,  Parish  of  Vennilioii. 


'\' 


DeBaillan,  J. 


M.  J.  Cwmingham,  Attorney  General,  and  E.  C.  Smedea,  District  At- 
torney, for  the  State,  Appellee. 

J.  A,  Chargais  and  0.  C,  &  J.  Mouton  for  Defendant  and  Appellant. 


I. 

The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  The  defendant,  Eloi  Broussard,  was  tried  and  found 
guilty  of  inflicting  a  wound  less  than  mayhem,  with  intent  to  kill,  upon 
the  person  of  one  Columbus  Broussard,  and  sentenced  to  two  years 
imprisonment  in  the  State  penitentiary.  From  this  verdict  and  judg- 
ment he  has  appealed.  The  matter  complained  of  by  him  are  set  forth 
in  several  bills  of  exceptions  to  the  refusal  of  the  judge  to  allow  cer- 
tain testimony  of  the  witnesses  to  go  to  the  jury ;  and  one  bill  of  ex- 
ceptions to  the  charge  given  by  the  judge  to  the  jury.  The  testimony 
sought  to  be  introduced  was  listened  to  by  the  judge  a  quo  out  of  the 
presence  and  hearing  of  the  jury.  This  testimony  was  offered  to 
prove:  first,  that  Columbus  Broussard  was  a  man  of  more  stiength 
than  Eloi  Broussard,  the  accused,  in  order  to  justify  the  wounding ; 
secondly,  to  prove  that  Columbus  Broussard,  the  party  wounded,  in- 
flicted a  wound  with  a  brick-bat  upon  the  accused,  after  he,  Columbus 
Broussard,  had  been  wounded  by  Eloi  Broussard;  and  that,  after  in- 
flicting the  blow  upon  Eloi  Broussard,  he,  Columbus  Broussard,  went 
into  his  house  to  get  his  gun. 

To  determine  whether  or  not  the  judge  a  quo  ruled  correctly  in  re- 
fusing 1o  allow  evidence,  showing  that  in  this  case  the  party  wounded 
by  the  accused  was  a  man  of  more  strength  than  the  accused,  or  a  man 
of  vicious  character  to  go  to  the  jury,  we  must  first  find  out  under 
wliat  circumstances  the  law  permits  such  evidence  to  go  to  juries. 

The  decisions  are  clear  that  a  party,  in  order  to  introduce  evidence 
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aft  to  tlie  character  or  disparity  in  sizi*  ami  Ktreugtli,  inuat  lay  a  proper 
foiiDdatiot),  and  show  that  at  ilie  time  lie,  the  acciiRed  inflicfed  the 
wound  as  charged,  he  was  attacked  by  the  wounded  party. 

On  this  question  Wharton  says:  **In  England  we  have  no  author- 
ity direct  to  this  particular  po'nt.  Intimations,  however,  from  emi- 
nent judges  would  lend  us  to  helieve  that  evidence  would  not  be 
refused  when  there  is  a  2>njw.a  facie  case  of  self-defense  laid  by  the 
defendant."     Whar.  on  Iloin.,  p.  503,  sec.  607. 

The  same  learned  author  says:  *'The  general  p'linciple  then  is  this: 
not  that  it  is  lawful  cooly  to  attack  and  kill  a  person  of  ferociims 
and  blood-thiisty  character,  for  it  is  as  much  murder  in  such  manner 
to  kill  the  most  desperate  of  men  as  to  kill  the  most  inoffensive;  but 
that,  whenever  it  is  shown  that  a  person  honestly  heliered^  himself  at- 
tackedj  it  is  admissible  for  him  to  put  in  evidence  whatever  could  shi>w 
the  bona  fide  of  his  belief.     Wliar.  Crim.  Ev  ,  sec.  69. 

These  principles  have  been  crystaiized  into  our  jurisprudence.  3t) 
Ann.  679,  State  vs.  Bums?  32  Ann.  1177,  State  vs.  Vance j  33  Ann. 
1087,  State  vs.  Jackson,;  35  Ann.  71,  State  vs.  Claude;  36  Ann. 
148,  State  vs.  Watson  .  37  Ann.  644,  Slate  vs.  Janvier;  3S  Ann.  20. 
State  vs.  Spell. 

The  trial  judge  furnishes  a  statement  of  the  facts  provtjd  on  this 
))oint,  viz : 

"('olumbus  Broussard,  seeing  that  the  accused  had  been  drinking, 
replied:  *Deluc,  you  had  better  get  in  your  buggy  and  go  home,  and 
leave  me  in  peace.'  Numa  Monux  then  again  requested  the  accused  to 
come  on  with  him.  Accused  stepped  back  as  if  he  would  leave  the 
place,  but  immediately  returned  and  shoved  Columbus  Broussjird 
against  the  yard  gate,  nearly  throwing  (him)  down  to  the  ground — the 
yard  gate  arresting  his  fall  As  soon  as  he  (Columbus  Broussard)  re- 
covered himself,  he  faced  (the)  accused.  Both  then  advanced  simul- 
taneously on  eacli  other  with  uplifted  hands,  Columbus  Broussard 
striking  at  (the)  accused  on  his  left  shoulder  witli  his  naked  fist,  while 
(the)  ivicaned  pluuffcd  a  knife  into  Columbus  Broussard's  side,^* 
•  Further:  *M  ruled  out  evidence  going  to  show  that  after  he  had 
been  stabbed,  Columbus  Broussard  had  run  off,  stopped,  stooped, 
picked  up  a  brick,  and  struck  accused  with  it,  and  then  went  into  his 
house  and  got  his  gnn." 

His  ruling  was  in  exact  conformity  with  the  authorities  we  have  cited. 

All  of  this  evidence  was  irrelevant,  as  it  definitely  related  to  trans- 
actions occurring  after  the  conflict  was  over.  Such  evidence  could 
only  apply  to  a  chirge  preferred  against  Columbus  Broussard. 
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Another  bill  was  reseryed  to  that  part  of  the  judge's  charge,  which 
was  delivered  to  the  jury  orally.  He  delivered  a  charge  to  the  jury 
in  writing,  and  which  is  included  in  the  transcript ;  and  in  addition 
he  gave  them  the  additional  oral  charge,  viz  :  ^ 

"  Gentlemen,  your  verdict  must  be  unanimous.  You  must  all  agree 
upon  it.  That  verdict  may  be  one  of  '  Guilty '  or  "  Not  Guilty."  You 
cannot  separate.  You  must  remain  together  in  charge  of  the  sheriff.' 
You  may  appoint  one  of  your  number  to  act  as  your  foreman,  and 
who  will  deliver  your  verdict,  should  you  agree  to  one.  If  you  agree, 
or,  if  you  desire  further  instructions,  you  will  inform  the  court, 
through  the  sheriff." 

The  judge  further  states,  officially,  in  the  bill,  that  this  is  the  only 
part  of  the  charge  which  was  given  orally.  ^'  If  I  committed  an  error 
in  this  case,  I  want  it  righted ;  but  I  emphatically  and  distinctly  dis- 
daitn  that  I  delivered  the  cluirge  which  counsel  say  I  did." 

The  counsel  for  the  accused  incorporated  into  his  bill  what  he  claims 
was  the  substance  of  the  oral  charge  he  complains  of  as  trenching  on 
the  facts  proved  on  the  trial. 

We  must  take,  as  our  guide,  the  statement  of  the  judge,  made  over 
his  official  signature,  affixed  to  the  very  bill  of  exceptions  on  which 
defendant  relies  for  the  reversal  of  his  ruling. 

The  record  is  our  safest  and  only  guide.  It  was  the  plain  duty  of 
counsel  to  have  promptly  interposed  his  objections  to  the  charge 
when  it  was  given,  and  at  that  time  caused  the  bill  to  be  signed. 

We  cannot  consider  the  charge  counsel  has  appended  in  his  bill 
in  direct  opposition  to  the  judge's  certificate  of  its  incorrectness. 
45  Ann.  770 ;  State  vs.  Riculfe  &  McClung. 

III. 

A  motion  for  a  new  trial  on  the  sole  ground  that  the  verdict  is  con- 
trary to  law  and  evidence  is  not  entitled  to  notice  in  this  court.  38 
Ann.  301,  State  vs.  Joseph  Smith. 

We  think  the  accused  is  without  just  ground  of  complaint. 

Judgment  affirmed. 


No.  9999. 
The  State  of  Louisiana  vs.  Joseph  Primeaux. 


This  Conrt  has  frequently  signalised  its  indisposition  to  interfere  with  the  large  discre- 
tion necessarily  oonfided  to  trial  judges  in  matters  of  continuances,  except  in  cases 
'      manifestly  arbitrary  and  ui^ast.  ^    -._ 

A  contlnaance  is  properly  refused,  when  the  accused  fails  to  comply  with  the  rule  of  court  109    349 

43  39~673i 

.113    730, 

39    673, 
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reqalring  the  address  and  locality  where  witoesses  pan  be  found  and  ae  ved,  and  other 
wise  fails  to  nse  due  diligence ;  also  where  the  facts  intended  to  be  proved  by  the  absent 
witness,  can  be  and  i^  testified  to  by  a  witness  present,  or  even  the  defendant,  availing 
himself  of  the  provisions  of  Act  29  of  1886,  and  the  testimony  woald  be  cnmalative 
only. 

A  trial  jadge  is  jasUfled  in  refusing  to  read  to  the  jury  the  text  of  a  law  which  has  no  bear- 
ing on  tne  prosecution  and  can  therefore  find  no  application. 

Doing  so  would  be  uselessly  charging  abstract  propositions  of  law. 

A  charge  is  not  improper  or  illegal :  (hat  it  was  unnecessary  that,  a  person  named  in  the 
information,  as  the  owner  of  the  property  stolen,  should  be  brought  to  court  to  testify 
as  to  that  fact,  where  the  ownership  is  established  to  the  satisfaction  of  the  jury  by 
other  proof  aud  that, 'if  such  ownerseip  is  not  thus  proved,  the  Jury  should  acquit  the 
accused. 

Such  charge  is  rather  favorable,  than  iivjurious,  to  the  accused. 

APPEAL  from  the  Twenty-fifth  District  Court,  Parish  of  Vermilion. 
DeBaillion,  J. 

M,  J.  Cunningham,  Attorney  General,  and  B.  0,  Smedesy  District  At- 
torney, for  the  State,  Appellee. 

J.  A,  Ghargois  and  O^Brian  dc  White  for  Defendant  and  Appellant. 


The  opinion  of  the  Conrt  was  delivered  by 

Bermudez,  C.  J.    The  defendant  appeals  from   the  verdict  and 
sentence  on  a  charge  of  larceny. 
The  record  contains  three  bills  of  exceptions : 

I. 

The  first  bill  is  to  the  refusal  of  the  district  judge  to  two  motions 
for  a  continuance,  based  on  the  ground  of  the  absence  of  two  material 
witnesses. 

The  motions  were  denied  because  the  accused  had  not  used  due 
diligence  to  secure  the  attendance  of  the  absent  witnesses,  and  that 
their  testimony  would  have  been  cumulative  only. 

The  want  of  due  diligence  consists  in  not  having  given  seasonably, 
as  is  required  by  the  rule  of  court,  the  address  or  locality  at  which 
the  witnesses  could  have  been  found  or  served. 

On  this  point,  and  on  other  grounds,  the  district  judge  has  assigned, 
in  support  of  his  refusal,  elaborate  reasons,  in  which  he  shows  that 
the  directions  were  not  given,  aud  that  had  the  defendant  acted  as  be 
ought  to  have  done,  he  could  have  secured  those  witnesses.  We 
deem  it  unnecessary  to  reiterate  those  reasons,  which  appear  sufficient 
to  justify  the  refusal. 

Besides,  the  testimony  proposed  to  be  elicited  from  these  witnesses 
would  have  been  cumulative  only. 
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The  defendant,  under  the  provisionB  of  Act  No.  29  of  1886,  thought 
proper  to  testify  on  his  trial. 

Wliat  he  expected  to  prove  by  the  absent  witnesses,  sa^s  the  jndge, 
he  himself  then  testified  to. 

The  jury  would  no  more  have  believed  those  witnesses,  who  were 
relatives  of  defendant,  than  they  gave  credence  to  his  own  statements. 

On  the  subject  of  refusal  of  continuances,  on  the  ground  of  absence 
of  witnesses,  this  Court  has  frequently  held  that  it  would  not  interfere 
with  the  large  discretion  necessarily  confided  to  trial  judges,  unless 
in  cases  manifestly  arbitrary  and  unjust.  V.,  37  Ann.  775,  and  author- 
ities there  cited. 

The  complaint  shows  neither  of  these  features,  in  the  present  in- 
stance. 

11. 

The  second  bill  is  to  the  refusal  of  the  district  judge  to  read  to  the 
jury  Sec.  832  of  the  Revised  Statutes. 

This  section  defines  the  crime  and  punisliment  of  ^^  receiving  stolen 
goodSy  knowing  them  to  have  been  stolen,^^ 

The  accused  was  not  prosecuted  under  this  section,  wliich  was  there- 
fore entirely  foreign  to  the  issue  and  was  not  properly  asked  to  be 
brought  to  the  notice  of  the  jury. 

A  court  cannot  be  called  on  to  charge  on  propositions  of  law  which 
have  no  reference  to  the  prosecution  in  progress  before  it,  and  which 
under  the  evidence  adduced  can  find  no  application.  34  Ann.  1084,* 
38  Ann.  41. 

Had  the  jury,  under  the  charge  of  larceny  made  in  this  case,  found 
a  verdict  of  ^* receiving  goodSj"*  etc.,  such  verdict  would  not  have  been 
responsive  to  the  charge.    State  vs.  Moultrie,  33  Ann.  1846. 

III. 

The  last  bill  is  to  the  charge  of  the  district  judge,  who  is  represented 
as  having  told  the  jury  that  it  was  not  necessary  that  a  named  person 
should  have  been  brought  into  court  to  testify. 

The  bill  does  not  justify  this  complaint,  for  it  does  not  appear  tliat 
the  judge  thus  charged  the  jury  absolutely. 

The  judge  charged  substantially,  that  if  the  jury  are  satisfied  from 
the  evidence  that  the  property  alleged  to  have  been  stolen  belonged  to 
Mrs.  Ursin  Broussard,  witliont  her  testimony,  it  was  not  necessary  that 
she  should  have  been  brought  into  court j  while  on  the  other  hand,  if 
they  are  satisfied  that  the  ownership  has  not  been  satisfactorily  proved, 
without  the  testimony  of  that  person,  it  was  necessary  that  she  should 
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have  been  brought  into  court— for  the  State  must  not  leave  any  reaaou- 
able  doubts  on  the  mind  of  the  jury  as  to  the  ownership,  who  must 
give  the  accused  the  benefit  of  such  doubt  and  acquit  him. 

This,  it  would  seem,  is  a  charge  rather  favorable  than  prejudicial  to 
the  accused. 

Judgment  affirmed. 


I  39    e7B 

L47J75  No.  9971. 

39    67tf| 

^^_!?^l  The  State  op  Louisiana  vs.  Gilbert  Dubois. 

°0  1  lag  In  an  appeal  by  the  Stafce  from  a  Jadgment  sastaanlDg  a  motion  to  qnaah  an  indieUnent.- 

rnlinga  made  in  Cftvor  of  the  State  cannot  be  diaoaaaed,  as  the  aocnaed  who  has  not  yet 
been  tried  oonld  not  appeal. 
Act  No.  8  of  the  Extra  Seasion  of  1870,  entitled  an  act  relating  to  crimes  and  offenaea,  ia  not 
unconstitutional.    Beafflrmlng  State  vs.  Taylor,  34  Ann.  796. 

APPEAL  from  the  Twelfth  District  Court,  Parish  of  Rapides. 
Blackman,  J. 


M,  J,  Cunningham^  Attorney  General,  and  John  G.  Wiekliffe,  District 
Attorney,  for  the  State,  Appellant. 

M.  0.  Moaeley  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

PocHjg,  J.  The  State  appeals  from  a  judgment  quashing  an  indict- 
ment which  charged  that  the  accused  did  ^'  wilfully,  feloniouidy  and 
maliciously  conspire,  combine,  confederate  and  agree  together  with 
one  William  Smith  to  commit  and  procure  the  commission  of  the  crime 
of  murder  by  wilfully,  feloniously  and  of  his  malice  aforethought  to 
kill  and  murder  one  William  Hull,  and  to  procure  said  William  Hull  to 
be  wilfully,  maliciously  and  feloniously  killed  and  murdered."  •    •    • 

The  grounds  of  the  motion  were : 

1.  That  conspiracy  is  an  offense  at  common  law,  which  in  its  nature 
cannot  be  committed  by  a  single  individual,  and  this  defendant  is  the 
only  person  charged  with  this  conspiracy. 

2.  That  the  indictment  is  void  for  duplicity. 

3.  That  the  Act  No.  8  of  the  Legislature  of  1870,  approved  March 
16,  1870,  under  which  the  indictment  was  framed,  is  violative  of  Art. 
114  of  the  Constitution  of  1868,  as  it  does  not  contain  in  its  title  the 
object  or  objects  for  which  it  was  enacted. 

The  first  two  grounds  were  overruled,  and  cannot  be  reviewed  in  an 
appeal  taken  by  the  State,  and  because  the  defendant,  having  not  yet 
been  tried  and  convicted,  could  not  appeal  from  that  ruling. 
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The  qaestion  involved  in  the  third  ground  was  once  presented  to  this 
Conrt,  where  it  was  decided  adverse ly  to  defendant's  present  conten- 
tion, and  directly  to  the  reverse  of  the  district  jadge's  ruling  in  the 
instant  case.  We  refer  to  the  case  of  tlie  State  vs.  Taylor,  34  Ann.  978, 
in  which,  after  mature  consideration  of  the  subject,  we  held  that  ''Act 
No.  8  of  the  Extra  Session  of  1870,  entitled  an  Act  relating  to  crimes 
and  offenses,  is  not  unconstitutional."  A  second  examination  has  sat- 
isfied us  of  the  correctness  of  our  viev\'8  in  the  case  referred  to,  which 
we  hereby  reaffirm  without  repeating  them,  nothing  more  being  now 
necessary  than  to  refer  them  to  the  attentive  consideration  of  our 
learned  brother  of  the  district  bench,  who  it  seems  had  not  yet  had  the 
opportunity  to  become  informed  of  their  tenor  and  effect.  In  his  brief 
the  district  attorney"  informs  us  that  the  opinion  in  question  was  not 
read  to  the  judge.  *'  There  being  no  annuals  in  the  court-room,  the 
district  attorney  could  only  state  to  the  judge  that  such  a  decision  had 
been  rendered."  It  might  enhance  the  administration  of  justice,  and 
it  might  be  in  the  interest  of  the  parishes  which  are  burdened  with 
heavy  costs  incurred  in  tbe  prosecution  of  crimes,  if  the  trial  judges 
and  district  attorneys  could  have  at  hand  the  books  and  other  author- 
ities necessary  to  a  correct  solution  of  law-points  raised  during  such 
trials. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  conrt  be  annulled,  avoided  and  reversed;  and  it  is  now  or- 
dered that  the  motion  to  quash  the  indictment  be  overruled,  and  that 
this  cause  be  remanded  to  the  lower  court  for  further  proceedings  ae- 
cording  to  law. 


w  on 
No.  9979.  |«J« 
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52  j^ 

A  motion  for  a  new  trial,  unaccompanied  by  any  bill  ot  ezeeptiona  to  the  raling  thereon,  i  .^   077] 

will  not  be  examined.    Unlese  the  record  contains  either  a  bill  of  exceptionii,  motion  in  -IM    1^. 

arrest  of  Judgment,  assignment  of  errors,  or  error  patent  on  its  face,  the  Judgment  will  i^^:^ 

not  be  disturbed.  ^^    ^{ 

APPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans. 
Bakery  J. 

M.  J.  Chinnirhgham,  Attorney  General,  and  Lionel  Adams,  District 
Attorney,  for  the  State,  Appellee. 

J,  J,  Foley  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.    The  defendant  appeals  from  a  sentence  of  one  year's 
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iuipri 8011111  CD t  at  hard  labor,  having  been  convicted  of  inflicting  a 
wound  less  than  nia^'hem. 

His  only  complaint  here  is  that  the  trial  judge  refused  to  grant  bim 
a  new  trial.  The  motion,  therefore,  was  founded  on  the  separating  of 
the  jury  after  retiring  to  deliberate  upon  their  verdict. 

It  suffices  to  say  that  no  bill  of  exceptions  was  taken  to  the  over- 
ruling of  the  motion.  In  the  absence  of  such  bill,  containing  the 
evidence  or  a  statement  of  facts  upon  which  the  judge  based  hia 
ruling,  this  Court  is  powerless  to  review  the  matter.  Statie  vs.  Wire, 
38  Ann.  685. 

Judgment  affirmed. 


^^  %\  No.  9859. 

Thomas  P.  Hawthorne  vs.  Mrs.  Mary  Clark  kt  al. 

Where  a  man  conveys  an  immoTable  to  a  woman  and  subsequently  marries  her. 
there  being  no  marriage  contract  respecting  the  property  conyeyed.  he  cannot,  during 
the  marriage,  though  living  apart  from  his  wife,  maintain  an  action  against  her  to  have 
said  conveyance  declared  a  simulation,  nor  can  he  by  passing  a  simulated  title  to  another 
person,  enable  such  person  to  have  tlie  conveyance  to  the  wife  annulled  on  the  ground  of 
simulation  or  ether  cause. 
PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Houston,  J. 


A' 


Wm,  B,  Lancaster  for  Plaintiff  and  Appellant. 

J.  8.  i&  J,  T,  Whittaker  for  Defendants  and  Appellees. 


The  opinion  cf  the  Court  was  delivered  by 

Todd,  J.  William  Clark  on  the  17th  of  December,  1875,  conveyed 
the  property  described  in  the  pleadings  being  an  immovable  situated 
in  the  city  of  New  Orleans,  to  the  defendant,  then  a  Mrs.  Mary  Quirk. 
A  few  weeks  subsequently  he  married  her.  The  parties  afterward 
separated  and  ar^  living  apart. 

On  the  29th  of  December,  1885,  Clark  purports  to  liave  sold  the 
the  same  property  to  the  plaintiff,  his  son-in-law,  for  $3800,  on  a 
credit  of  one,  two  and  three. years.  The  iuhtalments  represented  by 
the  promissory  notes  of  the  plaintiffs  for  $100  each. 

A  short  time  after  this  conveyance  to  him,  the  plaintiff  brought  suit 
against  Mrs.  Clark,  the  defendant,  to  have  the  title  to  her  of  the 
property  made  b>  Clark  declared  simulated  and  liimself  recognized  as 
the  true  owner  of  the  same. 

To  this  action  Mrs.  Clark  excepted,  on  grounds  substantially  as 
follows: 

"That  the  plaintiff  was  without  interest  in  the  subject  matter  of  the 
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suit.    That  his  title  to  the  property  was  eimulated  -,  and  that  lie  was 
bnt  a  person  interposed  for  the  purpose  of  this  soit." 

This  exception  was  sustained  and  the  suit  dismissed,  and  the  plain - 
tifP  appealed. 

We  see  no  reason  to  disturb  the  judgment  appealed  from. 

Clark  and  his  wife,  defendant  herein,  though  living  apart,  have 
never  been  separated  by  judgment,  or  divorced.  During  the  exist- 
ence of  the  marriage  Clark  could  bring  no  suit  against  his  wife  to  have 
the  sale  annulled.  We  are  satisfied  that  this  conveyance  was  made  to 
the  plaintiff,  with  a  view  to  enable  him  to  do  what  Clark  could  not 
do  himself. 

Both  the  plaintiff  and  Clark  were  on  the  stand  as  witnesses,  and 
this  fact  was  virtually  admitted  by  both  of  them. 

In  answer  to  a  question  asked  him,  the  former  said  (quoting) : 

"  He  (referring  to  Clark)  turned  the  property  over  to  me,  I  suppose 
to  make  this  suit.'' 

Then  the  question  was  asked :  "  He  turned  the  property  over  to  you 
to  make  this  suit?"    Answer:  **  Yes,  sir." 

Clark,  as  a  witness,  was  asked  substantially :  '<If  it  was  not  his  idea 
when  he  conveyed  the  property  to  Hawthorne  that  ho  (Hawthorne) 
would  bring  a  suit  against  Mrs.  Clark,  and  if  he  succeeded  in  the  suit, 
would  return  it  to  him." 

To  which  he  answered  (quoting) :  *'  I  don't  know,  but  I  might  take 
back  the  property  from  him  if  he  got  a  title  to  the  property  ♦  ♦  * 
and  wanted  his  notes  back." 

"  Q.    Did  you  not  tell  him  that?" 

"A.    Admitting  I  did,  1  will  say  yes." 

Again,  when  questioned  about  what  property  he  owned,  Clark 
answered  to  the  effect  that  all  he  owned  was  this  property — showing 
that  he  still  regarded  himself  as  the  owner  of  it,  notwithstanding  his 
conveyance  of  it  to  plaintiff. 

In  addition  to  this,  the  long  terms  of  credit  given,  the  fact  that  the 
property  stood  mortgaged  for  more  than  it  was  worth,  and  that  the 
notes  had  not  been  negotiated,  and  other  circumstances  needlees  to 
mention,  all  argue  against  the  reality  of  the  sale  to  Hawthorn. 

Thus,  concluding  tliat  Hawthorn  was  entirely  withont  interest,  it  is 
nnneccessary  to  discuss  the  abstract  question  presented  whether,  even 
bad  the  sale  to  him  been  real,  he  could  have  any  better  right  to  main- 
tain this  suit  than  Clark  himself  had. 

Judgment  affirmed. 


680  SUPREME  COURT  OP  LOUISIANA. 

Mehle  et  al.  ▼■.  Benael. 


No.  9856. 
Caroline  Mehl^.  and  Husband  et  al.  vs.  Balthazar  Benbel. 

Notwithstanding  a  plea  of  re*  judicata  is  sustained,  and  a  portion  of  plaintiib'  demands  are 
dismissed,  leaTing  others  in  oontroTersy,  involving  less  than  ISOOO,  this  Court  is  not  ne- 
cessarily divested  of  jarlsdiction  thereby. 

The  usafhictuary  is  bound  to  keep  the  things  of  which  he  has  the  nsnfnxct,  and  take  the 
same  care  of  them  as  a  prudent  owner  would  ;  and  he  is  answerable  for  such  losses  as  are 
produced  from  his  default  or  neglect. 

He  is  liable  for  all  the  expenses  for  the  preservation  of  the  property  and  the  payment  of 
taxes. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  OrleaDs. 
Tissot,  J. 

JoJm  Bay  for  Plaintififs  and  Appellants. 

Braughfij  Bwik,  Dinkelspiel  dt  Hart  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  Plaintiffs,  as  sole  surviving  heirs  of  Magdalena  Aaron 
and  issue  of  her  marriage  with  Philip  Mehl^,  instituted  this  suit 
against  the  defendant — who  was  her  second  husband,  and  survived 
her— for  the  possession  of  a  certain  piece  of  improved  real  estate  in 
the  city  of  New  Orleans,  and  $800  damages  done  the  property  and 
92750  rents  and  revenues  thereof. 

They  represent  that  soon  after  the  death  of  their  mother,  on  the 
21st  of  April,  1875,  the  defendant  took  illegal  possession  and  control 
of  said  property,  as  usufructuary,  and  has  been  receiving  and  using 
the  revenues  thereof,  and  that  they  amounted  to  $25  per  month. 

That  defendant  claims  to  be  nsufrnctnary  by  virtue  of  a  testa- 
mentary disposition  to  that  effect  in  the  will  of  their  deceased  mother, 
in  pursuance  of  which  he  was  put  in  possession  of  said  property;  but 
they  aver  that,  if  same  was  ever  done,  it  was  done  in  an  eaq^rte 
proceeding  and  without  notice  to  them,  and  without  giving  bond,  as 
required  by  law,  and  same  are  null  as  to  them. 

They  charge  that  defendant  caused  no  inventory  to  be  taken  of  tbe 
property  subject  to  the  usufruct,  contradictorily  witfi  them,  and  that  that 
was  necessary  to  entitle  him  to  take  possession  as  usufructuary. 

That  since  defendant  lias  taken  possession  of  said  property,  he  has 
abused  it  by  suffering  it  to  go  to  decay  for  want  of  repairs,  and  some 
of  the  improvements  thereon  to  be  removed  or  destroyed,  so  that,  in 
consequence,  its  value  has  been  diminished  fifty  per  cent,  and  jon 
which  score  they  claim  $800  damages. 

That  he  has  failed  to  pay  the  State  and  city  taxes  for  several  years. 
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as  it  was  his  doty  to  have  done,  if  he  was  nsafnictnary,  and  on  that 
account  said  property  is  liable  to  be  sold  at  any  time. 

That  he  has  failed  to  insure  said  property  against  loss  by  fire. 

They  allege  that  the  will  under  which  the  defendant  derives  his  title 
as  usufructuary,  is  null  and  void,  in  so  far  as  same  gives  him  the  usufruct 
of  her  entire  estate,  because  she  had  children  of  a  former  marriage, 
and  she  was  legally  prohibited  from  giving  to  her  second  husband 
more  than  ane-Hfth  of  her  estate  in  usufruct,  to  which,  in  any  event, 
they  claim  it  should  be  restricted. 

They  pray,  in  the  alternative  that,  if  the  court  should  hold,  and  treat 
defendant  as  usufructuary,  that  said  usufruct  be  annulled  and  set 
aside,  and  that  the  property  be  restored  to  them. 

I. 

In  limine  the  defendant  tendered  a  plea  of  res  judicata,  predicated 
upon  a  previous  suit  between  the  same  parties,  on  the  same  causes  of 
action,  and  which  was  finally  ac^udged  and  determined  between  them, 
and  he  claims  that  it  is  a  bar  to  all  the  demands  set  up  in  this  suit. 

This  plea  was  sustained  by  the  judge  a  quo  ''so  far  as  to  dismiss  all 
portions  of  the  petition  of  the  plaintiffs  that  allege  the  nullity  of  the 
will  *  *  giving  the  usufruct  to  the  defendant,  or  calling  in 
queetionf  in  any  manner  the  legality  or  regularity  of  said  usufruct. 

It  was  overruled  as  to  that  portion  of  the  petition  that  alleges  abuse 
by  the  usufructuary  of  the  property  ;  its  waste  and  dilapidation  ;  and 
their  claim  for  resulting  damages. 

The  plaintiffs  urge  in  this  court — neither  in  argument,  plea,  or 
biief— any  complaint  of  that  decree }  nor  did  they  reserve  a  bill. 

II. 

Here  defendant's  counsel  insists  that  this  court  is  without  jurisdic- 
tion rations  materioff  because  the  claims  and  demands  of  the  plaintiffs 
are  in  amount  much  less  than  $2000. 

On  the  contrary,  plaintiff's  counsel  argues  that,  while  the  judgment 
entitles  defendant  to  the  usufruct,  it  does  not  dispense  him  from  com- 
pliance with  the  law  entitling  him  to  it ;  that  he  may  be  legally  enti- 
tled to  the  usufruct,  yet,  if  he  does  not  comply  with  the  law  authoriz- 
ing him  to  be  put  in  possession,   he  has  no  right  to  the  enjoyment  of  it 

Hence  defendant  is  bound  to  the  plaintiffs  for  the  revenues  of  the 
property  during  the  period  of  his  occupancy  of  the  premises. 
•  This  argument  is  clearly  untenable.    The  interlocutory  decree  of 
the  court  below  not  only  dismissed  plaintiffs'  suit  in  so  far  as  it  called 
'Mn  question  in  any  manner  the  legality  or  regularity  of  the  usufruct ; 
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but  the  issues  remaining  iu  the  suit  were  enumerated  and  particularly 
specified,  viz: 

Ist.  The  abuse  of  the  property  subject  to  the  usufruct. 

2d.  Its  waste  and  dilapidation. 

3d.  The  resulting  claim  for  damages. 

4t'h.     The  question  of  bond. 

The  demand  for  $2750  revenues  was  thereby  eliminated  from  the 
plamtiflfs'  petition,  and  they  did  not  reserve  any  bill  of  exceptions  to 
the  ruling  of  the  court. 

While  the  effect  of  this  interlocntory  order  was  to  reduce  the  demand 
to  a  sum  less  than  ^2W)^j  pendente  lite,  it  does  not  result  therefrom  that 
this  Court  is  deprived  of  jurisdiction. 

III. 

The  property  subject  to  the  usufruct,  which  has  been  terminated  by 
the  death  of  the  defendant  since  the  institution  of  this  suit,  was  of 
small  value  at  the  death  of  the  testatrix. 

It  consisted  of  a  small  lot  of  ground  in  the  Fourth  District  of  the  city 
of  New  Orleans,  on  which  there  were,  at  the  time,  two  small  tenement 
houses  or  cottages,  constructed  of  flatboat  lumber,  and  not  plastered 
within.  This  property  was  usually  rented  by  the  defendant  at  $25  per 
month  ;  since  his  death  at  $14  per  month. 

The  roof  is  shown  to  be  in  a  bad  condition,  but  that  is  in  part  refer- 
able to  the  fact  that  the  slate  used,  originally,  was  of  an  inferior 
quality. 

The  defendant  is  shown  to  have  defaulted  in  payment  of  taxes  for 
several  years;  but  the  plaintiffs  contributed  to  his  default  by  having 
fraudulently  procured  a  sale  of  the  property  for  taxes,  under  which 
the}'  received  and  used  its  revenues  for  more  than  a  year,  wlien  it  was 
judicially  annulled  and  the  defendant  restored  to  possession. 

The  proof  shows  that  defendant,  representing  the  matrimonial  com- 
munity theretofore  existing  between  himself  and  the  testatrix,  fur- 
nished the  means  for  tiie  construction  of  the  tenements  on  said  prop- 
erty, and  for  his  share  of  one-half,  he  obtained  judgment  against  the 
plaintiffs  in  prior  litigation  for  about  $500,  and  no  part  of  same  has 
been  paid. 

The  judgment  appealed  from  condemned  the  defendant  to  pay  the 
delinquent  taxes  on  the  property  j  to  restore  an  awning  that  had  been 
permitted  to  decay,  or  pay  its  value,  which  was  fixed  at  $25 ;  to  rebuild^ 
a  wood-shed  that  had  been  torn  down,  or  pay  its  value,  which  was 
fixed  at  $25  j  and  required  him  to  furnish  security  in  the  sum  of  $500, 
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as  asufructaary,  and  rejected  and  disallowed  plaintiffs'  demaud  for 
damages. 

At  the  time  of  his  death  the  defendant  is  represented  to  have  been 
quite  an  old  man.  His  administrator  has  been  made  a  party  to  this 
appeal. 

An  examination  of  the  record  has  convinced  us  that  the  judge  a  quo 
did  substantial  justice  between  the  parties,  and  we  will  not  alter  his 
decree. 

The  effect  of  defendant's  death  dnriug  the  pendency  of  the  appeal 
will  be  to  dispense  the  administrator  from  giving  bond  and  to  entitle 
plaintiffs  to  be  placed  in  the  possession  of  the  property  subject  to  the 
usufruct. 

It  is,  therefore,  ordered,  adjudged  and  decreed  chat  the  judgment 
appealed  from  be  amended  so  as  to  dispense  defendant's  legal  repre- 
sentative from  giving  bond,  and  to  entitle  plaintiffs  to  possession  of  the 
property  subject  to  the  usufruct  of  the  defendant,  which  terminated  at 
his  death,  during  the  pendency  of  this  appeal^  and  that  in  all  other 
respects  it  be  affirmed,  with  costs  of  appeal  to  be  paid  by  the  plaintiffs 
and  appellants,  and  those  of  the  lower  court  as  directed  in  said  decree. 

Judgment  amended  and  affirmed. 

Mr.  Justice  Todd  being  absent,  takes  no  part  in  this  opinion. 


No.  9982. 
The  State  of  Louisiana  vs.  Segura  et  al. 

An  appeal  taken  by  the  State  to  a  jadgment  qnashing  the  general  venire  of  jarors  on  the 
ground  that  the  term  of  court  at  which  it  was  impannelled  was  irregular  and  Illegal,  and 
presented  here  after  the  jury  had  been  discharged  and  the  terra  Lad  lapsed,  will  not  be 
entertained,  because  any  Judgment  we  might  render  would  be  utterly  futile  and  incon 
sequential. 

It  might  be  different  if  the  indictment  had  been  found  by  the  grand  Jury  formed  out  of  the 
venire  quashed,  which,  however,  is  not  the  case. 

APPEAL  from  the  Twenty-first  District  Court,  Parish  of  Iberia. 
Gates,  J. 

0.  H.  Mouton,  District  Attorney,  for  the  State,  Appellant. 

A,  d  C.  Fontelieu  and  J.  A,  Breaux  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Fennbr,  J.    This  is  an  appeal  taken  by  the  State  from  a  judgment 
of  the  court  a  qua  quashing  the  general  venire  of  jurors  drawn  to  serve 
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at  a  term  of  court  to  be  held  on  the  first  Monday  of  April,  1887,  on  the 
ground  that,  owing  to  certain  irregulariticB  in  the  fixing  of  said  term, 
it  was  illegal. 

The  jury  has  been  discharged;  the  term  has  passed;  and  we  would 
be  at  a  loss  to  conceive  of  any  object  in  prosecuting  such  an  appeal,  if 
the  district  attorney  had  not  informed  us  in  his  brief  that  the  grand 
jury  impanelled  at  said  term  had  returned  sundry  true  bills  into  court, 
and  that  he  desires  the  Supreme  Court  to  pass  on  the  question,  in  order 
to  be  advised  as  to  what  course  he  should  pursue  in  reference  to  them. 
But  those  cases  are  not  before  us,  and  the  indictment  in  this  case  was 
not  found  by  that  grand  jury. 

As  regards  the  present  appeal,  the  questions  presented  are  of  a  purely 
moot  character,  and  any  decision  we  might  render  would  be  brutum 
/ulmen  and  entirely  inconsequential.  We  must  decline  to  engage  in 
such  superfluous  and  profitless  discussion. 

It  is,  therefore,  ordered  that  this  appeal  be  dismissed. 


No.  9463. 
Jabces  Wood  vs.  Mary  L.  Egan. 


on     (^ 

106    711  ^  stale  demand  long  withheld  from  preeentotion  or  proseoation,  until  he,  against  whom  it 

ia  preferred,  haa  died,  ia  regarded  with  diafavor.  It  moat  be  eatabliahed,  when  no 
hindrance  waa  in  the  way,  wlUi  more  than  reaaonable  certainty.    The  nnfavorable 

T  — -^'  preanmption,  created  by  the  delay,  can  be  remoyed  only  by  pecnli*rly  atrong  and  ezoep- 

^^2    998  tlonallyconclnaiTe testimony. 

m  G08  A    PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 

XjL     Monroe,  J. 


J,  Duvigneaud  and  Posey  dc  Ker  for  Plaintiff  and  Appellant. 

C  ff,  LaVilleheut^e  and  Garleton  Hunt  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  a  suit  by  a  former  client  against  the  heir  of 
his  deceased  counsel. 

The  charge  is  that  B.  Egan  received,  in  March,  1874,  some  $6500,  in 
satisfaction  of  a  judgment  in  plaintiff's  favor,  which,  notwithstanding 
repeated  demands,  he  has  failed  to  pay  over. 

The  claim  is  increased  by  others  for  about  $200,  said  to  have  been 
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given  Egan  to  defray  costs, and  which  he  has  likewise  failed  to  accoant 
for. 

The  saic  was  brought  in  May,  1883.    The  answer  is  a  general  denial. 

The  evidence  shows  that  Egan  died  in  December,  1881,  leaving 
property  inventoried  at  some  $150,000,  owing  no  debts;  that  he  was 
correct  individually  and  professionally ;  that  after  his  death,  the  de- 
fendant here,  his  universal  legatee,  sued  the  plaintiff,  who  did  not  set 
up  as  a  counter  claim,  the  amount  now  sued  for;  that  notice  to  credit- 
ors was  given  by  the  executrix,  and  that  the  plaintiff  did  not  present 
himself,  and  that  it  is  only  after  the  case  brought  against  him  had 
been  decided,  that  he  instituted  this  action. 

The  evidence  establishes  beyond  question,  however,  that  Egan  has 
collected  the  amount  of  tlie  judgment  mentioned  in  the  petition. 

On  the  trial  the  plaintiff  testified  in  his  own  behalf,  and  then  ad- 
mitted having  leceived  $3500  from  Egan  shortly  after  he  had  collected 
the  judgment. 

Some  thirty  witnesses  were  heard  below,  to  impeach  the  veracity  of 
the  plaintiff,  and  asperse  his  character. 

The  district  judge  patiently  heard  and  weighed  all  this  testimony. 
In  an  elaborate  opinion,  in  which  the  evidence  is  thoroughly  analyzed, 
he  states  that  he  has  no  hesitation  to  say  that  the  testimony  has  not  in 
the  least  disturbed  the  absolute  conviction  in  his  mind  that  Egan  loy- 
ally and  faithfully  accounted  to  Wood  for  every  dollar  that  was  ever 
due  him. 

We  have  made  it  our  duty  to  consider  the  testimony  adduced  and 
have  reached  the  like  conclusion. 

We  cannot  admit  that  plaintiff  allowed  his  counsel  to  retain  posses- 
sion of  the  amount  claimed  as  not  accounted  for  during  so  many  years 
and  look  with  destructive  suspicion  on  the  reality  of  his  demand. 

As  was  well  said  in  Bodenheimers'  case,  35  Ann.  1006 : 

A  stale  claim  long  withheld  from  presentation  or  prosecution,  until 
he,  against  whom  it  is  preferred,  has  died,  must  be  established  with 
more  than  reasonable  certainty.  An  unfavorable  presumption  is  cre- 
ated by  the  delay.  It  can  be  removed  only  by  peculiarly  strong  and 
exceptionally  conclusive  testimony. 

The  plaintiff  has  not  made  his  claim  legally  certain,  so  as  to  recover 
judgment. 

These  conclusions  are  supported  by  good  and  conservative  authority. 
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Davenport's  case,  5  Add.  141 ;  Simpson's  cose,  7  Ann.  555;  Succession 
of  Rice,  14  Ann.  317;  Manning's  Unreported  Cases,  p.  98,  121,  339; 
Cutler  vs.  Succession  of  Collins,  37  Ann.  95. 

Judgment  affirmed. 


Dissenting  Opinion. 

Todd,  J.  As  stated  in  the  opinion  just  read,  a  party  must  make  his 
case  certain^it  is  not  enough  that  he  make  it  probable.  This  has  be- 
come a  truism.  But  in  my  opinion,  the  principle  involved  in  it  is 
not  applicable  to  the  facts  of  this  case,  but  another  truism  should 
be  applied,  to  wit:  That  where  the  existence  of  a  debt  has  been  estab- 
lished by  indubitable  proof,  it  is  not  enough  that  its  discharge  be 
made  probable,  but  it  must  be  made  certain. 

There  is  not  the  slightest  doubt  that  Ben  tick  Egan  collected  the 
judgment  in  favor  of  Wood.  This  fact  is  not  controverted,  but  admit- 
ted. When  this  money  thus  collected  came  into  Egan's  hands,  that 
moment  he  came  under  an  obligation  to  pay  it  over  to  Wood;  that  is, 
that  then  and  there  a  debt  arose  on  the  part  of  Egan  to  Wood.  This 
shown,  plaintiff's  case  was  fully  made  out. 

The  onus,  then,  was  certainly  upon  Egan  or  his  legal  representative 
to  prove  a  discharge  by  payment  or  other  mode  prescribed  by  law. 
There  is  not  the  slightest  evidence  of  such  discharge  to  be  found  in  the 
record.  In  fact  it  has  not  even  been  alleged,  the  answer  containing 
only  the  general  denial,  which  simply  put  at  issue  the  fact  of  the  mouey 
being  received  by  Egan.  Had  proof  been  offered  of  its  payment  to 
Wood,  it  would  not  have  been  admissible  under  the  pleadings. 

When  the  existence  of  a  debt,  as  in  this  case,  has  been  clearly  es- 
tablished, it  is  surely  not  enough  to  relieve  tlie  debtor  to  show  one  or 
more  circumstances  such  as  the  statement  of  the  demand  or  the  ability 
of  the  debtor  to  pay,  sufficient  at  most  to  raise  a  mere  probability  of 
the  non-existence  of  the  debt. 

If  its  existence  at  one  time  is  clearly  t«hown,  its  discharge  must  be 
made  equally  clear. 

Controlled  by  these  elementary  and  imperative  principles  of  the  law 
and  rules  of  practice,  I  am  constrained  to  dissent  from  the  opinion  of 
the  majority. 
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No.  10,003. 
The  State  of  Louisiana  vs.  Luke  Brady  et  al. 

Ad  indictment  accusing  a  person  of  "maliciously,  feloniously  and  willfully  assanltinR 
another  by  Rbooting  at  him,*'  prefers  a  cliarge  within  the  scope  of  Section  19il  of  the 
Revised  Statutes,  which  contemplates  four  distinct  offenses  by  means  of  an  assault :  one 
by  "  willfully  shooting  at,"  the  second  "  with  intent  to  commit  murder,"  the  third  "with 
intent  to  commit  rape,"  and  the  fourth  "  with  intent  to  commit  robbery."  In  churging 
the  ''  assault  by  willfully  shooting  at,"  the  pleader  is  not  bound  to  aver  or  qualify  the 
intent  with  which  the  assault  was  made. 

In  such  a  case  it  is  correct  to  instruct  the  jury  that  to  convict  the  accuaed  as  charged,  tbey 
must  reach  the  conclusion  irom  the  evidence  that  if  death  had  ensued  from  the  deed  it 
was  manslaughter. 

In  drawing  indictments  and  informations  for  statutory  offenses,  district  attorneys  would 
facilitate  the  administration  of  justice  by  confining  themselves  within  the  words  of  tlte 
statute. 
A    PPEAL  from  the  Twelfth  District  Court,  Parish  of  Rapides. 
LJL     Blackman,  J. 


M,  J.  Cunningham,  Attorney  General,  and  John  G,  Wickliffe,  District 
Attorney,  for  the  State,  Appellee. 

Bobt.  P.  Ilunter  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

PocHg,  J.  Luke  Brady  appeals  from  a  conviction  and  a  sentence  to 
liard  labor  for  one  year,  under  an  indictment  which  charged  that  Luke 
Brady  and  Peter  Paul  '*did  willfully,  maliciously  and  feloniously 
apsault  one  F.  0,  Nugent  by  willfully  shooting  at  him,"      ♦       •       « 

His  complaint  embraces  four  bills  of  oxcei>tion,  the  substance  of 
which,  as  suggested  by  his  counsel,  turns  upon  a  proper  construction 
of  Section  792  of  the  Revist^d  Statutes,  under  which  the  indictment 
rests  and  which  reads  »s  follows: 

**  Whoever  shall  assault  another  by  willfully  shooting  at  him,  or  with 
intent  to  commit  murder,  rape  or  robbery,  shall  on  conviction  theieof, 
be  imprisoned  at  hard  labor  not  exceeding  two  years." 

In  his  bill,  reserved  to  the  refusjil  of  his  niotion  in  arrest  of  judgment, 
the  defendant  urges  in  substance  that  the  indictment  charges  no  offense 
known  to  the  laws  of  the  State,  that  it  fails  to  qualify  the  intent  with 
which  the  offense  is  said  to  have  been  committed,  and  that,  if  the  crime 
sought  to  be  charged  is  shooting  with  intent  to  murder,  the  charge  is 
defective  because  malice  aforethought  is  not  averred. 

The  fallacy  of  the  argument  is  due  to  an  erroneous  construction  of 
the  plain  language  of  the  statute,  and  in  requiring  the  qualification  of 
the  "willful  shooting  at"  by  the  word  intent,  which  has  no  reference 
thereto. 
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The  leading  idea  or  expression  in  the  statute  is  in  the  words  "  who- 
ever shall  assault  another/'  and  not  in  the  words  "  willfully  shooting." 

The  statute  denounces  the  offense  of  an  assault  b}*  '<  willfully  shoot- 
ing at,"  which  by  itself  is  a  complete  and  distinct  offense  without  any- 
other  qualification  than  that  of  intent;  it  denounces  the  offenses  of 
assault  with  intent  to  commit  murder,  rape  or  robbery — which  are  In 
themselves  and  each  separately,  distinct  and  complete  offenses;  and 
the  statute  finally  prescribes  the  same  penalty  for  each  of  the  offences 
thus  denounced.  State  vs.  Williams,  38  Ann.  372;  State  vs.  Simien, 
36  Ann,  924. 

Now,  as  the  indictment  propounds  the  charge  of  a  felonious,  mali- 
cious and  willful  assault  ''by  willfully  shooting  at,"  *  *  *  it  is 
clear  that  it  does  contain  a  charge  of  an  offense  known  to  our  lawH, 
since  the  same  is  specially  denounced  in  the  statute  under  discussion. 
And  as  the  language  used  in  the  indictment  is  already  redundant  by 
the  qualifications  of  the  assault,  which  were  not  necessary  under  the 
terms  of  the  statute,  it  is  hardly  in  order  for  the  defendant  to  suggest 
an  improvement  in  its  confection  by  adding  the  description  of  an  intent, 
which  is  absolutely  unnecessary. 

Under  these  views,  it  becomes  unnecessary  to  indulge  with  defend- 
ant's counsel  in  the  idle  discussion  of  the  words  or  charges  which  ihe 
pleader  should  have  used,  if  he  had  intended  to  charge  the  accused 
with  an  assault  by  ''willfully  shooting  at  another"  with  "intent  to 
commit  murder." 

If  such  had  been  his  intention,  he  would  in  all  probability  have  pre- 
ferred the  charge  which  is  covered  by  Section  791.  The  intention  of 
the  law -maker  in  providing  for  the  offense  of  an  assault  with  intent  to 
commit  murder  in  Section  792,  is  to  define  such  an  assault  by  any  other 
mode  but  by  "shooting  at." 

In  his  other  bills  the  accused  complains  of  the  refusal  of  the  district 
judge  to  give  several  special  charges  to  the  jury,  altogether  conveying 
the  general  idea  that  the  State  had  intended  to  charge  the  accused 
with  an  assault  by  shooting  at  with  intent  to  commit  a  murder.  The 
judge  properly  refused  the  instructions  requested  by  him  in  that  sense, 
and  in  substance  informed  the  jury  that,  to  convict  the  accused  as 
charged,  they  must  reach  the  conclusion  that  if  death  had  ensued  from 
the  deed,  it  would  have  been  manslaughter.  He  correctly  held  that 
malice  of  itself  is  not  murder  in  a  homicide,  and  that  it  is  only  as 
malice  aforethought  that  it  becomes  an  essential  ingredient  in  the 
charge  and  in  the  proof  of  murder. 

This  is  conceded  by  defendant's  counsel,  as  shown  by  the  complaint 
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ill  luB  motion  in  arrest  of  jadgment,  tonching  the  oaiission  of  tlie 
necessary  words,  "  malice  afocethoagbt,^  if  the  charge  was  intended  to 
contemplate  murder.  The  whole  difficulty  arises  out  of  the  clumsy 
introduction  of  the  words,  maliciotiSf  felonious  and  mllfuly  by  the 
District  Attorney  as  qualifying  the  assault  charged,  and  which  were 
not  in  the  least  necessary  under  the  requirements  of  the  statute. 

District  attorneys  would  doubtless  find  it  an  economy  of  labor  to 
themselves  and  especially  to  the  courts  by  following  the  very  words  of 
the  statute  in  the  confection  of  indictments  or  informations  for 
statutory  offences. 

Tliere  is  no  force  in  the  complaint  that  the  judge  eiTed  in  charging 
the  jury  that  they  could  find  either  of  the  three  following  verdicts: 

1.  Guilty  as  charged. 

2.  Guilty  of  assault. 

3.  Not  guilty. 

We  can  see  no  advantage  to  the  accused  himself,  and  no  interest  of 
justice  to  be  subserved,  by  charging,  as  requested  by  defendant's 
counsel,  that  the  jury  could  have  returned  some  one  of  an  almost 
infinite  variety  of  verdicts.  *•  Sufficient  unto  the  day  is  the  evil 
thereof." 

We  find  no  error  in  the  proceedings  to  the  detriment  of  the  accused, 
who  has  had  the  benefit  of  a  most  ingenious  defense  conducted  by  a 
mind  of  prolific  resources. 

Judgment  afiirmed. 


No.  9923.  -Wm 

John  I.  Adams  &  Co.  vs.  Board  of  Liquidation  of  the  State ' 

OF  Louisiana. 

It  is  the  obvious  purpose  of  the  Stato  funding  Uw^  No.  11  pf  1875  that  the  slatus  of  each 
issue  of  Rtete  l>onds  or  warrants,  the  legality  of  which  is  questioned,  should  be  settled 
in  a  single  suit  by  any  holder  of  such  securitiefl  ;  and,  for  this  purpose,  the  law  author- 
izes all  other  holders  of  likn  bonds  or  warrants  to  intervene  in  such  suit  and  assert  their 
righU. 

WhatBTer  relaxation  might  be  made  in  favor  of  a  bondholder  wlio  had  been  ignorant  of  the 
pendency  of  such  a  suit,  It  would  be  inequitable  to  permit  one  affected  with  full 
knowledge  thereof  to  take  the  chances  of  a  favorable  jodgmeut  which  would  settle  his 
rights,  and  then,  after  an  adverse  decision,  r^ise,  in  a  new  suit,  issues  contradictory  of 
those  presented  in  the  tlrst.  In  any  event,  even  if  not  estopped  by  re*  judicata,  the 
plaintiff,  in  such  new  snit,  would  certainly  be  compelled  to  overthrow,  by  conclusive 
proof,  the  case  which  had  been  made  in  the  former  one  and  on  which  the  decision  as  to 
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the  gtaiuM  of  the  bonds  rested ;  and  the  defendant  was  authorized  to  offer  and  baT<^ 
received  the  whole  record  of  such  former  case,  including  the  evidence. 

Weighing  the  whole  evidence  as  thus  made  up,  the  facts  on  which  the  former  d«>ci»iou 
was  based  are  not  disproved,  and  plaintiff's  bonda  must  be  denied  the  privile^re  of 
being  funded  for  the  same  reasons  for  which  like  bonds  were  rejected  in  the  case  of 
Sage  vs.  Board  of  Liquidation,  37  Ann.  413. 

Moreover,  these  bonds  were  not  included  in  the  Auditor's  Report  of  1874,  which  thi* 
Court  held  in  the  Pacific  R.  R.  case,  30  Ann.  980,  was  the  basis  of  the  funding  scheme, 
within  which,  consequently,  they  were  not  embraced. 

The  case  is  not  affected  by  any  equities  which  plaintiffs,  as  transferees  before  maturity, 
may  have  under  the  law  of  negotiable  instruments.  The  Court  determines,  not  all 
their  legal  rights,  but  only  their  right  to  fund,  which  right  must  aubmit  to  the  condi- 
tions imposed  by  the  funding  law,  applicable  to  all  obligations  of  whatever  nature  and 
by  whomsoever  held. 

APPEAL    from   the   SeventeeDth  DiBtrict  Court,  Parisli  of  Eaat 
Baton  Rouge.    Burgess,  J. 


B,  J.  Sage  aud  E,  W.  Robertson  for  Plaintitfs  and  Appellants. 

M.  J,  Cunningham,  Attorney  General,  for  Defendant  and  App*-llee. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  Plaintiffs  are  holders  of  four  bouds,  for  .^1000  each,  of 
the  same  series  and  character  in  every  respect  as  the  bonds  which 
were  involved  in  the  case  of  B.  J.  Sage  vs.  The  Board  of  Liquidation, 
decided  by  this  Court,  aud  reported  in  37  Annual  412.  Although  we 
held  in  that  case  that  the  bonds  therein  involved  were  not  fundable, 
plaintiffs,  represented  by  B.  J.  Sage  as  attorney,  claim,  in  this  pro- 
ceedingy  that  their  bonds,  though  standing  precisely  in  consimiJi  casu, 
are  fundable,  and  demand  judgment  to  that  effect. 

The  bonds  in  both  cases  belong  to  a  series  of  one  hundred  and 
eighty-four  thousand  dollars,  issued  at  one  time  to  the  same  person, 
Montfort  Wells,  in  the  same  manner  and  for  the  same  consideration, 
under  Act  No.  16  of  1864,  passed  by  the  Legislature  of  the  State, 
which  professed  allegiance  to  the  government  of  tlie  Confederate 
States. 

We  find  in  the  record  the  following  admission :  **  The  four  bonds 
sued  on  in  this  case  and  the  five  bonds  sued  on  in  the  Sage  case  were 
all  part  of  the  184  bonds  acquired  by  Wells  from  the  Stat*  at  the 
same  time  and  in  the  same  transaction. '' 

Mr.  Sacre,  as  a  witness  in  this  case,  testifies  as  follows  :  **  I  think  1 
know  where  the  bonds  that  were  issued  to  Wells  are.  I  have  been 
connected  with  and  interested  in  these  bonds  for  twelve  or  fifteen 
years.      Have    been    the   attorney   and    professional   adviser   of  the 
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ongiDal  holders  of  these  bonds  for  fifteen  or  twenty  years.  These 
bonds  are  placed  where  they  are  now  by  me,  either  as  owner  or  agent 
of  the  owners,  with  the  understanding  and  reservation  that  I  am  to 
act  as  agent  of  the  present  owners  in  any  settlement  with  the  State 
that  may  be  made.  When  the  State  sees  proper  to  settle  the  matter  I 
am  fully  authorized  to  represent  the  owners.  I  have  made  consider- 
able efforts  to  settle  or  collect  these  bonds  with  the  Legislature  and 
jiublic  officials.  In  these  efforts  I  represented  the  whole  of  these 
bonds,  except  a  few  which  have  been  lost. 

"  In  my  own  right  I  own,  I  think,  about  one-third  of  these  bonds, 
with  the  obligation  to  attend  to  the  settlement  and  litigation  attending 
them,  except  those  that  have  been  transferred,  and  as  a  part  of  the 
consideration  referred  to  is  a  long  list  of  arduous  services  for  many 
years  as  attorney  and  agent,  and  whatever  I  do  for  any  of  these 
parties  is  to  be  justly  compensated.  The  efforts  I  have  made  in  these 
respective  suits  have  been  confined  to  them,  and  any  advantage  to 
other  interests  would  be  incidental,  though  I  have  wished  to  promote 
the  interest  of  all  by  any  success  I  might  attain.  I  am  now  attorney 
or  agent  for  six  or  seven  different  holders  of  these  bonds  UTider  the 
reservation  above  mentioned,  and  only  to  that  extent,  with  the  control 
to  settle  with  the  State,  if  the  State  will  make  proper  terms." 

The  bonds  in  this  ease  were  transferred  to  plaintiffs,  during  the 
pendency  of  the  Sage  suitf  with  the  endorsement,  **  M.  Wells,  per  pro 
B.  J.  Sage,"  said  M.  Wells  being  the  registered  owner,  as  appears 
from  the  Auditor's  certificate  of  registry  on  the  back  of  the  bonds. 

The  following  is  the  power  of  attorney  under  which  this  transfer 
was  made : 
''  Mr.  B.  J.  Sage,  New  Orleans : 

^^Dear  Sir — Y<m  are  hereby  authorized  to  endorse  or  transfer  any  of 

the  bonds  issued  by  Henry  W.  Allen,  late  Governor  of  Louisiana^ 

belonging  to  my  wife,  but  issued  in  my  name  to  my  order,  for  any 

purpose  you  may  deem   proper.     He  can  sign  my  wife's  name,  also, 

when  it  is  required  in  the  management  of  said  bonds. 

"  [Signed]  **  Montfort  Wells, 

**  Jkannete  Wells. 
^* Authorized  by  h^r  said  husband, 

**  Montfort  NVells." 

Plaintiffs  themselves  t-estify  that,  after  the  transfer,  '*  the  bonds 
were  left  in  Sage's  hands  to  be  collected  by  him  as  our  attorney  and 
agent." 

In  the  petition  in   the  first  suit   Mr.  Sage  alleged  "  that  he  holds  as 
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the  assignee  and  agent  of  Mrs.  J.  D.  Wells  and  otber  parties  five 
certain  bonds  of  one  thousand  dollars  each/^  etc. 

The  foregoing  statements,  grouped  together,  plainly  and  conclu- 
sively indicate  that,  at  the  time  when  he  instituted  the  first  suit,  Mr. 
Sage  held  the  bonds  now  presented  by  plaintiffs,  by  the  same  right 
and  in  the  same  capacity  in  which  he  held  the  bonds  then  sued  upon, 
i.  e.,  "as  the  agent  and  assignee  of  Mrs,  J.  D.  Wells  and  other 
parties,"  and  that  when  pendente  lite,  he  transferred  these  bonds  to 
John  I.  Adams  &  Co.,  he  still  retained  possession  of  them  and 
continued  to  represent  the  latter  as  he  had  the  former  owners. 

Mr.  Sage,  thus  representing  the  whole  of  these  bonds  and  being  the 
common  agent  of  all  the  owners  thereof  for  the  express  purfiose  of 
prosecuting  their  claims  against  the  State,  brought  his  first  suit  upon 
five  of  these  bonds  in  the  declared  capacity  of  "  assignee  and  agent  of 
Mrs.  J.  D.  Wells  and  other  parties."  -In  that  petition,  verified  by  his 
unqualified  oath,  Mr.  Sage  alleged  that  the  bonds  were  issued  and 
delivered  in  exchange  for  certain  property'  delivered  to  the  State  gov- 
ernment. 

On  the  trial  the  testimony  of  Montfort  Wells,  the  person  to  whom 
the  bonds  were  issued,  was  taken,  and  he  positively  swore  that  the 
whole  of  these  bonds  were  issued  to  him  in  exchange  for  sugar  which 
had  been  raised  upon  a  plantation  belonging  to  his  wife,  Mrs.  J.  D. 
Wells.  His  statement  was  supported  by  the  testimony  of  E.  W. 
Halsey  and  of  James  C.  Wise,  officers  then  connected  with  the  State 
government. 

Upon  these  pleadings  and  this  evidence,  we  held  that  the  bonds 
were  not  "  issued  in  strict  conformity  to  law,"  as  required  by  the 
express  terms  of  the  supplemental  funding  Act  No.  11  of  1875,  and, 
therefore,  that  they  were  not  fundable.  See  Sage  vs.  Hoard,  37 
Ann.  412. 

In  the  present  suit  the  plaintiffs  omit  the  allegations  which  had 
been  made  in  the  Sage  case  with  reference  to  the  exchange,  and 
content  themselves  with  the  general  allegation  on  that  point  that  the 
bonds  were  "  sold  to  Mrs.  J.  D.  Wells,"  and  were  issued  "  in  strict 
confonnity  to  law." 

The  plea  of  res  adjudicata  was  interposed  by  the  State,  based 'on  the 
record  and  judgment  in  the  Sage  case. 

We  think  it  would  undoubtedly  be  good  against  Mrs.  J.  D.  Wells 
and  B.  J.  Sage,  from  whom  Adams  &  Co.  acquired  the  bonds  now  sued 
on.  The  case  would  be  assimilated  to  that  where  the  holder  of  two 
promissory  notes  given  in  the  same  transaction  had  brought  suit  on 
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one  of  tliem  whicli  had  been  defended  on  tbe  ground  of  fraud  or  otln^r 
vice  in  the  transaction  on  which  both  notes  were  based,  and  it  is  held 
that  a  judgment  on  tiiat  issue  would  be  conclusive  in  a  subsequent 
action  on  the  other  note.  Mr.  Bigelow  lays  down  the  general  rule: 
"  A  point  once  adjudicated  by  a  court  of  competent  jurisdiction  may 
be  relied  on  as  an  estoppel  in  any  subsequent  collateral  suit  in  the 
same  or  any  other  court,  when  either  party,  or  the  privies  of  either 
party,  allege  anything  inconsistent  with  it,  and  this,  too,  whether  the 
subsequent  suit  be  upon  the  same  or  a  different  caune  of  action.^^ 
Bigelow  on  Estoppel,  p.  45  ;  Johnson  vs.  Weld,  8  Ann.  120  ;  Gardner 
vs.  Buckbee,  1st  Cowen  120 ;  Edgell  vs.  Sigerson,  26  Mo.  583;  Hanley 
vs.  Foley,  18  B.  Monroe  519. 

And  it  has  been  pointedly  affirmed  by  the  Supreme  Court  of  the 
United  States,  in  a  very  analagons  case,  where  it  was  held  that  judg- 
ment in  a  suit  upon  certain  municipal  bonds,  part  of  a  larger  issue,  is 
conclusive  on  the  question  of  validity  of  the  issue,  in  a  suit  between 
the  same  partie.<%  on  other  bonds  of  the  same  issue.  Beloit  vs.  Morgan, 
7  Wall  619. 

It  is  a  grave  and  doubtful  question  whether  Adams  &  Co.,  acquiring 
these  bonds  from  the  parties  to  that  suit  pendente  liie,  and  leaving 
them  in  the  hands  of  the  principal  party  thereto,  as  their  agent  and 
attorney,  thus  affecting  them  with  his  full  knowledge  of  the  pendency 
of  the  suit,  have  not  thereby  become  privies  and  subject  to  the  same 
estoppels  which  operate  against  their  authors.  It  is  not  necessary, 
however,  that  we  should  decide  this  point  on  general  principles,  and 
we  do  not  do  so. 

It  is  sufficient  to  consider  it  in  reference  to  the  pecaliar  action  here 
involved,  which  is  brought  under  the  special  provisions  of  the  Funding 
Act  No.  11  of  1875.  That  act  regulates  the  duties  of  the  Board  of 
Liquidation  touching  the  funding  of  bonds  or  warrants  of  the  State, 
the  legality  or  validity  of  which  has  been,  or  may  be,  questioned,  and, 
in  such  case,  it  prohibits  tbe  funding  ^*  until  the  legality  and  validity 
of  each  and  every  issue  of  bonds  and  warrants,  as  aforesaid,  shall  have 
been  finally  passed  upon  and  determined  by  the  Supreme  Court  of  the 
State.''  It  evidently  contemplates  that  the  question,  as  to  each  issue, 
shall  be  determined  in  a  single  suit,  and  provides  that  ^'  all  costs 
incurred  in  any  suits  under  this  act,  to  the  extent  of  one  stiit  carried  to 
a  final  issue,  as  to  each  separate  issue  of  bonds  or  warrants  *  * 
shall  be  borne  by  the  State,'-  etc.  In  order  to  protect  all  rights  which 
may  be  involved  in  such  suit,  it  expressly  provides  that  all  parties 
concerned,  every  tax-payer,  and  any  holder  or  holders  of  bonds  or 
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warrants,  whose  lepjality,  etc.,  Ih  questioned  in  any  snit  or  suits 
bioiighr  under  tl^e  provisions  of  this  act  may  intervene  in  said  suit  or 
suits,  and  tliat  the  cost  of  such  intervention  sliall  abide  tlie  result  of 
the  suiis.*' 

We  have  lield  that,  iuasnjuch  as  a  **  final  decree"  of  this  Court  is 
an  essoniial  prerequisite  to  the  funding,  the  warratt  or  bondholtler 
may  apjieal  to  this  Court  even  when  the  judj^nient  below  has  been  i« 
his  favor.  State  ex  re/.  Meyers  vs.  Board,  iMi  Ann.  126;  Charles  vs. 
Hoard,  37  Ann.  177, 

It  is  clearly  the  equitable  purpose  of  the  law  that  the  rights  of  all 
holders  of  bonds  and  warrants  of  the  same  issue  shall  be  settled  by 
one  decision  made  in  a  case  involving  any  of  such  bonds  or  warrants, 
and  that  all  parties  concerned  should  appear  and  vindicate  their 
rights  in  such  suit.  Whatever  relaxation  might  be  made  in  favor  of  a 
l)ond!iohl(*r,  who  had  failed  to  take  cognizance  of  such  a  suit  thiough 
ignorance  of  its  pendency,  it  would  certainly  be  most  ineqniUible  to 
permit  ])artie»  situated  like  the  present  plaintiffs,  who  were  represent- 
ed as  to  the  bonds  held  by  them  by  the  very  plaintiff'  in  that  suit,  to 
lie  quietly  by  and  take  the  chances  of  the  decision,  which,  if  favora- 
ble, would  have  conclusively  settled  the  status  of  their  bonds,  and 
then,  after  an  adverse  decision,  to  come  in  and  raise  issues  absolutely 
contradictory  of  those  then  presented.  Their  silence  and  failure  to  in- 
tervene, under  the  express  authority  to  that  effect,  granted  by  the  law, 
may  well  be  construed  as  an  acquiescence  in  the  issues  as  made  in  the 
suit,  and  a  submission  to  the  judgment  rendered  thereon. 

Hut  the  plaintiffs  here  go  much  further  than  this.  Not  only  do  they 
claim  exemption  from  any  prejudice,  by  reason  <»f  said  judgment,  but 
they  snek  to  exclude  from  our  view  the  case  which  was  therein  made 
and  the  evidence  on  which  our  decision  rested.  The  State  offered  the 
entire  record  in  the  Sage  case,  including  the  evidence  offered  therein,  to 
which  plaintiffs  objected  on  the  ground  that  it  was  res  inter  alios  acta, 
and  tlu^y  excepted  to  the  ruling  of  the  judge  iidmitting  it.  We  think  the 
ruling  was  manifestly  correct.  No  one  can  read  the  funding  act  of  1875 
without  discovering  its  clear  intention  to  make  the  decision  of  a  single 
suit  as  to  each  issue  of  bonds,  at  least />n'mfl  facie  conclusive  as  to  the 
fundability  vel  non  of  all  tlie  bonds  of  that  series.  We  go  to  the  verge 
of  indulgence  to  holders  of  bonds  not  parties  to  such  a  suit,  if  we 
allow  them  the  privilege  of  rebutting  such  presumption  by  producing 
new  evidence  which,  if  it  had  been  presented  in  (he  former  suit,  would 
have  led  to  a  different  conclusion  j  but,  in  so  doing,  the  new  evidence 
must  be  taken  in  connection   with  the  former,  and  the  whole  must  be 
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weighed  together,  and  ve  miiBt  tlieii  determine  whetlier,  on  such  con- 
BiderntioD,  we  should  reacli  a  different  conclusion. 

Thus,  in  the  Sage  case,  upon  the  evidence  then  introduced,  w^e  held 
that  the  issue  of  bonds,  to  which  those  of  plaintiffs  belonged,  was 
made  as  an  exchange  tor  sugar,  and,  therefore,  not  "in  strict  conform- 
ity to  law/'  Now  plaintiffs  come  and  ask  us  to  decide  the  contrary, 
and  to  hold  that  tho<<e  bonds  were  not  exchanged,  but  were  sold  for 
money  as  directed  by  the  law.  The  least  that  can  be  required  of 
them  is  surely  that  they  should  make  a  stronger  case  in  favor  of  their 
position- than  was  made  in  support  of  the  former^  and,  in  order  to  do 
so,  they  must  present  the  whole  together^  for,  while  they  represent 
bat  four  bonds,  we  are  called  on  to  render  a  decision  binding  on  the 
State  as  regards  184  bonds,  and  overthrowing  a  former  decision  on 
the  same  question. 

Under  this  view,  receiving  and  considering  the  testimony  presented 
in  the  Sage  case,  we  are  left  without  a  shadow^  of  doubt  that  the  alle- 
gations then  made  were  true,  that  the  bonds  were  unquestionably 
exchanged  for  sugar,  and  were  not  sold,  as  directed  in  the  act  under 
which  they  were  issued.  Who  should  have  known  the  fact  so  well  as 
Montfort  Wells,  who  conducted  the  transaction,  and  who  most  circum- 
stantially testifies  that  he  refused  to  sell  the  sugar  for  the  money  then 
current,  and  would  accept  no  settlement  except  in  bonds?  His  testi- 
mony is  supported  by  that  of  the  other  witnesses,  and  is  contradicted 
by  nothing  except  entries  in  the  Auditor's  books  of  the  same  charac- 
ter, though  a  little  more  extensive,  as  those  which  were  presented  and 
discussed  by  us  in  the  Sage  case.  We  are  satisfied  that  these  entries 
are  merely  formal,  made  to  satisfy  the  requirements  of  the  State's 
method  of  book-keeping.  Nothing  could  be  more  improbable  than 
the  theory  that  the  Governor  had  paid  to  Wells  $184,000  in  currency 
for  this  sugar,  with  which  Wells  had  bought  the  bonds.  Nor  is  any 
showing  made  that  the  Governor  had  such  funds  of  the  State  in  hid 
possession,  or  any  authority  of  law  to  so  dispose  of  them. 

In  addition  to  the  foregoing,  we  may  say  that  the  decision  of  this 
Court,  in  the  Pacific  Railroad  case,  30  Ann.  980,  substantially  holds 
that  only  the  issues  of  bonds  and  warrants  enumerated  in  the  Audit- 
or's report  of  1874,  were  embraced  in  the  funding  scheme;  and  the 
evidence  here  shows  that  these  bonds  were  not  included  therein.  We 
doubt  if  they  have  ever  been  included,  as  debts  of  the  State,  in  any 
Auditor's  report  since  the  reconstruction  Constitution  of  1868.  It 
would  require  great  hardihood  for  anyone  to  say  that  it  was  the  in- 
tention of  the  Legislatures,  which  framed  these  funding  laws,  to  em- 
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brace  these  bonds  or  t<>  jvutliorize  tlieir  funding.  We  are  satisfied 
there  was  no  sucli  intention.  Nor  is  this  case,  in  the  sliglitest  degree, 
affecfed  by  ai:y  equities  which  plaintiff  luiglit  chxini  under  the  law 
governing  negotiable  instruments.  That  question  was  fully  settled  in 
Lord  CfciPs  case,  30  Ann.  34,  where,  with  obvious  correctness,  it  was 
held  that  ill  proceedings  to  fund  under  these  laws,  the  Court  was  not 
called  upon  to  determine  all  the  legal  rights  which  transferrees  of 
negotiable  bonds  before  maturity  might  have  against  the  State,  bat 
simply  their  right  to  fund,  under  these  special  laws,  which  right  could 
only  be  asserteil  on  strict  coinpliance  with  the  conditions  imposed  by 
the  laws,  which  conditions  apply  equally  to  all  obligations  by  whom- 
soever and  under  whatsoever  title  they  may  be  held. 

Judgment  affirmed. 


No.  9917. 

SiiccKssiON  OF  Mrs.  Minerva  Sparrow,  On  Oppositiok  to  Pro- 
visional Accounts  op  Administration  and  to  Tableau  ok 
Debts. 


ei2i   73d  John  \V.  Decker,  Guardian,  et  al.  vs.  Christopher  Chaffe,  Jr., 


Administrator. 


i2S     «1  [Consolidated.] 

a  commi;«Hioii  inerchaut  holding  funds  aa  the  proceeds  oi  producta  owned  by  a  deeeaaed 
person,  holds  the  same  in  trust,  and  cannot  lef^ally  pay  them  to  any  other  but  the  duly 
qualified  representative  of  the  succession. 

A  pajmeot  to  any  other  will  not  discharge  him  from  his  legal  responsibility  therafor. 

The  oppoMition  of  one  of  these  heiro  to  an  account  of  administration  is  safficient  to  sabmit 
the  whole  account  to  judicial  test,  although  the  other  two  heirs  may  have  approved  of 
the  same.  In  such  a  case  parties  in  interest,  whose  claims  may  be  rejected,  hare  their 
recourse  against  the  heirs  who  have  recognized  their  claim  iu  due  coarse  of  administra- 
tion. It  is  no  longer  an  open  qnestion  in  oar  jurisprudenoe  that  an  executor  or 
administrator  cannot,  at  the  risk  of  the  succession,  carry  on  planting  operations  and 
contract,  in  so  doing,  debts  so  as  to  bind  the  estate. 

In  Huch  case.<t  the  administrator,  who  has  not  tried  to  lease  the  succession  property,  will  be 
held  liable  for  the  rental  value  of  the  same. 

Errors  of  judgsient,  not  amounting  to  malfeasance,  are  not  sufficient  causes  for  the  removal 
of  rin  administratior,  or  to  authorize  one  of  his  securities  to  withdraw  from  his  bond. 

APPEAL  from  the  Eighth  District  Court,  Parish  of  East  Carroll. 
Delonyj  J. 

Ghas,  8.  Wyly,  F,  F.  Montfiomeri/  and  W,  G,  Wyly  for  Opponents  and 
Appellants. 
J.  W.  Montgomery,  0,  J.  d;  J.  8.  Boatner  and  A  B.  FT,  Chaffe  contra. 

The  opinion  of  the  Court  was  delivered  by 

PociiE,  J.     This  litigation  involves  the  discussion  of  a  first  and  of 
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a  second  provisional  accounts  of  administration,  and  of  a  tablenu  of 
debts,  of  the  succession  of  Mrs.  Minerva  Sparrow,  presented  by  Chris. 
Chaffe,  Jr.,  the  present  administrator  of  said  succession,  and  it  is 
predicated  on  the  following  facts  and  judicial  proceedings : 

At  her  death  in  December,  1879,  Mrs.  Minerva  Sparrow,  who  was 
separate  in  property  by  judgment  from  her  surviving  husband,  Edward 
Sparrow,  left  an  estate  consisting  of  three  cotton  plantations,  of  some 
town  lots,  and  of  movable  effects  attaclied  as  appurtenances  to  the 
plantations,  amounting  altogether,  as  shown  by  the  inventory,  to 
$68,421  25. 

She  died  intestate,  and  left  as  heirs  at  law  two  daughters,  of  age, 
Mrs.  Kate  Foster  and  Mrs.  Fanny  Ashbridge,  and  two  orphan  grand- 
daughters, Mary  and  Kate  Decker,  issue  of  a  predeceased  daughter, 
Anna  Sparrow,  wife  of  John  N.  Decker. 

Having  been  abandoned  by  their  father  shortly  after  their  mother^s 
death  and  soon  after  their  birth,  tlie  orphan  twin  sisters,  Mary  and 
Kate  Decker,  were  taken  in  charge  by  their  grandparents,  Edward 
Sparrow  being  appointed  as  their  tutor  in  August,  1881.  In  July, 
1885,  their  father  appeared  and  qualiiied  as  natural  tutor,  but  he  died 
shortly  thereafter,  and  now  they  are  represented  in  these  proceedings 
by  a  tutor  ad  hoc^  Chas.  S.  Wyly,  Esq. 

In  July,  1880,  seven  months  after  the  death  of  his  wife,  Edward 
Sparrow  was  qualified  as  administrator  of  her  succession,  the  property 
of  which,  however,  had  been  in  his  possession  and  under  his  control 
from  the  time  of  her  death. 

Beginning  under  his  precarious  possession  and  continuing  under  his 
administration,  Edward  Sparrow  cultivated  on  a  large  scale  the  plan- 
tations belonging  to  the  succession,  and  extended  his  operations  to 
other  and  adjoining  lands,  which  he  rented,  as  well  as  to  a  plantation 
store  from  which  he  furnished  supplies  to  the  large  force  of  laborers 
which  he  employed  in  his  planting  enterprise. 

He  died  in  July,  1883,  without  ever  presenting  an  account  of  his 
administration. 

He  was  succeeded  as  administrator  by  Chris.  Chaffe,  Jr.,  a  resident 
of  the  city  of  New  Orleans,  a  member  of  the  commercial  firm  of  John 
Chaffe  &  Sous,  cotton  factors,  with  whom  the  deceased  administrator 
had  carried  on  all  the  financial  operations  of  the  succession,  and  who 
claimed  to  be  creditors  of  the  same  in  a  large  amount,  as  advances  for 
the  cultivation  of  the  succession  plantations,  the  correctness  of  whose 
account  had  been  acknowledged  in  writing  by  Edward  Sparrow  a 
short  time  previous  to  his  death.     The  new  administrator,  who  was 
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qualified  od  the  4th  of  Augaat,  1883,  continued  to  cultivate  the  planta- 
tioDB  precisely  as  his  predecessor  had  done,  including  the  eiuplojiueut 
of  the  firm  of  John  Chaffe  &  Sons  a«  his  commercial  merchants,  but 
he  abandoned  the  plantation  store  which  had  been  kept  by  the 
previous  administrator. 

On  the  24tli  of  April,  188."),  he  presented  his  first  provisional  account 
of  administration,  covering  the  operations  of  the  years  1883  and  1884, 
and  showing  to  the  credit  side  of  the  succession  $54,590  68  and  debits 
amounting  to  $45,265  50,  striking  as  balance  of  assets  in  his  hands 
the  sum  of  $9325  18.  On  the  same  day  he  filed  a  tableau  of  debts 
due  by  the  succession  anioiinting  to  $40,719  73. 

That  statement  included  a  debt  of  $27,466  68  due  to  the  firm  of 
John  Chaffe  &  Sons,  which  had  accrued  during  the  administration  of 
Edward  Sparrow,  and  an  additional  indebtedness  composed  of  certain 
notes  of  over  $4000,  and  others  aggregating  $7051  32  due  by  Mrs. 
Minerva  Sparrow  to  said  firm. 

The  account  and  the  tableau  were  both  opposed  by  Mrs.  Fanny 
Ash  bridge,  one  of  the  heirs  of  age.  Before  the  trial  of  the  opposition 
the  administrator  presented  a  second  provisional  account,  which  was 
filed  in  April,  1886,  in  which  he  covered  portions  of  the  years  18S4 
and  of  1885,  and  in  which  he  was  made  a  creditor  of  the  succession  in 
the  sum  of  $1682  49,  exclusive  of  his  commission  as  administrator. 

That  account  was  likewise  opposed  by  Mrs.  Ashbridge,  who  wa^ 
joined  by  John  X.  Decker,  guardian  and  natural  tutor,  and  subse- 
quently by  Chas.  S.  Wyly,  the  tutor  ad  Iwc  of  the  minors,  Mary  and 
Kate  Decker. 

Engrafted  on  these  oppositions  is  an  action  brought  by  them  in 
July,  1885,  for  the  destitution  of  Chris.  ChaflTe  as  administrator,  on 
the  ground  of  various  acts  of  alleged  malfeasance.  This  suit  was 
consolidated  with  the  main  action  involving  the  various  accounts  of 
administration.  While  the  record  shows  that  all  the  items  of  both 
accounts  and  of  the  tableau  of  debts  were  opposed,  it  appears  there- 
from that  the  main  ground  of  attack  is  the  alleged  want  of  legal 
authority  of  either  of  the  two  administrators  to  have  undertaken  large 
agricultural  ventures  with  the  plantations  belonging  to,  and  at  the 
risk  and  expense  of,  the  succession.  Alleging  that  the  cotton  crop  of 
1879,  left  by  Mrs.  Minerva  Sparrow,  and  shipped  to,  and  sold  by,  John 
ChafTe  &  Sons,  was  more  than  sufficient  to  extinguish  the  debt  which 
she  owed  to  that  tiim,  and  that,  therefore,  the  succession  owed  no 
debts,  opponents  seek  to  hold  the  administrator,  Chaffe,  judicially 
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responsible  for  the  rental  value   of  the  plantations  belonging  t(»  the 
succession . 

Under  an  order  rendered  by  the  court  on  an  ezce|>tion  of  accountant, 
opponents,  under  protest,  elected  to  claim  the  rents  of  the  planta- 
tions, instead  of  discussing  the  accounts  of  the  expenses  of  raising, 
and  of  the  proceeds  of,  the  croi)8.  The  district  judge  maintained 
both  accounts  and  the  tableau  of  debts,  with  some  slight  amendments. 
He  dismissed  the  demand  for  the  removal  of  the  administrator,  us 
well  as  the  rule  to  compel  him  to  furnish  a  new  bond,  but  he  enforced 
the  demand  of  Mrs.  Ashbridge  to  be  discharged  as  one  of  the  sureties 
on  the  administrator's  bond.  From  that  judgment  the  opponents  and 
the  accountant  have  both  appealed. 

I. 

From  balance  sheets  rendered  by  the  firm  of  John  ChaO'e  &  Sons,  in 
February,  1880,  it  appears  that  on  account  of  cotton  sold  by  them  on 
account  of  Mrs.  Sparrow,  she  had  a  balance  to  her  credit  in  their 
hands  amounting  to  $11,451  61,  and  that  they  held  her  notes  aggre- 
gating $11,051  t32.  Instead  of  compensating  their  claim  against  the 
succession  by  the  proceeds  of  the  cotton  received  for  its  account,  they 
erroneously  attempted  to  charge  against  the  succession  and  to  the 
proceeds  of  its  cotton  a  debt  due  to  them  by  A.  M.  Ashbridge,  the 
husband  of  one  of  the  heirs,  and  also  a  personal  debt  which  Edward 
Sparrow  owed  to  them. 

As  the  6uccession  was  theu  uu  re  presented,  and  as  neither  of  the 
debts  could,  under  any  circumstances,  be  charged  to  Mrs.  SpaiTow, 
the  settlement  was  entirely  unauthorized,  and  was  absolutely  null. 

The  authority  set  up  by  John  Chaffe  &  Sons,  as  coming  from  Ed. 
Sparrow,  is  of  no  avail.  He  was  not  yet  the  administrator,  and  he 
was  powerless  to  legally  bind  the  succession. 

In  law  John  Chaffe  &  Sons  must  be  held  to  have  never  parted  with 
that  fund,  and  in  law  it  must  be  attributed  to  the  indebtedness  of 
Mrs.  Sparrow  to  the  firm. 

Either  their  notes  have  been  compensated  by  the  proceeds,  or  the 
fund  is  yet  in  thei''  hands.  The  most  equitable  horn  of  the  dilemma 
towards  them  is  to  compensate  the  one  by  the  other,  aud  thus  avoid  a 
discussion  of  the  plea  of  prescription  which  opponents  had  set  up 
against  these  notes  due  by  Mrs.  Sparrow.  The  amount  of  these  notes 
must,  therefore,  be  stricken  out  of  the  tableau  of  debts  due  by  the 
succession,  as  contended  for  by  opponents,  by  which  operation  a  debit 
of  $400  29  will  stand  against  John  Chaffe  &,  Sons  as  the  difference 
between  the  proceeds  of  the  Huccession  cotton  aud  the  amount  of  the 
notes  due  by  Mrs.  Sparrow. 
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II. 

As  all  the  otiier  items  contained  in  the  tableau  of  debts  originate 
from  the  planting  operations  of  both  of  the  administrators  indisi^rimi- 
uatelj,  their  validity  turns  upon  the  right  of  either  or  both  of  the 
said  administrators  to  cultivate  the  plantations  for  tlie  benetit,  and  at 
the  expense,  of  the  succession,  and  that  discussion  presents  the  crucial 
question  in  the  case. 

But  an  incidental  question,  which  affords  the  most  harr<assing  com- 
plication in  the  whole  controversy,  must  first  be  disposed  of,  and  that 
is  the  authority  which  the  administrator  holds  up  from  the  two  heirs 
of  age,  conferring  to  him  the  right  to  cultivate  the  plantations.  Tlie 
record  contains  two  instruments  executed  by  Mrs.  Foster  and  Mrs. 
Ashbridge,  who  therein  recognize  the  indebtedness  of  the  succession 
of  Chaffe  &  Sons,  resulting  from  their  father's  planting  operations  as 
administrator  of  their  mother's  succession,  and  other  evidence  added 
thereto  might  justify  the  conclusion  that  these  two  heirs  had  concurred 
in  their  father's  plan  for  a  large  agricultural  enterprise.  But  they 
were  not  the  only  heirs  of  the  succession,  and  surely  their  consent 
cannot  be  invoked  as  binding  the  whole  succession.  Without  discuss- 
ing now  the  ultimate  legal  consequences  which  may  result  to  them 
from  the  acts  in  question,  it  is  both  rational  and  legal  to  hold  that,  ns 
the  minor  heirs  could  not  be  bound  otherwise  than  by  operation  of 
judicial  proceedings  regularly  carried  on  in  their  behalf,  the  consent 
of  the  heirs  of  age  cannot  bind  the  succession  as  a  legal  entity. 

It  is  elementary  in  our  practice  that  all  parties  who  are  cited  to 
show  cause  why  an  account  of  administration  should  not  be  approved 
and  homologated,  are  defendants,  and  that  an  opposition  is  an  answer. 
Succ36sion  of  Romero,  28  Ann.  607.  It  follows,  therefore,  that  the 
pleadingA  of  one  party  in  interest  cannot  be  binding  on  another. 

In  this  case  the  minor  heirs,  through  their  tutor  adhoc,  h\\\y  author- 
ized to  represent  them,  have  filed  an  answer  which  contests  the  legality 
of  the  debts  charged  to  the  succession,  and  their  right  of  urging  that 
defense  cannot  be  impaired  by  the  petition  of  inlervention  of  Mrs. 
Foster,  who  alleges  the  regularity  of  all  the  proceedings  which  are 
assailed  by  her  co-heirs.  No  more  can  their  position  be  affected  by 
any  acts  or  contracts  of  either  or  of  both  of  the  heirs  of  age,  by  which 
they  might  eventually  be  held  liable  for  their  virile  or  respective 
shares  in  the  debts  which  are  resisted  in  thest*  oppositions.  The 
question  which  their  pleadings  present  is  one  of  law  and  of  right 
which  reaches  the  whole  succession,  and  it  cannot  be  divided  or 
parceled  into  fragments  for  the  purpose  of  discussion. 
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We  sliall,  therefore,  treat  tke  qaeBtioD  aa  affecting  the  aucceRsion  nn 
au  entirety,  irrespective  of  the  special  attitude  of  any  particalnr  heir 
in  the  premises. 

After  nr|i(niDg  that  there  was  no  necessity  for  the  sale  of  nuy  of  the 
inimovrtbh*  property  of  the  succession,  ander  the  provisions  of  Arti- 
cles 1163,  1164  anil  1165  of  the  Civil  Code,  counsel  for  the  accountant 
contend  that  it  then  became  the  bounden  duty  of  the  administrator  to 
cultivate  tlie  plantations,  and  that,  therefore,  the  heirs  are  bound  for 
the  debt8  which  he  may  have  contracted  in  furtherance  of  that  duty. 

His  main  reliance  is  on  Article  1168  of  the  Code,  which  reads  as 
follows : 

•*  If  it  is  not  necessary  to  sell  the  property  engaged  in  agriculture, 
belonging  to  the  succession,  in  order  to  pay  the  debts,  it  must  be 
preserved  and  administered  by  the  curator  for  the  account  of  the 
absent  heirs  for  one  year  after  his  appointment." 

But  nothing  in  the  record  even  suggests  the  slightest  pretence  that 
the  cultivation  of  these  plantations  was  undertaken  under  the  authority 
of  that  article. 

It  is  in  full'proof  throughout  the  record  that  the  object  of  Edward 
Sparrow  was  far  from  the  idea  of  preserving  and  administering  the 
property  on  account  of  the  heirs  and  for  a  limited  time.  It  appears, 
on  the  contrary,  that  his  was  a  deep-laid  programme  and  a  foregone 
conclusion  to  undertake  an  extensive  and  risky  planting  venture,  as 
though  he  was  the  owner  of  the  entire  estate,  and  for  an  unlimited 
time.  Hence,  he  undertook  the  crops  of  1880,  1881,  1882  and  1883, 
and  undismayed  by  the  losses  which  he  encountered,  he  persevered  in 
his  honest  intention  to  work  the  estate  out  of  debt,  'or  the  benefit  of 
his  children  and  grandchildren,  up  to  the  very  moment  of  his  death. 
And  such  was  his  solicitude  that  his  plan  should  not  be  defeated  even 
by  death,  that  in  anticipation  of  an  approaching  end  of  his  long  life, 
he  took  great  pains  to  select  the  present  administrator  as  his  successor, 
and  to  specially  charge  him  with  the  execution  of  his  programme.  He 
seemed,  indeed,  to  have  entirely  lost  sight  of  his  connection  with  the 
property  as  an  administrator.  His  convictions  on  the  subject  are  thus 
described  by  counsel  for  the  accountant  herein  :  ^'  It  must  be  borne  in 
mine  that  Gen.  Sparrow  had  himself,  by  talent  and  industry,  made  all 
this  property,  and,  morally,  was  the  owner  of  it." 

It  was  that  same  misconception  of  the  true  conditions  of  things 
which  has  superinduced  all  the  errors  which  have  continued  to  swell 
the  great  complications  which  beset  us  on  all  Hides  in  this  controversy. 
It  was  manifestly  the  same  misconception  which  subsequently  shaped 
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the  course  of  the  present  adinini.strator,  and,  therefore,  llie  reionl 
nhowB  him  honestly,  faithfully,  but  erroneously,  following  the  foot- 
steps of  his  predecessor  in  the  administration  of  this  large  estate. 

Far  from  making  any  eflfort  to  lease  the  jilantations  of  the  succes- 
sion, Gen.  Sparrow  actually  rented  adjoining  lauds  to  which  he 
extended  his  hazardous  agricultural  euterprise,  and  no  effort  was  ever 
made  by  either  of  the  administrators  to  lea>e  any  one  of  the  planta- 
tions. The  only  letting  which  was  done  or  e/en  tried  was  to  laborei-s, 
known  in  the  cotton 'regions  as  '^tenants/'  who  pay  their  rent  in 
cotton  or  lint,  and  who  are  supplied  for  all  their  needs  by  the  planter 
himself,  and  in  this  case  by  the  administrator,  b^-  and  through  the 
plantation  store  hereinabove  referred  to.  During  Chaffe's  administra- 
tion the  store  has  been  kept  and  run  by  his  overseer  or  manager  on 
his  own  account.  The  current  of  authority  in  our  jurisprudence  is  to 
the  effect  that  executors  and  other  succession  represeutaiives'*  cannot 
at  the  risk  of  the  succession  carry  on  plantation  operations,  and  con- 
tract, in  so  doing,  debts,  so  as  to  bind  the  estate." 

The  rule  is  not  absolutely  inflexible  to  the  extent  of  annulling;  <jr 
defeating  a  debt  incuried  by  an  administrator  in  meeting  the  expeiises 
necessary  to  save  and  harvest  a  crop  already  begun,  or  hanging  by  the 
root  at  the  date  of  his  appointment.  But  it  is  manifestly  sutBcieiit  in 
scope  to  amply  cover  (he  case  now  under  discussion.  Miltenbergcr 
vs.  Elam,  II  Ann.  t>68;  Succession  of  D6cuir,  22  Ann.  372;  Miltenber- 
ger  vs.  Taylor,  23  Ann.  189 ;  Carroll  et  uL  vs.  Davidson,  28  Ann.  428  : 
Forsbeim  vs.  Holt,  32  Ann.  133. 

In  the  case  of  Carroll  et  aL  vs.  Davidson,  just  quoted,  the  Ct/un 
described  the  very  effect  which  would,  in  this  case,  eventually  peal 
the  fate  of  the  heirs  of  Mrs.  Sparrow,  if  the  administrator  wero 
allowed  to  go  unbridled  in  the  planting  venture,  so  inauspicionsly 
inaugurated  by  Gen.  Sparrow,  when  it  said  :  **  To  permit  an  adminis- 
trator, indefinitely,  to  carry  on  the  plantation  business  and  annually 
increase  the  indebtedness  of  the  estate,  would  give  him  the  power  to 
ruin  the  estate  irretrievably." 

That  utterance  is  characterized  by  counsel  for  Chaffe  &  Sons  as 
eiToneous  and  inconsistent  with  previous,  as  well  as  with  subsequent, 
iTilings  of  this  Court  on  the  same  subject.  But  our  researches  in  this 
case,  which  have  been  long,  tedious  and  thorough,  have  led  us  to  the 
same  C/Onclusions  as  ars  therein  announced. 

The  same  rule  was  clearly  recognized  and  firmly  applied  by  our 
immediate  predecessors,  the  successors  of  the  bench  which  rendered 
the  decision  so  earnestly  assailed  by  counsel. 
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In.  the  case  of  Forsheiin  vs.  Holt,  32  Ann.  133,  the  Court  used  t}i«» 
following  language:  "Now,  we  take  it  that  it  is  no  longer  an  open 
question  that  an  executor  cannot,  at  the  risk  of  the  succession,  carry 
on  planting  operations  and  contract  in  so  doing  debts,  so  as  to  bind  the 
estate;  at  all  events,  certainly  not  without  previous  authcnity  ob- 
tained.^' And  tile  opinion  then  proceeds  to  demonstrate  that  tiie  ques- 
tion is  noi  touched  by  two  cases  on  which  counsel  for  arcountant 
herein  i)laee  great  reliance.  Succession  of  Wederstrandt,  19  Ann,  494  : 
Suecessioii  of  Brown,  27  Aun.  331. 

The  case  in  hand  is  a  fair  illustration  of  the  wisdom  of  the  rule.  A 
succession  without  debts  was  run  into  debt  exceeding  $35,000  by  means 
of  planting  operations  which  lasted  three  years  and  a  half. 

The  recent  opinion  of  this  Court  in  the  case  of  the  Succession  of 
Myrick,  38  Ann.  611,  is  in  vain  invoked  by  counsel  for  accouutiiut  in 
support  of  their  contention.  The  issue  in  that  case  involved  the  light 
of  the  heirs  to  claim  of  the  administrator  the  value  of  working  animals 
on  the  gronnii  that  he  should  have  sold  them  and  not  have  allowed  them 
to  die  away  on  the  plantation,  and  to  enforce  the  liability  of  the  ad- 
ministrator for  five  years'  rent  of  the  place. 

The  court  exonerated  the  administrator  from  both  claims,  on  the 
ground  that  he  could  not  have  sold  the  working  animals  separately* 
from  the  plantation  to  which  they  were  attached  ;  and  on  the  addi- 
tional ground  that,  having  tried  without  success  to  lease  the  plantation, 
the  administrator  was  legally  justified  to  cultivate  it  so  as  to  save  it 
from  waste.  It  must  also  be  noted  that  the  administrator  in  that  case 
did  not  seek  to  bind  the  succession  for  debts  incurred  in  his  planting 
operations. 

Our  conclusion  is,  therefore,  that  the  accountant  was  not  authorized 
to  carry  on  planting  operations  on  the  account,  and  at  the  expense  of 
the  succession,  and  that  we  have,  therefore,  no  concern  with  his  ac- 
counts covering  his  operations  in  that  line. 

And  we  hold  further  that,  having  made  no  effort  to  lease  the  planta- 
tions under  his  administration,  he  is  liable  for  the  rental  value  of  the 
same  during  the  time  that  he  cultivated  them  for  his  own  account 
under  the  law.  We  note  in  this  connection  the  contention  of  counsel 
that  '^  there  is  no  law  authorizing  or  recognizing  the  property  of  a  sue 
cession  to  be  leased,"  and  that  they  support  their  position  by  referring 
to  two  decisions  of  this  Court.  The  first  is  the  case  in  35  Ann.  858, 
.Succession  of  Richmond;  but  the  authority  of  that  case  doubly  con- 
flicts with  their  argument.  In  the  first  place  the  opinion  directly 
recognizes  the  authority  of  the  administrator  to  lease  succession  prop- 
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erty ;  and  in  the  secoud  plac«  the  court  said,  in  answer  to  a  chiiiu,  that 
the  property  should  have  been  leased  at  public  auction  :  "  We  know 
of  no  law  and  we  have  been  referred  to  none,  which  compels  the  ad- 
ministrator of  a  succession  to  lease  property  at  aucimu'^^    (Italics  our*.) 

The  second  is  the  case  of  the  Succession  of  Myrick,  38  Ann.  611  — 
but  the  following  quotation  from  it  is  a  sufficient  answer  to  counsel's 
contention  :  *^  It  was  his  duty  to  hav4i  lensed  the  plantation  if  he  could, 
but  we  are  satisfied  from  the  testimony  of  the  administrator  and  of 
Ed.  Myrick)  the  tutor  of  the  opposing  heirs,  that  this  was  impossible.*' 

As  to  the  value  of  the  rental  of  the  three  plantations  we  tind  the  tes- 
timony very  conflicting.  But  in  consideration  of  the  depreciated  value 
of  that  kind  of  property  and  of  the  low  prices  which  cotton  commaudii 
(m  the  market,  we  have  adopted  a  low  estimate  and  we  conclude  to  fix 
the  reat  of  the  three  plantations  together  at  the  sum  of  four  thousnnd 
dollars  per  annum  subject  to  deduction  for  taxes  levied  thereon,  and 
to  the  administrator's  commissions  on  the  rental. 

As  to  the  demand  for  the  destitution  of  the  administrator,  we  find  no 
evidence  to  justify  that  measure.  It  was  the  finn  of  John  Chaffe  & 
Sons  and  not  the  administrator  personally  who  asked  a  respite  fn»in 
creditors. 

And  we  are  satisfied  that  the  faults  committed  by  the  administrator 
do  not  amount  to  malfeasance,  but  at  most  to  errors  and  honest  errors 
of  judgment.  '^  Tt  is  well  settled  that  the  enforcement  of  the  pennlties 
provided  for  this  and  similar  defaults  of  executors  and  administrators, 
is  a  matter  within  the  sound  discretion  of  the  court."  Congregation  of 
St.  Mary  vs.  Farrelly  et  al.,  34  Ann.  533;  Dickson  vs.  Dickson,  23 
Ann.  583. 

Nor  is  there  such  mismanagement  in  the  conduct  of  this  adminis- 
trator as  would  justify  the  withdrawal  of  any  of  his  sureties  under  the 
provisions  of  Sections  3737  and  3738  of  the  Revised  Statutes. 

In  conclusion  we  note  the  apparently  meritorious  contention  of  John 
Chaffe  &  Sons,  in  urging  the  legal  liability  of  the  two  heirs  of  age  for 
their  respective  shares  of  the  indebtedness  acknowledged  to  be  due  to 
that  firm  by  the  present  administrator,  in  reimbursement  of  their  ad- 
vances of  money  and  supplies  used  in  the  cultivation  of  the  planta- 
tions by  Edward  Sparrow,  the  previous  administrator. 

That  liability  is  alleged  to  grow  out  of  the  written  consent  of  these 
two  heirs  to  the  planting  operations  of  their  father,  under  which  they 
are  estopped  from  repudiating  the  consequences  of  the  acts  w-hich  they 
(authorized  and  sanctioned. 

On  inspection,  these  documents  which  were  executed  in  November, 
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1882,  some  time  after  tlie  written  acknowledgment  by  Edward  Sparrow 
of  the  correctness  of  the  firm's  account,  have  the  legal  effect  of  a  rati- 
fication of  the  father's  administration  and  of  his  management  of  the 
plantations  belonging  to  the  succession. 

The  instruments  signed  respectively  by  Mrs.  Foster  and  by  Mrs. 
Ashbridge  contain  the  following  very  significant  declaration  :  **  That 
the  said  estate  is  indebted  to  tlie  commercial  firm  of  John  Chaffe  & 
Sons  for  supplies  furnished  and  advances  made  by  them  to  enable  the 
administrator  to  carry  on  the  plantations.  Now,  therefore,  we,  the 
said  heirs,  declare  that  we  hold  our  respective  shares  in  the  said  estate 
liable  for  all  ju^^t  demands  of  the  said  J<ihn  Chaffe  &  Sons  incurred  as 
stated,  and  for  such  supplies  or  advances  as  may  be  made  hereafter  to 
enable  the  administrator  to  cultivate  and  make  crops  on  said  planta- 
tions."   •     •     * 

It  requires  no  argument  to  show  that  such  an  agreement  contains 
both  a  ratification  of  the  previous  acts  and  an  authorization  in  the  way 
of  the  management  of  tlie  succession  plantations,  for  cultivation  of  the 
same  in  the  future.  It  cannot  therefore  be  denied  that  such  a  declara- 
tion must  have  created  the  legal  obligation  on  these  two  heirs,  to  re- 
spond to  the  indebtedness  thus  incurred  under  their  own  authorization, 
in  so  far  as  their  respective  shares  of  the  estate  are  concerned. 

That  obligation  is  not  resisted  by  Mrs.  Foster,  who  judicially  recog- 
nizes it  to  its  fullest  extent,  by  means  of  a  petition  of  intervention 
filed  herein  as  above  stated. 

But  it  is  strenuously  repudiated  by  her  co-heir  Mrs.  Ashbridge,  who 
contends  in  substance  that  she  was  not  informed  of  the  condition  of 
affairs  at  or  previous  to  the  time  at  which  her  signature  was  obtained, 
and  that  she  signed  the  instruments,  while  she  was  sick  in  bed,  with- 
out reading  or  taking  cognizance  of  tlie  same. 

The  tenor  of  her  declaration  shows  that  the  intention  was  to  give 
general  and  full  power  to  the  administrator  to  carry  on  planting  oper- 
ations at  the  expense  of  her  share  or  interest  in  the  estate,  and  it  fol- 
lows that  the  amount  of  indebtedness  thus  existing  or  already  incurred, 
was  not  a  condition  precedent  of  her  signature,  but  that  it  was  a  mat- 
ter of  merely  secondary  consideration.  No  more  can  she  escape  liabil- 
ity;: through  her  alleged  ignorance  of  the  contents  and  purport  of  the 
instrument  before  signing  it.  She  states  herself  that  it  was  sent  by 
mail  by  her  brother-in-law.  Major  Foster,  at  the  request  of  her  father, 
to  her  husband  who  presented  it  to  her  for  her  signature.  She  does 
not  set  up  the  slightest  pretense,  or  even  intimate  that  any  attempt  or 
effort  was  made  to  deceive  or  to  misguide  her  in  the  premises.    **  If 
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she  failed  to  read  it,  it  was  her  own  fault  and  plaintiffs  (John  Chaffe  Sl 
Sons)  cannot  be  affected  by  any  error  resulting  from  her  own  gross 
negligence.''  Allen,  West  &  Bush  vs.  Whetstone  et  al.,  85  Ann.  850. 
See  also  Allison  &  Co.  vs.  Watson,  36  Ann.  620. 

Her  subsequent  conduct  in  receiving  a  monthly  allowance  of  one 
hundred  dollars  from  the  present  administrator  out  of  the  revenues  of 
the  crops  made  on  the  plantations;  and  her  judicial  demand  for  such 
an  allowance  after  it  had  ceased,  as  a  result  of  her  attitudt-  in  this 
litigation,  are  circumstances  which  speak  louder  than  words  in  explan- 
ation of  her  understanding  of  matters,  and  of  her  intention  when  she 
executed  the  agreement  in  question.  It  appears  from  the  record  that 
since  his  appointment  the  present  administrator  has  also  furnished 
the  means  necessary  for  the  maintenance  and  for  the  schooling  of  the 
minors,  Mary  and  Kate  Decker,  and  that,  as  they  were  without  a 
tutor  from  August,  1883,  to  the  latter  part  of  1885,  tlie  funds  were 
intrusted  to  Mrs.  Foster,  who  had  kindly  taken  charge  of  the  two 
minors.  All  tliese  proceedings  were  irregular  and  were  carried  on 
outside  of  the  law,  but  they  were  manifestly  prompted  by  laudable 
feelings  and: considerations  of  fairness  and  of  humanity,  for  which  the 
administrator  should  not  be  made  to  suffer  if  by  any  legal  means  he 
can  obtain  reimbursement. 

We,  therefore,  deem  it  our  duty  to  reserve  the  rights  of  John  Chaffe 
&  Sons  and  of  the  present  administrator  to  enforce  their  respective 
claims  against  the  two  heirs  of  age,  on  account  of  the  latter's  liability 
for  expenses  incurred  in  the  cultivation  of  the  plantations  of  the 
succession,  by  proper  proceedings  in  due  course  of  administration,  and 
we  also  reserve  the  rights  of  the  administrator  to  demand  reimburse- 
ment of  all  sums  advanced  by  him  to  the  two  heirs  aforesaid,  as  well 
as  for  similar  advances  made  to  the  minors,  Mary  and  Kate  Decker. 
As  we  took  occasion  to  state  in  the  early  portion  of  this  opinion,  our 
investigation  of  the  issues  presented  in  this  case  has  been  addressed 
to  the  rights  and  obligations  of  the  succession  as  a  legal  entity; 
hence,  our  decree  herein  is  intended  and  binding  in  that  sense  only, 
and  not  as  finally  adjusting  the  adverse  rights  and  obligations  of 
creditors  and  heirs  inter  aese  as  growing  out  of  their  respectire  per- 
sonal actions  and  contracts. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  proceeding  to 
render  such  a  judgment  as  should  have  been  rendered  below :  it  is 
ordered,  adjudged  and  decreed  that  the  two  provisional  accounts  of 
administration  herein  rendered  and  filed  by  Chiis.  Chaffe,  Jr.,  admin- 
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istrator,  and  the  tableau  of  debts  charged  against  said  guccesaioo, 
also  presented  by  said  administrator,  be  and  the  same  are  hereby, 
each  and  all,  annulled,  cancelled  and  rejected,  under  and  subject  to 
the  rights  hereinabove  reserved  in  favor  of  said  administrator  and  of 
the  firm  of  John  Chaffe  dc  8on8  touching  their  claims  against  the  two 
heirs  of  age  for  moneys  advanced  and  for  expenses  of  cultivating  the 
succession  plantations  and  in  favor  of  the  administrator  for  moneys 
advanced  for  the  maintenance  of  the  minor  heirs,  Mary  and  Kate 
Decker.  It  is  further  ordered  that  Chris,  Chaffe,  Jr.,  administrator, 
be  required  to  present  forthwith  a  provisional  account  of  administra- 
tion and  a  tableau  of  debts  which  may  be  due  by  said  succession, 
from  which  he  shall  exclude,  as  debts  due  by  said  succession,  all 
expenses  incurred  in  the  cultivation  of  succession  plantations,  either 
by  himself  or  by  Edward  Sparrow,  former  administrator  of  said  suc- 
cession, and  all  items  of  indebtedness  due  to  John  Chaffe  &  Sons, 
either  by  A.  M.  Ashbridge  or  by  Edward  Sparrow,  personally. 

It  is  further  ordered  that,  in  his  account,  the  administrator  shall 
enter  the  claim  of  J.  M.  Kennedy  for  the  sum  of  forty-eight  dollars, 
as  a  privileged  debt;  that  he  shall  charge  himself  with  rent  for  the 
three  plantations  and  their  appurtenances,  belonging  to  said  succes- 
sion, during  the  whole  time  that  he  cultivated  them,  at  the  rate  of 
four  thousand  dollars  per  annum  for  the  whole,  subject  to  deduction 
of  taxes  and  administrator's  commissions. 

It  is  further  ordered  that  the  demand  for  the  destitution  of  said 
Chris.  Chaffe,  Jr.,  as  administrator  aforesaid,  the  demand  to  compel 
him  to  furnish  a  new  bond,  and  the  demand  of  Mrs.  Fanny  Ashbridge 
for  her  withdrawal  from  his  bond  as  administrator,  be  and  the  same 
are  hereby  rejected  and  dismissed,  and  that  all  costs  in  both  courts  be 
taxed  against  the  succession. 


No.  9838. 

89    707 

New  Obleans  and  Gulp  Railroad  Compaktvs.  Michael  Fravk.      51  io82 

89    707 
Where  tbe  ohuter  of  a  railroad  company  requires  that  the  stock  shall  be  paid  for  in  cash,      dllO    18 

and  that  no  certificate  shall  issue  nntil  such  payment  is  made,  it  is  a  sofficient  compli- 
ance with  the  statute  prescribing  that  the  chatter  of  such  companies  must  set  forth  "  the 
time  when,  and  the  manner  in  which  "  the  stock  shall  be  paid  for. 
In  an  expropriation  proceeding  for  a  right  of  way  the  verdict  of  a  jury  of  the  Tioiiiage, 
composed  of  land-owners,  and  presumed  to  be  familiar  with  the  value  of  the  land 
sought  to  bo  expropriated,  will  not  be  disturbed  by  this  Court,  unless  it  is  found  to  be 
inoonsistent  with  the  proof  in  the  record,  or  entirely  unsupported  by  evidence. 
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APPEAL  from  the  Twenty -fourth  District  Court,  Parish  of  Plaque- 
mines.   LivaudaiSf  J. 

B.   Howard    McCaleb    and    White    d    Saunders    for    Plaintiff    and 
Appellee: 

1 .  The  ezlstenoe  of  a  corporation  or  its  right  to  exercifte  corporate  powers,  can  oul j  be 
qaestloned  by  the  State  in  a  direct  action.  Rev.  State.,  sec.  2593;  5  Ann  179;  18  Ann. 
677 ;  24  How.  278 ;  Field  on  Corporations,  sec.  493. 

3.  The  general  laws^f  the  State  enter  into  and  form  a  part  of  the  charter.  A.bbott>  Dig. 
of  Corporations,  vol.  1,  p.  445,  No.  0. 

3 .  When  no  term  for  the  performance  of  an  obligation  is  fixed  it  may  be  exccnted  immedi- 
ately.   Rev.  C.C. 2050. 

4.  The  Jary  of  freeholders  in  expropriation  cases  are  regarded  as  experts.  13  Ann.  503. 
They  may  relj'  on  their  own  opinions.    Mill's  Eminent  Domain,  sec.  S4d.    3  Yerg.  -1*23. 

5.  In  an  appeal  from  a  judgment  founded  on  a  verdict  of  a  Jury,  failure  to  moke  applica- 
tion for  a  new  trial  is  good  reason  for  affirming  the  judgment.  15  L.  45G ;  10  Ann.  01: 
17  Ann.  78. 

6.  Damages  may  bo  compensated  by  benefits  and  advantages  to  be  derived  from  the  con- 
struction of  the  railwaj'.  N.  O.  Pacific  K.  R.  vs.  Murrell,  34  Ann.  530;  N.  O.  Pacido 
R.  R.  vs.  Gay,  31  Ann.  430;  Y.  S.  &  T.  R.  R.  vs.  Calderwood,  15  Ann.  481 :  Opeloaiwa 
R.  R.  Ta.  Lagardc,  10  Ann.  150. 

James  Wilkinson  and  IL  (7.  Cage  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  From  a  judgment  grnntiug  the  right  of  way  to  the 
plain tiH'  company  through  defendaut's  pliintation,  and  awarding  S200 
for  the  value  of  the  same,  the  defendant  lias  appealed. 

There  was  an  exception  filed  to  the  proceeding  to  the  effect : 

"  That  the  charter  of  the  compj^ny  docs  not  comply  w  ith  the  law, 
as  it  does  not  set  forth  'the  time  when  and  the  maunor  in  which  the 
stock  shall  be  paid  for.' " 

The  charter  is  before  us,  and  it  does  require  that  the  stock  shall  be 
paid  for  in  cash,  and  that  no  certificate  of  stock  shall  issuo  until  tlil;» 
payment  is  made. 

In  our  view,  this  is  strict  compliance  witli  the  statutory  leqaire- 
ments.  B.iind'O.  Telegraph  Co.  vs.  Morgan's  L.  and  T.  K.  U.  Co., '37 
Ann.  883. 

The  exception  was  properly  overruled. 

In  expropriation  proceedings  we  place  great  reliance  upon  the 
ve)rdict  of  the  jury.  Being  taken  from  the  vicinage,  and  land-owners 
tlieraselves,  and  presumed  to  be  thoroughly  acquainted  with  the 
character  of  the  land  and  its  value,  a  court  should  not  disturb  the 
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estimate  of  value  tixml  by  the  verdict,  iinleds  it  in  fDimd  incoDsist^Dt 
with  or  entirely  uiiRupportetl  by  the  evidence. 

We  hnve  examined  the  record  carefully  and  find  the  usual  coDflict 
that  ehanicterizcs  cases  of  this  kind,  but  this  review  satisfies  us  that 
the  verdict  Wiis  justified  by  the  proof. 

Judgment  aifirDied. 


No.  10006 

Canal  &  Claiborne  Street  Railroad  Company  vs.  Citt  of  New 

Orleans  et  al. 

Tba  original  grantee  from  tlio  cty  of  Now  Orloiiia  of  a  franobiao  or  prlTilege  of  a  right  of 
way  over  certain  ntreets  for  lailroacU,  fur  a  term  of  twenty  jears,  cannot-,  after  the  ex 
piration  of  said  term,  enjoin  the  city  from  adreillaiiig  and  selling  the  same franchiso,  on 
the  ground  that  the  city  hnn  fiiUd  to  comply  with  it4  alleged  contract  obligation  to  take 
and  pay  for  its  "  mih-oadi*,  roUiug-atock,  equipments  and  ilxtnreB. " 

Sncb  failure,  even  if  the  obligation  existed,  could  not  operate  to  prolong  the  franchise,  or  to 
restrain  the  city  in  the  exenuse  of  its  sovereign  aothority  over  its  streets  for  the  benelLt 
of  the  people  to  whom  they  belong  in  common. 

The  specifications  of  the  proposed  solo  cover  only  tho  franchise  of  the  right  of  way,  and  do 
not  propose  to  sell  any  property  of  plaintiff,  nil  of  whoso  legal  rights  are  expressly  re- 
served under  a  clause  reqniiing  tho  purchaser  to  respect  and  equitably  »ettle  for  them ; 
and  under  the  same  clause  plaintiff  may  compete  at  ihe  sale  without  waiving  any  rights 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Eighior,  J. 

H.  D.  Ogden  for  Plaintiff  antl  Appellant. 

Walter  H,  Bogers,  City  Attorney,  and  Wynne  Bogers,  Assistant  City 
Attorney,  for  Defendants  and  Appellees. 
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The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  In  1867  the  City  of  New  Orleans  sold  to  C.  A.  Labuzau 
&.  Co.  (who  subsequently  transferred  to  plain tiflf)  the  ^^  right  of  way j^ 
or  the  ^^ privilege  of  the  right  of  icay  to  establish  railroads  on  Claiborne 
and  other  streets  for  passeitgers  onhjy'*  which  right  and  privilege  was 
awarded  and  transferred  for  the  term  of  twenty  years. 

The  contract  contains  the  usual  specifications  as  to  routes,  method 
and  nuiterial  of  construction  and  various  other  matters  not  necessary 
to  detail;  and  also  the  following  stipulation  : 

''The    said    railroads,    rolling  stock,   ec^uipments  and  fixtures    to  ■ 
revert  to  the  City  of  New  Orleans  at  the  expiration  of  said  twenty 
years'  privilege,  on  a  valuation  to  be  ascertained  by  two  disinterested 
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persons,  one  to  be  appointed  by  tlie  purchaser  and  the  other  by  the 
city  ;  and  in  tlie  event  of  a  disagreement  as  to  said  valuation  between 
said  persons  thus  appointed,  a  third  person  or  umpire  shall  be  ap- 
pointed by  one  of  the  district  courts  of  and  in  the  city  of  New  Orleans, 
the  decision  thereby  had  to  be  final  and  binding.'^ 

The  twenty  years,  for  wliich  the  privilege  or  right  of  way  was  sold, 
having  expired,  the  city  proposed  to  sell,  and  advertised  for  sale,  the 
same  privilege  and  right,  with  certain  extensions  aod  irodifications, 
upcm  specifications  adopted  and  published  by  the  city. 

Plaintiff  brings  the  present  suit  to  enjoin  this  sale,  on  various 
grounds,  and  brings  up  the  present  appeal  from  a  judgment  of  the 
court  a  qua  maintaining  an  exception  of  no  cause  of  action  interposed 
by  the  city,  and  dismissing  the  suit. 

The  grounds  of  plaintiff's  claim  are  substantially  : 

1st.  That,  under  the  reversion  clause  of  the  original  contract  here- 
tofore quoted,  appraisers  had  been  appointed  to  value  ''  the  railroads, 
rolling  stock,  equipments  and  fixtures  ''  and  that  they  had  agreed  npon 
a  valuation  of  $223,664  74,  which,  it  alleges,  was  binding,  and  had 
the  effect  of  res  adjudicata;  that  the  city  was  bound,  by  its  contract, 
to  take  the  property  at  this  valuation,  and  to  pay  for  the  same;  and 
that  it  has  no  right  to  sell  the  right  of  way  heretofore  enjoyed  by 
plaintiff,  without  first  paying  for  its  property  as  aforesaid,  or  at  least, 
that  it  can  only  sell  it  subject  to  a  condition  imposed  on  the  purchaser 
to  take  and  pay  for  said  property. 

The  city  responds  that  the  re»version  clause  imposed  no  obligation 
whatever  on  the  city  to  take  or  pay  for  plaintiff's  property,  but  merely 
gave  it  the  privilege  of  taking  it  at  the  appraised  value,  if  it  should 
desire  to  do  so.  Irrespective  of  this  controversy,  which  we  find  it 
unnecessary  to  decide,  we  do  not  see  how  the  failure  of  the  city  to 
comply  with  such  obligation,  even  if  it  existed,  could  give  to  the 
plaintiff  any  other  right  than  to  claim  its  judicial  enforcement  by 
ordinary  legal  remedies.  It  is  in: possible  that  such  failure  should 
operate  to  prolong  plaintiff's  right  to  exercise  the  right  of  way  by  a 
railroad  over  the  public  street^,  after  the  expiration  of  the  term  for 
which  that  privilege  was  granted ;  or  to  prevent  the  sovereign  power 
of  the  city,  delegated  by  the  State,  over  the  public  streets,  from  imme- 
diately attaching  free  from  such  privilege  -,  or  to  restrain  the  city,  in 
the  exercise  of  the  same  sovereign  power,  from  again  granting  the 
right  of  way,  on  such  terms  and  conditions  as  it  may  choose,  consist- 
ent with  the  general  rights  of  the  public. 
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We  have  beretofore  lield  that,  as  stated  iu  the  Code  itself,  the 
"streets,  public  walks  and  quajf,  are  things  which  belong  in  com- 
mon to  all  the  inhabitants  of  cities  and  other  places,  to  the  use  of 
which  all  the  inhabitants  and  even  strangers  are  entitled  in  common  ;'^ 
that  the  rights  of  tlie  city  in  regulating  them  and  in  granting  proper 
rights  of  way  over  them  for  railroad  purposes  and  the  like,  "  emanate 
from  the  State,  which,  in  the  exercise  of  its  sovereignty,  has  delegated 
them : "  that  "  the  power  to  dispose  of  a  franchise  (light  of  way), 
being  an  attribute  of  sovereignty,  is  one  which  no  extrinsic  power  can 
set  in  motion,  and  which  requires,  as  a  primum  nwUlej  the  volition  of 
the  being  in  whom  it  was  vested,  which  is,  in  the  present  instance,  the 
city  of  Xew  Orleans."    Board  of  Liquidation  vs.  City,  32  Ann.  W5. 

In  the  exercise  of  '.er  sovereign  right  and  volition,  the  city  sold  to 
plaintiff  the  privilege  of  this  right  of  way  for  twenty  years  and  no 
longer.  The  term  has  expired.  The  plaintiff  has  no  longer  any  such 
right  or  [irivilege.  The  sovereign  rights  of  the  city  have  re-attached, 
absolntelf  free  from  any  privilege  of  plaintiff.  Her  sovereign  power 
over  her  streets,  delegated  for  the  convenience  and  welfare  of  her 
people,  cannot  be  restrained  in  its  exercise  to  await  the  settlement  of 
coutrovordies  touching  rights  and  obligations,  not  concerning  the  fran- 
chise or  privilege  itself,  but  other  private  property. 

2d.  It  is  claimed  that  the  specifications,  under  which  the  sale  is 
proposed,  violate  plaintiff's  rights  of  property,  because  they  locate  the 
routes  precisely  where  plaintiff's  tracks  now  are,  and  also  because  they 
cont-ain  the  clause,  "  the  existing  tracks  in  the  aboVe  enumerated 
routes  may  be  used.'' 

Under  the  views  heretofore  expressed,  plaintiff's  right  to  occupy  the 
streets  with  railroads  or  to  use  the  right  of  way  over  them,  has  abso- 
lutely expired,  and  the  city  has  the  power  to  sell  and  locate  the  right 
of  way  thereafter  to  be  granted  according  to  its  will. 

So  far  as  the  grant  of  the  right  to  "use  existing  tracks,"  con  tem- 
plate's the  use  of  plaintiff's  cross-ties,  iron  and  other  severable  prop- 
erty, it  would  be  mere  hrutiAm  ftUmen,  not  binding  on  plaintiff  and 
which  it  could  resist,  or  exact  compensation  therefor.  We  find,  how- 
ever, another  clause  in  the  specifications  which  robs  this  grant  of  a) I 
significance,  viz:  "If  anything  in  these  specifications  are  in  conflict 
with  any  rights  or  privileges  granted  to  any  person  or  company  prior 
to  this  grant,  the  purchaser  must  equitably  settle  all  such  conflicts  and 
hold  the  city  harmless  from  all  consequent  damages." 
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Thift  evidently  operates  as  a  reservw  of  nil  plaintiff's  existing  rights, 
whatever  they  may  be,  and  warns  tli«*  parchasor  that  th«^y  must  be 
respected  or  settled  *»qnitably. 

3d.  The  same  clause  destroys  the  last  contention  of  plaintiff,  viz: 
that  it  has  a  right  to  be  a  bidder  at  any  public  sale  of  the  franchise, 
but  tliat  it  iA  excluded  from  bidding,  under  the  proposed  specifications, 
bTHiisp  it  cannot  do  so  without  abandoning  its  rights  of  property, 
and  of  insisting  on  the  payment  by  the  city  of  its  appraised  value. 

Whether  or  not  this  would  be  a  ground  for  injunction  it  is  obvious 
that,  under  the  claus?  above  quoted,  no  such  obstacle  exists  to  its 
becoming  a  bidder,  and  that  it  may  purchase,  if  it  should  be  the 
adjudicatee,  without  waiving  any  of  its  legal  rights,  and  that  any 
other  purchaser,  who  should  seek  to  use  *'  existing  tracks,*'  could  not 
use  plain tifi^s  property  situated  ou  said  tracks,  without  an  equitable 
settlement  therefor.  Indeed,  the  city  does  not  propose  to  sell  or 
transfer  any  property  of  plaintifi,  but  only  the  privilege  or  franchise 
of  the  right  of  way,  plaint iff's  interest  in  which  has  absolutely  ter- 
minated. 

Judgment  affirmed. 


No.  9801. 

J.  C.  Morris  vs.  Executors  op  L.  B.  Cain  kt  als. 

P.  S.  WiLTz,  Jr.,  Public  Administrator,  vs.  Executors  op  L.  B. 

Cain  et  als.  ' 

(Consolidated.) 

A  contract  of  mortgage,  like  that  of  nale,  the  object  of  which  waa  to  give  preference  to  one 
ci'pilitor  orer  another,  in  securing  the  payment  of  a  juAt  debt,  cannot  be  set  aside  as 
fraudulent,  unless  snit  be  instituted  within  one  year  fram  the  date  it  was  entered  into. 

An  executor  is  a  jadicial  depositary  of  property  of  the  estate  he  represents ;  and  his  pos- 
seaoiou  is  that  of  the  creditors  for  whom  he  is  a  quasi  mandatary.  Ilencp,  his  custody 
of  sacceiision  effects,  continued  by  the  assent  and  acquiescence  of  the  heirs,  suspends 
presciiption  in  favor  of  the  creditors  whose  claims  have  been  ackuowlodged. 

Their  acknowledgment  by  placing  them  on  account  or  tableau  of  debtJi.  or  appending  them 
to  a  petition  for  an  order  of  sale  to  pay  debts,  will  sufiicc. 

This  Court  is  without  Jurisdiction  lo  revise  a  judgment  in  favor  of  one  who  has  not,  him 
8elf,  appealed,  and  who  has  not  made  an  answer  to  the  appeal  of  his  adversary. 

Tbelaw  does  not  permit  an  attorney-at  law  to  give  in  evidence  anything  that  has  been  con- 
fided to  him  by  his  client  without  his  clients'  consent.  The  privilege  is  not  that  of  the 
attorney  but  of  the  client.  Such  testimony  is  incompetent.  It  doos  not  matter  tbat 
the  relations  of  client  and  counsel  have  ceaHed,  or  thut  the  client  be  deud. 

A  mortgage  may  be  consented  to  secure  an  obligation  which  has  not  yet  risen  into  exist- 
ence ;  but  in  such  case  the  mortgage  can  only  be  enforced,  in  so  far  as  the  future  obli- 
gation shall  have  been  created.  It  is  not  necessary  that  a  mortgage  should  express  upon 
its  face  that  it  was  executed  to  secure  a  future  debt. 
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A  inortga$;6  note  may  be  relf«iiQf<l  to  a  third  and  innocent  holder,  for  value  beforo  maturity, 
without  impairinjc  the  fecnrity  of  the  mortcRfte,  provided  it  l«  only  a  collateral  security. 

The  purport  of  a  bill  or  U3te  Is  to  be  collected  from  the  eight  corners  of  it :  and  a  memoran- 
dum on  the  back,  nifectiufi:  its  operution,  must  be  regarded  ne  if  w:  itten  on  ita  face. 

A  memorandum  made  afUr  the  execution  of  the  instrument,  with  the  consent  of  aH  partief , 
will  modify  and  control  its  future  operation  in  market. 

A  purchaser  of  mortgaged  property  at  Judicial  nale.  under  proceedings  tnken  for  the  col- 
lection of  ont  of  a  seriofl  of  mortgage  notes,  i^  entitled  to  retain  in  hid  bauds  the  surplus 
of  the  price  beyond  the  amount  taken  under  the  writ  of  sale,  until  it  is  demanded  by 
holders  of  the  remainder  of  the  aeiies;  but  lio  ow^s  interest  at  the  rate  of  five  per  cent 
per  annum  until  snrao  is  paid  over,  or  deposited,  according  to  law. 

The  decisions  of  this  Court,  which  exonerate  the  purchaser  fiom  the  payment  of  interest, 
were  rendcrcil  under  the  Code  of  180H,  which  did  not  contain  the  proviftions  of  Art.  2563 
ot  the  present  Code,  and  which  establish  a  rule  different  from  that  contained  in  the  Code 
of  1808. 

VPPEAL  from  the  Civil  District  Court  for  tbe  Parish  of  Orleans. 
Houston.  J. 


Henry  C,  Miller,  TF.  8.  Finney  and  T.  Gilmore  d  Sons  for  J.  C.  Morris 
and  Canal  Bank. 

Gu8.  A.  Breaux  for  the  Public  Administrator. 

J,  McConnell  and  H.  E,  Upton  for  Defendants. 

T.  J,  Semmes  <&  Lcgendre  for  Germania  National  Bank. 

Braughn,  BncJc,  Dinkelspiel  &  Hart  for  M.  Frank. 

E,  E.  Motse  for  Moses  Lobe  &  Co. 

E.  D.  White,  E,  T,  Florance,  Percy  Roberts  for  Sundry  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  On  the  25th  of  February,  1878,  L.  B.  Cain  executed  a 
conventional  mortgage  before  Beudernagel,  notary,  in  favor  of  Henry 
Roos,  to  whom  he  acknowledged  himself  indebted  iu  the  sum  of  $140,- 
000;  and  to  represent  which  lie  executed  one  series  of  twenty -four,  and 
another  of  four  notes — twenty-eight  in  all— of  $5,000  fach,  payable  to 
his  own  order,  and  by  himself  iiidoised.  The  first  series  of  notes  are 
numbered  from  1  to  24;  those  numbered  from  1  to  12  became  due  at 
the  expiration  of  twelve  months,  and  those  from  13  to  24  in  two  years 
after  their  date. 

The  second  series  are  indicated  by  the  letters  A,  B,  C  and  D;  A  and 
B  falling  due  in  one  year,  and  C  and  D  in  two  years.     The  first  series 
of  twenty-four  notes  were  secured  by  the  mortgage  on  two  improved  " 
city  lots,  situated  in  the  first  district;   and  the  second  series  of  four 
notes,  upon  the  mortgagor's  residence  property  in  the  fourth  district* 
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All  of  the  DOtes  bear  interest  at  the  rate  of  oiglit  per  cent,  and  the 
mortgage  aecures  their  payment,  in  the  hands  of  the  present  or  of  any 
future  holder. 

On  the  9th  of  March,  1878,  Henry  Roos,  the  mortgagee,  at  that  time 
holding  eight  notes  of  the  first  series,  viz:  Numbers  1,  2,  3,  4,  5,  6,  7 
and  10,  executed,  before  Theodore  Guyol,  notary,  an  act  of  preference 
in  favor  of  J.  C.  Morris,  holder  of  eleven  others  of  the  same  series,  viz: 
Numbers  11,  12,  13,  15,  16,  17,  20,  21,  22,  28,  24-  for  his  own  ncconnt 
and  that  of  the  New  Orleans  Canal  and  Banking  Company — in  which 
it  was  stipulated  and  agreed  that  those  held  by  Henry  Roos  should  be 
postponed,  in  the  payment  thereof,  to  those  Iteld  by  Morris  and  the 
Canal  Bank;  and  in  case  of  sale  being  made  of  the  mortgaged  prop- 
erty, the  proceeds  of  sale  should  be  first  applied  to  tlie  discharge  of 
the  latter,  whether  same  be  in  their  hands  or  those  of  some  future 
holder.  All  the  notes,  of  both  series,  are  paraphed  by  Bendernng«d  to 
identify  them  with  the  act  of  mortgage;  and  those  embraced  in  the  act 
of  preference  were  paraphed  by  Theodore  Guyol  to  identify  them  there* 
with. 

On  the  23d  of  April,  1881,  J.  C.  Morris  obtained  an  order  of  seizure 
and  sale  on  six  of  these  priority  notes,  viz:  11,  12, 13, 15,  16,  l7-~rep- 
resenting  $30,000<-and  caused  to  be  seized  and  advertised  for  sale  the 
two  improved  city  lots  in  the- ^r8(  district;  and  at  the  execution  sale 
made  on  the  18th  of  June,  1881,  one  piece  was  adjudicated  to  Moses 
Lobe  &  Co.  for  the  sum  and  price  of  $67,000;  and  the  other  to  M. 
Frank  for  $27,550'-the  total  price  aggregating  $94,550. 

Of  this  sum  the  former  paid  in  cash  $10,000  and  the  latter  $5,00'J— 
and  each  retained  in  his  hands  the  residue. 

The  fourth  district  property  was  not  then  sold,  nor  included  in  the 
executory  proceeding^:. 

On  the  27th  of  February,  1878,  L.  B.  Cain  executed  before  Bender- 
nagel,  notary,  another  act  of  mortgage  upon  property  in  the  second 
district,  in  favor  of  H.  Roos,  or  any  future  holder,  to  secure  the  pay- 
ment of  $5,000,  evidenced  by  two  promissory  notes  of  $2,000  and 
$-*i,000,  due  at  one  and  two  years,  and  payable  to  his  own  order  and 
by  himself  indorsed. 

The  executors  of  Cain  took  a  rale  on  the  purchasers  to  show  cause 
why  they  should  not  pay  over  to  them  the  surplus  of  the  price  above 
the  amount  due  the  seizing  creditor;  and  he  took  a  like  rule  on  the 
sheriff,  for  proceeds  enough  to  satisfy  his  demands,  attorneys'  fees  and 
cost. 
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The  latter  prevailtid;  but  tlif"  fonnvr  was  denied,  ou  tlie  ground  that 
the  law  entitled  the  parchasers  to  retain,  in  their  ow  n  hands,  the  sur* 
plus,  for  the  purpose  of  discharging  the  claims  of  other  crc'ditors  hold- 
ing mortgages  on  the  property  purchased,  when  duly  presented  for 
payment. 

On  the  9th  of  August,  1881,  Moses  Lobe  &  Co.  filed  an  intervention 
or  interpleader  in  the  executory  proceedings,  in  which  all  claimants  to 
any  share  in  the  funds  in  their-  hands  were  cited  to  appear  in  court 
and  contest  their  claims  thereto  contradictorily  with  each  other,  and 
that  the  same  be  decreed  to  such  peison  or  persons  as  shall  effectually 
disburden  the  property  of  encumbrances  and  pass'a  clear  title  to  them 
and  enable  them  to  procure  the  cancellation  of  all  mortgages  inscribed 
against  it. 

The  parties  who  were  cited  and  appeared  are  the  following,  viz : 

1.  J.  C.  Morris  holding  as  collateral  security  the  following  notes, 
viz:  11,  12,  13,  15,  16  and  17,  aggregating  $30,000. 

2.  Canal  Bank,  likewise  holding  five  notes,  viz:  20,  21,  22,  23  and 
24,  aggregating  $25,000. 

3.  Germania  National  Bank,  likewise  holding  five  notes,  viz:  1,  2, 
3,  4  and  19,  aggregating  $25,000. 

4.  Henry  Roos,  likewise  holding  four  notes,  viz :  5,  6,  7  and  10, 
aggregating  $20,000. 

5.  Julius  Meyer,  likewise  holding  two  of  said  notes,  viz :  8  and  9, 
aggregating  $10,000. 

6.  David  Roos,  likewise  holding  two  notes,  viz :  14  and  18.  aggre- 
gating $10,000;  also  A,  B,  C  and  D  (second  series)  $20,000;  oKso  two 
notes,  $2000  and  $3000  »  $5000,  making  the  total  of  $35,000. 

7.  Widow  Caroline  Cain  claims  $6000  dotal  funds  she  received  as 
an  ante  nuptial  gift,  evidenced  by  a  marriage  contract  in  1856,  and 
which  were  received  and  used  by  her  husband,  L.  B.  Cain.  Said  con- 
tract was  duly  recorded  long  anterior  to  the  execution  of  the  acts  of 
mortgage  in  questicm,  and  she  demands  the  right  to  be  paid  in  prefer- 
ence to  all  others. 

The  concuraua  thus  formed  was  recognized  by  this  Court  in  Morris 
vs.  Cain,  35  Ann.  759. 

During  the  pendency  of  the  sale  under  executory  proceedings,  on 
the  16th  of  May,  1881,  P.  S.  Wiltz,  public  administrator,  administering 
the  succession  of  Benjamin  Wei),  brought  suit  against  the  executors 
of  L.  B.  Cain  upon  a  claim  for  $171,000. 
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On  June  1,  1881,  he  filed  a  supplementary  petition,  in  which  the 
following  substantial  averments  are  made  : 

1st.     That  tlie  act  of  mortgage  of  the  25th  of  Febrnai-y,  1878. 

2d.     That  of  February  27,  1878. 

3d.     The  act  of  sale  from  L.  B.  Cain  to  Hoory  Roos,  of  tlie  2Gth  of 

December,  1870,  of  property  in  the  sixth  district, are, 

one  and  all,  fraudulent  simulations,  and  import  no  veiity  whatever. 

That,  prior  to  their  confection,  Cain  had  become  financially  embar- 
rassed, in  consequence  of  Ihe  failure  of  Alcus,  Scherck  &  Auty,  for 
whom  he  was  indorser  for  a  large  amount;  that  said  acts  had  no  real 
existence,  but  were. unreal,  fictitious,  fraudulent  and  simulated — a 
mere  screen  and  device  to  secrete  and  frauduleuily  cover  the  property 
of  Cain  from  the  pursuit  of  creditors. 

That  Cain  was  not  then,  and  has  not  since  become,  indebted  Co 
Henry  Roos  in  any  manner,  and  that  the  recitals  of  the  act^  on  this 
subject  are  untrue. 

That  none  of  said  notes  were  issued  to  Roos,  or  anyone  elsi*,  except 
those  now  held  by  J.  C.  Morris  and  the  Canal  Bank. 

He  charges  that  the  act  of  sale  was  also  a  fraudulent  simulation, 
and  that  no  cash  was  paid,  and  that  it  was  a  contrivance  intended  to 
defraud  his  creditors. 

He  prays  judgment  declaring  all  of  said  transactions  to  be  fraudu- 
lent simulations,  and  null  and  void,  "  except  in  so  far  as  the  first  (act) 
may  have  been  legally  vitalized  pro  tanto  by  the  issue,  as  aforesaid, 
by  L.  B.  Cain  to  J.  C.  Morris  of  eleven  notes,  before  their  respective 
maturities,  viz :  1  to  24,^'  and  he  prays,  also,  that  the  iuscnptious  of 
said  mortgage  be  erased  and  cancelled. 

By  consent  ot  parties,  tlie  two  suits  and  proceedings  were  consoli- 
dated for  trial  and  judgment. 

The  defendants,  Henry  Roos,  David  Roos  and  Julius  Meyer,  teude^ 
a  plea  of  prescription  of  one  year  against  tlie  action  of  Wilrz,  admin- 
istrator, in  so  far  as  it  may  be  considered  and  treated  as  a  revocatory 
action,  and  in  tiieir  answer  aver  the  validity  of  all  of  said  acts  of  sale 
and  mortgage,  and  that  said  mortgage  notes  were  delivered  by  Cain  to 
Henry  Roos  as  a  security  for  his,  then,  large  indebtedness  to  him,  and 
such  amounts  as  Cain  should  thereafter  become  indebted  to  him;  and  also 
to  secure  Cain's  indebtedness  to  David  Roos  and  Julius  Meyer,  for 
whom  Henry  Roos  was  agent,  and  the  whole  of  which,  on  the  25th  of 
February,  1878,  aggregated  about  $GO,000,  and  was  represented  in 
part  by  due  bills,  notes  and  other  paper. 
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They  affirm  the  validit}'  of  tlie  act  of  preference,  executed  on  the 
9th  of  March,  1878,  and  the  right  of  J.  C.  Morris  and  the  Canal  Bank 
to  be  paid  from  the  proceeds  of  sale  in  the  hands  of  the  purchaser  in 
preference  to  the  other  eight  therein  named. 

They  chiini  that  Jot  ins  Meyer,  as  holder  of  notes  8  and  9,  aud  David 
Roos,  holding  notes  14  and  18,  and  the  Germania  Baulc,  holder  of  note 
19— all  of  the  first  series — are  entitled  to  be  paid  concurrently  with 
J.  C.  Morris  and  tlie  Canal  Bank,  for  the  reason  that  none  of  those 
five  notes  were  embraced  in  the  act  of  preference. 

They  farther  aver  that  the  other  four  notes  held  by  the  Germania 
Nationnl  Bank — 1,  2,  3  and  4 — were  formerly  held  by  Henry  Roos,  as 
*  security,  and  that  when  he  purchased  of  Cain  the  sixth  district  property, 
on  the  26th  day  of  December,  1879,  the  price  of  $7500,  mentioned  as 
cash,  was  credited  on  his  account,  and  that  notes  numbered  3  and  4 
were  surrendered  to  Cain ;  and  that  subsequently,  on  the  13th  of 
September,  1880,  Cain  paid  him  $11,000,  and  this  sum  was  credited  on 
his  account,  and  he  then  surrendered  notes  numbered  1  and  2  to'Cain. 
That  said  five  notes  were  at  those  dates  overdue,  and  were,  there- 
fore, given  in  pledge  to  the  Germania  Bank  as  collateral  security,  but 
without  any  mortgage  securing  them,  as  same  had  been  extinguished  and 
had  ceased  to  have  existence. 

On  the  other  hand  the  Germania  Bank  contends  that  Cain  pledged 
to  it  all  five  of  said  notes  duiing  the  month  of  March,  1878;  that  two 
of  them  are  evidenced  by  a  written  act  of  pledge  of  date  March  20th, 
1878;  and  that  the  other  three  were  delivered  by  Henry  Roos  to  the 
bank,  as  security  for  the  account  of  Cain  for  a  then  existing  overdiaft 
of  $10,000— the  first  two  having  been  pledged  as  part  security  forCaiu^s 
demand  note  of  $24,245. 

The  whole  indebtedness  of  Cain  to  the  Bank  at  the  date  of  his  death, 
on  April  4th,  1881,  was  reduced  to  $16,000.  L.  B.  Cain  was,  on  the 
•25th  of  February,  1878,  president  of  the  Germania  Bank ;  and  was  pre- 
vious to  that  date  and  subsequently. 

The  bank  denies  the  validity  and  binding  force  of  the  act  of  prefer- 
ence and  claims  that  it  acquired  the  five  notes  before  maturity,  without 
any  notice  of  said  act;  and  that,  although  the  parnph  of  Theodore 
Gayol,  notary,  was  at  tlie  time  endorsed  upon  them,  it  convened  no 
iiotice,  and  that,  as  the  act  of  prefei*ence  had  not  been  recorded,  their 
acquisition  of  them  was  protected  by  the  law  merchant,  and  entitled 
them  to  participate  in  the  fund  ratably  and  concurrently  with  Morris 
and  the  Canal  Bonk. 
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No  one  denies  that  Mrs.  Caio^s  mortgage  primes  the  Roos  mortgages, 
bat  it  is  claimed  that,  as  hers  is  a  legal  mortgage  only  and  operates 
eqaally  upon  all  the  real  estate  of  Cain,  its  payment  shonld  be 
postponed  to  those  creditors  claiming  under  the  Roos  sjtecial  mort- 
gage; or,  at  most)  she  shonld  only  bo  allowed  a  distributive  share. 

The  record  shows,  and  the  fact  is,  that  the  sale  under  executory  pro- 
ceedings did  not  embrace  Cain's  residence  property,  and  which  is  the 
property  mortgaged  for  notes  A^  B,  C  and  D.  Nor  did  it  embrace  the 
Sixth  District  property,  securing  $2000  and  $3000  notes. 

The  former  was  sub»eqaent1y  adjudicated  to  David  Roos  at  $16,000t 
and  the  latter  at  $4500,  at  probate  sale  procured  by  Cain^s  executors, 
but  it  is  claimed  tliat  he  has  not  paid  the  price  and  the  proces  verbal 
has  been  withheld. 

The  executors  of  Cain  resist  the  claims  of  Wiltz,  administrator,  on 
account  and  a£Srm  the  validity  and  reality  of  the  mortgages  and  sales 
that  are  assailed  as  simulated,  and  allege  the  insolvency  of  his  succes- 
sion. 

Various  ordinary  creditors  of  Cain  intervene  and  unite  with  Wiltz, 
administrator,  in  seeking  the  annulment  of  those  different  acts. 

Moses  Lobe  &  Co.  announce  their  willingness  to  pay  over  the  bal- 
ance of  the  purchase  price  in  their  hands  to  whomsoever  the  conrt  may 
direct,  but  they  aver  that  they  have  been  diligently  seeking  to  ascer- 
tain the  proper  parties  to  whom  payment  should  be  made,  and  have 
offered  to  make  a  deposit  of  the  money,  and  that  they  should  not  be 
required  to  p&y  interest  as  demanded  by  Roos  &  Meyer. 

J.  C.  Morris  proceeded  by  rule  ou  the  sheriff  and  other  interested 
parties  to  coerce  the  payment  of  the  amount  due  him  under  the  writ  of 
seizure  and  sale,  and  on  the  2t)th  of  January,  1883,  there  was  paid  to 
him  the  sum  of  $37,813.32,  the  principal  and  interest  due  him ;  the  sum 
of  $8,051.28  cost,  besides  attorneys'  fees  stipulated  in  the  act. 

The  amount  due  the  State  and  city  for  Cain's  taxes  was  also  paid  out 
of  the  fund  under  orders  of  court. 

The  judge  a  quo  pronounced  judgment  on  these  numerous  and  com- 
plicated issues  substantially  as  follows,  viz : 

1.  In  favor  of  Weil's  succession,  as  an  ordinary  creditor  of  Cain's 
succession,  for  the  sum 'of  $39,039.63. 

2.  In  favor  of  Henry  Roos  for  $4,965.98,  with  eight  per  cent  interest 
from  October  13,  J  875;  also  for  tlie  sum  of  $5,342.34,  with  like  iiiter- 
est  from  November  23,  1876;  also  for  the  sum  of  $10,420.02,  with  like 
interest  from  January  10, 1877.    Less  several  credits,  among  which  are 
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the  following,  riz :  on  December  19,  1879,  $7,500;  on  August  27,  1880, 
$9,000  3  on  August  2,  1880,  $1,000. 

3.  In  favor  of  Julius  Meyer,  $3,3G0,  with  eight  per  cent  interest 
from  Marcli  27,  1876  ;  also  for  $3,000,  with  like  interest  from  April  7, 
1876 ;  also  for  $366,  with  like  interest  from  July  10, 1876.  Less  amount 
paid  August  22,  1876,  $366. 

4.  In  favor  of  David  Boos  for  $700,  with  eight  per  cent  interest  from 
December  20,  1876;  also  for  $3,000,  with  like  interest  from  January  7, 
1876;  also  for  $3,735.18,  with  like  interest  from  January  15, 1878 ;  also 
for  $14,680.27,  with  like  interest  from  January  1, 1876 ;  also  for  $4,000, 
with  like  interest  from  March  21,  1878. 

The  total  amount  allowed  Roos  and  Meyer  aggregate  about  $70,000, 
without  interest. 

5.  In  favor  of  Mrs.  Caroline  Cain  $6000,  with  five  per  cent  interest 
per  annum,  from  the  date  of  her  husband's  death,  on  the  4th  of  April, 
188J,  with  recognition  of  legal  mortgage  on  the  properties  in  dispute, 
and  as  priming  the  special  mortgages  of  the  25th  and  27th  of  February, 
1878.  It  also  decreed  her  entitled  to  be  paid  from  the  proceeds,  in  the 
hands  of  the  purchasers,  the  sum  of  about  $2100. 

6.  In  favor  of  Henry  Roos,  recognizing  the  sale  to  him  of  the  sixth 
district  property  as  valid. 

7.  In  favor  of  J.  C.  Morris,  recognizing  the  payment  made  to  him 
of  his  debt,  interest,  attorney's  fees  and  cost,  and  the  payment  of 
taxes. 

8.  In  favor  of  Canal  Bank  and  Grermauia  National  Bank,  entitling 
them  to  be  paid  out  of  the  proceeds  of  sale. 

9.  In  favor  of  Moses  Lobe  &  Co  ,  directing  them  to  pay  the  balance 
of  capital  in  their  hands  without  interest,  and  decreeing  the  recorder  of 
mortgages  to  cancel  and  erase  all  mortgages  against  the  property  pur- 
chased by  them. 

10.  Against  Henry  Roos,  David  Roos  and  Julius  Meyer,  decreeing 
them  not  to  be  entitled  to  participate  in  the  distribution  of  the  pro- 
ceeds of  the  sale  of  the  mortgaged  property;  and  directing  and  requiring 
them  to  surrender  all  the  mortgage  notes  of  the  first  series,  held  by 
them,  to  the  executors  of  Cain,  for  cancellation,  and  declaring  the  mort- 
gage extinguished  by  confession  pro  tanto. 

The  decree  did  not  in  terms  pass  upon  the  question  of  simulation. 
The  purchaser,  Mr.  Frank,  did  not  appear  or  take  any  part  in  the  pro- 
ceedinge). 

From  this  judgment,  Henry  Roos,  David  Roos  and  Julius  Meyer 
alone  appeal. 
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I. 

In  this  Court  -none  of  Ihe  appeJIeoA  file  aiisNVpra  or  a«k  any  amend- 
ment  of  the  decree  appealed  from. 

In  this  Court  the  Germania  Bank  and  Wiltz,  administrator,  each  file 
a  plea  of  prescription  of  five  years  against  all  the  mortgage  notes  of 
Cain  that  are  held  by  the  appellants;  and  the  latter  also  pleads  the 
prescription  of  ^ve  years  against  all  due  bills  and  obligations  alleged 
by  the  appellants  to  have  been  executed  by  Cain,  and  by  th«»m  intro- 
duced in  evidence;  and  three  years  in  bar  of  any  account  of  theirs 
against  Cain's  succession. 

We  will  dispose  of  the  various  pleas  of  prescription  first. 

II. 

The  plea  of  prescription  of  one  year  urged  by  the  appellants  is 
aimed  at  the  action  of  the  public  administrator  only.  An  examination 
of  the  averments  of  the  petition  and  the  prayer,  discloses  it  to  be 
essentially  one  in  declaration  of  simulation  only — as  there  is  no  alter- 
native prayer  for  the  revocation  of  the  acts  assailed  as  having  been 
made  \u  fraud  of  creditors^  if  not  shown  to  have  been  simulated. 

In  Johnson  vs.  Meyer,  30  Ann.  1204,  our  immediate  predecessors 
said :  "When  sales  are  attacked  by  a  direct  action,  there  is  no  reason 
whj'  the  party  may  not  demand  relief  from  them  by  alleging  sinuila- 
tion  or  fraud,  or  both.  Wo  are  not  disposed  to  liampcr  the  remedies 
of  creditors,  uho  resort  to  a  direct  action,  by  doubtful  technicalities.^' 

It  rony  bo  that  the  admittistration  of  the  proof  of  simulstion,  will 
discover  the  transaction  to  have  been  only  a  fraudulent  one;  and  there 
might  arise  a  state  of  facts  that  would  entitle  the  plaintiff  to  judg- 
ment under  his  prayer  for  general  relief. 

Hence  we  may  exauiino  the  plea. 

A  contract  giving  preference  to  one  creditor  over  another,  in  secur- 
ing the  payment  of  a  just  debt,  cannot  be  set  aside  under  the  revoca- 
tory action,  unless  suit  be  instituted  within  one  year  from  the  dat«  it 
was  entered  into.     R.  C.  C.  1987. 

In  auch  case  it  does  not  matter  that  the  debtor  was  insolvent  to  the 
knowledge  f  the  creditor  with  whom  he  contracted;  nor  that  oUier 
creditors  w^re  injured  theieby. 

Thie  two  acts  of  mortgage  charged  to  be  simulated  are  within  the 
provisions  of  that  article. 

*  .  In  Renshaw,  Cam  mack  &.  Co.  vs.   Herbert,  29  Ann.  285 ,  the  Court 
said:   *'It  appears  that  the  notes  secured  by  the  mortgages,  and  which 
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were  the  basis  of  the  jadginents  attacked,  were  given  in  lien  of  pre- 
existing notes  held  by  the  mortgagees  which  were  offered  in  evidence, 
etc.     •     •     •     • 

''  If  there  was  fraud,  which  rendered  the  contracts,  mortgages  and 
judgments  attacked  liable  to  be  set  aside  at  the  suit  of  plaintiff,  i^  teas 
to  secure  certain  creditors  in  preference  to  others. 

**  These  mortgages  had  been  given  more  than  one  year  before  the 
institution  of  this  suit  to  avoid  them.  •  ♦  The  plea  of  prescription 
must  prevail  as  to  the  mortgage  sought  to  be  avoided.^'    R.  C.  C.  1987. 

'•The  prescription  of  one  year  was  pleaded  by  defendants.  The 
evidence  does  not  sustain  the  charge  of  simulation."  24  Ann.  123, 
Lafitte  vs.  Daigr^j  24  Ann.  246,  Brown  vs.  Kelley ;  33  Ann.  965, 
Cont^  vs.  Cain. 

In  the  event  it  be  ascertained  that  the  charge  of  simulation  pre- 
ferred against  the  two  acts  of  mortgage,  is  not  sustained  by  proof,  as  a 
revocatory  action,  it  is  prescribed,  it  liaving  been  filed  in  June,  1881. 

In  so  far  as  the  conveyauce  of  the  Sixth  District  property  is  con- 
cerned, the  suit  is  governed  by  the  provisions  of  R.  C.  C.  1994,  which 
limits  the  right  of  action  to  one  year  from  the  time  the  creditor  has 
obtained  judgment  against  his  debtor. 

III. 

Of  the  prescription  urged  against  the  demands  of  the  appellants, 
against  the  succession  of  Cain. 

They  resist  the  plea  on  the  ground  that  prescription  has  been  both 
legally  interrupted  and  suspended  in  different  ways. 

1.  On  the  4th  of  August,  1881,  the  executors  of  Cain  presented  to 
he  Court  a  petition,  accompanied  by  a  statement  c  f  debts,  praying 
for  an  order  of  sale  of  all  property  remaining  in  the  succession  unsold 
at  the  time.  That  property  consisted  in  part  of  the  residence  property 
of  the  deceased,  situated  on  St.  Andrew  street,  and  covered  by  the 
mortgage  of  date  February,  1878,  securing  notes  A,  B,  C  and  D,  and 
the  First  street  property  covered  by  the  mortgage  of  February  27, 
1878,  securing  the  two  notes  of  $2,000  and  $3,000,  respectively,  now 
claimed  by  David  Roos.  This  sale  was  ordered  to  pay  debts.  It  was 
sold,  among  other  properties,  and  brought  $21,000;  but  the  fund  has 
not  been  distributed. 

The  statement  of  debts  mentions  the  mortgage  notes  of  Cain  held 
by  various  parties,  on  property  situated  on  Magazine  and  Gravier 
streets,  for  $140,000.  Also  those  secured  by  mortgages  on  St.  Andrew 
street  and  sixth  district  property,  for  $25,000,  and  the  general  mort- 
gage of  Mrs.  Caroline  Cain  for  $6,000. 

*8. 
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There  are  now,  aud  have  at  all  times  been,  since  their  qualification, 
large  values  in  the  hands  of  Cain's  executors. 

The  properties  described  in  the  inventory  were  valued  at  $296,- 
430.71. 

Independent  of  the  surplus  of  proceeds  of  the  sale,  under  executory 
process,  in  the  hands  of  the  purchasers,  there  are  evidently  large 
values  in  the  hands  of  the  executors. 

The  acts  of  mortgage  and  other  evidence  in  the  record  show  tliat 
the  appellants  have  in  their  possession,  and  claim  to  have  had  since 
the  date  of  their  execution,  quite  a  number  of  Cain's  notes,  as  securities 
for  his  indebtedness  to  them  previously  existing. 

Those  are  the  acts  of  mortgage  and  notes  previously  assailed  aa 
simulated  by  Wiltz,  administrator;  yet,  for  the  purposes  of  the  plea 
under  consideration,  we  roust  Msume  their  verity  and  genuineness. 
Otherwise  the  controversy  would  be  ended. 

In  Renshaw  vs.  Stafford,  90  Ann.  S55,  our  predecessors  decided  that 
an  executor  is  a  trustee  for  the  cretUtors  of  the  deceased,  and  is  a  judi- 
cial depositary  of  the  propeity  of  his  estate ,  and  his  possession  is  that 
of  the  creditors,  for  whom  he  is  a  quasi  mandatary.  And  that  it  ''re- 
sults, further,  that  the  <;reditors  are  in  possession  through  this  trustee 
of  the  property  and  effects  of  the  estate,  whicli  are  their  common 
pledge." 

'<  It  IS  the  well  established  jurisprudence  of  this  State  that  posses- 
slon,  by  the  creditor  himself  or  by  his  mandatory,  of  the  pledge  secur- 
ing his  debt,  operates  a  suspension  of  prescription  as  long  as  that 
possession  continues."    1  R.  556;  8  R.  145;  11  R.  183. 

**As  long,  therefore,  as  the  heirs  of  the  deceased  allow  the  property 
of  his  estate  to  remain  in  the  custody  of  the  administrator,  the  trustee 
of  the  creditoiB,  the  principle  stated  requires  that  prescription  at  least, 
and  certainly  so  far  as  their  debts  bear  upou  the  objects  of  the  pledge, 
be  suspended." 

In  Maraist  vs.  GuUbeau,  31  Ann.  713,  the  Court  held  that  a  jutUcial 
acknowledgment  by  an  administrator,  by  the  filing  of  an  account,  is 
far  more  solemn  and  authentic  than  any  writing  under  private  signa- 
ture.    16  Ann.  260,  Succession  of  Yarbrough. 

In  32  Ann.  338,  Heirs  of  Porter  vs.  Hornsby,  the  Court  held  that  the 
filing  of  a  statement  of  debts  was  a  recognition  of  the  claim«^  of  cred- 
itors which  Huspended  prescription  durivfj  the  adniiaistration."  33  Ann. 
iW8,  Cloutier  vs.  Leniee. 

In  Troneudel  vs.  De  Bouchel,  ;i3  Ann.  753,  the  Court  said:  '•When 
the  administrator  of  u  succesf^ion  applies  for  an  order  of  sale  of  prop- 
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erty  to  pay  debts,  and  anDexes  to  his  petition  a  list  of  debts  to  be  paid, 
it  is  a  sufficient  acknowledgment  to  interrupt  prescription.'' 

If,  therefore,  the  prescription  of  the  mortgage  notes  held  by  Roos 
and  Meyer  was  only  interrupted  by  the  mortuary  proceedings  in  Au- 
gust, 1881,  they  would  have  taken  a  new  period,  which  only  elapsed  in 
August,  1886,  since  the  present  appeal  was  obtained. 

If  the  proof  of  judicial  acknowledgment,  or  possession  of  collaterals 
by  appellants  for  their  demands  against  Cain,  should  be  deemed  insuf- 
ficient— though  it  is,  in  our  opinion,  ample — the  present  litigation,  with 
its  multifarious  issues  and  pleas,  in  which  the  sole  object  aimed  at  is  a 
participation  in  the  fund  realized  by  the  sale  of  property  mortgaged, 
would  interrupt  and  suspend  prescription  as  between  the  litigants. 

Cain's  executors,  as  well  as  his  creditors,  are  parties.  They  were 
cited  into  court  by  Moses  Lobe  &  Co.,  in  June,  1871,  for  the  expressed 
purpose  of  coercing  a  full  and  final  settlement  of  all  their  claims,  con- 
tradictorily with  each  other. 

The  proceeds  of  sale  are  in  the  hands  of  the  purchasers.  Appellants 
appeared  in  court  on  the  7th  of  November,  1881,  and  contradictorily 
with  the  identical  parties  urging  the  pleas  of  prescription,  and  the 
executors  of  their  common  debtor,  claimed  that  a  share  of  the  fund 
should  be  applied  to  the  payment  of  their  demands,  for  the  security  of 
which  they  held  and  piesented  some  of  the  mortgage  notes. 

On  the  12th  of  December,  1881,  Cain's  executors  filed  an  answer  in 
the  suit  of  Wiltz,  administrator,  as  executor  of  Cain,  in  which  they 
aver  that  the  acts  of  Cain  assailed  as  simulated,  are  real,  genuine  and 
hoiMfide  transactions. 

That  of  itself  was  a  judicial  acknowledgement  sufficient  to  prevent 
the  notes  going  to  prescription. 

We  are  of  the  opinion  that  neither  of  the  pleas  can  be  sustained. 

IV. 

In  order  to  bring  the  discussion  of  the  remaining  issues  within 
proi^er  limits,  we  must  first  ascertain  what  issues  are  presented  by 
this  appeal  for  decision. 

In  26  Ann.  451,  Succession  of  Ostrander,  a  former  court  said  :  *^  Ho 
has  not  appealed  from  the  judgment,  or  any  part  thereof,  nor  has  ht^ 
asked,  in  amwer  to  the  adminifitratorV  appeal,  that  the  judgment  be 
amended.  We  can,  therefore,  pans  upon  the  complaint  of  the 
appellant  only."     25  Ann.  508,  Gnott  vs.  Easton  &  Barrow. 

In  15  Ann.  434,  Converse  vs.  Robinson,  it  was  said :  **  It  is  well 
settled  that  this  cannot  be  done  without  an  appeal  on  the  part  of  the 
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party  complaining.  This  court  is  only  seized  of  jurisdiction  to  amend 
tJie  judgment  cls  between  appellant  and  appellees^  and  not  as  between 
appellees." 

''  A  judgment  cannot  be  disturbed,  nor  can  its  correctness  be  ques- 
tioned, eitlier  in  favor  of,  or  against,  one  not  a  party  to  tbe  appeal. ' 
Hen.  Dig.,  p.  62,  vol.  6,  and  authorities. 

^'  A  defendant  who  has  not  appealed  cannot  avail  himself  of  the 
appeal  of  his  co-defendant."  6  N.  D.  598,  Plauch^  vs.  Grravier ;  6  La. 
228,  Millaudon  vs.  Coj^* 

'*  An  appellee  cannot  have  a  judgment  amended  in  his  favor 
unless  he  has  prayed  for  it  in  his  answer  to  the  appeal."  C.  P.  888, 
592;  Hen.  Dig.,  p.  70;  6  Ann.  7,  and  authorities. 

"  When  there  are  several  oppo^sing  claimants  to  plaintiffs  whose 
demands  were  severally  passed  upon  by  the  judgment  below,  none  of 
them  can  be  heard  on  appeal  but  such  as  were  actually  appellants." 
8  La.  192,  Abot  vs.  Nartigue  ;  5  Ann.  140,  Succ.  of  Decoux  ;  8  Ann.  73, 
Hood  vs.  Knox;  10  Ann.  197,  Wortham  vs.  Schenck;  19  Ann.  527, 
Lynn  vs.  Lowenthal ;  38  Ann.  777,  Enders  vs.  Gingras  &  Mulhaupt. 

The  appellees,  in  the  instant  case,  liave  neither  joined  appellants 
nor  answered  their  appeal.  In  so  far  an  they  are  concerned  the  decree 
of  the  Court  a  qua  must  remain  undisturbed. 

The  effect  of  this  will  be  that  the  judgment  rendered  in  the  lower 
court  cannot  be  changed  in  any  of  the  following  respects,  viz: 

First,  as  to  amount  of  the  debts  allowed  against  the  succession  of 
Cain  in  favor  of  the  succession  of  Weil ;  in  favor  of  Henry  Roos,  David 
Roos  and  Julius  Meyer;  in  favor  of  Mrs.  Caroline  Cain,  with  interest 
and  first  mortgage;  in  favor  of  Henry  Roos,  recogniziug  his  title  to  the 
sixth  district  property;  in  favor  of  J.  C.  Morris,  recognizing  the  pay- 
ment to  him  of  the  proceeds  of  the  sale  of  the  first  district  property,  to 
a  sufficient  amount  to  discharge  his  claims  against  Cain,  with  interest, 
attorneys'  fees  and  cost;  and  in  favor  of  the  State  and  c|ty  of  New 
Orleans,  recognizing  payment  of  taxes. 

V. 

It  is  of  first  importance  that  th^  rights  of  the  appellants  should  be 
ascertained  before  the  rank  of  different  creditors  is  established  and 
their  priority  determined. 

This  leads  us  into  the  discussion  of  the  charges  of  simulation  of  the 
two  acts  of  mortgage  executed  by  L.  B.  Cain  on  the  25th  and  27th  of 
February,  \€7>^,  But  as  a  necessary  preliminary  to  that  discussion,  the 
competency  of  L.  L.  Levy  as  a  witness  must  be  passed  upon,  as  bis 
evidence  is  chlefiy  relied  upon  to  establish  those  charges. 
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It  will  be  borne  iu  mind  that  L.  B.  Cain  was  at  the  date  of  these 
transactioDH — long  before  and  after — president  of  the  Germania  Na- 
tional Bank,  one  of  the  1itij[^ant8  in  this  salt.  Me  executed  the  mort- 
gages to  and  in  favor  of  Henry  Roos,  of  this  citj',  to  whom  he  confessed 
himself  a  debtor  for  a  large  sani,  and  to  secure  which  the  mortgages 
were  apparently  executed.  The  notes  were  executed  and  made  pay- 
able to  Cain's  own  order  and  by  himself  endorsed.  They  fell  due  at 
one  and  two  years  after  date. 

Two  or  three  days  prior  to  their  execution  the  firm  of  Alcus,  Scherck 
&  Auty  failed  in  business.  L.  B.  Cain  was  on  their  paper  as  indorser 
for  the  aggregate  amount  of  $120,000.  Of  this  paper,  about  $;30,000 
was  in  the  hands  of  the  Cannl  Bank.  Cain  was  indebted  to  J.  C.  Mor- 
ris about  $20,000,  and  to  the  Germania  Bank  about  $15,000.  He  also 
owed  large  amounts  to  other  persons.  On  the  9th  of  March,  1878 — 
only  a  few  days  after  their  execution— Henry  Rons  was  in  possession  of 
nineteen  of  those  notes,  i.  e.,  of  the  first  series.  On  that  day  ho  passed 
before  Theodore  Gnyol,  notary,  the  act  of  preference  in  favor  of  Morris 
and  Canal  Bank,  as  a  better  security— they  being  the  holders  of 
eleven  and  Henry  Roos  of  eight.  It  is  of  these  transactions  that  Levy 
testified  in  extenso. 

The  evidence  discloses  that  he  is  a  duly  licensed  and  practicing 
attorney  at  law,  and  has  been  a  member  of  the  New  Orleaus  bar  since 
1850;  that  L.  B.  Cain  was  one  of  his  first  clients;  and  that  he  contin- 
ued to  be  his  retained  counsel  generally,  as  well  as  his  law  firm.  Cotton 
&  Levy,  until  a  short  time  before  his  death,  on  April  4, 1881.  He  states 
in  his  evidence  that  on  the  day  of  the  failure  of  Alcus,  Scherck  &:  Auty, 
Cain  went  to  his  residence  to  consult  him  in  regard  to  the  calamity 
that  had  befallen  him,  and  desired  his  advice  as  to  how  he  could  shel- 
ter himself  from  disaster.  He  and  Cain  consulted  the  following  day 
at  his  office  and  the  execution  of  this  mortgage  was  determined  upon. 
He  was  present  at  the  office  of  Bendernagel,  notary,  when  it  was 
executed  by  Cain  and  accepted  by  Roos,  acting  as  the  counsel  of  Cain, 
if  not  of  Roos.  He  saw  the  notes  executed  and  knew  all  the  circum- 
stances under  which  they  were  issued.  He  was  present  at  the  office 
of  Theodore  Guyol  on  the  9th  of  March,  1878,  when  Roos  executed 
the  act  of  preference.  He  states  that  it  was  on  his  advice  as  a  lawyer 
that  it  was  consented  and  executed. 

The  proof  further  shows  that  for  many  years  previous  to  all  these 
transactions  Major  Levy  and  his  firm  were  the  retained  counsel  of 
Henry  Roos,  and  different  firmp  of  which  he  had  been  a  member; 
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though  he  does  not  a4lmit  that,  hu  acted  as  coansel  for  Rooe  in  these 
particular  trausactionp. 

He  was  conft>ssedly  couusel  for  Cain,  one  party  to  them,  and  Koos 
was  the  other.  His  legal  advice  embraced  them  both  and  availed  them 
both. 

Under  this  state  of  facts  objections  were  urged  on  the  trial,  and 
earnestly  pressed  here,  to  his  testimony,  on  the  ground  that  an 
attorney  at  law  is  not  permitted  to  '^  give  evidence  of  anything  that  has 
been  confided  to  him  by  his  client  mithout  the  consent  of  his  client,'*''  R.  C. 
C.2283. 

An  agreement  was  made  to  the  eifect  that  the  witness  should  make 
his  statements  subject  to  the  objection,  and  that  it  should  be  passed 
upon  when  the  merits  were  considered. 

The  objection  was  made  by  the  executoi's  of  Cain  and  the  appel- 
lants also^ 

The  objections  made  arc  full,  and  particulars  are  given. 

In  Bailly  vs.  Robles,  4  X.  S.  362,  it  was  held  that  ^*  facts  communi- 
cated by  a  client  to  the  attorney,  in  his  professional  charajcter,  cannot 
be  given  in  evidence  by  the  latter,  although  he  does  not  i-eceive  a 
fee.^^    2  Ann.  923,  Succession  of  Uarkins. 

In  11  Wbeaton  280,  Chiroc  vs.  Reinicker,  the  Supreme  Court  said : 
"  The  privilege,  indeed,  is  not  that  of  the  attorney,  but  of  the  client, 
and  it  is  indispensable  for  the  purposes  of  private  justice.  Whatever 
facts,  therefore,  are  communicated  by  a  client  tJ  counsel,  solely  on 
account  of  that  relation,  such  persons  are  not  at  liberty,  even  if  they 
wish,  to  disclose  them,  and  the  lato  holds  such  testimony  incompetent,^ 

In  94  U.  S.  457,  Continental  Life  Insurance  Company  vs.  Schafer, 
the  Supreme  Court  say:  *' Within  the  scope  of  the  professional 
employment  of  an  attorney  at  law,  the  communications  made  to  him 
are  privileged  (by  his  client),  and  without  the  consent  of  the  latter, 
he  should  neither  be  permitted  nor  required  by  the  Courts  of  the 
United  States  to  testify  concerning  them.'' 

In  15  La.  88,  Hart  vs.  Thompson,  our  predecessors  held :  ^*  We 
cannot  admit  the  distinction  pressed  upon  our  attention,  by  appellant's 
counsel,  between  the  case  when  a  party  continues  to  be  the  client  of 
the  attorney  and  that  when  he  has  ceased  to  be  his  client,  at  the  time 
the  attorney  is  called  upon  to  testify.  •  •  •  Nor  do  we  under- 
stand why  the  courts  should  feel  themselves  authorized  to  supply  the 
consent  of  a  client  who  has  died  withaut  giving  it." 

We  are,  therefore,  of  the  opinion  that  his  evidence  was  incompetent 
and  should  have  been  excluded. 
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VI, 

The  evidence  Batisfactorily  establishes  the  following  facta,  viz  : 

That  long  prior  to  1878  Henry  Ross  and  L.  B.  Cain  had  many  and 
large  financial  transactions,  and  that  the  former  occnpied  for  many 
yenrs  a  seat  in  the  ofiSce  of  the  latter. 

That  David  Roos  and  Julius  Meyer  resided  iu  the  vicinity  of 
Opelousas  and  dealt  largely  in  this  city,  annually  shipping  to  their 
factors  large  quantities  of  cotton  for  sale. 

That  they  were  men  of  reputed  means,  and  had,  during  tlie  years 
1875  and  1876,  loaned  L.  B.  Cain  large  sums  of  money  through  Henry 
Roos,  who  acted  as  their  agent,  for  which  Cain  had,  from  time  to  time, 
executed  his  due  bills  and  promissory  notes  in  their  favor. 

That  at  the  dat«of  the  transaction  complained  of,  Cain  was  indebted 
to  these  appellants  near  $70,000. 

That  immediately  after  the  execution  of  the  two  mortgages  H.  Roos 
had  in  his  possession  and  under  his  control  a  number  of  the  notes 
secured  thereby. 

Tha*;  Mr.  Leveque,  who  was  bookkeepei*  of  the  commercial  house  of 
Marks  Bros.  &  Co.,  of  which  Cain  was  a  member,  had  frequently  seen 
these  notes  in  his  possession. 

That  Mr.  Kennedy,  Cain's  private  secretary,  was  in  possession  of  a 
number  of  facta,  which  he  detailed,  corroborative  of  Roos'  possession 
of  them  as  security  for  his  claims. 

That  Roos  was  in  possesaion,  since  the  death  of  Cain,  and  produced 
on  the  trial  and  filed  in  evidence,  all  the  notes  he  claimed  to  control 
for  himself  and  his  associates. 

That  the  executors  of  Cain  do  not  set  up  any  claim  to  them  ;  but, 
on  the  contrary,  affirm  appellant's  title  to  them. 

That  only  a  small  part  of  their  large  demands  were  subsequently 
paid  by  Cain. 

That  the  notes  and  obligations  of  Cain  which  appellants  held  were  not 
cancelled  and  surrendered  upon  the  execution  of  mortgages  and  the 
delivery  of  the  notes  to  Henry  Roos. 

That  J.  C.  Morris,  Canal  Bank  and  Gerraania  Bank  also  retained 
all  of  Cain's  obligations  and  treated  and  considered  the  mortgage 
notes  as  only  collateral  security  therefor. 

That,  notwithstanding  the  total  acceptances  of  Cain  for  Alcus, 
Scherck  &  Auty,  was  reckoned  at  $120,000,  only  the  $20,000  presented 
by  the  Canal  Bank,  and  represented  by  J.  C.  Morris,  figures  in  this 
suit,  and  they  are  the  only  ones  existing,  so  far  as  the  record 
informs  us. 
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That,  if  Caiu  was  in  a  Btate  of  insolvcnc}'  wben  these  mortgaj^es 
were  executed  it  wais  ud known  to  any  other  than  himself,  for  he  was 
reported  to  be  worth  $250,000,  and  continued  to  be  president  of  the 
German ia  National  Bank  for  two  years  thereafter. 

His  paper  never  went  to  protest  dnring  his  lifetime,  and  the  inven- 
tory of  the  property  of  his  estate  shows  that  he  possessed  at  his  death* 
on  April  4, 1881,  values  worth  $100,000  in  excess  of  the  valne  of  the 
property  mortgaged. 

That  there  is  no  other  claimant  of  the  notes  held  by  the  appellants. 

That  two  or  three  witnesses  swear,  of  their  personal  knowledge,  that 
Cain  executed  the  two  acts  of  mortgage  to  secure  his  indebtedness  to 
appellants. 

There  are,  in  connection  with  these  established  facts,  several 
circumstances  that  point  directly  to  appellants'  possession  of  these 
notes  as  surety.  One  of  them  is,  that  on  January  16,  1880,  Cain 
resigned  the  presidency  of  the  Germania  National  Bank.  In  the 
early  part  of  that  year  Caiu  was  much  troubled  about  a  debt  he  owed 
Lehman,  Abraham  &  Co.,  of  this  city.  They  threatened  to  protest  his 
paper  if  the  debt  was  not  arranged.  Both  Kennedy  and  Leveque 
testify  to  his  great  anxiety  about  it.  Now,  if  in  point  of  fact  appel- 
lants did  not  hold  the  mortgage  notes  as  security  for  their  claims 
against  Cain,  why  did  not  Cain  employ  some  of  them  as  security  with 
these  pressing  creditors  f  Because  Roos  held,  amongst  others,  the 
notes  14  and  18  and  C  and  D,  having  a  face  value  of  (20,000,  and  they 
did  not  fall  dae  until  February  25th  and  28th,  1880.  The  proof  on 
this  point  is  that  *'  a  year  or  so  before  his  death,  Cain  had  trouble 
with  Lehman,  Abraham  &  Co.''    He  died  on  April  4, 1881. 

Another  circumstance  is  that  some  months  after  the  execution  of 
these  mortgages  Henry  Roos  loaned  Cain  $4,0U0  in  cash.  Why  would 
he  have  done  that  if  he  had  not  been  amply  secured  f 

There  is  still  a  more  potent  one,  and  that  is  that  Cain  was  indebted 
to  appellants,  anterior  to  and  at  the  date  of  these  mortgagee,  near 
$70,000,  and  the  judgment  appealed  from  affirms  it,  in  addition  to  the 
large  sums  he  owed  to  other  persons  to  the  knowledge  of  Roos ;  and 
the  improbability  there  was  of  his  accepting  a  mortgage  of  $140,000, 
on  his  most  valuable  properties,  in  favor  of  the  creditors  of  Aleusj 
Seherck  d  Auty,  to  the  prejudice  and  exclusion  of  his  oirtt  and  those  of 
his  associates. 

Conceding  that  it  was  the  avowed  purpose  of  Cain  to  protect  his 
acceptances  from  protest — and  we  rather  think  it  was — with  what 
propriety,  or  even  shoiv  of  success  could  he  have  approached  Roos  on 
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the  sabject,  unless  lie  had  promised  him  a  share  of  the  benefits  to  be 
derived  tlherefromt 

Tlie  evidence  satisfies  us  that  the  charge  of  simulation  is  not 
made  out. 

VII. 

It  appears,  from  the  evidence,  that  all  parties — Morris,  Canal  Bank, 
Germania  Bank  and  appellants — retain  all  of  Cain's  notes,  due  bills 
and  other  obligations,  and  hold  his  mortgage  notes  as  security 
therefor. 

In  some  instances  the  indebtedneas  was  increased  after  tlie  execution 
and  delivery  of  those  notes.  In  one  instance  two  of  those  notes  were 
pledged  by  Cain  for  an  overdraft  of  $10,000  and  for  any  future  overdraft 
that  might  occur  thereafter.  In  one  case  a  portion  of  those  notes 
were  employed  by  one  of  Cain's  creditors  as  a  security,  and  upon  his 
debt  being  partially  paid,  they  were  returned,  and  by  Cain  reissued 
before  maturity. 

These  circumstances  do  not  affect  their  validity  and  do  not  evidence 
simulation. 

The  Code  authorizes  a  mortgage  to  be  given  for  an  obligation  which 
has  not  yet  risen  into  existence.    R.  C.  C.  3292. 

But  in  this  case  the  mortgage  can  only  be  enforced  in  so  far  as  the 
future  obligation  shall  have  been  created.  R.  C.  C.  3293.  <'  The 
fulfillment  of  the  promise,  however,  shall  impart  a  retrospective 
effect  to  the  time  of  the  contract." 

In  D'Meza  vs.  Generes,  22  Ann.  285,  the  Court  held  that  '*  a  mort- 
gage may  be  given  to  secure  a  debt  that  has  no  legal  existence  at  its 
date,  as  well  as  to  secure  a  loan  that  is  to  be  obtained  in  the  future, 
on  the  faith  of  its  security,  •  •  •  and  that  the  loan  having  been 
made  on  the  faith  of  the  security  of  the  mortgage,  it  was  binding  on 
the  property  mortgaged  to  the  exi^it  of  the  amount  loaned  from  the 
date  of  the  loan." 

In  Pickersgill  vs.  Brown,  7  Ann.  297,  the  Court  held :  "  It  is  not 
essential  in  such  a  mortgage,  even  in  respect  to  third  persons,  that  it 
should  express  upon  its  face  that  it  was  executed  to  Becaie  future  debts. 
It  may  le  described  as  security  for  existing  debts,  and  yet  used  to 
protect  those  tohichf  in  contemplation  of  the  parties,  were  to  be  created 
at  a  future  «wtf."  8  N.  S.  529  ;  10  R.  388  ;  16  La.  371,  Brander  vs. 
Bowman  et  al,;  12  Ann.  432,  Wolf  vs.  Wolf. 

In  Matthews  vs.  Rutherford,  7  Ann.  225,  it  ^s  held  that  under  the 
law-merchant,  the  only  difference  between  an  absolute  holder  for  value 
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and  tbe  party  who  takes  the  note  as  collateral  Becnrity,  is  that  the  for- 
mer may  recover  in  full,  while  the  latter  can  only  recover  to  the  extent 
of  his  debt,    21  Ann.  5,  Sacceesion  of  Dolhonde. 

In  25  Auii.  363,  Merchants'  Mutual  Ins.  Co.  vs.  Jameson,  it  was  held 
that  wheu  a  mortgagor  offers  a  series  of  mortgage  notes  as  collateral 
security,  and  part  are  accepted  and  part  declined,  the  latter  may  be 
placed  elsewhere  as  Fecurity.    27  Ann.  561,  Gardner  vs.  Maxwell. 

In  referring  to  those  cases  this  Court  said  in  Schepp  vs.  Smith,  that 
*'  whatever  perplexities  once  existed  touching  the  power  of  the  mort- 
gagor to  dispose,  himself,  of  his  notes,  secured  by  mortgage  in  favor  of 
a  nominal  mortgagee,  have  been  effectually  dispelled  ^  by  the  rnlingB 
therein. 

'*  These  last  two  cases  theoretically  favor  the  recognition  of  the  ex- 
istence and  validity  of  tlie  mortgage,  in  favor  of  a  third  and  innocent 
holder,  when  the  note  is  reissued  by  the  maker  before  maturityJ"  35  Ann.  5. 

This  doctrine  meets  our  approval.  There  is  nothing  in  such  a  trans- 
action to  impair  the  merchantable  value  of  a  security  negotiable  by 

delivery. 

VIII. 

We  will  next  consider  the  act  of  preference  executed  by  Henry  Roos 
on  the  9th  of  March,  1878.  This  act  was  executed  at  the  instance  and 
request  of  John  C.  Morris,  and  for  his  benefit  and  that  of  the  Canal 
Bank.  The  act  was  passed  before  Theodore  Gnyol,  notary,  and  same 
was  identified  with  the  notes  by  his  official  paraph  indorsed  on  the  face 
of  the  notes—not  only  the  eleven  held  by  Morris  and  the  Canal  Bank, 
but  the  eight  then  held  by  Henry  Roos  for  his  own  account.  Those,  as 
we  have  heretofore  ascertained,  were  numbered  I,  2,  3,  4,  5,  6,  7 
and  10,  and  maturing  in  one  year  from  date. 

Of  these  the  Germania  Bank  acquired,  as  collateral  secuiity  for  Cain's 
indebtedness,  notes  numbered  1,  2, 3  and  4.  The  bank  claims  that  its 
acquisition  was  prior  to  their  maturity,  but  Henry  Roos  contends  that 
it  was  after  they  had  become  due,  and  had  been  paid.  On  this  snbjeot 
there  is  a  serious  conflict  of  testimony  which  we  need  not  examine,  as  we 
are  satisfied  that  the  mortgage  notes  were  only  intended  for  use  as  eoU 
lateral  security,  and  did  not  evidence  any  primary  obligation.  But  the 
Germania  Bank  contends  that  it  had  no  notice  or  knowledge  of  the 
existence,  or  contents  of  the  act  of  preference,  when  it  acquired  them, 
and  that  it  is  protected  by  the  law-merchant,  as  a  good  faith  holder 
before  maturity,  foryaiue^  and  that  the  notary's  paraph  was  insuffi- 
cient to  put  it  upon  inquiry. 
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CooDsel  for  the  bank  cite,  in  aupport  of  that  theory,  11  Ann.  664 ; 
8  Ann.  457,  and  35  Ann.  3,  Scheppyg.  Smith. 

The  first  two  caseB  are  only  to  the  effect  that  the  notary's  paiaph 
identifying  the  note  with  a  mortgage  securing  its  payment,  does  not 
impair  its  negotiability.  But  in  8chepp  vs.  Smith  it  was  held  sufficient 
to  put  a  purchaser  on  his  guard. 

The  Court  say :  **  Had  the  note  been  paraphed  to  identify  it  with  the 
act  (of  pledge)  the  defendant  might,  perhaps,  have  charged  that  the 
pledgee  was  thereby  put  on  his  guard — notified  of  the  declaration 
contained  in  the  act  of  sale,  and  bound  thereby,  etc.  ♦  •  •  What 
he  was  bound  to  know  was  what  he  could  have  known,  and,  in  point 
of  fact,  did  know." 

Treating  of  the  effect  of  memoranda  written  on  bills  and  notes, 
Mr.  Daniels  says :  Questions  have  frequently  arisen  as  to  whether 
they  were  to  be  regarded  as  incorporated  into  the  instrument  or  not. 

Quoting :  *4t  seems  that  the  purport  of  the  instrument  is  not  only 
to  be  collected  from  *  the  four  comers,'  but  from  *  the  eight  corners,'  a 
memorandum  on  the  back,  affecting  its  operation,  being  regarded  the 
tame  as  if  written  on  its  face."    Daniels'  Nego.  Ins.,  sec.  151. 

Again :  '^  It  is  competent  for  either  party,  by  parol  testimony,  to 
show  the  time,  the  person  by  whom,  and  the  circumstances  under 
which  a  memorandum  upon  a  bill  or  note  was  made. 

**  If  made- -and  it  will  be  presumed  that  it  was  so  made— contem- 
poraneously with  the  execution  of  the  instrument,  and  is  a  component 
part  thereof,  it  will  be  given  full  effect  as  above  stated;  if 
made  after  its  execution,  and  with  the  consent  of  all  parties,  it  will 
modify  and  control  its  operation;  and  if  made  by  a  stranger,  without 
the  consent  of  any  party,  it  will  be  a  spoliation,  and  disregarded ; 
while,  if  made  by  the  holder  without  the  consent  of  the  parties,  it  will 
vitiate  and  avoid  it,  being  a  material  alteration.^^    Ibid,  sees.  154,  769. 

The  proof  shows  that  Morris  was  the  holder  for  himself  and  the 
Canal  Bank  of  eleven  of  the  first  series  of  notes,  and  Henry  Roos  of 
eight.    Morris  demanded  of  Cain  better  securitif. 

Cain  obtained  Roos'  consent  to  yield  the  preference  that  was 
granted. 

Subsequently,  the  Gerniania  Bank  acquired  from  Cain  four  of  the 
/mbordinated  notes — for  the  argument,  it  may  be  conceded  before  ma- 
turity—as collateral  security.  The  vice  president  and  cashier  testify 
that  the  bank  obtained  them  from  Henry  Roos,  as  agent  of  Cain,  and 
for  Cain^s  account. 

The  notes  themselves  are  indorsed:  ^^Pay  to  th^  Gennmia  Bank,^^ 
and  signed,  "  L.  B.  Cain." 
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All  the  other  notes  are  indowed  in  blank,  Tliis  is  proof  undeniable 
that  tbe  Germania  Bank  was  not  a  purchaser  from  a  payee,  or  otiter 
third  person,  before  matuiit^*,  for  a  valuable  consideration.  Those  wit- 
nesses testify,  and  Cain's  account  shows,  that  the  bank  held  this  paper 
as  collateral  security  only.  When  the  paper  was  received  by  the  bank, 
it  was  impressed  with  the  paraph,  identifying  it  with  the  act  of  prefer- 
ence by  the  maker,  from  whom  it  was  received.  Those  notes,  thus 
impressed,  had  only  the  value,  in  the  hands  of  the  Germania  Bank;  of 
second  mortgage  paper. 

The  paraph  of  the  notary  was  neither  an  alteration  nor  spoliation. 

The  bank  denies  that  these  notes  were  ever  reissued,  as  Roos  con- 
tends. This  only  strengthens  the  conclusion  that  the  notes  were  by 
the  maker  postponed,  in  their  right  to  payment,  to  those  held  by  Mor- 
ris and  Canal  Bank.  Cain,  the  maker,  before  the  issuance  of  the 
notes,  had  the  right  to  alter  them  if  he  chose.  If  they  had  once  been 
issued  to  Roos,  he  and  Cain,  maker  and  payee,  had  that  right.  If  the 
notes  were  subsequently  returned  by  Roos  to  Cain,  and  by  him  reis- 
sued, before  maturity,  to  the  Germania  Bank,  the  alteration  made  by 
Boos  and  Cain  was  still  impressed  upon  them. 

But,  if  the  Germania  Bank  is  to  be  viewed  in  the  light  of  &  purchaser , 
its  position  is  not  improved. 

''  It  is  quite  clear  anu  well  settled  that  the  purcJuiser  need  not  have 
notice  of  the  particular  fraud,  or  equity,  or  illegality,  in  order  to  be 
efiPected  by  it.  It  is  sufficient  that  there  be  notice,  actual  or  eonstrnc- 
tive,  that  there  is  some  fraud,  equity,  or  illegality,  affecting  the  original 
parties.'^    IMd,  sec.  799. 

The  fact  that  the  act  of  preference  was  not  recorded  until  long  after 
the  bank's  acquisition  of  the  notes  can  make  no  difference.  Had  they 
dealt  vith  the  property  mortgaged  instead  of  the  notes,  quite  a  differ- 
ent rule  would  have  obtained. 

''  Parties  negotiating  for  negotiable  instruments  are  not  bound  to 
take  notice  of  public  records,  and  litigation,  which  would  affect  them  Kith 
notice,  were  they  dealing  mth  the  subject-matter. 

"  And,  therefore,  when  there  is  nothing  on  the  face  of  the  bill  or  note 
giving  notice  of  any  defects,  the  fact  that  a  deed  of  trust  securing  its  pay- 
ment contains  recitals  which  show  that  equities  or  offsets  exist  between 
the  original  parties,  does  not  weaken  the  position  of  a  bona  fide  holder 
without  notice."    Ibid,  sec  880. 

The  paraph  on  the  note  was  quite  sufficient  to  put  a  purchaser 
upon  inquiry.  It  does  not,  of  itself,  impair  its  negotiability;  but  i^ 
does  impair  its  value  as  a  security.    In  the  instant  case  all  the  notes 
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were  held  as  collateral  secarity.    It  was  the  mortgage  that  gave  them 

value.    The  act  of  preference  was  created  in  order  to  farnish  Morris 

and  the  Canal  Bank  with  "  better  security f^'^  to  which  Cain,  the  maker, 

consented. 

We  are  of  the  opinion  that  the  act  of  preference  was  a  valid  and 

binding  agreement,  and  that  the  notes  postponed  thereby  cannot  be 

allowed  to  come  in  competition  with  others  mentioned  as  entitled  to 

priority,  nor  with  those  that  are  not  mentioned  therein.    They  must 

be  paid,  and  in  full. 

IX. 

The  remaining  question  for  determination  is,  whether  Moses  Lobe 
&  Co.  are  liable  for  interest  on  the  balance  of  the  purchase  price 
remaining  in  their  hands. 

The  judgment  of  the  lower  court  relieved  them,  as  well  as  M.  Frank, 
from  paying  interest.  This  was,  doubtless,  upon  the  theory  that  the 
appearance  of  Moses  Lobe  &  Co.  represented  both. 

In  their  intervention,  all  parties  thought  to  have  an  interest  in  the 
distribution  of  this  fund  were  citedlnto  court  to  contest,  contradictorily 
with  each  other,  their  respective  rights,  and  they  prayed  the  court  to 
allow  them  to  make  a  deposit  of  the  purchase  price  in  their  hands,  and 
that  the  fund  be  decreed  to  be  paid  to  such  party  or  parties  as  shaJl  ef- 
fectudUy  disburden  the  property  purchased  of  its  mortgages  and  free  them 
from  aU  liability,  so  that  the  property  should  pass  to  them  uninctim- 
bered,  and  they  be  relieved  from  paying  interest. 

Thereupon  the  court  granted  an  ex  parte  order,  directing  all  persons 
interested  to  be  summoned  by  notice  published  in  a  newspaper,  and 
that  the  funds  be  deposited  in  the  State  National  Bank  on  or  before 
the  1st  of  October,  1881,  or  that  the  parties  notified  show  cause  to  the 
contrary. 

The  money  weis  never  deposited  in  court  or  in  bank.  Intervenors 
announced  their  readiness  to  make  the  deposit,  and  that  it  should  be 
paid  to  whomsoever  the  court  should  decree  entitled  to  it. 

It  was  admitted  on  the  trial  that  intervenors  '*  tendered  the  court, 
for  deposit,  the  total  amount  of  the  adjudication  and  asked  the  court 
to  issue  an  order  upon  all  parties  to  show  cause  why  it  should  not  be 
deposited  in  the  State  National  Bank,  or  at  any  other  place  they 
should  be  willing  it  should  be  deposited.'^ 

The  contention  of  the  Gerroania  Bank  and  appellants  was  that  the 
fund  should  be  deposited  wiili  the  executors  of  Cain  for  distribution. 

There  was  some  evidence  adduced  by  the  intervenors  to  the  effect 
that  they  had  in  bank  cash  deposits  sufficietU  to  have  enabled  them  to 
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have  checked  for  an  aioonnt  equal  to  the  surplas  of  the  proceeds  in 
their  hauds.  But  the  evidence  also  shows  that  the}*  did  not  keep  in 
bank  a  special  fund  on  deposit  for  the  purpose  of  paying  the  pnrchase 
price;  and,  aotwithstanding  tliey  had  a  surplus  to  their  credit  in  bank, 
they  were  checking  on  the  bank,  from  time  to  time^  for  various  sums. 
That  this  money  has  been  kept  in  their  own  name  to  the  credit  of  the 
general  account,  and  a  sufficient  amount  at  all  times  retained  there  to 
pay  the  sum  due  to  whomsoever  the  court  sliould  order  it  paid. 

Was  this  such  a  deposit  or  offer  to  deposit  the  price  of  adjudication 
as  contemplated  by  the  code,  whereby  the  purchasers  might  exonerate 
themselves  from  paying  interest? 

In  this  case  we  are  dealing  with  a  concursus  created  by  intervenors 
for  their  own  protection  and  benefit. 

When  this  cause  was  under  previous  consideration  their  right  to  cre- 
ate it  was  determined.    34  Ann.  644;  35  Ann.  759. 

Their  manifest  purpose,  in  its  creation,  was  to  compel  the  creditors 
of  Cain  to  contradictoi-ily  establish  their  rights,  and  to  receive  payment 
accordingly,  with  a  view  of  disencumbering  th^r  property.  Their  riglit 
to  make  a  deposit  was  not  then  a  controversy  in  the  case,  and  was  not 
decided. 

The  appellants  rest  their  claim  for  interest  on  R.  C.  C.  2550,  2559. 

Quoting  the  former:  "The  buyer  owes  interest  on  the  pt^e  of  the 

sale  until  the  payment  of  the  capital,  in  the  three  following  cases: 

«•  •«•  •••• 

"  2.    If  the  thing  sold  produces  fruits,  or  any  other  income. 

**  8.    From  the  date  of  the  sale,  when  the  price  is  then  due." 

Quoting  the  latter:  "  The  purcJiaser  may  also  require  the  deposit,  to 
relieve  himself  from  the  payment  of  tnieresf'* 

All  debts  bear  interept  at  the  rate  of  five  per  cent  per  annum  from 
the  date  they  become  due,  unless  otherwise  stipulated.  R.  S.  sec.  1883; 
R.  C.  C.  1938;  33  Ann.  582;  7  N.  S.  437;  4  Ann.  6;  12  Ann.  116. 

Like  rules  obtain  with  regard  t^  judicial  public  auction  sales,  and 
private  Rales.     R.  C.  C.  2617,  2608. 

These  articles  have  been  the  subject  of  repeated  adjudications.  19 
La.  94,  Ball  vs.  LeBrcton;  7  R.  175,  Erwln  vs.  Greene;  9  R,  424,  Fer- 
rand  vs.  Claiborne. 

In  15  Ann.  256.  Brotht-rs.  ftyndic.  vs.  Cronan.  the  Court  said.  "'  Th*» 
vendee,  in  order  to  lelieve  hiniseU"  from  the  payment  oiinteresf,  is  re- 
quired to  make  a  deposit  of  the  price.'' 

In  that  case  suit  was  brought  to  have  the  adjudication  declared  null. 
The  Court  decided  that  he  had  tlie  right  to  '^  suspend  payment  of  the 
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price ^'  nutil  security  was  furuisbed,  bat  that  did  not  relieve  bim  from 
paying  iDterest.    R.  C.  C.  2557, 2558. 

The  Conrt  puts  it  tbns  poiutedly :  ^*  The  fact  that  the  syndic  in  the 
suit  against  McDonogb  sought  to  have  the  adjudication  declared  null, 
did  not  authorize  the  plaintiff  to  keep  both  the  price  and  the  property,'^'' 
etc. 

Quite  a  parallel  case  is  found  in  5  Ann.  313,  Scott  vs.  Featherstone, 
in  which  the  Court  said :  '^  The  sale  under  the  concurrent  mortgage 
did  not  extinguish  the  other  mortgagee  created  in  the  same  act  and  at  the 
same  time.  No  proceedings  had  been  taken  on  those  other  mortgages, 
and  the  sheriff  had  no  right  to  receive  the  amount  due  on  them,  under 
the  writ  he  held. 

"  The  portion  coming  to  the  other  mortgage  creditors  would,  in  that 
case,  remain  in  the  hands  of  the  pat  chaser,  subject  to  their  call,  and 

secured  by  their  mortgage. 

•  •  «•«  «••• 

''Collier,  in  whose  place  they  stand,  was  a  stake-holder  to  the  amount 
remaining  in  his  hands,  after  satisfying  the  executions  under  which  he 
purchased.  •  •  • 

*'  For  that  interest,  as  well  as  the  principal,  a  privilege  existed  «n  the 
property  at  the  time  of  the  judicial  sale,  and  it  continued  to  run  against 
Collier  afterwards,  upon  that  portion  of  the  price  which  remained  in  hi^ 
hands. 

**To  that  interest  the  plaintiffs  are  entitled^ 

In  31  Ann.  87,  Bacas  vs.  Hernandez,  the  Court  said  :  "  He  is  not  only 
permitted  to  retain,  but  he  is  required  to  retain  in  his  hands,  the  amount 
of  the  liens  in  advance  of  that  of  the  seizing  creditor,  and  the  day  to 
which  the  interest  upon  them  is  to  be  calculated  for  retention,  lias  been 
fixed.''  18  Ann.  65,  Quertier  vs.  Succession  of  Hille ;  25  Ann.  345, 
Henderson  vs.  Meichants'  Mutual  Insurance  Co.;  7  R.  398,  Fortier  vs. 
Slidell. 

In  Yateman,  Woods  &  Co.  vs.  Erwin,  14  Ann.  145,  the  Court  said: 

**  But  the  property  was  of  a  kind  which  produced  fruits,  and  it  would 
be  unjust  that  plaintiffs  shon]^d  retain  the  piice  in  their  hands,  and  not 
pay  the  interest,  while  his  judgment,  to  pay  which  the  property  was 
sold,  was  bearing  interest. 

**  It  appears  to  up,  that  the  article  ot  the  Code  of  Practice  which 
authorizes  tlie  purchaser  to  retain  in  his  hands  the  amount  of  the  spe- 
cial mortgages  and  privileges, implies  that  the  purchaser,  himself,  like 
the  property  he  has  bought,  must  become  responsible,  and  bound  for 
the  interest  which  may  accumulate  on  such  mortgages  after  the  sale. 
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*' Otherwise  it  would  be  to  the  advaDtage  of  the  purchaBer  to  delay 
the  paymeut  of  the  portion  of  the  price  left  in  his  haudft  as  long  na  pos- 
sible, and  the  debtor  would  be  deprived  of  liis  property  while  interest 
would  he  constantly  accumulating  against  him,''^  etc. 

The  purchasers  have  been  in  the  possession  and  enjoyment  of  ti*n 
vahiable  property  they  purchased  on  the  18th  of  June,  1881,  and  yot 
they  have  retained  in  their  hands  about  $90,U00  of  the  prit-e  tci  the; 
credit  of  their  general  account  in  bank  ever  since,  less  the  amounts  dis- 
bursed, upon  orders  of  court,  in  the  executory  proceedings.  To 
relieve  them,  under  all  the  circumstances  herein  related,  from  the 
payment  of  legal  interest,  would  be  gross  injustice  to  Cain^s  succession 

and  his  creditors. 

X. 

The  appellants  are  the  only  parties  entitled  to  the  benefits  of  this 
decree  against  the  purchasers  for  interest,  and  only  the  holders  (»f 
notes  of  the  Jirst  series  of  twenty- four  are  entitled  to  participate  in 
the  distribution  of  the  proceeds  of  the  sale  of  the  property  made 
June  18,  1881. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  and  is  hereby  amended  in  the  following  particulars, 
to-wit : 

1.  So  as  to  recognize  the  right  of  David  Roos,  as  the  holder  of 
notes  numbered  14  and  18,  to  participate  in  the  distribution  of  the 
proceeds  of  sale  concurrently  with  the  New  Orleans  Canal  and  Bank- 
ing Company. 

2.  So  as  to  allow  Julius  Meyer,  as  the  holder  of  notes  numbered 
8  and  9,  to  participate  therein  concurrently  with  the  New  Orleans 
Canal  and  Banking  Company. 

3.  So  as  to  allow  the  Gcrmania  National  Bank,  holding  note  No.  19, 
to  participate  therein  concurrently  with  the  New  Orleans  Canal  and 
Banking  Company. 

4.  So  as  to  allow  Henry  Roos,  holding  notes  numbered  5,  6,  7  and 
10,  and  the  Germania  National  Bank,  holding  notes  numbered  1,  2,  3 
and  4,  to  participate  ratably  and  equally  in  whatever  surplus  shall 
remain  after  preceding  payments  have  been  made. 

5.  So  as  to  require  of  Moses  Lobe  &  Co.  to  pay  five  per  cent  per 
annum  interest  on  the  sum  of  $67,000,  the  amount  of  price  of  the 
property  purchased  by  them,  under  executory  proceedings,  from  the 
18th  of  June,  1881,  until  paid,  subject  to  proper  credits  for  sums  by 
them  expended  under  orders  of  court. 

6.  So  as  to  require  of  M.  Frank  to  pay  like  interest  on  the  sum  of 
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$27»550,  the  amount  of  the  piece  of  property  purchased  by  him  from 
same  date,  until  paid,  subject  to  proper  credits  for  suras  expended 
aoder  orders  of  court. 

By  rejecting  the  demands  of  Wiltz,  administrator,  against  the 
appellants  for  the  annulmerit  and  revocation  of  the  two  acts  of 
mortgage  as  simulated  pro  tantOy  and  by  avoidii)g  that  part  of  the 
decree  of  the  court  a  qua  requiring  th^  appellants  to  surrender  their 
notes  for  cancellation. 

By  requiring  the  Recorder  of  Mortgages  to  cancel  and  erase  the 
said  conventional  mortgage  executed  by  L.  B.  Cain  on  the  26th  of 
February,  1878,  and  the  legal  mortgage  resulting  from  the  registry  of 
the  marriage  contract  between  L.  B.  and  Caroline  Cain,  in  so  far 
as  it  afPects  their  property,  when  Moses  Lobe  &  Co.  and  M.  Frank 
shall  have  complied  with  the  terms  of  this  decree. 

It  is  further  ordered,  adjudged  and  decreed  that,  fn  all  other 
respects,  the  judgment  appealed  from  be  affirmed,  with  all  costs  of 
both  courts  to  be  taxed  against  P.  S.  Wiltz,  administrator,  M.  Frank, 
Moses  Lobe  &  Co.  and  Germania  Bank. 

Judgment  amended  and  affirmed. 


On  Application  for  Rehearing. 

PoghU,  J.  On  consideratityn  of  the  numerous  applications  for 
rehearing  in  this  cause,  we  have  discovered  several  errors  which  have 
crept  in  our  review  of  the  very  complicated  and  almost  innumerable 
issues  presented  in  the  multifarious  pleadings  contained  in  this  record. 
Hence,  we  have  concluded  to  reopen  the  case  in  order  to  make  neces- 
sary corrections. 

L 

The  first  complaint  which  attracts  our  attention  emanates  from 
Moses  Lobe  &  Co.,  and  is  levelled  at  that  part  of  our  opinion  which 
holds  them  liable  f(»r  legal  interest  on  the  amount  of  their  purchase 
from  the  date  thereof. 

Id  his  brief,  their  counsel  is  clamorous  in  his  description,  and  he 
grows  literally  censorious  in  his  complaint  of  the  manifest  errors 
which,  in  his  opinion,  we  have  committed  in  that  connection. 

His  great  reliance  to  support  his  as8ertion  that  we  have  done 
injustice  to  his  clients,  is  on  our  opinion  in  the  case  bearing  the  title  of 
Morris  vs.  Executors  of  Cain,  reported  in  the  lUtli  of  our  Annuals, 
p.  657. 

He  argues  that,  on  the  strength  and  under  the  guidance  of  our  adju- 
47 
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dication  and  of  onr  utterances  in  that  case,  he  advised  his  clicnta  of 
their  right  to  suspend  the  payment  of  the  price  of  their  purchase, 
and  assured  them  that  they  could  not  be  held  liable  for  interests  on 
the  amount  of  their  debt.  Hence,  he  concludes,  with  great  assurance , 
that  w^  must  have  erred  in  onr  present  case,  or  in  the  previous 
opinion;  that  it  is  now  too  late  for  us  to  recede  from  our  previous 
utterances,  and  that,  therefore,  we  have  no  alternative  but  to  recant 
our  conclusions  in  the  present  case,  or  otherwise  we  might  be  charged 
with  glaring  judicial  inconsistency. 

A  careful  reading  of  the  opinion  in  the  34th  Annual  will  satisfy  any 
impartial  mind  that  the  zeal  ef  counsel  has  clouded  his  judgment. 

A  reference  to  that  case  shows  that  the  two  points  discussed  and  dis- 
posed of  therein  were  as  stated  in  tlie  opinion : 

1.  '^Are  the  defendants  (the  executors)  entitled  to  receive  the  pro- 
ceeds of  sale  realized  in  this  suit,  to  distribute  them  by  an  account  in 
the  succession  of  the  deceased,  which  they  represent  V^ 

2.  '^  Has  a  purchaser  of  real  estate  at  tlie  judicial  sale  made  in  this 
case  the  riglit  to  proceed,  as  he  has  done,  with  a  view  to  clear  the  pro- 
perty acquired  by  him  from  the  encambrauces  which  burden  itf  ^^ 

The  issue  was  presented  in  a  proceeding  styled  an  intervention,  in- 
stituted by  Lobe  &  Co.,  in  which  it  was  proposed  to  bring  all  parties 
in  interest  into  court  by  means  of  a  notice  published  in  a  public  jour- 
nal, nnder  an  ex  parte  order  of  the  district  judge. 

Now,  while  the  Court  recognized  the  right  of  a  purchaser  situated  like 
Lobe  &  Co.  to  seek  by  some  legal  proceeding  to  clear  the  encumbrances 
which  cloud  his  title,  or  in  the  mean  time  to  deposit  the  amount  of  his 
purchase,  it  concluded  that  the  mode  adopted  by  them  and  sanctioned 
by  the  lower  court  was  not  warranted  under  our  laws;  it  also  held 
that  the  executors  were  not  entitled  to  receive  and  administer  the  pro- 
ceeds of  the  sale,  and  hence  the  following  decree  was  entered  : 

''It  is  ordered  and  decreed  that  the  judgment  appealed  from  dis- 
charging the  rule  of  the  executors  for  the  proceeds  of  sale  be  affirmed 
at  the  costs  of  appellants.^' 

''  It  is  further  ordered  and  decreed  that  the  ex  parte  order  rendered 
on  the  9th  of  August,  1881,  on  the  petition  of  Lobe  &  Co.  filed  on  that 
day  be  annulled  and  set  aside,  and  that  the  prayer  therein  for  suofa  «r 
parte  order  be  refused  without  prejudice  to  further  proceedings  on  the 
petition  itself,  contradictorily  with  the  parties  therein  asked  to  be 
cited,  the  costs  of  the  appeal  from  the  order,  including  the  costs  of 
the  rendition  of  the  order,  to  be  paid  by  Lobe  &  Co." 

Now,  it  appears,  from  the  records  of  this  Court,  that  in  furtherance 
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of  that  decree,  Lobe  &  Co.  then  renewed  their  proceedings  in  the 
lower  court,  where  they  were  met  l»y  an  exception  of  no  cause  of 
action,  and  one  of  improper  proceeding.  On  appeal  by  them  from  a 
judgment  maintaining  the  exceptions,  this  Court  recognized  the 
proceeding  as  proper,  as  well  as  intervenor's  cause  of  action,  reversed 
the  judgment  appealed  from,  and  remanded  the  case  for  further  pro- 
ceedings.   35  Ann.  759,  Morris  vs.  Cain^s  Executors. 

It  is  clear  that  the  purport  and  legal  effect  of  those  two  decisions 
were  to  judicially  recognize  the  right  of  mtervenors  to  seek  to  clear 
the  encumbrances  off  their  property,  and  to  judicially  determine  the 
proper  mode  of  proceeding  to  that  end.  No  issue  was  presented 
involving  their  right  to  make  a  deposit  of  the  purchase  price  in  the 
instant  case,  and  no  decree  or  mandate  affecting  such  right  in  the 
remotest  degree  was  made  in  either  case. 

We  were,  therefore,  fully  sustained  by  the  record  when  we  made 
the  following  statement  in  onr  present  opinion  : 

''  Their  right  to  make  a  deposit  was  not  then  a  controversy  in  the 
case  and  was  not  decided. ^^  Hence,  it  follows  that  any  argument  or 
assertion  to  the  contrary  is  unwarranted. 

The  last  judgment  above-referred  to  was  rendered  in  May,  1883, 
and  the  record  before  us  fails  to  disclose  any  effort  on  the  part  of 
Lobe  &  Co.  to  press  the^r  asserted  right  to  make  a  deposit  to  a  trial, 
and  as  an  independent  question,  it  has  not  to  this  day  been  judicially 
disposed  of. 

It  is,  therefore,  perfectly  safe  to  conclude  that  the  argument  which 
seeks  to  commit  this  Court  to  a  decision  or  utterance  under  which 
counsel  could  claim  the  right  to  assure  his  clients  that  they  could  not 
be  legally  held  liable  for  interests  on  the  amount  of  their  purchase,  is 
absolutely  unfounded. 

It  is  thus  made  clear  that  intervenors  can  derive  no  strength  from 
our  own  precious  utterances  in  support  of  their  present  contention. 

A  second  examination  of  the  authorities  on  which  they  rested  their 
claim  to  be  exonerated  from  the  payment  of  interest  on  their  pur- 
<5hase,  and  of  those  on  which  we  rested  our  conclusions  has  had  the 
effect  of  solidly  confirming  our  views  on  the  subject. 

The  apparent  conflict  between  the  decisions  which  they  quote  and 
those  which  we  have  followed  is  easily  explained  by  the  consideration 
that  Article  2553  of  the  present  Civil  Code,  which  is  quoted  in  our 
opinion,  was  not  contained  in  the  Code  of  1808,  on  the  provisions  of 
which  the  decisions  of  Miles  vs.  Oden,  8  N.  S.  214;  Jovellina  vs. 
Minor,  1  La.  72  j   D'Aqnin  vs.  Coiron,  3  La.  409,  which  they  quote, 
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were  rendered.  Hence  it  follows  that  the  rale  was  chan^^ed,  not  as  a 
result  of  a  judicial  departure  from  established  principles,  but  as  a 
consequence  of  a  legislative  mandate. 

Dealing  with  the  subject  in  the  leading  case  on  this  question,  this 
Court  said :  ^^AU  these  decisions  were  made  with  referen^je  to  the  Code 
of  1808 ;  the  case  now  before  us  arose  under  the  existing  Louisiana 
CodC;  which  contains  some  express  provisions  on  this  subject,  besitles 
those  in  the  former  Code."  And  the  article  in  question  is  then  referred 
to  as  the  provision  introduced  in  the  new  Code  by  tlie  jurisconsults 
who  prepared  the  amendments  to  the  Code,  and  doubtless  with  the  in- 
tention of  establishing  the  rule  that  the  purchaser  must  either  deposit 
the  amount  of  his  purchase  or  pay  interest  thereon.  In  that  case  the 
opinion  settled  the  rule  as  follows:  *^To  withhold  or  suspend  payment 
does  not  necessarily  imply  a  forfeiture  of  any  part  of  the  debt  or  of 
its  accessories.  The  creditor  who  is  unable  to  give  security  may  re- 
quire the  deposit.  He  may  require  it  to  be  made  in  a  bank  which  pays 
interest  on  deposits.  If  he  do  not  and  consents  to  leave  it  in  the 
hands  of  the  debtor,  the  latter  becomes  a  quasi- pledgee,  and  being  at 
the  same  time  in  the  enjoyment  of  the  property  sold,  it  would  seem 
should  be  bound  in  equity  to  pay  the  interest,  which  is  a  compensation 
for  fruits,  unless  he  in  his  turn  cliooses  to  relieve  himself  from  the 
payment  of  interest"  by^deposi ting  the  price."  Ball  et  al.  vs.  I^eBretoo 
et  al.,  19  La.  149. 

This  case  has  been  affirmed  in  every  subsequent  opinion  rendered  in 
causes  involving' that' question.  In  the  instant  case  it  is  not  contested 
that  Lobe  &  Co.^^had  the  right  to  suspend  pa.^ment.  It  is  equally  clear 
that  the  property  bought  by  them  bears  fruits;  hencf,  they  must  pay 
interests. 

But,  as  contended  rfor  by  intervenor's  counsel,  we  should  have 
framed  our  decree' so' as  to"'con form  with  the  following  conclusion  io 
our  opinion  :  "  The  appellants  are  the  only  parties  entitled  to  the 
benefit  of  this  decree  against  the  purchaser  for  interest."  It  follows, 
therefore,  that  the  extent  of  the  obligation  to  pay  interest  is  to  be 
measured  by'the  aggregate  amount  accruing  out  of  the  purchase  price 
to  the  notes  held  by  Julius  Meyer  and  Henry  and  David  Roos. 

The  complaint  of   the  same  counsel  of  that  part  of  our  decree  in 
distiibuting'the'cobts  incuned  in  the  trial  below  is  also  well  founded 
and  in   both  these  particulars  we  shall  amend  our  original  decree  to 
the  relief  of  Moses  Lobe  &  Co. 

11. 

The  next  application  to  be  considered   is  that  made  by  counst^l  for 
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the  GermaDia  Bank,  wlio  charge  error  in  our  conclusioDS  in  favor  of 
Henry  Rons.  They  contend  tliat  the  record  affords  no  proof  of  the 
legal  rights  of  Roos  to  the  ownership  and  possession  of  the  notes  Nos. 
5,  6, 7  and  10  of  the  series  of  24  mortgage  notes.  A  second  examina- 
tion of  the  record  on  this  point  leads  us  to  the  conclusion  that  the 
contention  is  unfounded,  and  to  adhere  to  the  reasons  of  our  original 
opinion. 

But  the  bank  is  en t? tied  to  relief  on  the  question  of  costs.  There 
is  error  in  holding  her  for  a  portion  of  the  costs  in  the  lower  court, 
and  to  that  end  our  amended  decree  will  be  particularly  in  her  favor. 

in. 

We  shall  now  note  the  complaint  of  the  present  counsel  of  M. 
Frank,  who  is  held  up  as  no  party  to  the  proceedings  and  as  having 
been  erroneously  condemned  to  pay  interest  on  the  amount  of  his 
purchase,  as  well  as  to  costs.  His  counsel  are  mistaken  in  their 
contention.  Although  Frank  had  made  no  appearance  by  pleadings 
or  by  counsel,  he  had  been  legally  made  a  party  to^the'cowcMr^iw.  A 
default  had  been  taken  against  him  in  two  of  the  numerous  pleadings 
which  were  all  joined  in  the  consolidated  proceedings,  and  the  district 
judge  rendered  in  his  favor  precisely  the  same  judgment  which  was 
rendered  in  favor  of  M.  Lobe  &  Co.,  and,  like  them,  he  is  now  an 
appellee  before  this  Court,  and  equally  within  the  scope  of  any 
judgment  which  may  be  rendered  in  favor  of  the  appellants  in  the 
cause. 

When  the  district  court  decreed  that  he  was  entitled  on  payment  of 
the  amount  of  his  bid  without  interesU  to  a  full  cancellation  of  the 
mortgage  and  other  encumbrances  which  affected  the  property  which 
he  purchased,  no  one  was  heard  to  complain  in  his  behalf  that  he  was 
not  involved  in  the  contest. 

Our  conclusions  as  to  him  are  correct  and  they  will  remain  undis- 
turbed. 

IV. 

W^e  are  favorably  impressed  with  the  complaint  of  counsel  for  the 
Canal  Bank  from  that  part  of  our  opinion  which  purports  to  give  legal 
effect  to  the  preference  recognized  as  binding  in  our  opinion,  granted 
by  Henry  Roos  as  the  holder  of  eight  of  the  mortgage  notes  to  the 
eleven  notes  of  the  same  series  held  by  J.  C.  Moriis  and  by  the  Canal 
Bank. 

Under  a  correct  construction  of  that  act  it  is  clear  that  tlie  status  of 
the  notes  8,  9,  14,  18  and  19,  which  were  not  then  held  by  either  of  the 
contracting  parties,  remains  as  unaffected  as  if  the  act  of  preference 
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had  never  been  executed.  It  follows  therefore  that,  with  the  act,  as 
without  it,  the  holder  of  each  of  those  five  notes  is  entitled  to  partici- 
pate in  one-twenty-fouTth  of  the  wliole  fund,  for  tlie  reason  that  he  is 
neither  preferred  nor  postponed  to  the  holders  of  any  of  the  other  notes 
of  the  series.  * 

Now  the  practical  result  of  our  decree  is  to  advance  the  holders  of 
these  five  notes,  quoad  the  eight  postponed  notes,  to  the  same  rank 
held  by  Mori  is  and  the  Canal  Bank,  and  thus  to  make  them  participate 
each  for  one-sixteenth  instead  of  one- twenty-fourth  of  the  proceeds  of 
the  sale,  and  therein  consists  the  error  which  we  shall  correct  in  our 
new  decree. 

In  order  to  facilitate  a  proper  execution  of  the  judgment,  we  recast 
the  decree  in  its  entirety;  although  the  corrections  are  intended  to 
a£fect  certain  portions  only. 

It  is  therefore  ordered  that  our  previous  decree  be  annulled  and  set 
aside,  and  that  the  following  decree  be  rendered  in  it«  stead : 

It  is  therefore  ordered,  adjudged  and  decreed  that  che  judgment 
appealed  from  be  ameoded  in  the  following  particulars : 

1.  That  said  judgment,  in  so  far  as  it  exonerates  Moses  Lobe  & 
Co.  and  M.  Frank  from  the  payment  of  interest  on  their  purchase,  as 
it  denies  the  ownership  of  appellants  to  the  mortgage  notes  which 
they  claim  to  hold,  and  in  so  far  as  it  maintains  the  action  of  Wiltz, 
public  administrator,  for  the  simulation  pro  tanto  of  the  act  of  mort- 
gage under  which  appellants  declare,  be  annulled  and  avoided.  It  is 
further  decreed 

2.  That  five-tweuty-fourths  of  the  principal  of  the  fund  realized  be 
set  apart  for  the  benefit  of  the  Germania  Bank,  as  holder  of  note  19 
for  one-twenty-fourth ;  of  David  Roos,  as  holder  of  notes  14  and  18, 
for  two-twenty-fourths ;  and  Julius  Meyer,  as  holder  of  notes  8  and  9, 
for  two-twent3'-fourths. 

3.  That  out  of  the  residue,  nineteen -twenty-fourths,  J.  C.  Morris 
and  the  Canal  Bank,  as  holders  of  the  notes  11,  12,  13,  15,  16,  17,  20, 
2J ,  22,  23  and  24,  be  paid  in  full  and  by  preference  out  of  the  amount 
accruing  to  and  remaining  over  to  the  credit  of  Henry  Roos,  as  holder 
of  notes  5,  6,  7  and  10  -,  and  of  the  Germania  Bank  as  holder  of  the 
notes  1,  2,  3  and  4. 

4.  That  Moses  Lobe  &  Co.  and  M.  Frank  be  condemned  to  pay  in- 
terest at  the  rate  of  five  per  cent  per  annum  from  June  18,  1881,  on 
the  balance  remaining  due  by  them  respectively  on  the  respective 
amounts  of  their  purchases,  to  the  extent  of  the  aggregate  amount  of 
the  notes  held  by  appellants  as  follows:  of  notes  8  and  9  held  by 
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Julius  Mejer,  of  notes  14  and  18  held  by  David  Roos,  and  of  notes  5, 
6,  7  and  10  held  by  Henry  Roos. 

5.  Th»it  the  recorder  of  mortgages  be  ordered  and  required  to  can- 
cel and  erase  the  said  conventional  mortgage  executed  by  L.  B.  Cain 
on  February.  25, 1878,  and  tlie  legal  mortgage  resulting  frt>m  the  regis- 
try of  the  mariiage  contract  between  L.  B.  Cain  and  Caroline  Cain,  in 
so  far  as  it  affects  their  property,  as  soon  as  Moses  Lobe  &  Co.  and  M. 
Frank  shall  have  complied  with  the  terms  of  this  decree. 

It  is  further  ordered  that  in  all  other  respects  and  particulars  the 
judgment  appealed  from  be  affirmed  and  made  the  judgment  of  this 
Court. 

It  is  further  ordered  that  all  costs  below  incurred  in  the  action  of 
Wiltz,  administrator,  as  against  the  validity  of  the  mortgage  and  the 
claims  of  appellants,  be  taxed  against  said  public  administrator,  and 
all  others  costs  below  equally  between  Moses  Lobe  &  Co.  and  M. 
Prank;  and  that  the  costs  of  appeal  be  taxed  equally  against  P.  S. 
Wiltz,  Jr.,  public  administrator,  M.  Lobe  &  Co.,  M.  Frank,  and  the 
Germ  an  ia  Bank. 


!  30    743{ 
46    582| 

No.  9825.  48    949 

Joseph  A.  Walker,  Syndic,   and  Mrs.  C.  E.  McVean,  Adminis- 
tratrix, vs.  Mary  A.  Dohan. 

The  sale  of  the  unexpired  term  of  a  lease  involves  the  sale  of  the  obligations  as  well  as  the 
rights.  Bnt  nothing  prevents  the  severance  of  the  right  of  oocnpancy  from  the 
obligation  to  pay  the  rent  and  the  sale  of  the  former  alone.  The  parohaser,  in  sach 
oase,  woald,  of  coarse,  assame  the  risk  of  his  right  being  defeated  by  faUnre  of  the 
principal  lessee  to  pay  his  rent ;  bat  he  woald,  by  no  means,  become  personally  bonnd 
for  the  rent 

The  sale  in  this  case  being  of  the  right  of  ocoapancy  alone,  and  not  of  the  lease,  the 
defendant  cannot  be  held  for  the  rent. 

4    PPEAL  from  the  Civil  District  Court,  for  the  Parish  of  Orleans. 
LX,     Bighiar,J. 


Braughn,  Buck,  IHnkelspiel  <&  Hart  for  Plaintiffs  and  Appellants. 
W,  8.  Benedict  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fknner,  J.    The  firm  of  C.  £.  McVean  &  Co.  held  a  lease  of  a 
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store-house  in  this  city,  wlncli  began  on  October  1,  1884,  and  ended 
on  September  30,  1886.  By  the  death  of  McVoan  and  the  inaolvenc.v 
of  cession  of  the  (inn,  the  present  plaintiffs,  in  the  capacities  stated, 
became  their  legal  representatives. 

A  judicial  order  was  obtained  in  those  proceedings  for  the  sale  of 
the  following  described  property,  to- wit : 

'*  The  right  of  occupancy  from  day  of  sale  to  the  'SOth  of  September, 
1886,  of  that  certain  store,  situated  at  the  southwest  corner  of  Canal 
and  St.  Charles  streets.,  said  store  having  been  lately  occupied  by 
C.  E.  McVean  &  Co.,  as  a  merchant  tailor's  and  gentlemen's  furnish- 
ing goods  establishment.'^ 

The  property  thus  described  in  the  order,  the  advertisements,  and 
the  proces  verbal  of  sale,  was  adjudicated  to  defendant  on  January  19, 
1886,  as  the  last  and  highest  bidder,  at  the  price  of  lifty  dollars, 
which  was  paid. 

A  few  days  afterwards,  viz:  on  February  1,  iu  the  consolidated 
proceedings  of  the  succession  and  insolvency,  plaintiffs  jointly  repre- 
senting that  the  rent  of  the  store  due  and  to  become  due  was  secured 
by  the  lessor's  privilege  on  the  movables  in  the  leasrd  premises, 
which  had  been  sold  and  the  proceeds  of  which  were  then  iu  their 
hands  subject  to  said  privilege,  obtained  an  .order  of  court  author- 
izing them  to  pay  in  full  the  amount  of  said  rent  to  the  lessor,  viz: 
$3,750,  which  payment  was  made. 

Immediately  afterwards  they  brought  the  presept  suit,  in  which 
they  claim  from  defendant,  over  and  above  the  price  of  adjudication, 
the  rent  running  under  the  original  lease,  from  day  of  sale  to  end  of 
lease,  amounting  to  $3,150. 

Defendant  filed  an  exception  of  no  cause  of  action,  which  was 
sustained  by  the  judge  a^quo. 

A  lease  is  defined  by  the  Coc]e  as  '*  a  synallagmatic  contract,  to 
which  consent  alone  is  sufficient,  and  by  which  one  party  gives  to  the 
,other  the  enjoyment  of  a  thing  at  a  fixed  price." 

The  contract  embodies,  in  itself,  reciprocal  rights  and  obligations— 
the  ri^ht  of  enjoyment  and  the  obligation  of  paying  the  rent — which, 
so  far  as  governed  by  the  contract  alone,  coexist  and  adhere  to  each 
other.  Hence,  it  has  been  repeatedly  decided  that  the  sale  of  the 
unexpired  term  of  a  lease,  without  qualification,  is  a  sale  of  the  lease 
for  such  term,  as  an  entirety,  including  its  obligations  as  well  as  its 
rights }  or,  in  the  language  of  the  Court,  that  the  **  bid  for  the  Uase  in 
such  a  case,  is  a  premium  which  the  bidder  is  willing  to  give  for  the 
transfer  of  the  lease  to  himself,  witli  all  its  obligations,  as  well  as  all 
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the  rights  tliereto  attaclied,  from  the  luomoiU  of  the  adjadication/^ 
Bartels  vs.  Creditors,  IJ  Ann.  433;  D^Aquiu  vs.  D'Annant,  14  id.  217  ; 
Brintou  vs.  Datas,  17  id.  174  ;  Lehman  vs.  Dreyfus,  37  id.  587. 

A  reference  to  every  one  of  these  cases  will  show  that  the  thing 
sold  was  the  lecLse  for  its  unexpired  term. 

But  in  the  instant  case,  as  appears  from  the  statement  given,  the 
thing  sold  is  not  the  lease,  but  simply  the  right  of  occupancy  for  u 
given  term.  In  other  words,  the  right  is  severed  from  the  obligation, 
and  is  sold  separately  and  apart.  In  the  earliest  of  the  above- quoted 
cases,  the  learned  dissenters.  Lea  and  Spoffbrd,  JJ.,  said  :  ''  There  are 
two  ways  of  selling  the  unexpired  term  of  a  lease — one  by  selling  it 
for  a  premium,  subject  to  the  payment  of  the  rent  to  the  landlord  ; 
the  other  by  selling  or  assigning  the  right  of  occupation  without  the 
assumption  of  the  rent.  The  latter  is  the  more  frequent  way  of  sell- 
ing or  assigning  it,  since  it  rarely  happens  that  the  unexpired  term  of 
a  lease  is  worth  a  premium.  Tlie  case  of  a  sub-lease  is  a  familiar 
illustration  of  one  form  of  this  latter  mode  of  assignment.  The 
sub- ten  ant  has  nothing  to  do  with  the  original  contract  of  a  lease. 
He  is  bound  only  for  the  payment  of  the  rent  which  he  stipulates  to 
pay  as  sub-lessee  ;  and  whatever  may  be  the  rights  of  the  landlord  to 
cause  the  lease  to  be  cancelled  for  non-payment  of  the  rent  by  his 
tenant,  he  can  in  no  case  hold  the  sub-tenant  liable  for  the  payment 
of  the  rent  under  a  contract  to  which  he  is  not  privy.  Even  the 
lessor's  privilege  would  not  extend  to  the  effects  of  the  under-lessee, 
except  so  far  as  the  later  might  be  indebted  to  his  principal  tenant. 
C.  C.  2676  ;  6  Rob.  294."     Bartells  vs.  Crs.,  14  Ann.  437. 

Nothing  in  the  majority  opinion  conflicted  with  these  plain  proposi- 
tions of  law.  The  only  point  of  difference  was  whether  the  sale  of 
the  unexpired  term  of  a  lease,  ea  nomine,  without  express  limitation, 
involved  the  transfer  of  the  obligations  with  the  rights,  or  of  the 
latter  alone. 

Mr.  Hennen,  the  author  of  th**.  Digest,  and  one  of  the  most  acute 
legal  minds  of  liis  day,  in  \i\a  note  on  these  decisions,  anticipated  the 
very  question  which  is  now  presented,  saying:  *' What  forbids  the 
severance  of  a  right  from  its  correlative  obligation  and  the  transfer  of* 
the  one  without  the  other?  The  lessee's  right  is  to  occupy  the 
premises,  his  obligation  to  pay  the  rent.  Can  he  not  make  a  sale  or 
donation  of  the  right,  retaining  himself  the  obligation  to  pay  the 
renti  It  is  true  that  the  non-fulfilment  might  defeat  the  enjoyment 
by  his  vendee  of  the  right  transferred.     But  the  transfer  and  sever- 
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ance  would  be  none  the  less  possible  and  legal.    *    *    •    The  lessor's 
rights  are  not  thereby  affected.^^    1  Hennen's  Dig.,  p.  803. 

These  suggestions  admit  of  no  answer  conformable  to  reason,  and 
the  right  and  power  of  the  lessee  to  transfer  his  right  of  occupancy 
separately  from  his  obligation  to  pay  the  rent,  though  dependent  as 
regards  che  lessor  upon  his  compliance  with  that  obligation,  most  be 
conceded,  unless  restrained  by  special  contractual  stipulations. 

Indeed,  this  very  case  affords  a  conspicuous  illustration  of  the 
necessity  for  the  existence  of  such  right  and  power.  Here  was  a  case 
where  the  rent  due  by  the  insolvent  lessees  for  the  entire  term  was 
abundantly  secured  by  privilege  on  movables  which  had  been  sold 
and  the  proceeds  held  by  plaintiffs  subject  to  the  lessor's  claim.  By 
virtue  of  this  obligatory  payment  of  the  rent,  plaintiffs  were  left  with 
the  right  of  occupancy  which  was,  naturally,  useless  to  them  and 
worthless,  unless  they  could  sell  it. 

What  should  hinder  them  from  selling  it  and  realisdng,  for  the  bene- 
fit of  the  estates  which  they  represented,  whatever  it  would  bring  f 

They  have  exercised  that  right.  They  have  severed  the  right  of 
f»ccupancy  from  the  obligations  of  the  lease,  and  have  sold  the  former 
simply  and  alone.  This  is  what  the  defendant  purchased,  according 
to  the  plain  terms  of  the  adjudication.  She  has  not  bought  a  lease 
or  the  unexpired  term  of  a  lease,  and  cannot  be  held  for  obligations 
which  she  never  expressly  or  impliedly  assumed. 

Judgment  affirmed. 

Dissenting  Opinion. 

Bkrmudkz,  C.  J.  This  contreversy  involves  the  question  of  the 
extent  of  the  liability  of  the  adjudicatee  of  the  right  of  occupancy  of 
premises,  the  lease  of  which  had  many  months  to  run. 

The  suit  is  brought  by  the  syndic  of  an  insolvent  firm  and  by  the 
administratrix  of  the  succession  of  a  deceased  partner  for  the  recovery 
of  rent  paid  the  landlord,  from  the  defendant,  as  the  adjndicatt'e  of 
the  right  of  occupancy  of  the  property  for  the  unexpired  term  of  the 
lease. 

To  the  petition  an  exception  of  no  cause  of  action  was  filed. 

From  a  judgment  sustaining  this  defense  the  plaintiffs  have  taken 
this  appeal. 

From  the  petition  and  documents  annexed  to  it,  tiie  following  appear 
to  be  the  facts  in  the  case  : 
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On  the  15th  of  August,  1884,  the  estate  of  S.  B.  Slocomb  leased  to 
Moriarty  &  McVean,  for  the  term  of  two  years,  coiumeDCiDg  on  the 
1st  of  October  following,  the  southwest  corner  of  Canal  and  St.  Charles 
streets,  for  $4,500  per  annum,  payable  monthly ;  the  defendant,  Mary 
Dohan,  serving  a  security  for  the  payment  of  the  rent  and  the  fulfill- 
ment of  all  the  obligations  thereof. 

The  firm  having  gone  into  insolvency,  and  one  of  the  partners, 
Chas.  E.  McVean,  liaving  died,  the  court  ordered  the  sale  of  the  right 
of  occupancy  of  said  premises. 

On  the  19th  of  January,  1886,  the  sheriff  offered  the  right  of 
occupancy  for  sale,  which  was  adjudicated  to  the  defendant  for  $50, 
paid  cash,  who  is  now  sued  for  $3,150,  for  the  rent  from  that  date  to 
the  termination  of  the  lease,  1st  of  October,  1886. 

AJter  the  sale,  the  syndic  paid,  with  the  authority  of  the  court,  the 
landlord,  with  a  view  to  a  subrogation  to  the  latter's  rights  under  the 
lease. 

The  defense,  practically,  is  tliat,  as  the  right  of  occupancy  and  not  the 
lease,  was  purchased,  the  defendant  is  not  liable  for  the  rent  of  the 
premises  beyond  the  $50  which  were  actually  paid  to  the  sheriff. 

It  has  been  held,  in  several  cases,  that  when  the  lease  is  sold  to 
liquidate  a  succession,  or  an  insolvency,  the  amount  of  adjudication 
is  to  be  considered  as  a  bonus  or  premium  for  the  lease,  and  that  the 
adjudicatee  is  liable  for  the  rent,  under  the  conditions  of  the  lease,  for 
the  unexpired  term. 

The  last  expression  of  the  judicial  mind  on  that  question  is  to  be 
found  in  the  case  of  Lehman  vs.  Dreyfus,  37  Ann.  587,  in  which 
previous  authorities  were  reviewed  and  expounded.  11  Ann.  433;  14 
Ann.  213;  17  Ann.  174. 

While  counsel  for  the  purchaser  denies  the  applicability  of  the 
principle  announced  in  the  most  recent  case,  he  remained  perfectly 
silent  touching  the  anterior  adjudications,  and  refers  to  no  authority 
to  sustain  his  position. 

It  is  impossible  to  discern  in  this  case  any  difference  between  the 
sale  of  a  lease  and  the  sale  of  the  riglit  of  occupancy.  Of  what 
advantage  wiaild  the  right  to  the  lease  be  without  the  right  of 
occupancy,  and  what  would  be  the  benefit  of  the  right  of  occupancy 
without  the  lease  ? 

The  lease  confers  the  right  of  occupancy  and  the  right  of  occupancy 
is  the  consideration  of  the  lease.     There  was  no  severance. 

Whoever,  therefore,  acquired   the  right  of   occupancy   under  the 
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lease,  acquired  the  lease,  and^  whoever  bonght  the  lease,  bought  the 
right  of  occupancy  under  it. 

If,  by  purchasing  the  lease,  the  acfjudicatee  incurs  the  oblig.ations  of 
a  lessee,  it  is  clear  that  acquiring  the  right  of  occupancy  is^  acquiring 
the  lease,  and  is  au  indisputable  voluntary  assumption  of  consequent 
obligations. 

The  jurisprudence  which  has  established  the  liability  of  the  pur- 
chaser of  the  lease  for  the  payment  of  the  rent,  may  be  erroneous ; 
but  it  has  for  thirty  years  become  a  rule  of  property  which  must  be 
respected,  and  which  cannot  be  destroyed  by  subtle  questionable 
distinctions  without  a  difference. 

When  the  court  ordered  the  sale,  and  when  the  sheriff  offered  the 
right  of  occupancy,  bids,  in  the  shape  of  premiums,  were  expected  for 
the  purchase  of  that  right  as  a  thing,  as  the  object  .to  be  sold,  which 
the  insolvents  surrendered  to  the  possession  and  enjoyment  of  the 
premises,  subject,  of  course,  to  all  the  rights  and  obligations,  as 
lessees,  during  the  eight  months  and  ten  days  to  run  before  the  expira- 
tion of  the  lease. 

In  other  words,  what  was  offered  and  what  was  sold  was  the  prtn- 
lege  of  occupying  the  premises,  as  the  insolvents  would  have  done  had 
they  not  surrendered  to  their  creditors. 

The  adjudicatee,  by  purchasing  the  right  of  occupancy,  jumped  into 
their  shoes,  and  has  thereby  acquired  all  their  rights  and  incurred  all 
their  obligations  under  the  lease. 

In  the  case  of  Brinton  vs.  Datas,  last  cited,  one  of  the  grounds  of 
resistance  was,  as  appears  by  the  transcript,  that  the  lease  (offered  in 
evidence,  but  to  which  the  defendant  was  not  a  party)  was  res  inter 
alios  acta.    The  objection  did  not  hold. 

The  court  then  declared  that  the  adjudicatee  was  liable  for  the 
rent,  whether  the  lease  or  the  terms  and  conditions  thereof  were 
announced  in  the  advertisement  or  not.  ^'  It  is  the  legal  effect  of  the 
adjudication,^'' 

In  the  present  case  the  adjudicatee  cannot  plead  ignorance  of  the 
lease,  for  she,  by  a  specially  authorized  agent,  intervened  in  the  act 
and  served  as  surety. 

She  cannot  be  heard  to  say :  that  she  is  a  •'*  stranger,^^  or  *'  third 
person,^'*  She  actually  had  knowledge  that  there  was  a  lease,  and  that 
the  lessees  were  to  pay  rent  at  the  stated  rate  for  the  premises. 

Purchasing  the  right  of  occupancy  was  purchasing  the  lease,  for 
without  the  lease,  the  right  of  occupancy  would  not  exist.    The  right 
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of  occupancy,  therefore,  implies  the  lease.     This  must  have  been  the 
general  understanding  at  the  sale. 

To  suppose  that  when  the  defendant  offered  $50  for  the  rij^^ht  of 
occupancy,  during  eight  months  and  more,  of  premises  rented  for 
$4,500  per  annunij  she  understood  that  8l»e  would,  on  payment  of  that 
paltry  sum  only,  be  entitled  to  the  possession  and  enjoyment  of  the 
property  during  that  time,  free  from  tlie  rent  under  the  lease,  would 
require  a  stretch  of  credulity  which  the  most  conciliating  mind 
cannot  stand. 

Watkins,  J.,  concurs  in  this  opinion. 


No.  9694. 
W.  B.  Scott  &  Co.  vs.  A.  B.  Seelye. 

The  ten  yean  within  which  a  suit  to  reTive  a  jndgment  muAtbe  brongbt,  begin  to  ran  from 
the  rendition  of  such  judgment. 

This  means :  Its  signature  by  the  lower  jadge,  or  its  finality  on  appeal,  whether  when  the 
last  Jadicial  day  allowed  for  asking  a  rehearing  expires,  or  when  snoh  rehearing  is 
refused. 

Particalsrly  is  such  the  initial  point  for  prescription,  when  the  judgment  sought  to  be 
reviTed,  is  first  rendered  by  the  appellant's  court,  in  place  of  that  rendered  by  the 
lower  court. 

The  finality  of  such  judgment  on  appeal  is  not  to  be  computed  from  the  date  of  the  signa- 
ture of  the  reversed  judgment  in  the  lower  court. 

When  ten  calendar  years  appear  to  have  run  from  the  finality  of  the  judgment,  the  burden 
is  on  the  plaintiff  to  show  that  the  suit  to  revive  was  instituted  within  the  delay. 

A  mere  omission  to  do  so  does  not  justify  a  judgment  declaring  the  action  prescribed. 

Where  It  is  clearly  in  the  power  of  a  plaintiff  thus  omitting  or  failing,  to  adduce  proper 
proof,  it  would  serve  no  useful  purpose  to  dismiss  his  suit.  The  case  ought  to  be  re- 
manded. 

A    PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
r\.     Tissotf  J. 


ir.  8,  Benedict  and  H.  C.  Gage,  for  Plaintiffs  and  Appellants. 

J.  McConnell  and  if.  E,   Upton,  for  Defendant  and  Appellee  : 
First.    Neither  a  suspensive  or  devolutive  appeal  will  prevent  prescription  from  running 

against  the  judgment  appealed  from.  Marbury  vs.  Pace,  30  Ann.  1330. 
A  Judgment  becomes  final  from  the  date  of  the  signature  of  the  judge  a  quo,  and  if  ten 
years  are  allowed  to  elapse  from  the  date  of  such  signature,  before  citation  of  revival  is 
fterved  on  the  defendant,  it  is  prescribed .  The  delay  caused  by  a  suspensive  appeal  will 
not  be  counted  in  favor  of  the  judgment  creditor  to  defeat  the  plea  of  prescription. 
Walker  vs.  Succession  Hays.  Town  Public  Administrator,  93  Ann.  176. 
A  devolutive  appeal  from  a  final  judgment  does  not  suspend  or  interrupt  prescription  pend- 
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ing  tbe  appeal.  Acts  of  1853,  p.  *230.  Where  a  law  is  dear  and  free  from  all  ambiipi- 
Ity,  tbe  letter  of  it  munt  not  be  disregarded  under  tbc  pretense  of  puraaing  it«  spirit. 
G.  C.  13.  The  citation  required  by  tbe  Act  of  1853,  page  250,  in  that  the  jadgmeat  may 
be  revived  before  it  is  prescribed,  refers  to  the  Judgme£.t  rendered  by  the  district 
court,  and  not  that  of  the  Supreme  Court.    31  Ann.  295;  S3  Ann.  587. 

Second.  Any  party  intereeted  in  a  judgment  may  have  tbe  same  revived  by  oaaslnx  tlie 
judgment  debtor  to  be  cited  before  the  court  which  rendered  the  judgment,  before  pie- 
soription  has  accrued.  The  restraining  of  the  execution  of  a  judgment  by  a  writ  of 
injunction  sued  out  by  the  judgment  debtor,  does  not  interrupt  the  currant  of  pre- 
scription .  If,  therefore,  more  than  ten  years  are  allowed  to  elapse  from  the  date  of  the 
rendition  of  the  judgment,  without  causing  the  judgment  debtor  to  be  cited,  the  judg- 
ment is  prescribed.    Yale,  Jr.  &  Co.  vs,  Randle  A  Co.,  23  Ann.  579. 

The  rendition  of  the  judgment  is  the  signing  thereof  by  the  judge ;  at  leaet.  that  act  fixes 
the  date  of  the  judgment  and  the  period  from  which  prescription  begins  to  run.  C.  P. 
545,  546,  547,  555. 

Hereafter,  all  judgments  for  money,  whether  rendered  within  or  without  the  State,  ahall 
be  prescribed  by  the  lapse  of  ten  years  from  their  rendition,  unless  revived  at  any  time 
before  they  are  prescribed  by  having  a  citation  issued  according  to  Law,  to  the  defend- 
ant or  his  representative,  from  the  court  which  rendered  the  judgment,  unless  the  de- 
fendant or  his  representative  show  good  cause  why  the  judgment  should  not  be  revived. 
R.  C.  C.  Art  3547;  31  Ann.  342,  343;  31  Ann.  395;  39  Ann.  69;  30  Ann.  1331;  Acts  of 
1853,  p.  350;  K.S.  3813. 


The  opinion  of  the  Court  wa«  delivered  by 

Bermudez,  C.  J.  This  is  a  suit  to  revivo  a  judgment.  The  plea  of 
ten  years^  prescription  in  bar,  having  been  sustained,  the  plaintiffs 
appeal. 

The  judgment  rendered  by  the  lower  court  was  in  favor  of  the  dt- 
fendant,  and  signed  on  the  3d  of  July,  1874. 

On  appeal,  it  was  reversed  on  the  24th  of  December  following,  and 
judgment  was  rendered  for  $5000,  with  interest,  in  favor  of  plaintiffs. 

On  the  14th  of  January,  1885,  the  present  action  was  brought  to 
revive,  and  on  the  next  day  citation  was  served. 

The  district  judge  sustained  the  plea  of  prescription,  and  r««jected 
the  demand. 

Counsel  for  plaintiffs  insist  very  properly  that  the  ten  years  began 
to  run  only  on  the  day  when  the  judgment  in  favor  of  plaintiffis  be- 
came final  and  executory. 

It  appears,  from  the  minutes  of  this  Court,  that  within  the  six 
judicial  days  allowed,  an  application  for  a  rehearing  was  filed,  which 
was  refused  on  the  20th  of  February,  1875. 

The  transcript  of  appeal  in  the  present  suit,  does  not  show  that  this 
material  fact  was  proved  in  the  lower  court.  The  burden  waa  upon 
the  plaintiffs  to  show  that  they  had  brought  their  action  to  revive 
within  the  ten  years,  after  the  judgment  had  become  executory. 

The  contention  that  the  judgment  of  the  Supreme  Court  must  be 
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read  behind  the  signature  of  the  district  judge,  as  though  rendered  by 
him,  and  that  prescription  must  be  computed  from  that  signature,  can 
liardly  be  considered  serious -for,  that  would  be  to  allow  prescription 
to  run  against  a  judgment  before  it  existed. 

By  "  rendition'*^  found  in  Article  3547  R.  C.  C.  the  Legislature  meant 
the  finality  of  the  judgment,  sought  to  be  revived,  whether  by  the 
signature  of  the  district  judge,  or  by  the  expiration  of  the  last  judi- 
cial day  allowed  to  ask  a  rehearing,  or  the  refusal  of  such  rehearing. 

Owing  to  plaintiffs  failure  to  show  that  the  suit  was  brought  and 
citation  served,  within  the  delay,  there  was  no  initial  point  for  the 
computation  of  the  prescription  and  such  omission  could  not  justify  a 
judgment  sustaining  the  plea. 

Dismissing  the  suit,  would  serve  no  useful  purpose. 

In  furtherance  of  the  ends  of  justice  the  case  ought  to  be  remanded. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed 
from  be  reversed,  and  that  this  case  be  remanded  to  the  lower  court 
for  further  proceedings  according  to  law,  defendant  to  pay  costs  of 
appeal  and  those  of  the  lower  court,  from  the  filing  of  the  plea  of 
prescription ;  costs  to  be  subsequently  incurred*  to  abide  the  result  of 
the  suit. 


No.  9939.  I  44 

The  State  of  Louisiana  vs.  Jake  Durr. 

The  rnle  that  the  rif^ht  of  peremptory  challenge  is  waived  when  the  Joror  is  passed  over  to 
the  opposite  party,  cannot  be  maintained  wilhoat  qualification ;  bat  it  mast  be  exercised 
before  the  juror  is  accepted  by  the  opposite  party  and  commenced  to  be  swcm. 

Keither  the  prosecution  nor  the  accused,  though  he  be  one  of  two,  or  mon>,  jointly  indicted 
and  on  trial,  can  be  heard  to  complain  of  peremptory  challenges  tendered  by  the  other. 

Evidence  pertaining  to  collateral  issues,  disconnected  with  the  charge  against  the  accused, 
cannot  be  introduced .    Same  would  be  confusing  and  misleading  to  the  jary . 

It  is  improper  that  the  trial  judge  should  give  to  the  jary  a  special  charge  which  contains 
statements  of  fact,  although  hypothetioally  stated,  if  likely  to  influence  the  mind  of  the 
Jary  in  reference  to  the  facta  proven  in  the  case. 

The  judge  is  not  forced  to  adopt  the  language  in  which  defendant's  counsel  may  coach  a 
requested  special  charge ;  he  may  recast  the  propositions  and  submit  them  in  his  own 
UmM.  When  special  instructions  asked  for,  are  partly  correct  and  partly  erroneous, 
the  Judge  is  neither  bound  to  affirm  nor  repudiate  it  as  a  whole,  but  he  may  restate  it  in 
his  own  terms. 

The  correctness  of  the  refusal  of  the  district  judge  to  sign  one  bill  of  exceptions  cannot  be 
tested  by  the  presentation  and  signing  of  another,  with  reasons  assigned.  It  must  be 
presented  in  a  different  form  of  proceeding. 

A    PPEAL    from    the    Tenth    District    Court,    Parish    of    DeSoto. 

l\    Hall,  J. 
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M.  J,  Cunningham,  Attorney   General,  and  J.   C.   Fugh,  District 
Attorney,  for  the  State,  Appellee : 
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1 .  A  tender  of  the  jaror  to  the  accused  is  qo  waiver  of  the  rijsht  of  peremptory  challenge. 

Wharton.  P.  and  P.  §  G75 ;    Waiennan.  C.  D.  P.  602  (140) ;  Wharton,  C.  P.  and  P.  67:3 ; 

RiahoponC.  P.,  Vol.  I,  §  945;  Pro  Jut  J  ur.  Trials.  §$  105,  165;  State  vs.   Roland,  38 

Ann.  19. 
i.  The  r^ection  of  a  juror  by  the  trial  judge,  fpen  if  errotKoue,  ailbnU  of  itaelf  no  legal 

jipnonnd  of  complaint  to  the  accused.    1  Bishop  C-  P.  §926;  State  vs.  Oetrander,   "  13 

Iowa,  435;"  Wharton,  Cr.  PI.  aud  Pr..  §  620 :  State  vs.  Barnes.  34  Ann.  395;  State  ra. 

Eloi,  ib.  1195;  State  Ts.  Farrar,  35  Ann.  315.    This  is  no  longer  an  open  question  ia 

criminal  iarispradence.    State  vs.  Creech.  38  Ann.  481 ;  State  vs.  Shields,  33  Ann.  1410. 

3.  A  witness  cannot  be  interrogated,  fren  on  crottt-examiiMtion,  about  immaterial  and 
collateral  matters. 

4.  General  character  for  "  badne»s  "  or  "  infamy  '*  is  inadmissible.  Wharton  Cr.  Bv.  ^  473 
484  and  486. 

5.  The  test  of  whether  a  fact  inquired  of.  on  cross-examination,  is  collateral,  ia:  would, 
the  cross-examining  party  be  entitled  to  prove  it  as  a  part  of  his  caae.  tending  to  eatab- 
lish  his  plea.    Ib.  §  484.  and  authorities  therein  cited. 

6.  The  court  is  not  bound  to  give  instructions  in  the  words  asked  for,  however  material 
might  be  the  instructions ;  but  if  given  substantially,  so  as  to  meet  the  whole  of  the 
point,  it  is  sofficient.    State  vs.  Carr,  32  Ann.  407 ;  State  vs.  Porter,  35  Ajin.  1159. 

7.  The  trial  judge  may  withdraw  an  erroneous  instruction,  and  correct  bis  error.  State 
vs.  Jones,  36  Ann.  204.  Can  withdraw  illegal  and  incomplete  evidence  of  the  jury . 
SUte  vs.  Davis,  34  Ann.  351 ;  State  vs.  Parce,  37  Ann.  269. 

8.  The  trial  judge  is  limited  to  the  law,  and  cannot  trench  on  the  facta.    R.  S. 

9.  The  trial  judge  is  not  required  to  give  a  special  charge  when  it  is  substantially  covered 
by  his  (general  charge  to  the  Jury. 

10.  Proper  way  to  secure  the  signature  of  the  tiial  judge  to  a  bill  of  exception  is  by 
mandamus.  17  Ann.  287 ;  26  Ann.  67.  The  judge  properly  refuses  to  sign  a  bill  of 
exception  which  does  not  conform  to  the  facts. 

B.  W.  Sutherlin  and  Scales  <&  Lee  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

WatkinSi  J.  The  defendant  was  indicted  for  an  assault  upon 
Julia  Hutchins,  with  an  intent  to  commit  a  rape,  and  from  a  verdict 
of  guilty  and  sentence  by  the  court  to  imprisonment  for  one  year  at 
hard  labor,  he  has  appealed. 

The  alleged  irregularities  in  tiie  proceedings  and  errors  of  the  trial 
judge  are  presented  by  sundry  bills  of  exception  reserved  for  the 
accused. 

I. 

The  first  one  was  taken  to  the  judge's  allowing  the  district  attorney 
to  peremptorily  challenge  a  juror  after  he  had  been  examined  on  tiie 
part  of  the  State  on  his  voir  dire  and  surrendered  to  defendant's  coun- 
sel for  examination. 

Tiie  argument  is  that  the  State  had  fully  examined  the  person 
tendered  as  a  juror,  and  had  accepted  him,  and  that  the  district 
attorney  had  no  right  to  reconsider  his  acceptance  and  selection,  aud 
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thereafter  peremptorily  challenged  and  discharged  the  person  from 
service  as  a  juror. 

Tlie  trial  judge  ruled  that  the  right  of  either  party  to  challenge  a 
Juror  may  be  exercised  at  any  time  before  the  juror  is  sworn,  and  that 
defendant  has  no  right  to  complain,  because  he  may  only  exercise  the 
right  of  rejeeiion,  and  not  the  right  of  selection,  by  the  State. 

In  this  State  the  right  is  given  to  the  prosecution  to  exercise  peremp- 
tory challenges,  as  well  as  to  the  accused.  R.  S.  997,  998,  Act  86 
of  1880. 

At  common  law  the  prosecution  was  not  entitled  to  peremptory 
challenges. 

Whar.  Crim.  Plead,  and  Practice,  Sec.  G12,  that  author  says: 
"  Under  ordinary  circumstances  the  defendanVa  right  to  a  peremptory 
challenge  is  waived  when  the  juror  is  passed  over  to  the  court  or  the 
prosecution,  though  this  opinion  cannot  be  maintained  without  quali- 
fication, as,  on  due  cause  shown  to  the  court  at  any  moment  he/ore 
the  case  is  opened  and  the  juror  in  question  is  sworn,  it  will  permit  the 
challenge. 

*^  In  any  view,  the  right  ceases  when  the  panel  is  complete  and 
accepted.'*    IMd,  Sec.  617. 

In  another  section  the  same  author  says,  in  discussing  the  same 
subject,  ''  that  the  better  opinion  is  that,  on  due  cause  shown,  the 
right  may  be  exercised  at  any  period  down  to  the  completion  of  the 
panel."    Ibid,  Sec.  677. 

We  do  not  understand  the  phrase  ''  on  due  cause  shown,''  occurring 
in  these  two  quoted  sections,  to  relate  to  challenges  for  cause.  Same* 
uiast  be  understood  in  the  sense  of  reason,  or  excuse-  i.  e.,  that  the 
defendant  may  make  fk perempto^^y  challenge,  after  he  has  passed  the 
juror,  if  he  can  assign  to  the  court  a  reasonable  excuse  for  the  dela^ 
in  preferring  it.  Peremptory  challenges  alone  are  under  discussion  in 
those  sections. 

This  being  the  rule  at  common  law,  where  the  prosecution  has  ni> 
right  to  exercise  peremptory  challenges,  there  is  no  good  reason  wh^ 
itsliould  not  apply  to  this  State,  where  the  prosecution  is  so  entitled. 
^In  treating  of  its  exercise  in  those  States  whose  laws  are  similar  to 
otir  own,  Wharton  says :  "  The  challenge,  either  hy  the  prosecution  or 
tfie  deferiscj  must  be  before  the  oath  is  commenced,  down  to  which 
time  it  exists.  The  moment  the  oath  is  begun  it  is  too  late."  Ibid. ' 
Sec.  672 ;  1st  Bishop  Crim.  Plea,  and  Prac.  Sec.  945.  But  same  author 
says:  ''It  is  no  waiver  of  the  right  to  challenge  for  cause,  for  the  de- 
48 
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foDdant  to  pass  the  juror  over  to  the  court,  or  to  the  opposite  side  for 
ezamiDation.^^    Ibid.  Sec.  675. 

The  rule  laid  down  by  this  Courtis  predecessors  in  State  vs.  Cum- 
mings,  5  Ann.  332,  is  that  ''the  State  should  first  ezercit^e  the  right  of 
challenge /or  cause  or  peremptorily,  and  present  the  juror  to  the  ac« 
cnsed  as  a  good  and  lawful  juryman ;  that  the  accu8ed  should  then 
exercise  his  right }  and  that  the  State  should  not  be  allowed  to  cJutllenge 
after  the  juror  has  been  accepted  by  tlui  prisoner.^ 

Wharton  says  ''  the  right  of  peremptory  challenge  is  a  right  not  to 
select,  but  to  reject^    Ibid.  Sec.  620. 

Hence,  neither  the  State  nor  the  defendant  has  any  right  to  com- 
plain of  peremptory  challenges  tendered  by  the  other.  . 

*'  Neither  of  two  defendants,  in  one  indictment,  on  a  joint  trial,  has 
caoae  to  complain  of  a  challenge  by  the  other."    Ibid.  Sec.  680. 

In  United  States  vs.  Marchant,  12  Wheaton  482,  the  Supreme  Court 
say:  ''The  right,  therefore,  of  (peremptory)  challenge  does  not, 
necessarily,  draw  after  it  the  right  of  selection,  but  merely  of  exclusion. 
It  enables  the  prisoner  to  say  who  shall  not  try  him ;  but  not  to  say 
who  shaU  be  the  particular  jurors  to  try  him."    4  Blackstonc,  p.  353. 

It  is  clear  that  the  district  attorney  had  the  legal  right  to  perempto- 
rUy  challenge  the  juror,  E.  V.  Flores,  at  any  time  prior  to  hia  acc^t- 
ante  by  the  accused. 

II. 

A  second  bill  was  reserved  by  the  defendant's  connsel  to  the  r^fasal 
of  the  court  to  allow  him  to  ask  Will  Collins — a  witness  for  the  State 
under  cross-examination — if  he  had  "seduced  his  cousiu,  Julia  Lau- 
rent, who  lived  in  proximity  to  his  mother's  house."  The  gi^ouidd  on 
which  counsel  maintains  the  competency  of  the  testimony  is  "  that  it 
will  show  that  he  is  a  seducer )  and  the  true  motive  of  the  said  Oscar 
Collins  and  Will  Collins,  brothers,  in  going,  at  that  time,  to  the  house 
of  the  prosecutrix,  their  cousin ;  that  their  true  purpose  and  motive 
(in)  going  there  was  •  ♦  *  *  for  the  purpose  of  entrapping  and 
overtaking  the  defendant,  at  the  house  of  the  prosecutrix,  by  prior 
arrangement  and  agreement  between  them,"  etc.;         •  *  • 

"and  that  their  going  to  the  house  was  not  by  accident^  or  for  the  pur- 
pose of  protecting  the  prosecutrix  against  the  defendant,"  etc.;  *  * 
*  *  «  *  « i^Q^  that  the  said  Oscar  and  Will  Collins  and  de- 
fendant were  rivals  and  competitors  for  the  illicit  \o\e  of  the  prosecu- 
trix," etc. 

The  trial  judge  assigns  the  following  reiison  for  disallowing  an  an- 
swer   to    the   question    propounded,    viz :     *'  The    matter    inquired 
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aboaty  the  seduction  of  Julia  Laurent  by  Will  Collhis,  occurred  five  or 
six  years  ago,  and  tbat  unfortunate  girl  lias  been  dead  several  years ; 
and  the  court  was  unable  to  see  bow  that  circumstance  could  have  any 
relation  to  this  case,  or  any  tendency  to  prove  a  conspiracy,  etc.,  as 
cUimed,  especially  as  there  was  no  evidence  whatever  of  a  conspiracy, 
or  that  the  Collinses  went  to  the  prosecutrix's  house  for  any  improper 
purpose,"  etc. 

We  agree  with  the  district  judge.  If  admitted,  and  the  answer  had 
been  an  affirmative  one,  it  could  not  have  effected  in  any  way  i^\e 
issue  joined  on  the  charge  of  assault,  with  intent  to  commit  a  rape. 
The  alleged  seduction  was  a  collateral  issue  not  on  trial,  and  totally 
disconnected  from  the  alleged  criminal  assault  by  the  accused  upon  an 
entirely  different  person. 

The  ruling  is  approved. 

IIL 

A  third  bill  was  reserved  by  the  defeudaut^s  counsel  to  the  refusal 
of  the  trial  judge  to  give  the  jury  the  following  special  charge,  viz  : 

''In  cases  of  this  kind,  the  evidence  of  the  prosecutrix  is  to  be 
received  with  caution.  In  coming  to  your  conclusion  as  to  whether 
the  defendant  assaulted  the  prosecutrix  with  intent  to  rape  her 
forcibly  and  against  her  will,  if  you  should  find  that  he  assaulted  her 
at  all,  you  must  take  into  consideration  all  the  suerounding  circum- 
stances at  the  time.  The  question  of  intent  is  one  of  fact  to  be 
deduced  from  all  the  circumstances  surrounding  the  case.  If  you 
should  find  that  any  assault  was  made  by  the  defendant  on  the  prose^r 
catrix,  then,  in  coming  to  your  conclusion  as  to  whether  such  assault 
was  made  with  intent  to  rape  her,  notwithstanding  such  resistance  ta 
she  might  make,  such  facts,  as  that  the  assault  was  made  in  the  day 
time^  in  a  place  near  the  public  roads,  or  railroads,  or  depots,  houses 
or  places  open  to  public  view ;  occupied  by,  and  frequented  by 
people;  within  reach  of  assistance,  and  within  sight  and  call  of 
ftAaistance,  and  that  she  made  no  outcry  or  call  for  assistance,  and 
made  no  effort  of  escape  when  she  had  opportunity  to  do  so ;  or  that 
she  remained  alone  in  the  house,  so  situated,  with  the  defendant,  for 
any  considerable  period  of  time,  after  she  suspected  the  intent  of 
defendant  to  rape  her;  or  that  she  quietly  remained  alone  in  the' 
house,  BO  situated,  with  defendant,  for  a  considerable  period  of  time 
after  such  alleged  assault,  and  that  she  only  made  outcry  to  a  person 
who  unexpectedly  approached  the  house,  and  who  was  not'  discovered 
antil  immediately  in  the  presence  of  defendant  and  prosecutrix,  who 
were  then,  or  had  been  for  some  considerable  period  of  time,  seated. 
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in  quiet  conversatiob,  after  tbe  alleged  asBanlt  bad  been  made,  if  any 
assault  bad  been  made;  and,  all  nucli  circumstances,  justify  .strong 
inferences  tbat  tbe  assault,  if  any  assault  was  made,  was  not  made 
witb  tbe  intent,  on  defendant's  part,  to  rape  tbe  prosecutrix,  notwith- 
standing all  resistance  sbe  might  make." 

Tbe  court  refused  this  charge  as  a  whole,  but  acceprcd  part  of  it 
The  portion  of  tbe  special  charge  adopted  by  the  court  and  read 
to  the  jury  was  the  second  and  third  sentences  thereof  as  follows: 

<'  In  coming  to  your  conclusion  as  to  whether  the  defendant  assaulted 
the  prosecutrix  with  intent  to  rape  her  forcibly,  and  against  her  will, 
if  you  should  find  tbat  he  assaulted  her  at  ail,  you  must  take  into 
consideiation  all  the  surrounding  circumstances  at  the  time.  The 
question  of  intent  is  one  of  fact  to  be  deduced  from  all  the  circum- 
stances surrounding  the  case.'' 

The  bill  further  recites  tbat  defendant's  counsel  had  requested 
previously,  that  a  written  charge  be  given,  and  tbat  it  was  given ; 
and  it  charges  that,  after  having  declined  to  make  the  special  charge 
requested,  tbe  trial  judge  announced  orally,  '^  that  in  lieu  of  the 
remaining  portions  of  said  special  charge,"  he  would  read  certain 
sections  of  Wharton's  Criminal  Law,  which  are  copied  into  the  bill. 

He  insists  that  the  action  of  tbe  court  in  refasing  said  special  charge, 
<'  as  presented  in  writing,  was  illegal,  and  that  it  was  the  duty  of  the 
court  to  have  read  to  tbe  jury  the  special  charge  in  full^  as  presented, 
or  to  have  rejected  it  infullJ" 

He  further  excepts  to  the  oral  statement  made  by  the  judge  to  the 
jary,  in  declining  to  make  the  special  charge  requested ;  and  to  his 
reading  law  to  them  from  books,  as  appHcabl'e  to  the  case,  on  tbe 
ground  that  the  accused  was  entitled  to  a  charge  exelusivelif  in  writing.- 

Further,  that  ^'  the  attempted  withdraical  thereof  from  tbe  jury,  after 
objection  was  made  by  the  defendant's  counsel,  and  the  attempted 
reduction  of  it  to  writing,  was  illegal.  That  the  written  charge  had 
already,  theretofore,  been  completed  and  read  to  the  jury,  and  that 
the  additional  charge,  reduced  to  writing  and  read  to  the  jury,  was  nol 
requested  by  tbe  defendant  or  the  State;  and  that  the  court,  after 
having  furnished  the  written  charge  to  the  jury,  had  no  right  to  write 
and  read  other  and  additional  charges  or  sections  of  the  law  ;-  and  the 
action  of  the  court  was  calculated  to  confnse  and  mislead  tbe  jury.'* 

The  bill  is  in  extenso  and  purports  to  recite  much  of  the  evidence 
that  was  adduced  upon  the  trial,  and  which  was  reduced  to  writing, 
and  appears  in  the  record  annexed  to  bill  No.  2. 

The  judge,  in  the  reasons  that  are  annexed  to  this  bill,  makes  the 
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statement  tliat  tlie  special  charge  asked  for  coutainB  a  partial  statement 
of  the  evidence,  witb  facts  proved  intermingled  vs'mIl  wbat  was  not 
proved^  and  partial  statements  of  the  testimony  of  prosecatrir, 
omitting  the  reasons  she  gave  for  not  making  an  ontcry  or  escape,  vis: 
that  defendant  threatened  to  kill  her  if  she  cried  out  or  attempted  to 
escape,  which,  if  given  by  the  court  to  the  jury,  would  hare  been 
likely  to  have  influenced  their  decisipn  on  the  facts  by  reciting  in 
their  hearing  and  refreshing  their  memories  upon  a  partial  and  incor- 
rect statement  of  them,  without  giving  them  the  law  applicable  to  the 
whole  and  correct  statement  of  facts.  •  *  •  That  if  the  court  had 
given  this  special  charge,  as  asked  for,  it  would  have  been  charging 
the  jury  on  the  facts,  in  violation  of  R.  S.,  Sec.  991,"  quoting  it. 

^'It  will  be  observed  that  the  statement  of  facts  in  the  special 
charge  rejected,  is  not  given  hypothetically,  but  in  the  narrative 
form." 

It  is  elementary  tb«it  the  trial  judge  is  forbidden  to  charge  the  jury 
on  the  facts;  and  it  is  equally  improper  that  he  should  give  them  in 
charge,  partial  statements  of  fact,  although*  hypothetically  stated,  if 
likely  to  influence  their  minds  upon  the  facts  in  the  case. 

Hence  the  rule  announced  by  Wharton,  that  the  judge  is  not  ''forced 
to  adopt  the  language  in  which  counsel  may  conch  instructions  prayed 
for;  but  may  recast  the  propositions,  and  submit  them  in  bis  own 
terras ;  nor  is  he,  when  an  instruction  asked  for  is  partly  correct^  and 
partly  erroneous ^  hound  either  to  affirm  or  repudiate  it  as  a  whole;  hut  as 
has  heen  seen,  he  may  restate  *  •  the  law  in  his  own  terms."  WLar. 
Crim.  Plea,  and  Prac,  sec.  712, 
This  Court  has  followed  that  rule  in  State  vs.  Porter,  95  Ann.  1159. 
In  State  vs.  Jackson,  35  Ann.  769,  this  Court  held  that  where  the 
''charge  requires  qualification,  limitation  or  explanation,  the  refusal  of 
the  judge  to  give  it  will  not  be  disturbed."  35  Ann.  775,  State  ya. 
Ricnlfi;  36  Ann.  84,  State  vs.  Chevallier. 

The  reasons  assigned  by  the  judge  for  his  ruling  appear  to  be  ample 
and  strictly  in  accord  with  the  authorities  quoted. 

In  reply  to  the  counsePs  objections  to  the  judge^s  oral  statements, 
and  explanation  of  his  refusal  to  give  the  special  charge  requested,  to 
the  jury,  he  says:  "The  oral  remarks  withdrawn  and  given  in  writing, 
it  is  believed,  could  not  have  prejudiced  the  defendant." 

The  course  pursued  by  the  trial  judge  in  this  particular,  finds  sanc- 
tion in  decisions  of  this  Court.  36  Ann.  204,  State  vs.  Jones ;  Water- 
man's Crim.  Dig.  pp.  379,  624. 

Whether  the  oral  observations  made  by  the  judge  were  witbdrawn, 
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or  in  sabstance  reduced  to  writing  and  read  to  them,  is  of  bo  practical 
importance.  The  defendant's  counsel  contends  that  tliere  w  a  fatal 
▼arianoe  between  the  judge's  oral  statements  nud  his  supplemental 
•written  charge ;  and  prejudicial  to  the  accused. 

Neither  the  record  nor  the  bill  of  exceptions  discloses  such  variance 
and  we  cannot  therefore  cohsider  that  question. 

IV. 

The  fourth  bill  presents  an  objection  to  the  judge's  declination  to 
give  anolher  special  charge  and  \shich  he  refused  on  the  ground  that 
the  matter  covered  by  it  was  substantially  embraced  in  the  written 
charge  already  given  to  the  jury. 

The  charge  given  to  the  jury  was  not  brought  up  with  the  transcript 
and  is  not  included  in  it,  and  we  cannot  make  the  comparison,  and 
must  accept  the  judge's  statement  as  correct. 

It  was  quite  unnecessary  that  any  part  of  the  charge  should  have 
been  repeated.  Such  a  course  would  have  been  confusing  and  mislead- 
ing to  the  jury. 

V. 

The  fifth  bill  was  taken  to  the  judge's  refusal  to  grant  the  a^^cused  a 
new  trial. 

The  a£Bdavit  appended  to  the  motion  is  elaborate,  and  to  the  effect 
that,  in  the  hurry  of  the  preparation  of  the  special  charge  discussed  in 
Bill  Np.  3,  defendant's  counsel  made  an  accidental  mistake  and  omis- 
aion  therefrom,  of  the  words  'Mf  you  find  such  circumstances  to  have 
been  proven,"  and  which  it  was  his  intention  to  have  incorporated 
therein,  and  that  he  was  unaware  of  such  a  mistake  having  been  made 
until  some  time  afterward  ;  and  that  he  subsequently  proposed  to  add 
same  thereto,  but  was  refused  permission  by  the  judge  so  to  do;  and 
that  same  exeicised  a  prejudicial  effect  upon  the  special  charge  re- 
quested and  refused. 

On  this  ground  only  his  application  for  a  new  trial  rests,  though  the 
bill  of  exceptions  to  its  refusal  mentions  the  three  first  bills  taken. 

The  judge  assigns  as  the  reason  why  he  refused  to  grant  a  new  trial 
that  he  did  not  believe  that  defendant  was  prejudiced  by  any  ruling 
he  had  made,  or  by  the  failure  of  his  counsel  to  present  his  special 
charge  in  hypothetical,  rather  than  narrative  form. 

We  do  not  regard  the  omission  from  the  requested  special  charge  of 
the  qualifying  words  as  having  produced  any  material  difference  in  the 
ruling  of  the  court,  or  as  having  exercised  any  injurious  effect  npon  the 
verdict  of  the  jury.  The  judge  gave  them  in  charge  the  substance  of 
the  requested  charge ;  and  whether  the  statement  of  tacts,  or  the  ref- 
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erence  made  to  them  in  tlie  charge  had  been  stated  hvpothetically,  or 
as  proven  facts,  the  same  should  not  have  been  given  to  the  jury,  if 
the  Judge  believed  tliey  might  unduly  impress  the  minds  of  the  jury 
as  to  what  were  proven  facts.  The  charge  of  the  judge  should  in  no 
wise  trench  on  the  facts.  It  must  be  strictly  confined  to  an  explanation 
of  the  law  applicable  to  the  case. 

The  application  for  a  new  trial  was  properly  refused. 

VI. 

The  sixtJi  bill  of  exceptions  \ias  taken  to  the  refusal  of  the  judge  tfi 
sign  another  bill  of  exceptions  with  the  special  charge,  so  altered  as  to 
conform  to  the  theory  of  defendant's  counsel  in  reference  thereto,  as 
set  out  in  his  affidavit  for  a  new  trial  annexed.  Among  other  reasons 
the  judge  assigns  for  refusing  to  sign  the  bill  in  this  form,  is  that  '^it 
would  be  to  sign  what  is  not  true,  as  the  court  never  refused  the  charge 
as  therein  presented.' 

In  this  refusal  the  court  was  correct.  But,  if  error  there  was,  same 
could  not  be  reversed  in  this  form  of  proceeding. 

Finally,  our  study  of  this  case  has  convinced  us  that  defendant  has 
had  a  fair  trial. 

Judgment  affirmed. 


No.  9872. 

The  State  ex.  rel.  E.  Daboval  et   al.   vs.  The  Police  Jury, 
Parish  of  St.  Bernard. 

When  the  appealability  of  the  case  does  not  clearly  appear,  from  the  face  of  the  pleadincs, 
to  determine  the  qaestion,  affidavits  reUtinx  to  the  amount  or  ralae  in  diapute  filed  in 
this  Court  will  be  considered. 

In  a  suit  attacking  a  franchise  or  privilege  granted  to  a  person  or  corporation,  and  it 
appears  such  franchise  or  privilege  e^cceeda  Jn  value  |3,00U,  this  Court  has  Jurisdiction. 

A  mandamus  will  lie  to  compel  the  performance  of  duties  purely  minigterial  in  their  nature, 
and  when  they  are  so  clear  and  specific  that  no  element  of  discretion  is  left  in  their 
performance,  but  that  as  to  acts  or  duties  necessaiily  calling  for  the  exercise  of  Judg- 
ment and  discretion  on  the  part  of  the  oificer  or  body  at  whose  hands  their  performance 
is  required,  mandamus  will  not  lie. 

APPEAL  from  the  Twenty-fourth  District  Court,  Parish  of  St.  Ber- 
nard.   LivaudaiSf  J. 

Hampden  Story  and  Sambola  d  Ducros  for  the  Relators  and  Ap- 
pellees : 

1.    Courts  of  Justice  are  hound  to  interfere  with  the  diecretlAnary  power  of  a  municipal 

>  corporation^  when  the  exercise  thereof  is  unreasonable,  upjust,  oppressive,  in- restraint 

of  trade,  oi  in  contravention  of  common  right,  or  tends  to  create  a  monopoly.    Const« 
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50,248,    Act  of  1884,   Xo.  93;   Cooley,   102,   SOO,  903;    33  Aon.  118S;    18  OMo  300;   1 
Daer,  N.  T.  494 ;  I  Dillon  3U4  ;  Act  of  1860.  ^'o   101,  §  » ;  Boone.  §  298,  396-7,  310 ;  45  111. 
05;  78  111.  405 ;   Dillon  356;   7  Taij^e  201 ;  24  Wi>i.  542:   46  III.  490  ;   40  N.  Y.  273:    3  Pick 
..   462;  40  aio.550;  68  Mo.  544  ;  29  Wis.  307  ;  'M  Wis.  322;  43  Iowa  524. 

2.  A  mandamns  lies  to  enforce,  not  only  the  porfurmance  of  a  duty,  bat  alto  any  legal 
right  when  the  slowness  of  ordinary  legal  forms  is  likely  to  produce  great  delay  and 
defeat  the  ends  of  Justice,  as  well  as  in  cases  where  there  is  no  other  «i>eei>lc  remedy. 
C.  P.  829 ;  Moeea  on  Mandamus,  18  ;  103  HI.  552 ;  7  CaU  286 ;  1  R.  496 ;  13  Ann.  291 ;  38 
N.  J.  2G2. 

3.  An  affidarit.  that  the  facts  are  true  to  the  best  of  affiant's  knowledge  and  belief  aie 
saffieient,  is  suflloient  in  law.    1  K.  316 ;  13  Ann.  89. 

4.  Exceptions  to  forms  are  waived  by  going  to  trial  without  a  previovs  decision  thereof. 
23  Ann.  235 ;  18  Ann.  207;  26  Ann.  312 ;  Vol.  2  Dillon  825,  828,  906. 

5      An  affidavit  to  an  original  petition  dispenses  with  swearing  again  te  a  aupplemenMl 
petition,  asking  for  a  subsidiary  wilt  or  remedy  on  the  very  same  sworn  aUegatieiKa. 
•  Nemirum  eogit  ad  vana,  7  B.  444  ;  18  AnnJ  243. 

F.  C,  Zaeharie  on  tbe  same  side. 

E,  Howard  3lcCaleh  and  James  Wilkinson  for  tlie  RespoDdents  and 
Appellants: 

1.  Mandamtu  will  not  lie  to  compel  the  members  of  a  police  Jnry  to  peiform  an  act  resting 
in  their  discretion.  High's  Ex.  Leg.  Remedies,  §§  24.  34,  42.  325;  Dillon's  Municipal 
Corporations.  $  G69;  2  La.  395 ;  21  Ann.  392;  20  Ann.  618;  22  Ann.  603;  23  Ann.  833;  29 
Ann.  692. 

2.  The  authority  conferred  upon  police  Juries  by  Art.  248  of  the  Constitution  is  a  delega- 
tion of  the  police  power,  with  the  exercise  of  which  the  Courts  cannot  interfere  without 
usurping  jurisdiction. 

8.  The  police  Jury  cannot  be  compelled  to  grant  a  special  permit  to  carry  on  a  slaughter- 
house.  The  Constitution  only  requires  them  to  pass  general  ''ordinances  designating 
the  places  for  slaughtering."  and  expreeslly  prohibits  the  restriction  of  the  bnsinees 
"  to  the  lands  or  houses  of  any  individual  or  corporation." 

4.  In  executing  Art.  248  of  the  Constitution,  the  police  Juries  act  in  the  dual  capacity  of 
police  Juries  and  boards  of  health.    Sec.  3.  Act  92  of  1882. 

5.  The  act  creating  the  Crescent  City  Slaughterhouse  (No.  118  of  1869),  and  deaignatiBg 
the  limits  for  the  business,  is  not  the  ordinance  authorised  by  the  Constitution,  but  a 
State  law  which  has  been  espreMly  repealed  by  the  Constitution  itself. 

6.  Motives  and  influences  alleged  to  have  actuated  members  of  the  police  Jury  in  their 
official  conduct,  cannot  be  inquired  into  collaterally.  Dillon  on  Municipal  Corpora- 
tions, $  248.  They  msy  be  removed  from  office  (Const.  Art.  201 ;  Aot  135  of  1381) ;  or 
punished  under  the  penal  laws  for  bribery,  corruption,  oppression  or  misdemeanors. 
Const.  Art.  173;  Aot  No.  4  of  1873;  Rev.  Stats.  868  and  869. 

7.  Villavaso  vs.  Barthet,  recently  decide<l,  settles  this  case. 

8.  "A  mandamus  cannot  be  Joiund  to  an  injunction."    Manning's  Unr.  Cam.  81 . 

JS.  T.  Beauregard  on  tbe  same  side. 


Om  Motion  to  Dismiss 

'  The  opinion  of  tbe  Court  was  delivered  by 
TpDD,  J.    The  relators,  who  had  organized  tbemMlvea  into  a  eor- 
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I '    '  ■        '  "■  ■ ' '        '        ■     " — 

poration  knowD  as  the  **St.  BerDard  Slaughterhouse  Company,"  ap- 
plied to  the  police  jury  for  the  privilege  of  erecting,  maintaining  and 
carrying  on  a  slaughterhouse  at  a  place  designated  in  said  parish. 

This  application  was  refused,  and  the  relators  then  resorted  to  a 
mandamus  to  compel  them  to  grant  the  privilege  asked,  and  from  a 
judgment  making  the  mandamus  peremptory  defendant  appeals. 

The  motion  to  dismiss  is  on  the  grounds : 

1.  That  the  matter  in  controversy  does  not  exceed  $2000  in  v^alue. 

2.  That  if  it  does  exceed  that  sum,  that  the  appeal  bond  is  insufGL*- 

cient  in  amount. 

I. 

The  pecuniary  interest  involved  in  the  controversy  does  no  expli- 
citly appear  from  the  pleadings,  and  in  the  record  we  find  several  affi- 
davits, among  them  that  of  the  president  of  the  police  jury  of  the 
parish,  that  the  pecuniary  interest  of  each  party  to  the  suit  exceeds 
two  thousand  dollars. 

These  affidavits,  in  connection  with  the  averments  of  the  petition  in 
regard  to  the  capital  stock  of  the  corporation  ($100,000),  and  the  pur- 
poses and  objects  of  the  corporation  leave  do  doubt  on  our  minds  that 
the  value  of  the  francliise  sought  by  the  relators  far  exceeds  in  value 
the  judicial  amount. 

II. 

The  appeal  bond  was  fixed  in  the  order  of  the  judge  ;  and  in  a  suit 
of  this  character  it  was  sufficient  for  a  suspensive  appeal. 
Motion  refused. 


On  the  Merits. 

Watkins,  J.  The  relators  are  the  St.  Bernard  Slaugliterlionse  Com- 
pany, a  corporation  organized  under  the  laws  of  the  State,  for  the  pur- 
pose of  conducting  the  buftiness  of  slaughtering  cattle;  and  the  indi- 
vidual members  thereof. 

They  announce  the  purpose  of  this  corporation  to  be,  to  erect  and 
maintain  all  the  hnil(linf;8  and  wharves  that  are  necessary  to  promote 
their  business,  ^*on  the  property  secured  by  them,  and  situated  *  * 
in  the  upper  portion  of  the  parish  of  St.  Bernard,  adjacent  and  contig- 
uoos  on  the  upper  line  to  the  property  and  limits  of  the  Crescent  City 
Slaughterhouse  and  Live  Stock  Landing  Company.^'  They  allege 
their  right  under  the  Constitution  and  laws  of  the  State  to  prosecute 
said  business  ''upon  their  property,''  and  aver  ''that  it  is  made  the  duty 
of  the  police  jury  to  grant  them  a  permit  to  locate  a  slaughterhouse 
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uu  the  property  above  mentioned;"  and  that  said  locality  is  the  one 
that  has  been,  by  law,  assigned  as  the  proper  one  for  such  purposes. 

They  further  aver  tiiat  the  citizens  of  that  vicinity  favor  their  enter- 
prise, and  united  with  them  in  their  petition  to  the  police  jury,  re- 
questing ''the  right  to  exercise  the  business  of  slauglitering  cattle  and 
other  live  stock,  io  the  parish  of  St.  Bernard,  on  the  property  of  Mrs. 
E,  Daboval;^^  but  that  '*  notwithstanding  the  law  and  the  facts,  the 
said  police  jury  arbitrarily,  dictatorily,  without  a  semblance  or  warrant 
of  law,  and  without  plausible  reason  or  excuse,  refnsed  to  sanction 
their  plain,  clear,  indisputable  constitutional  right  and  privilege  to 
pursue,  prosecute  and  carry  on  the  business  of  slaughtering  cattle 
and  other  live  stock  ;  and  to  erect,  maintain  and  operate  a  slaughter- 
house or  abbatoir  on  the  property  secured  by  themJ'^ 

They  charge  that  two  of  the  members  of  the  defendant  police  JU17 
who  participated  in  the  proceedings  of  that  body  and  voted  against 
their  petition  were  directly  interested  in  its  defeat  and  in  favor  of  the 
Crescent  City  Slaughterhouse  Company. 

They  further  charge  that  another  member  declined  to  vote  because 
of  his  apprehension  that  he  might  forfeit  some  political  preferment  or 
station.  And  that  the  appointment  of  another  member  was  secured 
for  the  express  purpose  of  defeating  their  application.  They  aver 
that  the  two  last  indicated  cast  their  votes  against  their  petition  at 
the  dictation  of  the  Crescent  City  Slaughterhouse  Company. 

Relators  represent  that  the  action  of  the  police  jury  in  arbitrarily 
refusing  their  application  was  in  violation  of  their  clear  legal  right, 
and  was  controlled  by  a  monopoly  abolished  by  the  State  Constitu- 
tion, and  same  is,  in  effect,  an  attempt  to  preserve  and  perpetuate  the 
exclusive  privilege  and  monopolistic  feature  of  said  corporation  in 
plain  violation  of  law  and  the  settled  jurisprudence  of  this  court  and 
of  the  Supreme  Court. 

They  represent  that  they  have  exhausted  all  ordinary  means  of 
securing  their  rights  in  the  premises ;  that  they  are  without  remedy 
by  means  of  an  ordinary  suit,  and  tJiey  pray  for  a  writ  of  mandamus 
to  compel  the  defendant  police  jury  "  to  proceed  to  hold  a  meeting 
and  grant  the  privilege  prayed  for  in  this  petition,  by  extending  the 
limits  already  assigned  by  law  to  their  property?'' 

Defendant  excepted  that  relator's  petition  disclosed  no  cause  of 
action : 

1.  Because  the  power  delegated  by  Article  248  of  the  Constitution 
Is  legislative  in  its  character,  and  its  exercise  is  discretionary  and 
beyond  judicial  control. 
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2.  It  being  tlie  parochial  board  of  henlth,  its  Ranitary  iDeasures  are 
not  jadicially  reviewable,  unless  ia  violation  of  the  ConstitutioQ. 

3.  Its  declioation  of  relatui's  application  for  the  establishment  of  a 
slaugUterhouse  in  the  firAt  ward  of  tlie  parisU  ^as  the  determination 
of  a  sanitary  measure  and  the  exercise  of  a  discretion  vested  in  it  by 
law,  and  beyond  the  reach  of  mandamva, 

4.  That  the  action  relators  complain  of  was  taken  by  the  respondent 
in  its  collective  and  representative  capacity,  and  not  'by  the  members 
individually  and  separately;  hence,  the  personal  moiiccs  of  the 
individuals  in  casting  their  votes  for  or  against  their  petition  cannot 
be  canvassed  or  inquired  into,  particularly  in  a  mandamus  proceeding. 

A  mandamus  is  a  summary  proceeding  and  triable  out  of  term  time 
and  at  chambers,  therefore  the  stnctness  of  ordinary  rules  of  practice 
may  be  properly  relaxed  in  such  case,  and  exceptions  and  answers 
plead  conjunctively,  and  disposed  of  in  one  judgment. 

1. 

The  important  question  raised  by  the  pleadings  is  whether  relators 
have  shown  a  cause  of  action  to  entitle  them  to  judgment. 

Are  the  alleged  duties  of  the  respondent  discretionary  or  ministerial  f 
Do  the  provisions  of  Art.  248  of  the  Constitution  authorize  relators' 
averments  Y 

It  provides  that  <'  the  police  juries  of  the  several  parishes  •  •  * 
shall  alone  have  the  power  of  regulating  the  slaughtering  of  cattle  and 
other  live  stock  within  their  respective  limits;  provided,  no  monopoly 
or  exclusive  privilege  shall  exist  in  the  State,  nor  such  business  be 
restricted  to  the  land  or  houses  of  any  individual  or  corporation ; 
provided,  the  ordinances  designating  the  places  of  slaughtering  ehall 
obtain  the  concurrent  approval  of  the  board  of  health  or  other  sanitary 
organization." 

From  the  foregoing  provisions  it  is  manifest 

J.  That  the  police  jury  of  8t.  Bernard  alone  has  the  power  of 
regulating  the  slaughtering  of  animals  thereon. 

2.  That  in  so  doing  it  is  clearly  contemplated  that  its  members 
shall  act  collectively,  and  through  ordinances  adopted  by  them,  in 
making  selections  of  localities  suited  thereto. 

3.  That  such  ordinances  shall  receive  the  concurrent  approval  of 
the  health  authorities  of  the  parish.  Such  approval  is  a  condition 
precedent  to  any  locality  being  selected.     It  is  only  with  the  concur- 
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reuce  of  the  bealth  authorities  that  any  valid  selectioa  caii  be  made. 
Ad  ordinance  purporting  to  regulate  the  slaaghtering  of  animal« 
without  the  concurrence  of  the  health  authorities  would  be  void. 

In  order  that,  in  any  case,  the  police  jury  may  obtain  the  concur- 
rent approval  of  the  health  authorities,  it  must,  of  necessity,  first 
consult  the  health  of  the  inhabitants  in  the  locality  of  the  proposed 
establishment  for  slaughtering  animals. 

This  necessarily  involves  the  exercise  of  a  ven/  delicate  discretion  on 
their  part. 

But,  while  the  organic  law  does  require  the  ''  concurrent  approval" 
of  the  health  authorities,  it  does  not  subordinate  the  action  of  the 
police  jury  to  their  control.  The  law  does  not  deprive  the  police 
jury  of  its  power  of  regulating  this  business,  or  of  selecting  the  place 
or  places  at  which  same  may  be  established  and  carried  on.  It  does 
not  oblige  that  body  to  select  any  particular  place  or  locality  such 
sanitary  authority  may  designate.  .  It  can  exercise  the  right  of 
approval  or  disapproval  of  the  selection  made  by  the  police  jury.  It 
may  refect,  but  cannot  aelect. 

Applying  these  piiuciples  to  the  ease  in  hand,  it  is  obvious  that 
mandamus  is  not  the  proper  remedy  whereby  the  relators  can  obtain 
relief.  The  duties  that  are  imposed  by  law  on  the  respondent  are  not 
ministerial,  but  essentially  and  purely  discretionary. 

This,  relatois  impliedly  admit  by  charging  that  the  motives  which 
actuated  certain  of  the  members  of  the  police  jury  were  bad,  and 
that  their  votes  were  improperly  influenced  against  their  petition. 
For,  if  the  duties  thereby  imposed  arc  ministerial,  and  in  the  exercise 
of  which  they  had  no  discretion,  the  particular  motives  by  which 
certain  members  were  actuated,  need  not  be  taken  into  the  account. 
Bat  if  t!;ey  are  discretionary,  and  involve  the  exercise  of  judgment 
and  volition,  same  cannot  be  controlled  by  mandamus  though  the 
discretion  lias  been  abused. 

Should  the  refusal  of  the  mandamus  result  in  the  maintenance  of  a 
monopoly  of  the  business  of  slaughtering  animals  by  some  other 
corporation,  its  duration  will  be  temporary,  and  will  depend  upon  the 
application  of  the  proper  remedy  by  interested  individuals. 

H. 

High  defines  the  writ  of  mandamus  thus : 

*^  The  modern  writ  of  mandamus  may  be  defined  as  a  command 
issuing  from  a  common  law  court  of  competent  jurisdiction,  in  the 
name  of  the  State  or  sovereign,  directed  to  sonce  corporation,  officer 
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or  inferior  court,  requiring;  the  performance  of  a  particular  duty 
therein  specified,  which  duty  results  from  the  official  station  of  the 
party  to  whom  the  writ  is  directed,  or  from  the  operation  of  law/' 
High's  Ex.  Legal  Rem.,  Sec.  L 

Our  Code  defines  it  to  be  ^'  an  order  •  *  •  addressed  to  an 
individual  corporation  or  court  of  inferior  jurisdiction,  directing  it  to 
perform  some  certain  act  belonging  to  the  place,  duty  or  quality  with 
which  it  is  clothed."    C.  P.  829. 

Relators  demand  the  right  to  erect,  maintain  and  operate  a  slaughter- 
house for  tbe  purpose  of  slaughtering  animals  on  the  property  of  Mrs. 
E.  Dnproval,  in  the  parish  of  St.  Bernard,  and  in  the  vicinity  of  the 
Crescent  City  Slaughterliouse  Company.  Was  that  **  the  particular 
duty^^  of  the  respondent  police  jury  specified  in  the  organic  law? 
Was  that  ^'a  certain  act  belonging  to  the  place,  duty  or  quality  with 
which  ^  the  respondent  was  clothed  by  law  Y 

These  questions  must  be  answered  in  the  negative. 

High  says  that  "  the  most  important  principle  to  be  observed  in  the 
exercise  of  the  jurisdiction  by  mandamus,  and  one  which  lies  at  the 
very  foundation  of  the  entire  system  of  rul^  and  principles  regulating  the 
use  of  this  extraordinary  remedy,  is  that  which  fixes  the  distinction  between 
duties  of  a  peremptory  or  mandatary  nature  and  those  which  are  discrc' 
tionary  in-  their  charoAiter,  involving  the  exercise  of  som^  degree  of 
judgment  on  the  part  of  the  officer  or  body  against  whom  the  man- 
damus is  sought.  *  ♦  ♦  •  Stated  in  general  terms,  the  principle 
is  that  mandamus  will  lie  to  compel  the  performance  of  duties  purely 
ministerial  in  their  nature  and  so  clear  and  specific  tfuit  no  eleinent  of 
discretion  is  left  in  their  performance;  but  tliat,  as  to  all  acts  or  duties 
necessarily  calling  for  the  exercise  of  judgment  and  discretion  on  the  part 
of  the  officer  or  body  at  whose  hands  tlhcir  performance  is  required^  man^ 
damus  will  not  Zi/?."    High's  Ex.  Legal  Rem.,  Sec.  24. 

This  Conrt  had  occasion,  recently,  to  quote  the  latter  paragraph 
with  approTal.  38  Ann.  923,  State  ex  rel.  Gaynor  vs.  Judge.  In  %o 
doing  we  followed  the  uniform  current  of  our  own  jurisprudence.  29 
Ann.  2(54,  State  ex  rel.  Bank  vs.  Botvd;  28  Ann.  932,  State  ex  rel. 
Longstreet  vs.  Johnson  ;  29  Ann.  146,  State  ex  rel.  Martin  vs.  Police 
Jury ;  28  Ann.  905,  State  ex  rel.  Beebe  vs.  Judge  ;  32  Ann.  549,  State 
ex  rel.  New  Orleans-vs.  Judge ;  34  Ann.  1114,  State  ex  rel.  Lnminais* 
vs.  Judges ;  36  Ann.  200,  State  ex  rel.  Mentz  vs.  Judges. 

III. 

Without  elaborating    the    argument,   it  is  sufficient  to  say  that 
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plaintiffs'  iojaDction  must  fail  for  the  Rume  reiuton  that  the  maDdamuR 
failed. 

It  is  oar  couclusiou  that  the  jadgraeut  appealed  from  is  erroueoas, 
and  should  be  reversed. 

It  is,  therefore,  ordered,  adjudged  aud  decreed  that  the  judgment 
appealed  from  be  avoided,  auuulled  and  revoked;  that  the  preliminary 
order  be  set  aside,  and  the  peremptory  maudamus  be  refused  at 
relators'  and  appellees'  cost  in  both  courts. 


No.  9862 

New  Orleans   and  Carrollton   Railroad   Coitpant  vs.  Dabtiel 

Darms. 

Wlien  a  lease  ia  silent  as  to  the  use  which  is  to  be  made  of  the  leased  premises,  it  does  not 
follow  that  the  lessee  may  make  what  use  of  them  he  pleases ;  bnt  he  is  stDl  bound  to 
ei^oy  the  thing  ''accordinv  to  the  use  for  which  it  was  intended  by  the  leaae." 
C.  C.  2710. 

In  ascertaining  the  use  so  intended,  resort  is  to  be  had  to  surrounding  circnmstanees,  such  as 
the  nature  and  situation  of  the  premises,  the  use  to  which  they  had  been  prevloiislj 
applied,  the  occupation  and  character  of  the  person  applying  for  the  lease,  ete. 

In  aid  of  such  circumstances,  parol  evidence  may  also  be  received  to  show  that  during  the 
negotiations  the  lessee  had  been  expressly  notified  that  a  particular  use,  foreign  to  the 
destination  of  the  premises,  would  not  be  permitted.  Such  evidence  does  not  violate  the 
general  rule  prohibiting  parol  to  vary  or  contradict  a  written  contract,  but  falls  under 
the  exception  admitting  parol  in  order  to  ascertain  the  nature  and  qualities  of  the  sul^ect 
matter  of  the  contract.  Under  the  facts  of  this  case,  an  ii^unction  to  prohibit  the 
establishment  of  a  bar-room  on  the  premises  leased  is  i>erpetuated. 

Ko  ii^ury  having  resulted  to  the  lessor  and  his  right  to  disnolntlon  under  C.  C.  2711  being  not' 
absolute,  but  subject  to  Judicial  discretion,  the  dissolution  of  the  lease  is  denied. 

A    PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
jtx,     Tusoty  J. 


John  M.  Bonner  for  Plaintiff  and  Appellant. 

Leonard,  Marks  <&  Bruenn  for  Defendant  and  Appellee. 


Tha  opinion  of  the  Court  was  delivered  by 

Fenker,  J.  This  action  invokes  the  remedy  of  injunction  to 
prevent  the  improper  use  of  property  leased  by  plaintiff  to  defendant, 
and  seeks  to  annul  the  lease  on  the  ground  of  such  improper  use. 

The  use  complained  of  is  the  establishment  of  a  bar-room,  or  coffee- 
house, and  of  a  gaming-house. 

The  evidence  clearly  establishes  that,  some  months  after  taking 
possession  of  the  leased  premises,  the  defendant  did  fit  up  and  open  a 
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public  bnr-room  for  the  sale  of  spirituous  drinks,  with  a  room  attached 
provided  with  card -tables,  where  visitors  played  cards  for  drinks. 

Art.  2710,  Civil  Code,  provides :  "  The  lessee  is  bound  : 

*'  1.  To  enjoy  the  thing  leased  as  a  good  administrator,  according  to 
the  use  for  which  it  teas  intended  by  the  lease. 

*'  2.    To  pay  thre  rent  at  the  terms  agreed  ou.^' 

It  is  not  necessary  that  the  use,  iiccording  to  which  the  thing  is  to 
be  enjoyed,  should  be  expressed  in  the  lease;  nor  does  it  follow,  if 
the  lessee  is  silent  as  to  the  use,  that  the  lessee  may  make  of  the 
thing  lensi'd  any  use  which  ho  pleases. 

On  the  contrary,  this  Court  used  the  following  language  in  a  case  of 
this  sort:  ^'  The  lease  is  silent  as  to  the  destination  or  object  to  which 
the  building  was  to  be  affected.  Tlie  inference  is  that  the  parties 
intended  that  it  should  be  used  for  one  of  the  purposes  to  which  it 
had  previously  been  put,  etc.;  the  question  of  destination  is  to  be 
determined  according  to  surrounding  circumstances.^'  Alnrrell  vs. 
Jackson,  33  Ann.  1342. 

In  an  earlier  case,  the  Court  said :  *'  The  evidence  establishes  that 
the  plain tifiTs  right  of  action  was  well  founded  ;  that  the  store  rented 
to  defendant  was  never  intended  by  plalntifif  to  be  used  as  a  kitchen ; 
that  no  such  use  was  in  contemplation  at  thf*  time  the  lease  was  con- 
tracted," etc.    CaflBn  vs.  Scott,  7  Rob.  205. 

Wc  quote  these  decisions  to  show  that,  notwithstanding  some 
dilTerence  between  the  langunge  of  our  article  and  that  of  the  corres- 
ponding Article  1723  of  the  French  Code,  they  have  been  construed 
as  substantially  identical  in  meaning,  and  hence  that  the  French 
authorities  are  fully  applicable. 

Those  authoritit-s  are  quite  unanimous  in  support  of  the  doctrine 
announced  by  Marcad^,  in  the  following  language :  **  The  destination 
of  the  thing  will  be  sometimes  fixed  by  the  agreement;  but  often  the 
contract  will  be  silent  in  this  respect,  and  it  is  then,  by  the  situation 
of  the  place,  by  the  upe  to  which  the  thing  had  been  previously  put, 
and  bythe  character  under  which  the  lessee  presents  himself,  that  the 
destination  shall  bo  gathered.  That  destination,  in  whatever  manner 
it  shall  appear^  the  lessee  is  bfvnnd  to  respect.  Thus,  not  only  shall 
the  leasee,  in  default  of  an  express  stipulation,  not  be  permitted  to. 
establtah,  in  a  private  dwelling,  a  house  of  prostitution,  or  a  gambling 
house ;  but  he  cannot  transform  a  private  apartment  into  a  restaurant, 
a  coffee-house,  a  club,  nor  a  private  house  into  an  inn  or  a  hotel."  6 
Marcade,  p.  459;  3  Delvincourt,  p.  192;  17  Duranton,  No.  08;  Duver- 
gier  Louage,  No.  306;  Troplong  Louage,  No.  308;  25  Laurent,  No.  267. 
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It  is  held  that  the  establishment  of  a  house  of  prostitution,  or  of  a 
gaming-house,  would,  in  no  case,  be  sustained,  unless  [the  lessor  had 
positive  knowledge  that  such  was  the  use  for  which  the  lessee  rented 
the  premises.    Duvergier,  No.  402  ;  Troplong,  No.  302. 

In  a  lease  which  authorized  the  lessee  to  sub-lease  ''a  qui  bon  lui 
semblera  ou  lui  plaira^^^  it  was  still  held  that  he  could  not  sub-lease  to 
one  who  would  use  the  thing  in  a  manner  contrary  to  its  destination. 
Pothier  (Louage),  No.  281;  Troplong  (Louage),  No.  127G;  Duvergier 
(Louage),  No.  391. 

Now,  in  the  instant  case,  the  evidence  shows  that  the  building  leased 
was  contiguous  to  the  depot  and  stables  of  plaintiff  at  the  corner  of 
Napoleon  and  St.  Charles  avenues,  and  was  built  to  serve  as  a  board- 
ing-house and  lodging-house  for  drivers  and  other  employees;   tliat  it 
had  been  used  to  some  extent  for  that  purpose,  and  had  never  been 
otherwise  used  except,  partially,  as  business  offices;  that  plaintiff  bad 
received  numerous  offers  to  rent  it  as  a  bar-room  or  coffee-house  at 
much  higher  rent  than  was  paid  by  defendant,  but  had  always  refused  ; 
that  no  bar-room  or  other  place  for  sale  of  spirituous  liquors  had  ever 
been  permitted;  that  defendant,  prior  to  the  lease,  had  kept  a  private 
market  not  far  from  this  place,  in  which  business  he  had  been  engaged 
for  many  years,  and  that  he  had  never  kept  a  bar-room  or  coffee-house; 
that,  when  he  applied  to  rent  the  place,  ho  asked  permission  to  open 
a  private  market  there,  which  was  at  first  refused  and  only  granted 
after  discussion  and  intervention  of  fi lends;   that  for  the  first  three 
months  of  the  lease  he  used  the  house  simply  for  the  purposes  of  a  pri- 
vate market  and  for  offices  and  lodgings,  and  that  it  was  only  after  that 
time  that  he  indicated  his  purpose  of  opening  the  bar-room;   and 
finally,  that  as  soon  as  plaintiff  heard  of  such  purpose,  it  promptly  pro- 
tested against  and  prohibited  it. 

The  foregoing  surrounding  circumstances  would  be  amply  sufficient 
to  establish  that  the  opening  of  a  bar-room  in  the  house  was  contrary 
to  '^  the  use  for  which  it  was  intended  by  the  lease." 

But  in  addition  thereto,  the  plaintiff  offered  evidence  to  prove  that 
during  the  negotiations  for  the  lease,  defendant  was  expressly  notified 
that,  under  no  circumstances,  would  the  selling  of  spirituous  liqoon 
be  permitted  on  the  premises. 

This  evidence  was  rejected  on  the  ground  that  parol  evidenoe  was 
inadmissible  to  contradict  or  vary  a  written  contract. 

We  think  the  ruling  was  error,  and  that  the  evidence  fell  within  the 
familiar  exception  to  the  general  rule  which  admits  parol  in  order  to 
ascertain  the  nature  and  qualities  of  the  subject-matter  of  the  contract, 
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e.  g,,  to  id'entify,  or  define  the  extent  of,  the  premiseB  leased  or  Bold, 
when  not  oafficiently  deBcribed  in  the  written  contract  and  the  like. 
1  Greenleaf  on  Ev.,  ^J  286,  298a ;  Sergeant  vs.  Adams,  3  Gray,  72 ;  Fal- 
con vs.  Boucherville,  1  Rob.  337^  Moore  vs.  Hampton,  3  Ann.  19;^; 
D'Aquiu  vs.  Barbour,  4  Ann.  441;  Corbett  vs.  Costello,  8  Ann.  427; 
McLeroy  vs.  Duckworth,  13  Ann.  410. 

In  this  case,  the  use  of  the  premises  is  the  cause  or  consideration  of 
the  contract;  and  we  have  shown  that,  in  the  silence  of  the  contract 
as  to  the  nature  and  bind  of  use  contempl.ited  between  the  parties, 
resort  must  be  had  to  parol  evidence  of  the  surrounding  circumstances 
to  ascertain  the  intentions  and  define  the  rights  of  the  parties.  No  cir- 
cumstance could  be  qf  so  much  significance  as  the  express  notice  given 
to  the  lessee  that  a  certain  use,  foreign  to  the  destination  of  the  prem- 
ises, would  not  be  allowed. 

The  evidence  is  found  in  the  record,  and,  although  perhaps  unneces- 
sary to  our  decision,  we  may  give  it  ettect  and  it  confirms  the  conclu- 
sion arrived  at. 

I. 

Plaintiff  claims  a  dissolution  of  the  lease  under  Art.  2711  of  the  Code, 
which  provides :  *'  If  the  lessee  makes  another  use  of  the  thing  than 
that  for  which  it  was  intended,  and  if  any  loss  is  thereby  sustained  by 
the  lessor,  the  latter  may  obtain  the  dissolution  of  the  lease.^' 

In  this  case,  the  improper  use  was  stopped  by  the  injunction  almost 
as  soon  as  it  had  begun,  and  the  lessor  has  suffered  no  loss. 

Under  the  similar  AYt.  1729  of  the  French  Code,  it  is  held  that  the 
right  to  dissolution  for  this  cause  is  not  absolute,  but  is  left  to  the  dis- 
cretion of  the  courts,  according  to  the  circumstances.  Troplong  (Lou- 
age),  No.  316;  Duvergier  (Louage),  No.  107. 

We  think,  in  this  case,  the  right  of  plaintiff  will  be  sufficiently  vin- 
dicated by  perpetuating  the  injunction,  without  dissolving  the  lease, 
which  runs  for  five  years. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  verdict  and 
judgment  appealed  from  be  annulled  and  set  aside;  and  that  there  be 
judgment  in  favor  of  plaintiff  and  against  defendant  perpetuating  the 
injunction  granted  herein,  and  rejecting  the  reconventional  demand  of 
defendant — defendant  to  pay  all  costn  in  the  lower  court  and  of  this 
appeal. 
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Edward  Conery,  Jr.,  et  al.,  vs.  The  New  Orleans  Waterworks 
Company  et  alb. 

Taxpayers  have  a  staudliig  in  court  to  contest,  npon  proper  charges,  the  validity  of  » 
uianidpaJ  ordinance  and  contract  executed  nnder  it,  whenever  its  enforcement  may 
increase  the  burden  of  taxation.  A  district  court,  the  lower  limit  of  whose  jurisdiotiott 
is  fixed,  has  jurisdiction  to  pass  on  a  controversy  when  the  matter  in  dispute,  which  in 
the  value  of  the  contract  assailed,  exceeds  that  limit ;  and  the  Supreme  Court  has  Juris- 
diction when  that  value  exceeds  $2,000.  Handy  et  al.  vs.  <3ity  of  Xew  Oi*leans  re^aflBrmed. 

Where  an  exception  is  filed  denying  the  capacity  or  right  of  the  plaintiff  to  sue  or  stand  in 
Judgment,  and  togetht'r  with  this  exception  an  answer  to  the  merits  or  a  pen^mptor>' 
exception  detenuiuative  of  the  case,  and  the  lower  court  sustained  the  first  exception 
and  dismisses  the  suit,  this  Court,  on  reversing  that  judgment,  will  remand  the  canne  t4» 
l»e  tried  on  the  other  issues  raised  by  the  pleadings. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleanw. 
Lazarus,  J. 


3. 


E.  H.  Farrar,  B.  H.  Brotmie,  E,  D.   White  and  0.  E,  Schmidi  for 
Plaintiffs  and  Appellants : 

1 .  Tlie  district  conrtM  of  this  State  art?  courts  of  Kuptn*ior  and  general  Juriudiction.  «ith  a* 
full  power  to  issue  the  writ  of  iiy unction  in  all  pi'oi>e.r  cases  as  any  I^onl  High  Cliancellor. 

2.  One  or  more  resident  taximyers  has  the  right  to  invoke  that  jniisdictiou.  witliout  any 
allegation  or  proof  of  special  ii^iury  or  damage,  to  restrain  municijial  eor]>orations  and 
municipal  officers  from  making  unlawful  disiKwdtion  of  corporate  Ainds  or  e4>rporate 
property,  the  citation  of  illegal  debts  and  the  making  of  void  contracts  increasing  tht* 
burden  of  taxation. 

In  such  cases  the  thing  sought  to  be  enjoined  is  the  sul^ect  matter  of  the  coutnnoniy. 
and  the  measure  of  the  jurisdiction  of  the  court. 

[u  such  caHCs,  it  is  the  settled  doctrine  of  all  the  courts  of  this  country'.  State  and 
Fedei-al  (except  New  York,  where  it  has  lieen  settled  by  statute),  that  the  taxpayer 
stands  in  judgimmt  for  the  whole  community,  irrespective  of  the  distiibniive  interest  ho 
may  have  in  the  matter  at  issue.  Pro  hoe  vice,  he  is  considered  as  the  ]»ayer  of  all  the 
taxes.  Cmmpton  vs.  Zabriskie,  101  U.  S.  001;  Giffoi-d  vs.  R.  R.  Co.,  lU  N.  J.,  E*].  371; 
hnltimon-  vs.  (5ill.  31  Md.  21f*;  Wade  vs.  Richmond,  18  Gratt  (Va.)  W3:  Psge  v».  Alien. 
r^  Pa.  St.  338  :  New  London  vs.  Brainanl,  S2  Conn.  552;  Harvey  vs.  Indianapolis.  32  Ind. 
244;  BaiT  vs.  Deniston,  19  N.  H..  170;  Stevens  vs.  R.  R.  Co.,  29  Vt.  546;  Webster  v*. 
Harrington,  82  Conn.  131;  Terrell  vs.  Sharon,  34  Conn.  105;  Merrell  vs.  Plalnfield.  43  N. 
H.  126 :  Norraand  vs.  Coe.  8  Xeb.  18;  Oliver  vs.  Keightley,  24  Ind.  514 :  Brake  vs.  Phil- 
lips, 40  ni.  388:  Grant  vs.  Davenpoil.  36  Iowa  396;  Douglas  vs.  Placerville,  18  Cal.  643: 
Smith  vs.  Ms;jalvick.  44  Ga.  163;  Newmeyer  vs.  M.  &  M,  R.  R.  Co.,  S2  Mo.  81:  Wright 
vs.  Bishop,  88  111.  302 :  Rice  vs.  Smith,  9  low  a,  570 :  Phice  vs.  Providence,  12  R.  L  1 : 
.\llison  vs.  Ry.  Co.  9  Bush  (Ky.)  247:  Bound  vs.  R.  R.  Co..  45  Wis.  54S;  Elyton  Laad  Co. 
vs.  Ayres.  62  Ala.  41^;  Bayle  vs.  City  of  New  Oi'leans,  8  Am.  and  Eng.  Corp.  caaes  329; 
White  V8.  Co.  Com.  12  Id.  485:  Whelen's  case,  U  Id.  174;  City  of  Delphi  vs.  Sturzman  et 
al.,  11  Id.  :n  :  City  of  Valparaiso  et  al.  vs.  (Jai-dner.  7  Id.  626;  Roper  vs.  McWhorter  et 
nl..  4  Id.  360  ;  Sacket  vs.  New  Albany.  3  Id.  &"> :  Ayer  vs.  Lawrence.  59  N.  Y.  IW:  Dfflon 
Mun.  Con>..  §  731  to  5  737. 

This  doctrine  has  been  rei)eateaiy  rei-ogni«ed  in  Louisiana.  Fhigg  vm.  St,  Charles,  « 
Ann.  319 ;  Babington  vs.  same,  ll».  321 ;   Stevenson  vs.  Weber.  29  Ann.  105:   Taxpayers' 
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Amooiation  vs.  City  of  N.  O.  et  als.,  33  Ann.  567:  Saloy  et  al.  va.  City  of  New  Orleana, 
lb.  79 :  Rivet  et  al.  va.  City,  35  Ann.  134. 

J.  B.  Beckmth  for  Defendants  and  Appellees : 

To  authorize  a  taxi»ayer  to  stand  as  plaintiff  in  a  suit  having  for  its  object  the  rescission  of  a 
contract  made  by  a  manicipal  corporation,  the  plalnti£f  must  not  only  show  that  he  is  a 
taxpayer,  but  set  forth  and  disclose  in  his  petition  a  state  of  fcu^ts  which,  if  true,  render 
the  contract  aaoailed  absolately  void,  not  simply  voidable.  People  vs.  Mayor,  eto.,  of 
Brooklyn.  4  Corast.  418;  Dillon  on  M.  C.  §  55;  Spaulding  vs.  I^weU,  23  Pick.  71 ;  Hodge 
v8.Bufialo,  2  Denio  110;  Smith  vs.  Madi-wu.  7  Iiid.  86;  Kyle  vs.  Maliu,  7  Ind.  34-37: 
Livingston  vs.  Peppin.  31  AJa.  515;  Mayor  vs.  Cabot,  28  Ga.  Rep.  50 ;  Wells  vs.  Atlanta. 
43  Ga.  Rep.  76 ;  City  of  Yincennes  vs.  Callender.  86  Ind.  484 :  Valparaiso  vs.  Gardner.  97 
Ind.  2;  Jones  vs.  Richmond,  18  Grnttan.  Va.  517:  Smith  vs.  Richmond.  15  Wall  429: 
WiUard  vs.  Newburyport,  12  Pick.  229. 

£very  municipal  corporation  has  all  of  the  power  of  adiniiiistnition  of  local  municipal  affifurs 
expressly  granted  in  its  charter,  and  all  incidental  powers  necessary  to  carry  such  powen 
into  execution  and  effect  and  operation.  Cases  above  cited  and  Dillon  on  Mun.  Corp.  55. 
and  coses  there  cited  in  note. 

A  municipal  corporation  with  power  to  sue  and  be  sued  has  authority  to  settle  its  contentions 
by  compromise.  This  right  also  grows  out  of  its  authority  to  create  debts  and  incur 
liabQities.  Dillon  on  Mun.  Corp..  §  398;  Beau  vs.  Jay,  23  Maine  117,  121;  Meech  vs. 
Buffalo,  29  K.  Y.  198 ;  BaileyviUe  vs.  Lowell.  20  Maine  178 :  Xehton  vs.  Milford,  7  Pick.  18 ; 
Augusta  vs.  Led  beater,  16  Maine  45:  People  vs.  Supen'isors.  27  Cal.  655;  People  vs. 
Coon.  25  CaL  648;  MelviUe  vs.  Dixfleld,  30  Maine  157;  Petersburg  vs.  Maffin.  14  111.  193; 
Dillon  on  Mun.  Corp.,  §  398. 

Any  consideration  which  will  make  a  valuable  consideration  for  a  conti*act  between  indi- 
viduals will  constitute  a  valid  consideration  In  a  contract  by  or  with  a  municipal  corpora- 
tion, a  moral  obligation  alone  is  sulficient  to  support  a  promise  of  a  municipal  corporation, 
if  sufficient  to  support  a  promise  if  the  same  state  of  things  existed  between  individuahi. 
GUford  vs.  Supervisoi-s,  13  N.  Y,  <3  Kern)  149;  Same  case,  24  Wend,  and  18  Barb.  615; 
Dillon  on  Mun.  Corp.,  §  44  ;  Brewster  vs.  Syracuse.  19  K.  Y.  116;  People  vs.  Mayor,  etc., 
of  Brooklyn,  4  Comst.  419:  Thomas  vs.  Lehind,  24  Wend.  65 :  Shelby  County  vs.  Railroad 
Company,  5  Bush  (Ky.)  225 ;  Philadelphia  vs.  Field.  58  Pa.  St.  .320 ;  Cooley  on  Constitutional 
Limitations,  380,  49?  ;  Blandlng  vs.  Burr.  13  Cal.  343 ;  People  vs.  Ouaudaga,  16  Mich.  254; 
Lycoming  vs.  Union,  15  Pa.  St.  166 :  Xelson  vs.  Milford.  7  Pick.  18;  I^ke  vs.  Middleton, 
12  K.  H.  281 :  Briggs  vs.  Whipple,  6  Vt.  95. 

Tinder  the  general  power  and  duty  vested  in  municiiMil  corporations  to  provide  for  the  pro- 
tection of  public  health  and  the  extinguishment  of  fires,  the  cor^Mrate  authorities  have 
power  to  contract  for  a  public  water  supply,  and  an;  the  sole  judges  of  the  best  means  of 
obtaining  the  same,  and  their  discretion  in  this  i-espect  is  not  subject  to  review  by  the 
courta,  unless  the  means  adopted  are  exinessly  prohibited  by  law.  Town  of  Livingston 
vs.  Peppin,  91  Ala.  Rep.  545;  Mayor  et  al.  vs.  Ca1>ot.  28  Ga.  Rep.  50;  Wells  vs.  Atlanta, 
73  Ga.  Rep.  76 ;  Yincennes  vs.  Callender,  86  Ind.  484 ;  Valparaiso  vs.  Gardner.  97  Ind.  2 ; 
Dillon  on  Mun.  Corp.,  §§  58.  50 ;  Railroad  vs.  EvansviUe,  15  Ind.  .395 ;  Page  vs.  St.  Louis. 
30  Mo.  136;  Railroad  Company  vs.  New  York,  1  Hilton  (N.  Y.)  562 :  Hale  vs.  Houghton, 
8  Mich.  458. 

Blanc  it  Butler  and  G.  A,  Breaux  on  the  same  side. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.    This  is  an  action  on  the  part  of  the  plaintiffs,  residents  of 
the  city  of  New  Orleans,  alleging  themselves  to  be  taxpayers  to  the 
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city  in  a  sum  exceediog  $10,000,  against  tbe  city  of  New  Orleaoft  and 
the  New  Orleans  Waterworks  Company  and  others,  seeking  to  restrain 
the  execution  of  a  contract  entered  into  between  the  city  and  the  said 
Waterworks  Company  on  the  3d  of  October,  1884,  and  to  prevent  the 
council  of  the  city  from  making  any  appropriations  out  of  the  public 
treasury  in  furtherance  of  the  contract  and  the  ordinance  authoi  izing 
it;  and  further  asking  that  said  *^  contract  and  ordinance  be  declared 
null  and  void." 

The  petition  charges  as  the  ground  of  nullity  that  said  contract  and 
ordinance  violate  expressly  the  terms  of  the  chaiter  of  the  company, 
and  are  tUtra  vires,  unconstitutional,  null  and  void;  and  sets  forth  at 
great  length  the  causes  or  reasons  of  the  illegality  and  nullity  pro- 
pounded. 

To  this  petition  the  city  of  New  Orleans  filed  the  following  excep- 
tions : 

1.  That  plaintiffs  have  no  capacity  to  stand  in  judgment. 

2.  That  the  petition  disclosed  no  cause  of  action. 

The  Waterworks  ('ompany  presented  exceptions,  which  though  dif- 
ferently formulated  were  in  substance  the  same  as  the  above. 

The  judge  a  quoy  for  reasons  assigned  in  a  lengtliy  and  elaborate 
opinion,  sustained  the  exception  as  to  the  right  or  capacity  of  the  plain- 
tiffs to  maintain  the  action  or  stand  in  judgment,  and  dismissed  the 
suit. 

From  this  judgment  the  plaintiffs  appealed. 

This  precise  question  was  invoked  in  the  case  of  Handy  et  al.  vs. 
City  of  New  Orleans,  recently  decided  and  not  yet  reported. 

Like  the  instant  one,  that  was  a  case  where  a  number  of  taxpayers 
and  residents  of  the  city  joined  in  a  suit  for  the  annulment  of  a  coo- 
tract  and  ordinance  of  the  city  touching  the  wharf  lease,  on  grounds 
very  similar  in  every  respect  to  those  urged  in  the  case  before  us. 

We  quote  from  the  syllabus  of  that  case  to  show  the  identitj^  of  the 
questions  involved  in  the  two  cases,  and  how  they  were  decided : 

'*  Taxpayers  have  a  standing  in  court  to  contest  upon  proper  charges 
the  validity  of  a  municipal  ordinance  and  contract  executed  under  it. 
whenever  its  enforcement  may  increase  the  burden  of  taxation. 

**A  district  court,  the  lower  limit  of  whose  jurisdiction  is  fixed,  has 
jurisdiction  to  pass  on  audi  controversy  when  the  matter  in  dispute, 
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whieh  18  the  value  of  the  contract,  exceeds  that  limit;  and  the  Supreme 
Court  has  jarisdictiou  on  appeal  when  the  value  exceeds  $2000." 

It  plainly  appears,  therefore,  from  this  recent  ruling  of  this  Court, 
amply  supported  by  the  authorities  cited  in  the  opinion,  that  in  the 
instant  case  the  decision  of  the  lower  court  upon  the  exception  in  ques- 
tion was  erroneous. 

Notwithstanding  that  this  question  of  the  rights  or  capacity  of  the 
parties  to  stand  in  judgment  was  the  sole  question  decided  by  the  court 
a  qua,  as  abundantly  shown  by  the  reasons  therein  assigned  for  the 
judgment  rendered ;  yet  the  counsel  on  both  sides  have  indulged  in  a 
lengthy  and  very  able  discussion  of  the  exception  as  to  ^'no  cause  of 
action"  filed,  but  not  determined  in  the  court  below. 

We  have  examined  thoroughly  the  record  of  the  case,  and  are  satis- 
fied that  there  exists  little  or  no  dispute  as  to  the  factA  out  of  which 
this  controversy  has  grown;  and  that  therefore  the  deteimi nation  of 
the  exception  of  ''no  cause  of  action"  will  determine  fully  the  merits 
of  the  cause.  This  vital  issue  has  not  been  passed  upon  or  even  con- 
sidered by  the  judge  a  quo,  as  we  learn  from  his  written  opinion  in  the 
record. 

It  is  the  province  of  the  appellate  court  to  review  the  proceedings  of 
the  inferior  court,  and  to  determine  whether  its  rulings  and  decrees 
therein  embraced  are  right  or  wrong,  and  not  to  deal  with  matters  and 
issues  distinctly  presented  by  the  pleadings  but  not  considered  or  de- 
cided by  that  court.  19  L.  207;  9  R.  256;  7  Ann.  622;  10  Ann.  552;  11 
Ann.  746:  15  Ann.  159, 

We  conclude,  therefore,  that  it  is  proper  to  remand  the  cause,  that 
the  all-important  issue  raised  by  the  exception  referred  to,  not  passed 
on  by  the  court  of  the  first  instance,  may  be  there  tried  and  deter- 
mined. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  sustaining  the  exception  touching  the  right  or  capac- 
ity of  the  plaintiffs  to  maintain  the  snit  and  stand  in  judgment  and 
questioning  the  jurisdiction  of  the  court,  be  and  the  same  is  hereby  re- 
versed and  the  cause  remanded  to  be  proceeded  with  according  to  law; 
the  costs  of  the  lower  court  thus  far  incurred  in  the  exception  over- 
ruled and  of  this  appeal  to  be  paid  by  appellees,  and  the  further  costs 
to  abide  the  final  issue  of  the  case. 
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State  ex  rel.  Bailrond  Company  vs.  Jodfce. 


39    774'  No.    10,002. 

113    574| 


The   State   ex   rel.   Canal   and   Claiborne  Streets  Railboai> 


125  jm  Company  vs.  Judge  of  Civil  District  Court,  Division  D. 

Wbeu  a  stitipi*ii8{ve  appeal  ha«  been  grauted  from  an  order  diMolving  an  Iqjimction  aa.  bond 
and  hat)  Im^u  perfoctod  by  filing  of  proper  bond,  the  Judge  cannot  aftorwards  re«cind  tbe 
(inler  n£  appeal,  on  the  ground  that  order  appealed  ft^ui  inflicted  no  irreparable 
iiOar>-.  and  wan,  therefore,  unapx>ealftble.    Affirming  36  Ann.  192. 

The  tenuH  of  tlie  order  of  appeal  granted,  when  unambiguous,  must  apeak  for  themaehrea, 
and  cannot  be  controlled  by  the  statement  of  the  judge  that  he  did  not  intend  to  do  what 
ho  has  actually  done. 

A   PPLICATION  for  prohibition  and  mandamos. 


If.  D,  Ogden  and  BraughUf  Bucky  Dinkelipiel  dt  Hart  for  the  Re- 
lators. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  facts,  stated  in  briefest  form,  are  as  follows: 
Relator  brought  an  injunction  suit  against  the  city  of  New  Orleans 
ei  aL,  and  obtained  issuance  of  the  preliminary  writ  of  injunction. 
Defendants  filed  an  exception  of  no  cause  of  action,  and  also  a  rule  to 
dissolve  the  injunction  on  bond.  The  exception  and  the  rule  were 
tried  on  the  same  day,  and  the  minutes  of  the  court  exhibit  a  judgment 
rendered  on  April  25,  1887,  maintaining  the  exception  and  making 
absolute  the  rule  to  bond  in  a  sum  fixed  therein.  This  judgment  was 
duly  signed  by  the  judge  on  April  29th.  On  the  same  day  relator 
applied  for  a  suspensive  appeal  from  said  judgment,  the  motion 
therefor  expressly  describing  the  judgment  appealed  from  as  ''ren- 
dered April  25  and  signed  April  29,  1887,  dismissing  its  suit  and 
snaking  absolute  the  rule  to  bond  filed  by  defendant,'*^  and,  on  said  motion, 
the  judge  granted  the  order,  and  fixed  the  amount  of  the  suspensive 
appeal  bond,  which  was  duly  executed  and  filed  on  the  same  day. 

Subsequently,  on  the  suggestion  of  counsel  for  defendant  and  on  his 
inquiry  whether  the  suspensive  appeal  granted  interfered  with  the 
city's  right  to  bond  the  injunction,  the  judge  entered  on  the  minutes 
his  order  declaring  "  that  the  order  for  a  suspensive  appeal  could  not 
be  held  to  apply  to  the  ruling  of  the  court  on  the  motion  to  bond, 
which  could  not  be  appealed  from  suspensively,  but  went  into  effect 
at  once." 

Relator  applied  for  a  suspensive  appeal  from  this  order,  which  was 
refused. 
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state  ex  rel.  Kailroad  Company  vs.  Judge. 


He  now  appeals  to  this  Court  for  relief  by  prohibition  and  man- 
damns. 

The  case  is  on  all  fours  with  Irwin's  case^  heretofore  decided  by  us, 
where  we  held  that,  after  granting  an  order  for  a  suspensive  appeal 
from  a  judgment  dissolving  an  injunction  on  bond,  and  after  such 
appeal  has  been  perfected,  the  judge's  jurisdiction  over  the  question 
was  terminated,  and  he  was  powerless  afterwards  to  set  aside  the 
appeal  on  the  ground  that  the  judgment  was  not  appealable.  St^ite 
ex  rel.  Irwin  vs.  Judge,  86  Ann.  192. 

In  his  return,  however,  the  respondent  judge  setA  up  that  he  had 
rendered  separate  jndgments  on  tlie  exception  and  on  the  rule  to 
bond,  and  that  his  minute  clerk  had  committed  error  in  embodying 
the  two  in  one  judgment;  that  he  signed  the  judgment  in  that  form 
through  error ;  that  when  the  motion  for  suspensive  appeal  wa.s 
presented,  he  supposed  that  it  applied  only  to  the  judgment  on  the 
exception,  and  only  discovered  these  errors  when  his  attention  was 
called  to  them  by  defendant's  counsel. 

No  one  knows  better  than  the  esteemed  respondent  what  implicit 
contidence  we  repose  in  any  statement  made  by  him  ;  but  such  errors, 
when  opposed  by  the  express  terms  of  a  judgment  entered  on  the 
minutes  of  his  own  court  and  subsequently  signed  by  himself,  and  also 
by  his  order  of  appeal,  in  which  he  expressly  embraced  the  judgment 
''  on  the  motion  to  bond,"  have  passed  beyond  his  power  of  correction, 
however  much  he  may  regret  them. 

The  question  is,  not  what  the  judge  intended  to  do,  but  what  he  has 
done,  and  it  must  be  determined  according  to  the  record  of  his  court. 
Bourg  vs.  Gerding,  33  Ann.  1369;  State  ex  rel,  R.  R.  vs.  Judge,  34  Ann. 
1118;  State  vs.  Lazarus,  39  Ann. 

The  minutes  show  that  he  did  grant  a  suspensive  appeal,  in  terms, 
from  the  judgment  authorizing  the  defendant  to  bond,  which  appeal 
was  perfected  by  the  appellant.  This  brings  it  distinctly  within  the 
authority  of  Irwin's  case,  heretofore  quoted. 

Of  course  the  effect  of  the  suspensive  appeal  from  the  judgment 
authorizing  the  bonding  of  the  injunction,  left  the  injunction  in  force 
and  suspended  the  right  to  bond  during  the  pendency  of  the  appeal, 
and  the  relator  is,  therefore,  entitled  to  the  relief  prayed  for. 

It  is,  therefore,  ordered  that  the  mandamus  herein  be  made  per- 
emptory. 
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state  ex  vol.  Broiiiwartl  v«.  .Justice  of  the  Pence. 


No.  9983. 

The  State  ex  rel.  T.  Bkoussaru  vs.  A.  Koenig,  Justice  ok  the 
Peace,  Fourth  Ward  of  Lafayette  Parish. 

Certwrari  can  only  be  reaorted  to  when  prmteedini^H  are  abnolutely  null. 

Tt  it)  only  when,  apou  exiunination  of  the  recoitl,  the  proceedings  appear  to  be  duU  and  void, 

that  they  shoold  be  avoided  and  tht>  iimpondent  directed  to  try  them  anew,  in  oonformlty 

with  the  provifuonB  of  the  law. 


A 


PPLICATION  for  certiorari. 
C,  Girard  for  the  Relator. 


Tlie  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  Relator  claim.s  a  certiorari  upon  the  following  grounds, 
viz : 

L  Tliat  in  the  suit  of  T.  Broussard  vs.  Gastine  Herpin,  in  the 
respondent's  court,  he  obtained  judgment  against  the  defendant  for 
i2  50,  and  against  his  (relator's)  protest,  and,  ostensibly,  upon 
defendant's  affidavit,  tlie  respondent  granted  a  new  trial,  when,  in 
]>oint  of  fact,  no  such  affidavit  had  been  made,  and  respondent's  act 
was  arbitrary  and  in  gross  violation  of  his  (relator's)  rights. 

2.  That,  on  the  second  trial,  respondent  associated  with  him  Sidney 
Greig,  a  justice  of  the  peace  of  an  adjoining  ward,  and  that  the  two 
jointly  heard  and  determined  said  cause  and  rendered  judgment 
therein,  and  that,  as  thus  constituted,  it  was  a  court  unknown  to  the 
laws  of  Louisiana. 

3.  That  he  presented  and  filed  a  suit  in  respondent's  court  to  annul 
said  judgment,  and  he  declined  and  persistently  refused  to  issue 
citation  to  defendant,  or  to  permit  any  further  vteps  being  taken 
therein. 

4.  That  the  respondent  and  the  constable  of  his  court  are  demand- 
ing of  him  the  payment  of  $225,  as  one-half  of  the  amount  of  cost  due 
under  said  judgment,  notwithstanding  they  have  never  exhibited  any 
detailed  bill  of  their  costs,  but,  on  the  contrary,  Lave  refused  so  to 
do ;  and  without  the  request  of  any  party  in  interest,  have  issued 
execution  and  seized  thereunder  relator's  property  and  offered  it  for 
sale. 

5.  Respondent,  knowing  that  there  was  no  appeal  from  the  judg- 
ment rendered,  acted  in  the  premises  wilfully,  arbitrarily  and  for  the 
purpose  of  oppression,  extortion  and  of  enriching  himself  at  his 
(relator's)  expense;  and  unless  these  proceedings  are  arrested,  he  will 
perpetrate  upon  him  a  gross  and  irreparable  injury* 


I 
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Stat<*  ex  rel.  BrouHsard  vn,  JiiHtico  of  the  Peooe. 

He  specifically  denies  that  he  ever  asked  or  prayed  for  an  injunction 
against  said  jadgmeut,  and  avers  that  he  never^  knowingly,  signed 
either  an  injanction,  appearance  or  forthcoming  bond  for  the  surrender 
of  the  property  seized  on  the  day  of  sale. 

He  prays  that  a  certified  copy  of  all  proceedings  in  that  ijuit  be 
brought  ap,  examined  and  declared  null,  and  the  respondent  be 
enjoined  to  proceed  no  farther  until  this  is  done. 

From  the  respondent's  return  and  the  record  annexed,  we  gather  the 
following  facts,  viz  : 

1.  That  relator  instituted  suit  and  recovered  judgment  as  stated, 
and  upon  the  written  affidavit  of  the  defendant,  a  new  trial  was 
granted,  and  the  plaintiff  therein  (relator  here)  was  duly  notified  of 
the  time  and  place  the  second  trial  would  occur,  and  that  both  parties 
were  present  thereat  with  their  witnesses. 

2.  That  on  the  second  trial  respondent  requested  S.  Gi*eig,  a  justice 
of  the  peace  of  the  a4joining  ward  of  the  same  parish,  to  sit  with 
him  daring  his  deliberations  in  that  case,  '^  because  he  knew  that 
bitter  differences  existed  between  the  two  neighbors  who  were  liti- 
gating in  that  case,"  and  because  he  desired  **  to  do  exact  justice  in 
the  case,"  etc. 

On  the  trial,  judgment  was  rendered  dismissing  plaintiff's  (relator^s) 
suit,  and  against  each  one-half  of  the  cost  was  taxed^  The  reasons 
assigned  was  that  both  parties  had  been  found  '^  guilty  of  malice  and 
negligence." 

This  judgment  appears  to  have  been  signed  by  each  of  the  justices ; 
but  the  respondent  returns  that  the  latter  took  no  part  in  the  deciHon 
of  the  case,  and  that  he  alone  heard  and  determined  it  and  rendered 
judgment  therein,  and  that  Justice  of  the  Peace  Greig  only  advised 
with  him  in  the  premises,  and  signed  the  decree  as  evidencing  his 
approval  of  it  only. 

In  this  respect  we  fail  to  discover  any  badge  of  nullity. 

Conceding  there  is  no  express  law  sanctioning  such  a  proceeding, 
yet  it  is  not  an  unfrequeut  occurrence  that  a  judge  of  the  vicinage, 
exercising  like  jurisdiction,  sits  en  banc  with  the  judge  who  is 
engaged  in  the  trial  of  the  case  in  hand. 

Though  it  is  not  usual,  in  such  cases,  that  another  than  the  trial 
judge  should  sign  the  decree,  yet  that  fact,  in  our  opinion,  would  not 
vitiate  it.     It  might  well  be  treated  as  surplusage. 

3.  On  execution  under  the  judgment  for  cost,  property  of  relator 
was  seized  and  advertised  for  sale,  and  notice  of  seizure  was  served. 
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Stat€  ex  rel.  BroiiBsard  vs,  Justice  of  the  Peace. 


but  the  relator  demanded  the  right  to  give  a  forthcoming  bond  and 
retain  posseBsion  an  til  the  day  of  sale. 

The  respondent  returns  that  he  executed  bond  and  therefore  failed 
to  surrender  the  property,  and  his  bond  was  duly  forfeited.  There  is, 
in  the  record  annexed  to  his  return,  a  judgment  to  that  effect. 

He  further  returns  that  the  relator,  in  person,  prayed  for  an  injunc- 
tion against  this  writ  and  furnished  the  necessary  bond  and  security. 
This  case  was  fixed  for  trial  by  consent  of  parties,  but  upon  their 
failing  to  put  in  appearance,  on  the  day  fixed  for  trial,  same  was  dis- 
solved. 

Subsequently  the  relator  sued  out  an  injunction  in  the  district  court 
against  the  respondent  and  the  con  stable  of  his  court  holding  the  a./a,, 
seeking  to  restrain  further  T>roceedings  thereunder,  and  tliat  same  wan 
dissolved  at  the  March  term  of  that  court  in  1887.' 

Respondent  returns  that  during  the  pendency  of  that  iiy unction  a 
document  was  handed  to  him  for  filing,  seeking  to  annul  said  judg- 
ment, but  that  he  was  advised  and  believed  it  to  be  the  same  in  effect 
and  purport  of  said  pending  injunction  which  had  then  only  recently 
been  served  on  him,  and  he  was  advised  and  believed  that  he  could 
not  do  anything  while  same  was  pending. 

He  further  returns  that  he  was  advised  and  believed  tliat  said  action 
in  nullity  should  not  be  placed  on  file  in  his  court,  because  *^  said  peti- 
tion was  coached  in  impertinent  and  disrespectful  language,"  etc. 

For  all  of  said  reasons  he  deemed  it  his  duty  to  take  no  further 
action  in  the  premises  until  said  suit  was  decided. 

He  further  represents  that  since  that  date  (April,  1886),  no  other  ap- 
plication has  been  made ;  and  he  avers  his  entire  willingness  to  receive 
any  petition  from  the  relator,  if  couched  in  proper  and  decorous  lan- 
guage, and  to  act  thereupon  officially  and  to  the  best  of  his  knowledge 
and  ability. 

4.  The  respondent  avers  that  the/,  fa.  only  issued  against  the  re- 
lator for  the  sum  of  $26  45,  and  the  writ  discloses  that  to  be  a  fact, 
same  being  the  cost  incurred  by  him  in  said  suit ;  ^'  and  that  it  is  abso- 
lutety  untrue  that  he  demanded  any  cost  whatever  other  than  such  as 
contemplated  by  that  suit ;  and  he  denies  that  any  demand  for  de- 
tailed bill  of  costs  has  ever  been  made  by  relator"  and  by  liim  re- 
fused. On  the  other  hand,  he  affirms  that  he  has  promptly  furnished 
him  with  itemized  bills  of  cost,  and  that  he  believes  he  has  them  io 
his  possession  at  this  time. 
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The  record  annexed  does  not,  in  any  degree,  snpport  the  relators 
averment  that  the  respondent  and  the  constable  of  his  court  were  de- 
manding a  large  and  extortionate  snni  an  costn,  without  authority  of, 
though  under  the  color  of  law. 

5.  There  is  no  support  for  the  assertion  that  respondent  have  acted 
wilfully,  arbitrarily,  or  with  the  purpose  of  extortion,  and  oppression, 
as  alleged  in  relator's  petition.  It  may  be  that  the  judgment  ren- 
dered operates  a  great  hardship  on  the  relator ;  that  he  was  entitled 
to  judgment  against  the  defendant,  Gastine  Her  pin,  for  the  amount 
claimed  and  cost ;  and  that  even  the  amount  of  costs  claimed  are  ex* 
cessive. 

All  of  those  matters  are  placed  within  the  exc^iwivtf  jurisdiction  of  the 
respondent  in  such  a  case  as  the  instant  one,  and  his  decree  is  not  re- 
vocable on  appeal,  and  it  can  be  examined  by  this  court  only  in  the 
exercise  of  its  supervisory  power.    Const,  art.  90. 

The  certiorari  can  be  resorted  to  only  when  proceedings  are  abso- 
lutely void,  and  should  be  set  aside.    C.  P.  857,  864,  866. 

It  is  only  when,  upon  examination  of  the  record,  the  proceedings 
appear  to  be  null  and  void  that  they  should  be  avoided  and  set  aside, 
and  the  respondent  directed  to  try  the  case  anew  in  conformity  with 
the  provisions  of  the  law.    C.  P.  864. 

The  record  furnishes  no  warrant  for  our  interference,  in  this  case, 
with  the  proceedings  in  the  respondent's  court.  38  Ann.  968,  State  ex 
rel.  GoTch  vs.  Robinson,  Justice  of  the  Peace. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  restraining 
order  granted  be  set  aside,  and  the  relator's  demand  be  rejected  at  his 
cost. 


ARGUED  AND  DETEBMINKD  IN  THE 
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**    Itt  IN 

J-TJISTE,      1S8V. 


JUDGES  OF  THE  COURT: 
Hon.  Bdwabd  Bebmudez,*  Chief  Justice. 
Hon.  F^Lix  P.  PocHifi,  ^ 

Hon.  Robert  B.  Todd,  ),Assoeiate  Justices. 

Hon.  Charles  E.  Fbnner,  i 

Hon.  Lynn  B.  Watkins,  ) 


*AtMexit  during  this  tenn . 


No.  1169. 
R.  N.  Lewis  vs.  G.  A.  Peterkin  et  al. 

Ihe  appellant  who  sugj^ests  n  dimiDotion  of  the  record  before  the  expiration  of  the  three 
judicial  dayn  within  which  he  may  file  the  transcript  of  appeal,  is  entitleil  to  a  eertiorttri 
for  the  correction  and  completing  of  the  transcript,  eren  after  the  cause  has  been  ar- 
gned  and  aabroitted  for  judgment,  in  caflo  bts  applicatioD  be  made  before  the  expiration 
of  the  three  days  aforesaid. 

A  Judgment  of  separation  of  property  duly  rendered  in  favor  of  the  wife  against  her  hnsband. 
cannot  be  inquired  into  or  attacked  collaterally  by  a  creditor  of  the  husband,  whose 
claim  had  not  yet  arisen  when  the  judgment  was  rendered. 

A  married  woman  separated  in  property  from  her  husband  has  the  legal  right  to  purchase 
property  in  her  own  name  and  for  her  separate  account,  and  the  burden  of  proof  is  on 
the  party  aasalling  the  validity  of  such  sales. 
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APPEAL  from  the  Sixtli  District  Coart,  Parifth  of  Morehouse. 
Ijevy,  Judge  ad  hoc, 

K,  B.  Todd,  Jr.,  for  Plaintiff  and  Appellant. 

A  Jodfpnent  of  s«paratioii  of  property,  in  order  to  be  valid,  most  be  executed ;  dation  en 

paunnent  one  year  after  its  rendition,  does  not  revive  or  give  It  effect.    88  Ann.  345;  34 

Ann.  690. 
A  Jndgment  of  separation  to  effect  third  persons  mast  be  advertised  or  recorded. 
Parol  evidence  is  inadmissible  to  show  anthority  to  porohase  real  estate.    C.  G.  3997.  3440; 

23  Ann.  196 ;  38  Ann.  678. 
A  simulated  sale  conveys  no  rights  to  the  pretended  vendee.    15  Ann.  177 ;  '23  Ann.  46. 
Where  a  sale  is  attacked  on  account  ot  simulation  the  widest  latitude  is  allowed.    30  Ann. 

1903;  36  Ann.  681. 
When  the  wife,  who  is  separate  in  property,  has  left  the  enjoyment  of  her  property  to  her 

husband  without  any  procuration  he  is  not  answerable  for  the  fruits  until  a  demand  be 

made  by  his  wife,  or  if  it  is  not  made,  until  the  dissolution  of  the  marriage.    He  is  not 

accountable  for  the  fruits  that  have  been  previously  consumed.    C.  C.  2396. 
If  after  a  separation  of  property  and  a  dissolution  of  the  community  the  husband  operates 

with  the  wife's  funds,  this  should  be  dearly  made  to  appaar.    15  Ann.  33 ;  16  Ann.  314  ; 

18  Ann.  136 ;  39  Ann.  533. 
If  the  husband  buys  and  pays  for  property  the  purchase  will  be  presumed  to  be  his  ;  if  he 

uses  his  wife's  funds  this  must  be  shown  by  her.    10  Ann.  784 ;  15  Ann.  33, 119;  31  Ana . 

313 ;  33  Ann.  148. 

Newton  dt  Cason,  for  Defendant  and  Appellee  : 


ON   MOTION   TO     DISMISS   AND   ON    APPLICATION    FOR   CBUTIORARI. 

The  opinion  of  the  Court  was  delivered  by 

PocHl^,  J.  On  the  first  day  of  the  present  term  appellees  moved  for 
the  dismissal  of  this  appeal  on  the  ground  that  the  clerk,  in  his  cer- 
tificate, did  not  state  that  the  transcript  contained  all  the  evidence  ad- 
dnced  on  the  trial  below. 

Two  days  later,  appellant  filed  his  application  for  an  order  to  direct 
the  clerk  of  the  district  court  to  correct  his  certificate,  and  the  applica- 
tion is  resisted  by  appellees  on  the  ground  that  it  was  not  made  before, 
or  at  the  time  of  the  argument  as  required  by  art.  898  of  the  Code  of 
Practice. 

It  is  true  that  the  motion  for  a  certiorari  was  made  after  the  case 
had  been  submitted,  and  not,  as  erroneously  contended  for  by  appel 
lant's  counsel,  after  it  had  been  partially  submitted.  Hut  it  is  clearly 
apparent  that  the  fault  is  not  imputable  to  appellant,  if  the  clerk 
omitted  to  state  the  whole  truth  in  his  certificate.  The  transcript  is 
▼olnminons,  and  it  contains  a  mass  of  documentary  evidence  and  of 
parol  testimony  taken  down  in  writing. 

Hence,  it  is  more  than  probable  that  the  error  is  in  the  certificate  ; 
and  for  that  reason  the  appeal  cannot  be  dismissed.    Revised  Statutes, 
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section  36,  Flint  vs.  Peck,  22  Ann.  24d ;  Baltimore  vs.  Parlange,  25 
Ann.  335 ;  Bnrton  ts.  Hicks,  27  Ann.  507 ;  Stafford  vs.  Harper,  32  Ann. 
1076. 

Now,  as  the  appeal  cannot  be  dismissed  at  the  present  8(age,  becam^e 
the  apparent  deficiency  of  the  transcript  is  not  imputable  to  appellant, 
and  as  the  case  cannot  be  tried  because  it  is  not  shown  that  the  tran- 
script does  contain  all  the  evidence  offered,  admitted  and  considered 
below,  what  will  become  of  the  case?  Reason  and  law  alike  point 
out  the  course  to  be  pursued,  and  require  that  appellant  be  allowed  an 
opportunity  to  complete  his  transcript ;  as  the  three  judicial  days 
within  which  he  could  file  his  trauscript  had  not  yet  expired  when  the 
case  was  argued  and  submitted,  his  right,  under  the  law,  to  have  his 
transcript  coiTected  and  completed  is  not  affected  by  the  provisions  of 
article  898  of  the  Code  of  Practice.  Such  a  course  was  pursued  in  the 
case  of  Trndeau  vs.  Railroad,  15  Ann.  717,  in  which  the  following  rule 
was  formulated.  ''  When  a  diminution  of  the  record  is  suggested,  tlie 
Supreme  Court  will  order  h  certiorari  to  perfect  it,  although  the  case 
has  been  submitted  for  judgment.^^ 

But  as  it  may  happen  that  the  silence  of  the  clerk  in  his  certificat-e 
is  proof  of  a  negative  fact,  and  that  the  transcript  does  not  contain 
all  the  evidence  adduced  at  the  trial,  we  shall  not  now  dispose  of  ap- 
pellee's motion  to  dismiss  the  appeal,  and  shall  postpone  consideration 
thereof  until  the  clerk  makes  his  return  on  the  certiorari. 

It  is  therefore  ordered  that  a  writ  of  certiorari  issue  to  the  clerk  of 
the  district  court  of  the  parish  of  Morehouse  ordering  him  to  complete 
his  certificate  to  the  transcript  of  appeal  in  this  case,  by  stating  posi- 
tively whether  said  transcript  does  or  not  contain  all  the  evidence  ad- 
duced on  the  trial  of  said  cause,  and  that  said  writ  be  made  returnable 
on  the  18th  day  of  June,  18S7. 


On  thk  Merits. 

This  is  an  action  in  declaration  of  simulation,  in  which  plaintiff,  a 
judgment  creditor  of  the  defendant  husband,  seeks  to  subject  to  the 
execution  of  his  judgment  two  piect-s  of  immovable  property  purchased 
in  the  name  of  the  wife,  but  alleged  to  be  the  property  of  the  judgment 
debtor. 

The  wife  resists  the  demand,  and  urges  that  at  the  time  that  she 
purchased  the  property  she  was  duly  separated  in/property  from  her 
husband  by  judgment,  and  that  the  purchases  were  made  with  her  sep- 
arate funds,  of  which  she  had  the  administration..- 
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Plaintiff  appeals  from  a  jadgment  whicb  rejected  his  demand. 

It  appears  from  an  admission  of  the  parties  in  the  record  that  in  the 
jear  1870  the  conrt-house  of  the  parish  of  Morehouse  was  entirely 
destroyed  b^'  tire,  together  with  all  the  records  and  papers  therein  con- 
tained and  belonging  to  the  district  court  of  tliat  parish.  Hence,  sec- 
ondary evidence,  coDsisting  of  parol  testimony,  was  properly  admitted 
to  show  the  alleged  judgment  of  separation  of  property  between  Peter- 
kin  and  bin  wife,  rendered  by  that  court  in  the  year  1869.  That  testi- 
mony is  corroboiated  by  an  authentic  act  executed  by  Peterkin  and 
his  wife  on  Jnne  25, 1870,  by  which  he  transferred  to  her  some  movable 
property  in  part  payment  of  the  moneyed  judgment  which  she  had 
obtained  against  him. 

Having  proven  that  much,  touching  her  condition  as  separate  in 
property  from  her  husband,  the  defendant  wife  is  entitled  to  protection 
under  her  judgment  against  any  collateral  attack  on  the  validity 
of  the  i^ame  ou  the  part  of  plaintiff,  whose  claim  against  Peterkin 
did  not  originate  before  the  year  1876,  and  whose  judgment  which  he 
is  now  seeking  to  enforce  against  the  property  in  dispute,  was  rendered 
only  ou  the  25th  of  April,  1880. 

As  he  was  not  a  creditor  of  the  husband  at  the  date  of  the  judgment 
of  separation  of  property,  he  had  no  legal  concern  with  its  existence  or 
validity,  as  he  had  no  rights  which  could  be  jeopardized  or  affected 
thereby  in  the  least. 

This  ruling  finds  ample  support  in  reason  and  as  well  as  iu  authority^ 
and  we  find  that  in  our  jurisprudence  it  has  been  formulated  thus: 

^'A  judgment  that  has  been  regularly  obtained  by  the  wife  against 
her  husband  cannot  be  contested  or  inquired  into  collaterally  by  a 
creditor  of  the  liusband  whose  claim  only  arose  after  it  was  rendered." 
Farwell  vs.  O'Niil,  22  Ann.  619;  Dinkgrave  vs.  Norwood,  10  Ann.  564. 

The  judgment  having  been  regularly  rendered,  and  having  been 
partly  satinfied  through  n  giving  in  payment  executed  in  an  authentic 
act  within  a  reasonable  time  (C.  C.  2428),  it  follows  that  the  wife  was 
thus  fully  able  and  authorized  to  purchase  property  in  her  own  name, 
and  the  burden  of  proving  the  invalidity  of  such  purchases  is  on  the 
party  attacking  the  same.  Chaffe  &  Sons  vs.  De  Moss,  37  Ann.  186; 
Farrell  vs.  O'Neil,  22  Ann.  619;  Todd,  curator,  vs.  Larkin,  38  Ann.  672. 

Plaintiff  has  undertaken  the  task,  and  he  has  introduced  evidence  in 
sapport  of  his  contention  that  both  purchases,  though  made  in  the 
name  of  the  wife,  were  in  truth  and  in  fact  made  for  the  husband.  His 
evidence  amounts  at  most  to  negative  conjectures,  showing  some  sus- 
picious circumstances.     But  its  weight  is  entirely  destroyed  by  the 
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poBitive  testimoDy  of  tbe  defendant  wife,  who  swears  that  both  pnr- 
ohases  were  made  for  her  own  account ;  and  it  appears  that  both  pieces 
of  property  have  been  since  and  continuously  enjoyed  by  her,  and 
treated  and  considered  by  the  whole  community  as  lier  separate  estate. 

The  record  shows  that  she  received  a  considerable  inheritance  from 
her  father  and  mother,  and  that  for  many  year^.  she  has  owned  a  lar^e 
and  valuable  plantation  which  she  at  times  leased,  and  at  other  times 
cultivated,  and  from  which  she  could  derive  revenue  sufficient  to  make 
subsequent  and  additional  purchases.  But  being  separate  in  property, 
she  had  the  ri^ht  in  law  to  purchase  property  on  terms  of  credit  at  her 
discretion,  and  the  creditors  of  her  husband  have  no  authority  to 
inquire  into  the  source  of  the  means  or  funds  which  she  used  in  making 
payments  thereon.  It  is  sufficient  for  her  to  show  that  her  trne  and 
real  intention  was  to  purchase  for  her  own  account,  and  it  is  incunw 
bent  on  complaining  creditors  to  make  proof  of  the  alleged  simulation 
of  the  purchases  made. 

It  may  be  conceded,  as  plaintiff  contends,  that  the  credit  instalments 
on  the  purchase  price  of  the  town  lot  and  residence  in  Bastrop  were 
paid  wit^  parish  warrants  held  by  her  husband  for  debts  due  him  by 
the  parish.  She  testifies  that  she  acquired  that  paper  from  her  hus- 
band in  satisfaction  of  a  debt  which  he  owed  her,  and  the  record  con- 
tains no  evidence  to  the  contrary.  At  the  date  of  that  purchase  in 
1877,  plaintiff  was  not  yet  a  judgment  creditor  of  the  husband.  Hence, 
his  rights  or  those  of  other  creditors  could  not  be  affected,  and  they 
could  not  resist  the  legal  effect  of  the  purchase  even  if  it  were  proved 
that  Peterkin  had  made  a  donation  to  his  wife  of  the  parish  paper  with- 
out consideration. 

Dealing  with  a  similar  attack,  this  Court  has  recently  said :  *' What 
motive,  then,  for  disguise  or  simulation  ?  How  natural,  then,  that  all 
parties  should  have  iuteuded  that  the  title  should  pass  to  the  wife  as  a 
real  title  and  as  the  true  owner!  If  such  was  the  intention,  and  we 
are  convinced  that  it  was,  the  wife^s  title  could  not  be  attacked  as  a 
simulation  even  if  the  husband  had  given  the  not«s  (with  which  the 
price  was  paid)  to  her  without  consideration/^  Todd  vs.  Larkin,  :\S 
Ann.  672. 

The  true  intention  of  the  parties  in  the  case  at  bar  is  made  still  more 
manifest  by  the  fact  that  from  1877  to  1882  the  husband  was  engaged 
in  a  mercantile  business  of  considerable  magnitude,  and  that  he  thus 
owned  in  his  own  name  some  immovable  property  in  that  parish,  which 
he  continued  to  own  as  late  as  the  year  1885. 
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It  also  appears  from  the  record  that  the  validity  of  Mrs.  Peterkin's 
purchases  of  the  property  now  under  discussion  has  already  been  sub- 
jected to  judicial  test  at  the  instance  of  her  husband's  creditors,  whose 
attack  was  defeated. 

Our  conclusion  is  that  her  titles  have  successfully  withstood  the 
assault  made  by  the  plaintiff  in  this  case,  and  that  she  is  entitled  to 
enjoy  the  benefits  of  the  investment  of  her  separate  funds. 

Judgment  affirmed. 

Mr.  Justice  Todd  takes  no  part  in  this  case. 


Barksdale  <&  VanHook  for  Plaintiffs  and  Appellees. 
G,  L,  Gaskins  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  plaintiffs,  as  the  collateral  heirs  of  Ory  Murphy,  de- 
ceased, sue  to  recover  nine-tenths  of  the  undivided  half  of  the  lands 
described  in  the  petition,  the  said  undivided  lialf  being  the  commu- 
nity interest  of  the  deceased  therein  and  inherited  at  her  death  by  pe- 
titioners. 

The  defendants  answered  by  a  general  denial  and  a  call  in  warranty 
on  their  vendor,  J.  P.  Murphy.  Murphy,  besides  the  general  issue  in 
his  answer,  denied  that  Ory  Murpliy,  from  whom  tlie  plaintiffs  claim, 
had  at  her  death,  a  community  interest  in  said  lauds,  and  aven-edthat 
though  ibhe  lands  were  acquired  during  the  marriage  of  the  deceased 
50 


No.  1157. 
Heirs  of  Ory  Murphy  vs.  Jurey  &  Gillis — J.  P.  Murphy, 

Warrantor.  'TS"^ 

111    7M 
rru]icrty  ai'qiiired  cliiriug  a  iiiarriaj^e  iii  tin*  iiaiiir  of  tlie  hunbaud  it*  pivHiniied  to  bt'lonj;  to  the 

coiunumity.    Nor  will  hiicIi  preHiuiiiitiou  be  ii'l  tut  ttnl  by  proof  that  he  acquired  the  prop-      '.jS    ^ggl 

(*i-ty  with  tho  money  of  hiH  childivn  by  a  funiier  niaiTia|;e:  nor  will  Huch  fact  affect  the        112    549| 

title  of  the  coiiiiiiunity  to  the  iiroperty.  though  it  may  create  a  debt  a^aiuat  it. 

The  heii-H  of  tlie  wife  Itecome  vented  with  a  title  to  her  Mhare  of  the  conninmlty  pntperty  at 

the  moment  of  her  death :  aud  thouorh  they  receive  it  Hubject  to  the  imyment  of  the  coiu- 

nnmity  debts,  they  are  uot  l)ouDd  to  await  a  liquidation  of  the  couuiiunity  before  renortiuj; 

to  an  action  to  recover  it.    Tu«5well  vm.  Tujjwell.  32  Ann.  848,  aud  GlaHHcock  vs.  Clark,  33 

Ann.  564.  reaflimied.    Nor  iu  snch  action.  iH*tit4iry  in  its  character,  in  the  iudebtedneaa  of 

the  community  or  it«  financial  condition  dinaolved,  when  a  legitimate  HubJect  of  enquiry'. 

APPEAL  from  the  Third  District  Court,  Parish  of  Lincoln. 
FecLzel,  Special  J. 
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with  J.  J.  Murpliy,  they  were  acqaired  by  the  hiiBbnnd  with 
his  separate  money,  and  money  belonging  to  the  children  of  his  first 
wife,  and  never  fell  into  the  community  existing  between  him  and  Ory 
Marphy,  and  farther  that  the  estate  of  J.  J.  Murphy  was,  nt  his  dea^h, 
insufficient  to  repay  the  children  of  his  first  marriage  the  funds  of 
theirs  used  by  him  in  the  acquisition  of  these  lands. 

The  prescription  of  ten  and  thirty  years  is  also  pleaded  by  the  war- 
rantor and  a  demand  in  case  of  recovery  by  the  plaintiffs  for  re- 
imbursement for  taxes  pai<f  and  improvements  made  on  the  lands. 

There  was  judgment  in  favor  of  the  plaintiffs  decreeing  them  the 
owners  of  the  interest  in  the  lands  claimed  by  them,  save  as  to  certain 
designated  portions  thereof,  with  a  reservation  to  the  parties  of  the 
right  to  adjust  their  claims  for  taxes,  improvements,  etc.,  in  the  parti- 
tion of  the  lands. 

There  was  judgment  also  in  favor  of  the  defendants  and  against  the 
warrantor.  From  this  judgment  the  present  appeal  was  taken  by  the 
defendants  and  warrantor. 

The  facts  of  the  case  established  are  briefly  these  : 

John  J.  Murphy  was  twice  married  iu  the  State  of  Georgia.  First, 
o  Elizabeth  Havell,  who  died  in  1843,  leaving  several  children,  of 
whom  the  warrantor  is  one.  Second,  to  Ory  Glaze  in  1844,  and  who 
died  in  I860  without  issue. 

In  1848  Murphy  and  his  wife  moved  to  this  State,  accompanied  by 
the  children  of  his  first  marriage,  and  after  his  arrival  in  this  State,  lie 
acquired  by  purchase  the  lands  in  controversy. 

After  the  death  of  his  wife,  Ory  Glaze  or  Murphy,  J.  J.  Murphy,  the 
surviving  husband,  remained  in  possession  of  the  lands  until  bin  death 
in  1866.  There  was  no  administration  on  the  succession  of  the  wife, 
and  no  settlement  of  the  community. 

After  the  death  of  Murphy  there  was  a  partition  of  liis  estate,  in 
which  partition  J.  P.  Murphy,  the  warrantor  in  this  case,  received  the 
lands  i>*  controversy. 

It  is  shown  that  these  lands  were  all  acquired  during  tlie  existence 
of  the  community  between  J.  J.  Murphy  and  his  wife,  Ory  Murphy, 
and  are  therefore  presumed  to  be  community  property.    C.  C.  2405. 

Upon  the  dissolution  of  the  community  by  the  death  of  the  wife,  the 
title  to  her  share  of  the  community  property,  the  one  undivided  half 
of  the  same  rested  in  her  heirs.  C.  C.  2406;  Tugwell  vs.  TugwelJ,  32 
Ann.  848. 

And  though  the  heirs  of  the  u  ife  received  the  property  subject  Ui 
tlie  community  debts,  it  is  now  settled  that  their  action  for  it  may  be 
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maiDtained  without  allegation  or  proof  of  the  liquidation  or  solvency 
of  the  community.  lb.  and  Glasscock  vs.  Clark,  33  Ann.  584.  And  it 
is  enough  to  say  in  this  case,  as  in  the  cases  above  cited,  that  the 
creditors  of  the  community,  if  there  are  any,  are  not  before  us  seeking 
to  enforce  their  claims  against  the  community.  Nor  would  any  such 
inquiry  be  peimissible  in  an  action  of  this  kind,  which  is  petitory  in 
its  character,  and  the  riglit  cf  tlie  plaintiffs  acquired  at  the  instant  of 
the  death  of  the  person  from  whom  they  inherited.  The  community 
creditors,  if  there  were  any,  might  have  subjected  this  property  by 
proper  proceedings  to  the  payment  of  their  debts  and  thus  divested 
the  plaintiffs  of  their  title  to  the  property,  but  it  has  not  been  done 
and  cannot  be  done  in  tliis  form  of  action,  nor  by  tlie  parties  to  the 
present  controversy.  All  evidence  respecting  claims  against  the  com- 
munity and  its  condition  at  the  moment  of  its  dissolution  should  there- 
fore have  been  rejected. 

There  is  a  plea  of  prescription  of  ton  and  thirty  years  urged  against 
the  plaintiffs'  right  of  action,  which  was  overruled  by  the  lower  court 
and  properly  so. 

Ten  years  had  not  expired  between  the  date  of  the  conveyance  of 
the  property  from  J.  P.  Murphy  to  the  defendants.  J.  P.  Murphy 
claimed  the  property  by  inheritance  from  his  father,  J.  J.  Murphy,  and 
as  the  father  had  not  a  vestige  of  title  to  tlie  property,  he  transmitted 
none  to  his  heirs.  They  took  it  cum  vitiis.  There  was  no  basis  for 
the  prescription  urged  in  favor  of  J.  P.  Murphy. 

There  is  an  amendment  of  the  judgment  of  the  lower  court  prayed 
for  as  to  that  part  of  it  which  rejects  plaintiffs'  claims  to  certain  des- 
ignated portions  of  the  laud. 
The  amendment  must  be  allowed. 

The  defendants  in  their  ans\^:e^  admit  the  possession  of  all  the  land 
claimed  and  described  in  the  petition. 

J.  J.  Murphy  was  in  possession  of  it  at  the  dissolution  of  the  com- 
niuuity.  It  was  a  matter  of  no  moment  whether  a  part  of  this  land 
was  acquired  by  a  military. warrant  or  by  money,  so  that  it  was  ac- 
quired duiiug  the  marriage.  This  and  other  portions  excepted  or  de- 
clared free  from  plaintiffs'  claims,  purports  to  have  been  acquired  by 
J.  P.  Murphy  by  inheritance  from  J.  J.  Murphy  and  partition.  They, 
defendants,  claim  solely  through  their  purchase  fiom  J.  P.  Murphy. 
J.  J.  Murphy  was  the  author  of  both  warrantors  and  defendants'  title, 
and  nothing  is  better  settled  than  that  parties  cannot  dispute  their  au- 
thor's title. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
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the  lower  court  be  amended  by  decreeing  the  plaintiffB  owners  of  the 
nine-ten thB  of  the  undivided  half  of  the  east  half  of  the  northeast 
quarter,  section  34,  and  the  east  half  of  the  northwest  quarter  of  sec- 
tion 25,  T.  18,  N.  R.  4  west ;  and  by  declaring  open  to  adjustment  in 
the  partition  of  the  lands  all  claims  between  the  parties  mentioned 
and  referred  to  in  the  pleadings,  subject  to  all  defenses  of  tlie  respec- 
tive parties,  and  as  thus  amended  the  judgment  is  affirmed.  Defend- 
ants to  pay  costs  of  both  courts. 

Mr.  Justice  Fenner  dissents. 
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In  a  suit  against  an  administrator  for  a  balance  of  account,  unappealable  in  amonnt,  tlie  de- 
fendant reconvenes,  claiming  paj'^ment  to  succession  of  $7000,  proceeds  ot  cotton  sold 
and  credited  in  plaintiff's  account.  Held :  that  as  any  allowance  madv  on  defendant's 
demand  necessarily  increased  the  ordinary  balance  duo  plaintiff,  this  involves  adjni>t- 
ment  of  entire  account  and  the  whole  case  is  appealable. 

Where  mercantile  accounts  have  been  closed  by  rendition  and  acceptance  without  ob.tection. 
the  debtor  cannot  thereafter  object  to  charges  of  8  per  cent  interest  and  to  compound- 
in/j;  interest  by  capitalization  of  succession  balances. 

Such  settlement  of  accounts  being  equivalent  to  payment,  the  debtor  r.in  odI.v  recover 
usurious  charges  less  than  one  year  old. 

Under  the  3d  section  of  Act  44  of  1882,  the  consignee,  from  the  date  of  consigunieui  under 
bill  of  lading,  acquires  a  perfect  pledge  with  right  to  sell  and  pay  his  debt  with  the  pro- 
ceeds.   The  death  of  the  consignor,  after  the  consignment,  could  not  affect  such  lights. 

Bat  no  consignment  made  after  the  death  of  the  owner  by  an  unauthorized  pernou  could  op- 
erate to  create  a  pledge  in  favor  of  the  consignee.  The  death  fixed  the  right:«of  all 
creditors  as  to  the  succession  propert}'  and  no  one  could  acquire  any  new  privilege 
thereon. 


A 


PPEAL  from  the  Sixth  District  Court,  Parish  of  Moreli()u.se. 
Ellis,  J, 


Todd  (&  Todd  and  S.  T.  Baird,  for  Plaintiffs  and  Appellants. 
Newton  cf-  Cason  and  Boatner  d:  Boatner,  for  Defendant  and  Appellee. 
Bussey  &  Naff,  for  Intervenors  and  Appellees  : 


The  opinion  of  tlje  Court  was  delivered  by 

Fenner,  J.  Plaintiffs  sued  defendant  as  administrator  of  Elbert 
Nettles  for  a  balance  of  account  of"  §749.51.  The  accounts  from  which 
this  balance  results  include  sales  of  a  large  amount  of  cotton  which 
was  received  and  sold  by  plaintiffs  and  credited  to  defendant  in  ac- 
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couut.  The  defeudant  denies  that  the  balance  claioied  is  due,  and 
tiles  a  demand  in  reconvention,  in  which  lie  claims  a  judgment  against 
plaintifts  for  the  proceeds  of  said  cotton,  amounting,  as  alleged,  to 
more  than  $7000,  on  the  ground  that  said  proceeds  are  property  of  the 
succession,  and,  as  such,  must  be  paid  over  to  the  administrator  to  be 
administered  and  distributt^d  according  to  law. 

Plaintiffs  are  appellants  from  a  judgment  condemning  them  to  pay 
to  the  administrator  the  sum  of  $992.09,  tbe  value  of  twenty-nine 
bales  of  cotton,  adjudged  to  have  been  received  by  plaintiffs  after  the 
death  of  Nettles,  and  giving  a  judgment  in  favor  of  plaintiffs  to  be 
paid  in  course  of  administration  for  $1062.42. 

Thus,  it  will  be  seen,  that  plaintiffs  recover  judgment  for  several 
hundred  dollars  more  than  they  claimed  in  their  petition.  This  re- 
sults from  tlie  fact  that  in  condemning  plaintiffs  to  pay  over  to  the  suc- 
cession the  proceeds  of  cotton  which  had  been  credited  on  the  account, 
this  necessarily  increased  pro  Uinto  the  balance  due  on  said  account, 
and  if  the  value  of  all  the  cotton  claimed  by  defendant,  say  $7000,  had 
been  allowed,  it  would,  in  the  same  measure,  have  increased  the 
amount  due  to  the  plaintiffs  as  ordinary  creditors. 

We  mention  these  matters  at  the  thresliold  of  the  case  in  order  to 
dispose  of  the  motion  made  by  defendant  to  dismiss  the  appeal  as  to 
the  principal  demand  because  that  is  not  within  our  jurisdiction. 

Ordinarily  the  motion  would  be  well  taken,  because  it  is  well  settled 
that  an  appealable  demand  in  reconvention  does  not  give  us  jurisdic- 
tion of  an  unappealable  principal  demand,  and  vice  versa. 

But  we  regard  this  as  an  exceptional  case,  in  which  the  principal 
and  reconventional  demand  are  so  interlaced  that  one  cannot  be  con- 
sidered witliout  the  other.  The  issue,  as  framed  by  the  pleadings,  in- 
volves the  adjustment  of  the  entire  account  between  the  parties,  in 
which  the  claims  on  both  sides  must  be  considered,  and  this  adjust- 
ment includes  an  amount  in  dispute  exceeding  two  thousand  dollars. 

The  motion  to  dismiss  is  therefore  denied. 


On  the  Merits. 

We  will  first  dispose  of  defendants  objections  to  the  account  on  the 
ground  of  excessive  charges  of  interest,  commissions,  etc. 

Plaintiffs  had  conducted  a  large  business  with  Elbert  Nettles  for  a 
number  of  years  prior  to  his  death. 

In  the  course  thereof  accounts  and  statements  had  been  frequently 
rendered  to  him,  informing  him  fully  of  the  nature  of  the  charges 
made  against  him,  and  balances  had  been  frequently  struck  and  car- 
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lied  forward  into  new  accounts,  FIc;  received  these  accounts,  and 
never  made  any  objections  to  tlieni.  Tlie  lawt  one  beftire  his  death 
was  rendered  on  An«rust  2i),  1885,  and  the  acc4»unt  on  which  the  pres- 
ent suit  is  based  begins  with  the  entry  :  ^*  1885,  August  26.  To  bal- 
ance account  rendered,  $2574.43/' 

Defendant  now  seeks  t  >  overhaul  these  accounts  from  1881,  and 
claims,  and  was  allowed  a  deduction  of  $407.01  for  overchargea  of  in- 
terest resulting  from  the  charge  of  8  per  cent  interest,  and  from  the 
compounding  thereof  by  capitalizing,  in  the  succeeding  accountiii,  the 
balances  from  those  preceding.     We  think  this  was  error. 

So  far  as  these  matters  are  concerned,  the  defendant  cacnot  go  be- 
yond the  accounts  which  have  been  rendered  to  and  accepted  by  him 
without  objection.  Parol  evidence  cannot  be  received  to  prove  a  cod- 
vention  to  pay  8  per  cent  interest,  but  when  such  charges  have  been 
made,  and  an  account  containing  them  has  been  rendered  and  accepted, 
the  account  becomes  an  account  stated  }  the  balance  represents  a  set- 
tlement between  the  parties  to  pay  which  a  promise  is  implied,  and 
such  settlement  can  no  more  be  impeached  on  the  ground  that  such 
charges  are  included  therein,  than  if  the  account  had  been  paid  and 
the  action  were  to  recover  them. 

8eo  on  this  general  subject:  Lallande  vs.  Hreaux,  5  Ann.  505  :  Mil- 
laudoa  vs.  Sylvestre,  8  La.  267;  White  vs.  Henderson,  2  Ann.  241 : 
Compton  vs.  Compton,  5  Ann.  618;  Thompson  vs.  Mylne,  4  Ann.  206: 
Pickersgill  vs.  Brown,  7  Ann.  298  ;  Sentell  vs.  Kennedy,  29  Ann.  679. 

Defendant  can  only  claim  the  reduction  to  5  per  cent  of  the  interest 
charged  in  the  last  accounts  of  February  11  and  August  29,  1886. 
This,  according  to  our  calculation,  reduces  the  balance  of  the  last- 
mentioned  account  by  $100. 

Another  deduction  was  claimed  of  two  usurious  charges  of  2i  per 
cent  for  advances  in  addition  to  8  per  cent  interest.  Both  these 
charges,  amounting  to  $87.17,  were  contained  in  accounts  which  had 
been  rendered  to  deceased,  and  being  more  than  a  year  old,  they  can- 
not be  recovered.  CO.  2924.  The  allowance  of  these  by  the  judge 
was  error. 

The  deduction  allowed  to  defendant  of  $95,  charged  under  the  eon- 
tract,  for  commissions  on  cotton  not  shipped,  was  correct.  Nettles 
was  to  ship  a  bale  of  cotton  for  every  ten  dollars  advanced,  and  was  to 
pay  a  commission  of  $1.25  for  each  bale  delicient.  We  can  discover 
no  deficiency.  The  contract  was  made  for  the  Girard  account,  and  it 
appears  that  defendant  shi[)ped  24  bales  on  that  account,  and  did  not 
receive  advances  exceeding  $240. 
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ADOtlier  deduction  of  $100  was  allowed  in  correction  of  a  supposed 
error  in  extending  on  the  accoaut,  as  the  proceeds  of  three  bales  of 
cotton,  $14.14,  instead  of  $114.14.  An  examination  will  show,  that 
altliough  the  extension  of  only  $14.14  does  appear  in  the  copy  of  the 
account,  yet  this  is  a  mere  mistake  in  copying,  and  that  in  the  addi- 
tion of  credits  the  correct  amount  of  $114.14  is  included. 

Thus,  it  appears  that  the  deductions  of  $689.18,  allowed  by  the 
judge  in  favor  of  defendants  on  the  foregoing  matters,  should  be  re- 
duced to  $195. 

At  the  death  of  Nettles  plaintiffs  had  on  hand,  unsold,  a  number  of 
bales  of  cotton  shipped  for  his  account,  and  more  were  received  shortly 
after  his  death. 

The  defendant  administrator  contends  that  plaintiffs  are  bound  to 
pay  over  to  the  administrator  the  whole  proceeds  of  all  the  cotton  sold 
after  the  death  of  Nettles,  and  to  assert  their  privilege  (if  any  they 
have),  on  those  proceeds  contradictorily  with  other  creditors. 

So  far  as  any  cotton  is  concerned  which  had  been  consigned  prior  to 
.the  death  of  Nettles,  although  not  sold  and  not  even  received  till  after 
his  death,  this  contention  is  absolutely  without  force. 

The  third  section  of  act  No.  44  of  1882  provides:  "That  all  mer- 
chants, factors  and  others  who  may  have  a  general  balance  of  accounts 
or  any  sum  of  money  due  them  by  any  consignor  or  other  person  send- 
ing them  cotton,  sugar,  etc.,  for  sale,  for  the  purpose  of  paying  such 
balance  of  account  or  sum  of  money  due,  shall  have  a  pledge  upon  all 
such  property  consigned  or  sent  to  them  •  *  from  the  time  the  bill 
of  lading  or  receipt  thereof  by  the  caiTier  is  deposited  in  the  mail  or 
givi-n  to  the  carrier  for  transnnssion,  which  pledge  shall  be  perfect, 
with  the  right  of  sale  of  said  property,  which  shall  be  fully  vested  in 
said  consignee,  with  the  right  to  appropriate  the  proceeds  of  sale  to 
the  payment  of  the  amount  due  such  consignee;  provided,  that  noth- 
ing herein  shall  be  so  construed  as  to  defeat  or  lessen  the  privilege  of 
the  liiborers  and  landlords  in  this  State  for  wages  and  rents  as  now  ex- 
isting by  law,  nor  as  defeating  or  lessening  any  other  valid  existing 
privileges  or  liens." 

Here  we  have  an  explicit  provision  that  the  mere  fact  of  consign- 
ment evidenced  by  bill  of  lading,  shall  operate  a  perfect  and  instan- 
taneous pledge,  with  the  absolute  right  in  the  consignee  to  sell  and 
pay  his  debt  with  the  proceeds,  subject  to  no  limitation  except  in  favor 
of  existing  privileges,  which  means  privileges  existing  prior  to  the  con- 
signment, it  is  impossible  to  conceive  how  the  death  of  the  consignor 
after  the  consignment  could  defeat  such  clear  and  perfect  vested  rights 
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coiifeired  bj  the  law  itself.  Tlie  proposition  is  really  not  worthy  of 
furllier  coDsideratiou.  See  Jacquet  vs.  His  Creditors,  38  Ann.  863 ; 
Rasch  vs.  Creditors,  1  Ann.  31  j  Jerome  vs.  iMcCarter,  94  U.  S.  73. 

A  diflferent  qaestion,  however,  is  presented  with  reference  to  the 
cotton  consigned  after  Nettles^  death.  At  the  moment  of  death  plain- 
tiffs had  no  kind  of  privilege  or  pledge  on  this  cotton,  which  passed 
immediately  into  the  succession  of  Nettles,  and  became  subject,  in- 
8ta liter f  to  all  the  rights  and  privileges  of  creditors,  which  were  abso- 
lutely fixed  by  the  death,  and  could  not  be  thereafter  changed  or 
aliVcted  by  any  act  of  the  administrator  or  any  other  person. 

This  court  has  said:  '^  Privileges  and  mortgages  rightfully  acquired 
before  the  death  are  respected  ;  but  with  that  exception  the  property 
of  a  succession  is  a  common  fund,  the  equal  pledge  of  all  the  creditors ; 
and  one  is  not  permitted,  by  superior  diligence,  or  by  dealing  with  the 
executor,  to  get  an  advantage  over  othera.''  Boyce  vs.  Escoflie,  2  Ann. 
872. 

So  we  have  held  that  "  a  privilege  recorded  after  the  death  of  the 
debtor  cannot  affect  creditors,  whose  rights  become  fixed  at  the  dale 
of  the  death.^^    Sue.  Rhoton  (syllabus),  34  Ann.  893. 

Neither  the  administrator  nor  any  unauthorized  person  could  do  any 
act  aher  the  death  of  Nettles  the  effect  of  which  would  be  to  confer 
upon  plaintiffs  a  privilege  or  right  of  pledge  on  the  property  of  his 
succession  which  did  not  exist  at  the  moment  of  his  death. 

In  this  case,  the  cotton  consigned  after  his  death  seems  to  have  been 
consigned  before  the  administrator  was  appointed,  by  some  one  who 
had  no  authority  whatever. 

It  follows  that  plaintiffs  must  account  to  the  succession  for  the  pro- 
ceeds of  cotton  consigned  after  the  death. 

It  does  not,  however,  follow  that  cotton  received  shortly  after  his 
death  may  not  have  been  consigned  before ;  and  we  agree  with  the 
judge  a  guo  that  defendant  has  supported  his  reconventional  demand 
by  no  evidence  establishing  that  more  than  29  bales  were  consigned 
after  the  death  ;  but  as  to  that  amount  of  cotton  the  proof  is  certain 
by  production  of  the  bills  of  lading  which  are  dated  after  the  death. 

We  shall  adopt  the  judgment  rendered  below  with  an  amendment, 
correcting  his  excessive  allowance  of  deductions  claimed  by  defendant. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  amended  by  increasing  the  principal  of  the  judgment 
against  defendant  from  '*  $1,062.42"  to  $1,556.(50,  and  that,  as  thus 
uuicuded,  the  same  be  now  afiirmed,  defendant  and  appellee  to  pay 
co6is  of  this  appeal. 

Mr.  Justice  Todd  takes  no  part. 
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A  district  J ad^e  who  has  recnned  himself  aod  appointed  a  lawyer  or  jodge  ad  hoe  to  try  the      112    637 
recused  case,  Is  the  ouly  one  who  has  the  Jarisdictiop  or  authority  to  appoint  some  ooe 
to  All  a  vacancy  caosed  by  the  removal,  death,  or  resignation  of  the  latter. 

A    PPLICATION  for  ProUibition. 


The  relator  in  pro  per. 

Stubbs  dt  Bussellf  for  the  Respondent. 

The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  The  relator,  alleging  hiruftelf  to  be  the  plaintiff  in  the 
snit  entitled  John  T.  Ludeling  vs.  J.  C.  Chaffe  et  al.,  now  pending  for 
trial  in  the  parish  of  Oaachita,  Fifth  Judicial  District,  of  which  Hon. 
R.  W.  Richardson  is  the  presiding  judge,  represents  that  said  presiding 
judge  recused  himself  therein,  and  caused  the  order  of  i-ecusation  to 
be  entered  on  the  minutes  of  his  court.  He  further  represents  that 
the  judge,  after  thui«  recusing  himself,  first  appointed  Thomas  A.  Gar- 
rett, a  lawjer  having  the  necessary  qualifications,  and  he  qualified  ns 
such,  but  resigned.  Judge  Richardson  then  appointed  John  Boatner 
OS  judge  ad  hoe,  and  he  qualified  and  subsequently  resigned.  The 
same  judge  then  appointed  T.  A.  Garrett  the  second  time,  and  he 
again  qualified  and  resigned  subsequently.  Thereupon  the  said  Judge 
R.  W.  Richardson  selected  and  appointed  the  respondent  as  judge  ad 
hoe,  and  he  has  qualified  and  assumed  the  t- xercise  of  the  duties  im- 
posed upon  him  by  law  in  that  case. 

Relator's  contention  is  that  Judge  Richardson  was  without  capacity 
to  appoint  the  respondent,  and  that  he  is  without  jurisdiction  or  law- 
ful authority  to  exercise  the  duties  appertaining  to  the  appointment; 
and  that  upon  tlie  lesignation  of  the  judge,  or  judges  ad  hoc,  he,  or 
some  one  of  tliem,  should  have  made  the  appointment  of  a  judge  ad 
hoc,  to  act  in  liis  place  and  stead. 

Tliis  proposition  is  denied  by  the  respondent,  who  asserts  the  legal- 
ity of  Ills  appointment,  and  his  jurisdiction  over  and  lawful  authority 
to  try  the  recused  case. 

Relator  cites  in  support  of  his  claim,  our  recent  opinions  in  State  ex 
rel.  Fonielieu  vs.  Judge,  37  Ann.  394,  and  State  ex  rel.  Fontelieu  vs. 
DeBaillon,  38  Ann.  727. 

In  the  formar  case  we  said,  in  keeping  with  prior  authority  therein 
cited,  that  the  judge  appointed  to  try  that  case  ''  became  vested  with 
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jurisdiction  over  the  case  absolutely  and  an  exclusively  as  would  have 
been  the  case  with  a  suit  originating  in  his  own  conrt/^ 

Sec.  6  of  act  210  of  1880  declares  that  **  the  lawifer  or  judge  ap- 
pointed under  sections  2  and  3  of  this  act,  shall  have  and  exercise  the 
same  powers  as  the  judge  (recused)  may  exercise  in  cases  before  his 
court,  in  which  no  causes  of  recusation  exist,  etc."  The  case  above 
referred  to  not  having  been  tried  by  the  judge  appointe<l  to  try  it 
within  nine  mouths,  an  application  was  made  to  have  the  cause  trans- 
ferred to  some  parish  In  an  adjoining  district,  and  we  held  that  the 
judge  ad  lioc  at  the  time  presiding,  was  the  proper  officer  to  make  the 
transfer  of  said  cause. 

In  Halphiu  vs.  Guilbeau  &.  Broussard,  38  Ann.  727,  we  held  that 
"  in  case  of  the  transfer  of  a  suit,  the  jvdf^e  of  the  court  to  w^hich  the 
transfer  is  made  has  as  full  and  complete  authority  and  jurisdiction 
over  the  same  as  if  it  had  originated  in  that  jurisdiction."  State  ex 
rel.  Grates  vs.  Judge,  38  Ann.  452. 

While  it  is  perfectly  true  that  the  judge  or  lawyer  api>ointed  to  try 
a  recused  case  has  exclusive  jurisdiction  over  it,  and  can  exercise  as 
perfect  control  over  it  as  the  judge  who  has  recused  himself,  can  exer- 
cise over  other  causes  in  which  he  is  not  recused ;  and  such  judge  ml 
hoc  is  the  only  competent  and  proper  authority  to  transfer  the  suit  to 
another  jurisdiction,  under  the  law,  it  does  not  follow  that  he  has  the 
power,  or  can  exercise  the  authority  of  appointing  another  judge  or 
lawyer  to  fill  the  vacancy  to  be  produced  by  his  contemplated  resig- 
nation. 

That  power  must  of  necessity  reside  in  the  judge  who  is  recused,  as 
is  fitly  illustrated  by  this  case.  The  several  lawyers  selected  and  ap- 
pointed by  Judge  Richardson,  have  alreadv  resigned,  and  the  respond- 
ent was  thereafter  appointed  and  qualified,  »nd  entered  upon  the  dis- 
charge of  the  duties  of  that  office.  It  is  perfectly  clear  that  a  judge 
ad  hoc,  who  has  actually  resigned,  could  make  no  appointment  there- 
after. Such  being  the  case,  there  could  be  no  other  judge  ad  hoc  ap- 
pointed, if  none  could  be  appointed  by  the  judge  recused. 

Take  the  case  of  a  judge  ad  hoc  who  should  die,  or  remove  from  the 
State,  at  a  time  when  there  was  a  vacation  of  the  court.  If  thereafter 
the  judge  recused  could  not  appoint  a  judge  ad  hoc  to  fill  his  place,  the 
trial  of  the  case  would  remain  at  a  standstill  until  the  said  judge 
should  cease  to  be  the  judge  of  the  court  in  which  the  recused  case 
might  be  pending.  We  are  unwilling  to  place  such  a  couslructiou 
upon  the  plain  and  unambiguous  words  of  the  statute  as  would  pro- 
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dnce  such  »  state  of  things.  There  is  tii)  siu'li  a  cattvs  omissvH  in  tlie 
law  under  cousideratiou. 

iSo  long  as  tlie  judge  a<i  hoc  is  acting  he  has  exclusive  control  of  the 
case,  but  he  cannot  select  and  appoint  his  successor. 

The  relator  has  not  presented  a  case  entitling  him  to  relief. 

It  is  therefore  ordered,  adjudged  and  decreed  that  his  demands  be 
rejected,  and  the  alternative  writ  of  prohibition  be  set  aside,  at  his 
cost. 


No.  1167. 
The  State  of  Louisiana  vs.  Sampson  Paul. 

Id  criniinal  oasea  the  Sopreme  Conrt  cannot  consl^ler  an  appeal  the  record  of  which  con- 
uins  no  plea  or  matter  presenting  an  issne  of  law  involved  in  the  trial. 

The  coarse  of  attorneys  who  take  appeals  in  criminal  cases  to  which  they  pay  no  further  at- 
tention Is  deservinff  of  jadicial  censnre. 

A    PPEAL  from  the  Twelfth  District  Court,  Parish  of  Grant. 
ajL    Blnckman,  J. 

John  C.   Wickliffe,  District  Attorney,  for  the  State,  Appellee. 
M.  T.  Machin,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

PocHf,  J.  The  defendant  appeals  from  a  conviction  of  larceny  and 
a  sentence  to  hard  labor  for  one  year,  but  the  record  which  his  coun- 
sel has  brought  up  contains  no  bill  of  exceptions,  no  motion  or  plea 
or  complaint  on  which  this  court  can  exercise  its  limited  jurisdiction 
in  criminal  cases. 

In  the  name  of  the  State  and  in  furtherance  of  a  proper  administra- 
tion of  justice,  as  well  as  in  the  interest  of  the  parishes  on  which  the 
burden  of  unnecessary  costs  is  thus  imposed,  we  take  another  occasion 
to  discountenance  the  habit  of  some  attorneys  who  take  appeals  in 
criminal  cases,  to  which  they  pay  no  further  attention.  Such  a  course 
can  hardly  be  in  the  interest  of  the  accused,  is  unjust  to  the  parish, 
and  hardly  lespectful  to  this  Court.     State  vs.  Williams,  37  Ann.  311. 

Judgment  affirmed. 
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No.  1164. 

John  R.  Houston  vs.  Vicksbukg,  Shrkveport  and  Pacific  Rail- 
road Company. 

Suits  against  lailroad  companies  for  damafces  may  be  brought  in  the  pniish  where  the  dam  • 

age  wan  done  or  the  injury  received. 
Whore  the  speed  of  railway  trains  is  not  regulated  by  atatate,  nnless  in  exceptional  case*, 

the  existence  of  a  high  rate  of  speed  does  not  argue  a  fault  on  the  part  of  the  compAn\ 
The  reasonable  rule  is  that  the  highest  rate  of  speed  is  proper  and  legitimato  consiatent 

with  the  safely  of  the  passengers. 
A  person  cannot  recover  for  an  ininry  to  which  he  has  contributed  by  his  own  want  of 

ordinary  cai-e. 

APPEAL  from  the  Third  District  Coart  for  the  Parish  of  Lincoln. 
Young f  J. 

BarJcsdale  dt  Van   Hook  and    Graham  &   Gashins  for  Phiintifl'  and 
Appellee. 

Stubbs  &  Ettssell  for  Dbfendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  This  is  a  suit  of  the  plaintiff  in  his  own  right  and  as  tutor 
of  his  minor  children  for  $22,500  damages,  resulting  from  tlie  death  of 
his  wife,  Mr«.  Georgia  Houston,  and  infant  child,  run  over  and  killed 
by  the  train  of  the  defendant  company  on  the  13th  of  January,  1885. 

It  is  charged  in  the  petition  that  '*  the  killing  was  wantonly  and 
recklessly  done,  and  might  have  been  avoided  by  ordinary  care  and 
prudence  on  the  part  of  the  employees  of  the  railway  company." 

The  answer  is  a  general  denial  and  an  averment  that  the  death  was 
caused  by  contributory  negligence  on  the  part  of  the  decased. 

The  case  was  tried  by  a  jury,  who,  by  a  majority,  returned  a  ver- 
dict in  favor  of  the  plaintiff  for  $13,970  individually  and  as  tutor,  one- 
half  in  each  capacity,  and  from  the  judgment  on  this  verdict  the 
defendant  company  has  appealed. 

There  was  a  plea  to  the  juiisdiction  ratione  pera&nw  filed,  which  was 
overruled.  This  ruling  was  proper  under  the  provisions  of  paragraph 
9,  C.  P.  168,  authorizing  an  action  of  this  kind  to  be  brought  in  the 
parish  where  th**  damage  was  done.  This  article  was  not  repealed  by 
the  charter  of  the  company.  30  Ann.  607.  Besides,  from  the  silence 
of  the  defendant's  counsel,  we  infer  that  the  correctness  of  the  ruling 
on  this  point  is  not  questioned. 

The  facts  of  the  case  are  substantially  and  briefly  these : 

The  deceased,  carrying  her  infant  child  and  accompanied  by  her 
sister,  was  walking  on  the  railroad  track,  returning  from  a  visit  to  a 
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neighbor  and  going  eastward  to  their  home,  which  was  on  a  public 
road  running  parallel  with  the  track  of  the  railroad,  and  aboat  150 
yards  distant  therefrom.  The  train,  bound  in  the  same  direction  that 
the  deceased  and  her  sister  were  going,  approached  thoni.  The  latter 
stepped  fiom  the  track  and  the  train  passed  by  her;  the  former  was, 
however,  overtaken  at  or  near  a  crossing  of  the  road  to  which  she  was 
harrying;  was  run  over  and  killed,  together  with  her  infant  child. 

The  fault  charged  against  the  company,  from  which  tliis  deplorable 
calamity  is  alleged  to  have  resulted,  was  the  unusual  and  extraordin- 
ary speed  at  which  the  train  was  then  and  there  being  propelled,  and 
the  failure  to  give  a  timely  warning,  by  the  required  signals,  of  the 
rapid  approach  of  the  train,  and  the  failure  to  stop  the  train  in  time  to 
avoid  the  casualty. 

The  contributory  negligence  charged  was  alleged  to  be  that,  not- 
withstanding the  train  was  seen  and  heard  by  the  deceased  at  a  suflfi- 
cient  distance  and  in  siiftiiient  time  to  have  afforded  her  ample  oppor- 
tunity to  get  off  the  track  and  thus  avoid  all  danger,  she  persisted 
in  remaioing  on  the  track  after  the  train  had  been  heard  and  seen,  and 
after  the  signals  had  been  timely  given  by  the  ringing  of  the  bell  and 
the  blowing  of  the  whistle,  and  when  there  existed  no  impediment  to 
her  getting  off  the  track  in  a  moment.  And  it  was  charged  that  her 
death  was  caused,  not  by  the  fault  of  the  company,  but  by  her  own 
negligence  in  failing  to  take  ordinary  care  to  avoid  the  threatened 
danger. 

Theie  is  a  conflict  in  the  testimony  respecting  the  rate  of  speed  at 
which  the  cars  were  running  at  the  time  of  the  disaster.  The  plaintiff 
contends  that  the  train  was  moving  at  a  speed  of  nearly  sixty  miles 
per  hour,  and  the  defendant  that  it  was  a  speed  of  twenty-five  to  thirty 
mil(>s  only.     We  cannot  see  that  this  is  a  material  inquiry. 

There  is  in  this  State  no  statutory  regulation  of  the  speed  on  rail- 
ways, or  course,  it  would  evince  criminal  negligence  to  move  a  train 
at  a  high  rate  of  speed  through  cities,  towns  or  villages,  or  other  places 
where  people  are  accuiitomed  to  throng;  but,  considering  that  railroad 
companies  are  entitled  to  the  exclusive  use  of  their  track  or  road-bed, 
there  is  no  reason  why,  in  an  open  country  not  thickly  populated, 
the  mere  probability  that  a  person  or  persons  might  occasionally  walk 
on  the  railroad  track  should  be  made  a  factor  in  this  question  of  speed 
on  railroadei.  A  high  rate  of  speed  has  always  been  a  great  desider- 
atum, and  engineering  skill  has  been  taxed  to  the  utmost  to  attain  it; 
and  we  conceive  the  reasonable  and  established  rule  on  this  subject  to 
be  that  no  conceivable  rate  of  speed  consistent  with  the  safety  of  pas- 
sengets  is  per  se  negligence.    Pierce,  354;  Rorer,  1066. 
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In  tbe  case  before  us,  for  ioataDcc,  wliat  mattered  it  at  what  rate  of 
speed  the  traiu  was  moving,  if  the  deccHscd  could,  if  8he  chose,  have 
stepped  off  the  track,  and  was  not  prevented  from  doing  so  by  tbe 
speed  at  which  the  train  was  running  ? 

Under  this  view  of  the  subject  we  cannot  discover  any  fault  of  the 
company  in  connection  with  this  question  of  the  rate  of  speed  at 
which  the  train  was  then  moving. 

Was  the  company  in  fault  in  failing  to  give  a  timely  warning  or  in 
stopping  or  attempting  to  stop  the  train  in  time  ? 

This  is  what  the  engineer  says  on  this  point : 

^'  I  was  between  three  hundred  and  four  hundred  yards  from  them 
when  I  first  discovered  them.  I  rang  the  bell  and  blew  the  whistle  to 
call  their  attention  to  the  coming  train.  Both  looked  back,  saw  the 
train,  and  they  turned  around  and  both  walked  on  a  few  steps,  when 
one  of  them  stepped  off  on  the  north  side  of  the  track.  I  expected 
the  other  one  to  get  off  any  moment,  as  one  does  that  is  walking  on 
the  track  that  way.  She  never  showed  by  her  actions  that  she  was 
frightened,  was  out  of  her  mind  or  deaf.  She  commenced  running 
down  the  track  ahead  of  the  engine.  In  the  meantime  I  was  getting 
very  close  to  her.  I  thought  she  would  not  have  time  to  make  the 
crossing  before  I  got  to  her,  so  I  reversed  my  engine.  (Then  he  de- 
scribes the  effect  of  reversing  an  engine.)  The  reason  I  reversed  the 
engine  on  this  occasion  was  to  try  to  save  the  woman.  There  was  no 
other  means  that  I  could  have  used  to  avert  the  accident ;  I  nsed  all 
the  means  I  had.  It  is  no  unusual  thing  to  see  persons  on  the  track 
ahead  of  an  engine }  I  never  before  saw  an  occat^ion  in  which  they  did 
not  step  off  to  the  side  of  the  track.  I  don't  think  1  can  recall  a  trip 
that  I  ever  made  over  the  road  in  the  day  time  where  I  did  not  see 
persons  ahead  of  the  engine  on  the  track.  I  was  engineer  in  charge 
(»f  the  locomotive ;  there  was  nothing  undone  by  me  that  could  have 
been  done  to  avoid  the  accident.'" 

There  is  some  con  diet  between  this  statement  and  that  of  other 
witnesses,  especially  as  to  the  distance  between  the  train  and  the  de- 
ceased when  the  warning  signals  were  given,  it  being  stated  by  one  or 
more  witnesses  that  the  space  between  them  wnn  not  more  than  titty 
yards  when  the  whistle  sounded.  Be  tliat  as  it  may,  however,  consid- 
ering that  the  deceased  was  in  heating  of  the  Cars  and  in  view  of  them 
from  four  to  six  hundred  yards,  that  she  was  in  the  full  possession  of 
her  faculties,  mental  and  physical,  and  the  engineer  had  the  legal 
right  so  to  presume,  and  that  ordinary  care  for  her  own  safety  and  the 
instinct  of  self-preservation  even  would  warn   her  to  step  off  the 
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track,  which  her  sister  had  already'  doue,the  engiDeer  was  uot  in  fault 
ill  not  sooner  realizing  and  appreciating  the  imminence  of  the  peril, 
and  io  not  sooner  taking  steps  to  avoid  it. 

It  is  equally  clear  from  the  facts  stated  that  the  death  of  the  deceased 
was  really  caused  by  tiie  want  of  ordinary  care  on  her  part.  It  was 
entirely  in  her  power  to  save  herself  by  the  exercise  of  such  care. 
There  wa«  not  the  slightest  difficulty  in  the  way,  as  was  apparent  from 
the  easy  escape  made  by  the  sister  of  the  deceased,  who  was  shown  to 
be  of  defective  eye-sight,  ard  therefore  not  as  capable  of  taking  in  the 
situation  or  discovering  its  peril  as  the  deceased. 

The  doctrine  of  contributory  negligence,  in  brief,  is  that  a  person 
cannot  recover  for  an  injury  to  which  he  has  contributed  by  his  own 
want  of  ordinary  care.    Thompson,  Neg.,  1148  et  seq. 

In  the  case  of  Railroad  Company  vs.  Jones,  95  U.  S.  442,  Mr.  Justice 
Swayue,  as  the  organ  of  the  court,  states  the  following  legal  proposi- 
tions, which  we  quote  here  as  peculiarly  applicable :  "  One  who,  by 
his  negligence,  has  brought  an  injury  upon  himself,  cannot  recover 
damages  for  it.  Such  is  the  rule  of  the  civil  and  of  the  common  lawj 
a  plaintiff  in  such  cases,  is  entitled  to  no  relief.  But  when  the  defend- 
ant has  been  guilty  of  negligence  also,  in  the  same  connection,  the 
result  depends  upon  the  facts.  The  question  in  such  cases  is:  1. 
Whether  the  damages  were  occasioned  entirely  by  the  negligence  or 
improper  conduct  of  the  defendant;  or,  2,  whether  the  plaintiff  him- 
self so  far  contributed  to  the  misfortune  by  his  own  negligence  or 
want  of  ordinary  care  and  caution,  that  but  for  snch  negligence  or 
want  of  care  and  caution  on  his  part  the  misfortune  would  not  have 
happened.  In  the  former  case  plaintiff  is  entitled  to  recover;  in  the 
latter  he  is  not/'    See  also  95  U.  S.  697. 

It  is  suggested  by  the  plaintiff's  counsel  that  the  deceased  was  evi- 
dently confused  and  bewildered  by  the  appalling  situation  in  which 
.she  found  herself,  and  that  therefore  the  principle  of  contributorj' 
negligence  could  not  be  imputed  or  applied  to  her  acts  and  conduct. 

We  think  it  highly  probable  that  her  mental  condition  was  such  at 
the  time  as  stated,  so  extraordinary  was  her  conduct,  but  unless  that 
condition  was  brought  about  by  some  fault  of  the  defendant  company, 
the  deceased  cannot  be  relieved  from  the  imputation  or  effect  of  con- 
ti'ibutory  negligence,  and  such  fault  we  have  failed  to  find,  as  already 
Atated. 

With  respect  to  the  death  of  the  infant  child,  and  the  effect  of  the 
neglect  of  the  mother  as  bearing  thereon,  the  doctrine  is  correctly 
stated  thus : 
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**  If  the  parent  is  personally  present  controlling  the  movements  of 
the  child,  the  parent's  negligence  will  <U'fpat  an  action  for  an  injnry  to 
the  child  in  like  manner  as  if  he  snffercMl  the  injury  himself."  Pierce 
338;  Rorer  1031-7  and  1070-1. 

Reaching  these  conclusions,  we  are  compelled  to  reverse  the  judg- 
ment appealed  from. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  annulled,  avoided  and  leversed,  and  that  the  de- 
mand of  plaintiff  be  rejected  at  his  cost  in  both  courts. 


dQ    800 

•^^  <««  No.  1165. 

E.  A.  Sullivan  vs.  Vicksburg,  Shreveport  akd  Pacific  Railroad 

Company. 

Plaintiff,  walking  on  an  elevated  plank-ii^alk.  cou8ti-ucie<l  alonfiside  of  its  tiack  at  a  station 
by  defendant  for  the  use  of  passengers  and  tbe  public,  lieatd  a  irain  approaching  be- 
*  hind  him,  and  moved  to  the  middle  of  the  walk,  wboro  he  would  have  been  safe  from 
beiDg  struck  b.v  any  passing  car  of  the  ortlinary  width,  fhe  approaching  tiain,  how- 
ever, was  a  construction  train  of  peculiar  build,  having  its  brakes  attached  to  the  side 
of  the  cars  instead  of  at  the  ends,  and  thus  causing  the  brake-wheels  to  project  some 
fourteen  inches  beyond  tbe  edge  of  the  car.  This  wheel  being  of  the  height  of  plain- 
tiffs  head,  struck  him  as  the  train  passed  and  knocked  him  senseless,  inflicticg  severe 
iqjories. 

Held,  that  plaintiff  had  the  right  to  be  on  the  walk,  and  to  suppose  himself  in  safety  while 
occupying  it  at  a  point  beyond  tbe  projection  of  all  ordinary' trains,  and  that  he  was 
guilty  of  no  negligence. 

Held,  that  defendant's  employee  seeing  him  there,  and  knowing  the  extraoidiuAry  prqiec- 
tion  of  his  brakes,  waa  bound  to  recognize  his  danger,  and  guard  against  it :  and  henoe, 
was  guiJty  of  negligence. 

The  court  is  averse  to  increasing  the  verdicts  of  juries,  who  rarely  underestimate  damages ; 
but  when  the  jury  has  failed  to  do  justice,  the  court,  in  the  exercise  of  ita  juriadiction. 
must  do  it. 

The  verdict  in  this  case  is  manifestly  inHuftlcient,  and  is  incieaaod  from  #100  to  1600. 

A    PPEAL  from  the  Fifth  Distiict  Court,  Parish  of  Ouachita. 
jt\.    Richardson,  J. 


C.  J.  i&  «/.  S.  Boatner,  for  Plaintiff  and  Appellant. 

"  A  railroad  company  which  grants  the  iim)  of  iti*  road  to  another  company,  is  responsible 
for  accidents  caused  to  paasengertf  which  itself  carries,  by  the  negligence  of  tbe  other 
company  thus  running  by  its  permission."  Railroad  Co.  vs.  Barrow,  5  Wall.,  p.  90:  A 
aud  E  railroad  case»,  vol    17,  p.  649 :  56  Ind.  511. 

It  is  the  duty  of  companies  to  keep  in  a  safe  and  secure  condition  their  premiaee,  depots 
and  approaches  from  thence  to  their  passenger  cars.    Pierce  on  RaiinMida.  pp.  275*6. 

It  is  the  duty  of  a  railroad  company  to  conslmot  safe  platforms  for  its  paaaengoni.  Rey- 
nold vs.  R.  R.  Co.  37  Ann.  698;  I'cwnes  vs.  R.  R.  Co. «  37  Ann.  63S;  Ponington  va.  R. 
R.  Co.,  34  Ann.  777;  Lehman  vs.  R.  R.  Co  ,  37  Ann.  — ;  Wharton  on  Negligence,  p.  654. 
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Whore  iojarj  is  partly  duo  to  np^liK^nce  of  the  iDjnred  and  partly  by  failure  of  the  oompany 
to  provide  proper  and  saitable  apparatus,  the  negligence  of  the  injured  will  not  ezon- 
oi-ate  the  company  from  the  consequenceH  of  it«  own  default.  Townee  vs.  R.  R.  Co., 
37  Ann.  632;  Grand  Trunk  R.  R.  Co.  vs.  Cummings,  lOfi  N.  S.  700;  Ellis  vs.  R.  R. 
Co..  95  N.  Y.  546. 

Malice  will  be  presumed  in  all  cases  where  there  is  a  want  of  probable  cause,  and  a  wanton 
disregard  of  probable  consequences  that  will  follow  the  act  of  negligence  or  careless- 
ness. 4  Ann.  377;  12  Ann.  53;  9  Ann  219;  6  Ann.  577;  15  Ann.  421  ;  29  Ann  494:  33 
Ann.  397 ;  9  R.  418,  387;  4  Cush.  217,  238 ;  5  Blng.  N.  C.  722. 

The  law  blends  together  the  interest  of  society  and  of  the  aggrieved  iudividnal  and  gives 
damages  not  only  to  compensate  the  sufferer  but  to  punish  the  oidTender.  Sedgwick  on 
Measure  of  Damages,  p.  36  ;  13  L.  110  ;  26  Anu.  313 ;  :M  Ann.  393  ;  34  Ann.  1108. 

The  Supreme  Court  has  the  power,  and  it  in  its  duty  to  disregard  the  vei-dict  of  a  jury 
where  it  is  palpably  eironcous  in  allowing  only  nominal  damages,  and  to  give  Judgment 
for  the  amount  it  may  think  meets  the  ends  of  Justice.  Sedgwick  on  Damages,  2  vol.,  p. 
661 ;  5  Bing.  N.  C.  424;  22  Conn.  74 ;  19  Boob.  N.  Y.  461 ;  13  L.  110  and  cases  there 
cited  ;  86  Ann.  313 ;  33  Ann.  397  ;  29  Ann.  22:1;  34  Ann.  1107. 

Stubbs  &  BttsseUy  for  Defendaut  and  Appellee. 


The  opinion  of  tlie  Court  was  delivered  by 

Fennek,  J.  At  Waverly  station  the  defendant  company's  main 
track  is  situated  at  some  distance  from  its  depot  building,  and  between 
the  two  runs  a  side-track.  Between  the  two  tracks  defendant  had 
constructed  a  plank- walk  for  platform  slightly  elevated  above  the 
tracks^  and  running  for  some  distance  beyond  the  depot  front.  Its  ob- 
ject was  to  furnish  a  convenient  landing-place  for  passengers  getting 
on  or  off  its  cars. 

It  consisted  of  three  parallel  planks,  and  was  from  three  to  four  feet 
wide.  Between  the  edge  of  the  walks  and  the  main  track  there  was 
a  space  of  between  12  and  18  inches,  and,  inasmuch  as  an  ordinary 
box  or  passenger  car  projects  over  the  track  about  22  to  24  inches,  it 
follo\vs  that  it  would,  in  passing,  project  about  6  to  8  inches  over  the 
walk.     Like  conditions  existed  with  reference  to  the  side-track. 

On  December  31  plaintiff  had  gone  to  the  station  to  meet  some  fami- 
lies of  laborers  who  anived  on  the  passenger  train. 

Shortly  afterward  he  observed  that  some  children  of  the  party  were 
on  the  main  track,  and  noticing  that  another  train  was  approaching, 
be  walked  up  this  plank-walk  to  make  them  get  off  the  track. 

After  doing  so  he  proceeded  on  the  same  walk  towards  the  wagons 
which  were  to  receive  the  laborers,  going  in  the  same  direction  in 
which  the  approaching  train  was  coming,  aiid  with  his  back  toward  it. 
As  it  neared  him  he  moved  from  the  edge  to  the  middle  of  the  walk, 
and  then,  considering  himself  in  safety,  paid  no  more  attention  to  it. 
Any  ordinary  car  would  have  passed  without  touching  him  -,  but  it 
51 
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obanced  that  this  was  a  constructiou  train  ranning  with  its  engiue  in 
the  rear,  and  composed  of  flat  cars  for  loading  and  unloading  dirt, 
with  a  centre-piece  down  their  middle  as  a  guide  for  an  unloading 
plow  which  passed  along  the  whole  train  propelled  by  a  wire-rope  at- 
tached to  the  locomotive.  This  arrangement  necessitated  the  placing 
of  the  brakes  on  the  side,  instead  of  at  the  ends  of  the  several  cars,  as 
is  usual.  Hence,  the  wheels  of  the  brakes  projected  some  fourteen 
inches  beyond  the  edge  of  the  cai,  and  being  about  the  height  of 
plaintiff's  ear,  the  wheel  struck  him  as  the  cars  passed,  inflicting  tlie 
injuries  for  which  the  present  suit  in  damages  is  brought. 

We  think  the  defendant  is  clearly  liable.  The  plank-walk  was 
built  for  the  accommodation  of  passengers  and  the  public,  and  the 
latter  were  invited  to  use  it.  Plaintiff  was  properly  on  the  walk,  and 
had  the  right  to  suppose  that  he  was  in  safety  there.  Conceding  tliat 
his  eye  might  have  informed  him  that  the  edge  of  the  walk  was  too 
near  the  track  to  permit  the  passage  of  cars  of  ordinary  width  without 
projecting  over  it,  yet  he  availed  himself  of  this  information,  and  occu- 
pied the  middle  plank,  where  he  would  have  be  en  safe  from  any  ordi- 
nary train.  It  happened  that  there  were  some  stationary  box-cars  on 
the  side-track  which  projected  over  the  opposite  edge  of  the  walk, 
and,  if  he  had  tried,  he  could  not  have  moved  much  further  away, 
though  if  he  had  moved  a  little  farther,  he  would  have  escaped,  as  his 
companion  did.  Still,  in  occupying  the  middle  plank,  he  passed  be- 
yond the  reach  of  any  ordinary  car,  and  certainly  had  the  right  to  sup- 
pose himself  in  absolute  safety,  as  he  would  have  been  but  for  this 
unusual  system  of  brakes.  There  is  some  evidence  to  show  that  the 
brake  which  struck  him  was  bent  outward,  though  this  is  not  uncon- 
tradicted. 

The  engineer  saw  him,  and  knowing  the  projection  of  the  brakes, 
and  the  situation  of  the  platform,  should  have  recognized  and  guarded 
against  the  danger. 

Plaintiff  was  guilty  of  no  negligence.  He  did  not  kuow,  and  was 
not  bound  to  know,  the  existence  of  these  unusually  projecting  brakes. 
He  had  a  right  to  suppose  he  was  safe,  at  least  in  the  middle  of  that 
walk,  and  in  taking  that  position,  common  experience  and  reasonable 
foresight  assured  him  that,  under  all  ordinary  conditions,  he  ran  no 
risk.  The  injury,  therefore,  was  not  an  ordinary  and  natural  sequence 
of  his  act,  but  was  the  result  of  extraoidinary  conditions  brought 
about  by  the  acts  of  defendant,  and  which  plaintiff  could  not  have 
foreseen,  and  had  no  right  to  anticipate.  Summers  vs.  R.  R.,  34  Ann. 
144. 
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In  the  case  just  quoted,  the  nature  and  characteristics  of  juridical 
negligeure  are  fully  discussed.  The  conduct  of  defendant  falls  pre- 
cisely under  the  principle  there  approved  ns  laid  down  by  the  Supreme 
Coart  of  Pennsylvania :  **  When  we  are  engaged  in  an  act  which  the 
Burronuding  circumstances  indicate  may  be  dangerous  to  others,  and 
when  the  event  whose  occurrence  is  necessary  to  make  our  act  injuri- 
oas  is  one  which  we  can  readily  see  may  occur  under  the  circumstances 
and  unite  with  the  act  to  commit  the  injury,  we  are  culpable  if  we  do 
not  take  all  the  care  which  prudent  cirxjumspection  would  suggest  to 
avoid  the  injury."    Fairbanks  vs.  Kerr,  70  Penn.  St.  86. 

The  jury,  which  tried  the  case  below,  appreciated  the  facts  as  we 
have  done,  so  far  as  defendant's  liability  is  concerned,  and  gave  a  ver- 
dict for  plaintiff  for  one  hundred  dollars. 

Plaintiff  is  the  appellant,  and  demands  an  increase  of  the  allowance. 

He  is  clearly  entitled  to  it. 

With  all  our  indisposition  to  increase  verdicts  for  damages  tendered 
by  juries,  who  rarely  under-estimate  them,  yet  it  is  a  matter  within 
our  jurisdiction,  upon  which  we  are  in  duty  bound  to  pass,  and  we 
must  do  justice  when  clearly  satisfied  that  the  jury  han  failed  to  do  it. 
Hence,  in  proper  cases  we  have  extended  such  relief.  Scheen  vs.  Po- 
land, 34  Ann.  1107;  Decoux  vs.  Lieux,  33  Ann.  397;  Richardson  vs. 
Zuntz,  26  Ann.  313^  2  Sedgwick  on  Damages  661,  and  cases  there 
cited. 

In  this  case  plaintiff  was  knocked  senseless,  his  ear  was  cut  in  two, 
he  received  a  severe  gash  on  head,  his  face  was  mashed  and  bruised, 
and  his  leg  severely  sprained.  After  recovering  consciousness,  he 
was  seized  with  vomiting,  which  continued  for  several  hours. '  He 
was  laid  up  for  several  days,  suffering  great  pain  and  incurring  ex- 
penses for  board  and  medical  treatment,  and  did  not  fully  recover  for 
some  weeks. 

It  is  absurd  to  consider  this  verdict  of  one  hundred  dollars  as  afford- 
ing reparation  for  such  injuries.  Indeed,  it  would  scantily  compen- 
sate the  trouble  and  expense  of  the  law-suit  which  he  was  compelled 
to  bring  in  order  to  vindicate  his  rights. 

We  think  an  addition  of  $500  to  the  verdict  will  mete  out  only  mod- 
era  te  justice. 

It  is,  therefore,  ordered,  adjudged  aud  decreed,  that  the  verdict  and 
judgment  appealed  from  be  amended  by  increasing  the  principal  sum 
from  one  hundred  to  six  hundred  dollars,  and  that,  as  thus  amended, 
the  same  be  now  affirmed,  defeuds^at  to  pay  costs  of  appeal. 
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No.  1171. 
R.  M.  Blak£morb  vs.  J.  C.  Blakemore. 

In  case  a  partition  cannot  be  ctTected  in  kind  without  serious  iuconvenieuce  to  one  of  1  he  co 
proprietors  of  the  proper^*  held  in  indivision,  it  must  bo  sold  at  pnblic  onetion  in  order 
that  the  partition  be  eflfiacted  by  llcitation. 

APPEAL  from  the  Sixth  District  Court,  Parish  of  Morehouse. 
miis,  J. 


Newton  d  Cason  and  J.  P.  Madison,  for  Plaintiff  and  Appellee  : 

B.  B.  Todd,  Jr,,  and  i>.  Todd  and  Bussey  d  Naff  for  Defendant  and 
Appellant 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  This  is  a  suit  for  the  partition  between  two  joint 
owners  of  two  tracts  of  improved  real  estate,  known  as  the  Bartx>n 
and  Buatt  plantations. 

The  plaintiff  demands  that  the  partition  be  made  in  kind;  but  the 
defendant  denies  the  practicability  of  a  partition  in  kind,  and  insists 
that  same  cannot  be  so  made  without  great  inconvenience  to  the  pro- 
prietors, a  depreciation  in  the  value  of  the  properties,  and  a  cant  ling 
of  tenements — and  he  demands  that  a  partition  be  made  by  licitation. 

The  only  question  to  be  determined  is  whether  the  partition  shall  be 
effected  by  a  division  in  kind,  or  by  licitation. 

I. 

The  defendant's  counsel  make  complaint  of  certain  alleged  irregu- 
larities in  the  proceedings  that  occurred  in  the  lower  court,  and  of  the 
celerity  with  which  they  were  conducted  ;  and,  among  other  things, 
our  attention  has  been  attracted  to  the  fact  that  the  experts  appointed 
by  the  court  at  the  suggestion  of  the  parties,  for  the  purpose  of  making 
an  examination  of  the  properties,  and  determining  whether  a  division 
could  be  made  in  kind,  did  not  make  such  an  examination  and  report, 
but  proceeded  to  make  a  division  thereof  instead. 

When  one  of  those  gentlemen  was  interrogated  as  a  witness  he 
stated  that  he  did  not  understand  the  purpose  for  which  he  was  ap- 
pointed, and  was  of  the  opinion  that  a  partition  could  not  be  made  in 
kind  without  causing  great  inconvenience  and  injury  to  the  proprie- 
tors. 

The  gentleman  appointed  for  the  purpose  of  acting  as  umpire  made 
a  similar  statement.  Hence,  the  defendant's  counsel  contend  that  if  a 
correct  examination  and  report  had  been  made,  in  pursuance  of  the 
order  of  the  court,  it  would  have  been  adverse  to  the  pretensions  of 
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the  plaintiff.  The  oue  filed  was  opposed  by  the  defendant^  and  the 
case  was  fixed  for  trial.  Both  parties  appeared  with  their  witnesses, 
and  daring  the  progress  of  the  trial  each  was  allowed  the  fullest  op- 
portunity of  being  heard  on  the  vital  question  in  the  case. 

While  it  is  true  that  the  proceedings  antecedent  to  trial  and  jadg- 
ment  were  irregnlar,  and  might  have  vitiated  the  decree,  yet,  inas- 
much as  the  defendant  has  condoned  the  fault,  if  fault  there  was,  and 
lias  participated  in  the  trial  on  the  merits,  we  are  of  the  opinion  that 
no  injustice  will  be  done  him  by  examining  and  deciding  the  cause  on 

its  merits. 

11. 

Tlie  record  shows  that  the  Barton  place  is  situated  in  Morehouse 
parish,  on  the  road  leading  from  Oak  Ridge  to  Eason's  ferry,  on  Bayuu 
Bartholomew,  and  contains  about  seven  hundred  acres,  of  which  about 
three  hundred  arc  in  a  fair  state  of  cultivation. 

On  this  place  there  are  a  good  dwelling-house,  corn-crib,  steam-gin 
and  mill,  and  about  fifteen  cabins  for  the  use  of  laborers. 

The  above-mentioned  road  runs  through  the  cultivable  portion  of 
the  land  centrally,  or  very  nearly  so,  dividing  some  into  two  fields  of 
nearly  equal  size  and  proportion.  The  dwelling,  steam-gin,  corn-crib 
and  nine  laborers^  cabins  are  situated  upon  a  small  area  of  about  five 
acres,  and  same  are  in  a  good  state  of  repair.  The  other  six  are  situ- 
ated upon  a  different  portion  of  the  plantation,  and  same  are  not  in 
good  condition.  All  of  these  improvement's  except  six  cabins  are  on 
the  northern  portion. 

Tins  plantation  and  improvements  are  estimated  to  be  worth  $8000 
or  $10,000.  The  plaintiff  insists — and  the  proof  shows — that  all  of 
the  improvements  are  worth  about  $750  only.  The  open  land  on  this 
plantation  is  in  shape  a  parallelogram,  the  length  of  which  is  double 
that  of  its  breadth,  and  extends  north  and  south. 

The  Buatt  place  is  situated  six  miles  distant  from  the  Barton  planta- 
tion, and  only  contains  one  hundred  and  sixty  acres,  of  which  one  hun- 
dred and  twenty  are  in  cultivation. 

This  place  has  a  horse-power  gin  and  six  laborers' cabins ;  and  the 
gin  and  three  cabins  are  on  one  part  of  the  land,  and  three  cabins  are 
on  the  other  part  of  the  land. 

It  is  estimated  to  be  worth  about  $2500. 

Several  witnesses  were  introduced  on  either  side,  but  a  fair  prepon- 
derance of  the  evidence  establishes  that  a  partition  in  kind  cannot  be 
effected  of  the  properties  in  controversy,  without  loss  or  inconvenience 
resulting  to  one  of  the  co-proprietors.    The  Code  declares  that  a  par- 
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tition  ill  kind  cannot  be  made  wlifire  a  diminution  in  value,  or  loss  or 
inconvenience  would  result  to  one  of  the  owneM.     R.  C.  C.  1340. 

This  question  was  well  considered  and  decided  by  this  court  in 
Meyer»»  vs.  Pargoud,  34  Ann.  969,  in  which  the  court  says  : 

^'  A  division  in  kind  should  give  to  each  proprietor  a  smaller  planta- 
tion, if  not  complete,  with  at  least  a  share  of  the  open  land,  wood- 
land, buildings,  etc.,  if  not  equal,  approximating  equality.^' 

In  that  case  the  court  held  that  a  partition  in  kind  was  impracticable, 
and  could  not  be  made  in  conformity  with  the  views  expressed. 

If  in  that  case  a  paT  tition  in  kind  would  have  been  inconvenient  and 
injurious,  nituated  as  the  Pargoud  place  was,  we  feel  the  better  assured 
that  the  two  plantations  in  controversy  could  not  be  divided  in  kind 
without  one  of  the  co- proprietors  sustaining  loss  or  inconvenience. 

The  fact  that  the  plantation  improvements  on  the  properties  in  dis- 
pute, are  of  small  value,  and  some  of  them  are  not  in  good  repair, 
cannot  exercise  any  control  over  its  division.  They  seemed  to  have 
been  satisfactory  to  the  co-proprietors,  and  must  be  viewed  as  we  find 
them. 

We  are  of  the  opinion  that  the  judgment  of  the  lower  court  is  er- 
roneous. 

It  is.  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  avoided,  annulled  and  reversed,  and  proceeding  to 
render  such  decree  as  should  have  been  rendered. 

It  is  ordered,  adjudged  and  decreed,  that  plaintiffs  and  appellee's  de- 
mand for  a  partition  in  kind  be  rejected,  and  that  defendant's  demand 
for  a  partition  by  licitation  be  sustained. 

It  in  further  ordered,  adjudged  and  decreed,  that  the  two  planta- 
tions and  all  their  appurtenances  and  improvements,  held  in  indivision 
by  the  plaintiff  and  the  defendant  as  co-proprietors,  "be  sold  at  public 
auction,  after  the  time  of  notice  and  advertisement  prescribed  bylaw," 
and  in  the  manner  prescribed  by  law  for  sheriffs'  sales  under  execution; 
and  it  is  further  ordered,  adjudged  and  decreed,  that  the  cost  of  ap- 
peal be  taxed  against  the  plaintiff  and  appellee,  and  that  all  other 
costs  be  prorated  between  the  parties  equally. 


No.  1176. 


m  ^  State  National  Bank  vs.  L.  D,  Allen,  Jr.,  and  Garnlsheks. 

Ill  a  jcamiahmeot  proceeding  involving  an  appeal,  an  isane  reHtricted  between  pltuniiiTiiud 
several  garnishees,  against  eiuih  of  wlioni  iilaintilT  had  praywl  for  jndgment  in  separatti' 
Hud  dintinct  amoiinte.  the  teHt  of  jurisdiction  is  in  the  re8pe<>Uve  aniounts  prayed  for 
against  each  of  the  garnishees,  and  not  by  the  original  demand  againat  the  defendant,  or 
in  the  euniulatiMl  amount  of  all  the  <-liuniH  agtiiust  gamisheeH  respectively  and  separat^^ly . 
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APPEAL  from  the  Fifth  District  Court,  Parish  of  Ouachita. 
Bichardsan,  J. 

Ludeling  d  SHUman,  for  Plaintiff  and  Appellant. 

G.  J,  d  J.  8.  Boatner,  for  Defendant  and  Appellee. 

Stubbs  <&  Bussell,  Potts  d  Hudson  and  M.  T.  Liddell,  for  Garnishees. 

The  opinion  of  the  Court  was  delivered  by 

PocHi^/J.  Plaintiffs  brought  suit  to  recover  eight  thousand  dollars 
of  the  defendant^  against  whom  they  sued  out  a  writ  of  attachment,  ac- 
companied by  garnishment  process,  upon  a  large  number  of  persons 
alleged  to  be  his  debtors. 

Juugment  was  rendered  against  the  defendant  in  the  fall  amount 
claimed  from  him,  and  as  that  judgment  has  not  been  appealed  from, 
it  is  now  final,  and  is  no  factor  in  the  present  appeal. 

The  only  issue  submitted  to  our  view  under  the  pleadings  is  the 
right  of  plaintiffs  to  hold  a  large  number  of  the  garnishees  for  the  re- 
spective sums  claimed  of  them  in  plaintiff's  traverse  of  the  answers, 
which  they  made  respectively  to  the  questions  propounded  to  them 
touching  their  respective  indebtedness  to  the  defendant  Allen. 

Judgment  was  rendered  in  favor  of  plaintiffs  against  two  of  the  gar- 
nishees, for  small  amounts  respectively  acknowledged  to  be  due  by 
each  to  the  defendant,  but  for  reasons  unnecessary  to  detail  here,  all 
the  other  garnishees  were  discharged. 
Plaintiffs  have  appealed  fromHhat  part  of  the  judgment. 
Appellees  make  the  point  that  we  have  no  jurisdiction  ratione  mate- 
r%€B  on  the  ground  that,  under  the  pleadings,  no  judgment  can  be  ren- 
dered against  any  one  of  the  garishees  in  a  sum  not  exceeding  $2000  ] 
and  that  there  is  no  community  of  interests  or  privity  between  the 
garnishees,  so  as  to  justify ;tho  addition  together  of  all  the  separate 
claims  urged  against  each  of  them  respectively  as  a  test  of  our  appel- 
late jurisdiction.^ 

The  point  is^well  taken,  and'the^appeal  cannot  be  sustained. 
The  fact  that  airthese* various  garnishees  may  be  debtors  of  the  de- 
fendant does  not  contribute  to  make  them  joint  debtors  of  the  latter 
more  than  the'  fact  of  their  being  residents  of  the  same  parish  could 
produce  the  same  result.         u 

The^^status  of  the  several  garnishees,  even  if  they  should  all  be 
debtors  of  the  defendant,'cannot  be  traced  to  the  same  or  common 
source,  and  the  result  may  be^that^some  of  them  are  debtors,  and  that 
others  are  not  indebted  to  the  defendant. 
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That  feature  is  illustrated  by  the  very  t«rnis  of  the  jiidgiuent  ren- 
dered below,  in  which  two  of  the  garnisheeR  are  held  and  the  others 
discharged. 

It  is  clear  that,  if  the  judgraent  bad  been  rendered  against  all  the 
garnishees  except  one,  the  parties  cast  could  not  have  bronglit  their 
appeal  before  this  court,  where  they  could  not  have  shown  an  appeal- 
able interest  without  adding  together  all  the  amounts  claimed  of  thorn 
respectively  ;  and  it  is  just  as  plain  that  the  two  garnishees  who  were 
held  below  could  not  sustain  an  appeal  before  this  court.  It  is  also 
undeniable  that  plaintiffs  can  exercise  no  right  of  appeal  which  their 
opponents,  and  each  of  them,  could  not  exercise,  if  the  position  was 
reversed. 

In  a  suit  in  which  several  defendants  could  be  sued  in  one  action  by 
virtue  of  a  special  legislation,  this  court  has  hold  that  the  separate  in- 
terests of  the  defendants  could  not  be  cumulated  so  as  to  create  an 
appealable  amount,  when  the  record  showed  that  the  separate  interest 
of  each  was  less  in  amount  than  the  lower  limit  of  our  jurisdiction. 

In  that  case,  which  was  an  expropriation  proceeding  by  a  railroad 
company,  the  court  said:  ^^  There  is  no  community  of  interest  lie- 
twcen  the  various  defendants  ;  the  evaluation  of  the  lands  and  dam- 
ages of  each  must  be  made  separately,  and  the  adjudication  affects 
each  separately  and  distinctly,  as  though  they  had  been  made  defend- 
ants in  so  many  different  suits."  "  If  the  company  had  been  satisfied 
with  the  award  and  judgment,  and  appeal  had  been  taken  by  one  of 
the  defendants,  he  certainly  could  not  have  invoked  the  entire  value 
of  the  lands  expropriated  as  the  test  of  our  jurisdiction." 

*'  He  would  have  been  limited  and  confined  to  the  vindication  of  his 
own  separate  and  distinct  interest,  and  the  amount  allowed  him  by  the 
award  would  have  been  held  to  constitute  the  matter  in  dispute."' 
La.  Western  R.  R.  Co.  vs.  Hopkins,  33  Ann.  806. 

And  so  with  each  of  the  garnishees  in  this  suit,  who,  in  case  of  ap- 
peal, would  have  been  confined,  under  a  question  of  jurisdiction,  to 
the  particular  amount  claimed  of  him  in  plaintiffs^  motion  for  judg- 
ment in  their  traverse  of  his  answers.  See  also  Marshall  vs.  Horme^, 
39  Ann. . 

Plaintiffs'  counsel  does  not  deny  the  proposition  that  no  judgment 
could,  under  the  pleadings,  be  rendered  against  any  one -of  the  gar- 
nishees for  a  sum  exceeding;  $2000,  but  his  contention  is  that  the 
amount  of  plaintiffs'  claim  against  the  defendant  is  the  test  of  jurisdic- 
tion, and  that  his  prayer  was  for  judgment  in  that  sum  against  each 
of  the  garnishees  who  would  fail  to  answer. 
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Id  making  that  point  counsel  loses  sight  of  the  present  status  of  his 
claim  against  the  defendant,  which  has  been  merged  into  a  final  judg- 
ment, from  which  no  appeal  has  been  taken,  and  rendered  several 
months  before  the  trial  of  the  issue  between  plaintiffs  and  the  gar- 
nishee's, and  of  the  present  status  of  his  clients^  claims  against  the 
latter,  as  characterized  by  his  pleadings  in  his  traverse,  in  which  be 
prays  for  judgment  against  each  garnishee  in  a  separate  amount 
against  them  all  separately,  in  sums  ranging  from  forty-one  to  fifteen 
hnndred  dollars. 

Under  his  amended  pleadings  counsel  has  abandoned  bis  original 
prayer,  and  he  must  now  be  held  to  the  demands  contained  in  his  last 
pleadings. 

On  that  point  the  question  under  discussion  is  entirely  covered  by 
the  decision  of  this  court  in  the  case  of  Wood,  Slay  back  &  Co.  vs. 
Kocci,  New  Orleans  Insurance  Association  Garnishee,  32  Ann.  1120 
in  which  similar  pleadings  had  been  made. 

In  that  case  plaintiffs  had  originally  claimed  from  the  garnishee  the 
full  amount  of  their  demand  against  their  debtor,  but  in  their  traverse 
they  had  prayed  for  judgment  against  the  garnishee  for  the  value  of 
the  property  which  the  company  had  acknowledged  to  hold  for  the  de- 
fendant. The  court  said  :  '*  By  resorting  to  this  rule  plaintiffs  une- 
quivocally shifted  their  position,  and  clearly  abandoned  their  previous 
prayer,  as  set  forth  in  their  supplemental  petition.  The  character 
and  amount  of  their  demand  are  therefore  to  be  tested  under  the  relief 
prayed  for  in  their  rule  to  traverse  garnishee's  answer."     •     * 

This  is  precisely  the  condition  of  the  case  in  hand — and  henoe  we 
must  decline  jurisdiction. 

It  is  therefore  ordered  that  the  present  appeal  be  dismissed  at  ap- 
pellants' costs. 


No.  1184. 
William  C.  Cilverhouse  et  al.  vs.  Jacob  Marx— James  Pearson, 

Warrantor. 

Though  pkiutiffH  in  a  Hnit  may  have  j^iven  iiu  t^xpreRH  authority  to  thiMr  attomeyH  to  compni- 
inisf  the  same,  yet  whei-e  thc^  attoiin-ys  liave  compromised  it,  and  given  proper  infomiu- 
tion  to  their  clieutA  of  the  tenuA  of  tlie  compromiKe,  and  remitted  to  them  the  money  paid 
under  it,  which  i»  received,  the  latt^^r  will  be  held  to  have  ratified  it,  and  will  be  bonnd 
by  it.  A  judgment  rendered  on  the  compi'omise  can  be  jileaded  an  rea  cuijudicata  to  an- 
other Hnit  between  the  same  parties,  and  embracing  the  name  subject-matter. 

APPEAL  from  the  Third  District  Court,  Parish  of  Union. 
HoUtead,  Special  Judge. 
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Tho8,  O.  Bmton  for  Plaintiffs  and  Appellant r. 

Jos,  A,  Bamaey  and  J.  W,  Holhert  on  the  same  side. 

E.  M,  Graham  and  J.  E,  Trimble  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  plaintiffs,  as  heirs  of  their  mother,  Mary  Culver- 
hoase,  sue  to  recover  one  undivided  half  of  the  property  described  in 
the  petition,  which  was  once  the  property  of  the  coninmnity  that  ex- 
isted betweeu  the  said  Mary  Calfrerhouse  and  her  husband  Wm.  Cnl- 
verhouse,  both  deceased. 

The  defendant  called  in  warranty  his  vendor,  James  Pearson.  They 
both  answered,  and  from  a  judgment  in  their  favor  the  plain tifEs  have 
appealed. 

In  their  answers  among  other  defenses  set  up,  were  those  of  estoppel 
and  res  adjudieata. 

These  pleas  are  founded  on  tlie  following  facts  and  proceediugs  : 

In  the  year  1882,  these  plaintiffs  instituted  an  action  in  the  district 
court  of  Union  parish  against  the  same  defendant  and  for  the  same 
property  now  sued  for. 

There  was  a  compromise  entered  into  between  the  attorney  repre- 
senting the  plaintiffs  in  said  suit  and  the  defendant  and  warrantor 
therein,  and  judgment  rendered  on  said  compromise  on  the  22d  of 
October,  1882,  declaring  the  settlement  of  the  controversy  by  compro- 
mise and  dismissing  the  suit. 

In  the  petition  in  the  instant  case  tliat  compromise  is  referred  to, 
and  the  same  is  alleged  to  be  null  and  void  on  account  of  the  want  of 
authority  in  the  attorney  affecting  it,  and  error  on  ]iart  of  the  plaintiffs. 

By  the  terms  of  the  said  alleged  compromise,  the  plaintiffs,  through 
their  said  attorneys,  agreed  to  receive  $567,  and  did  so  receive  it,  in 
full  settlement  of  tlieir  claim  to  the  property. 

In  the  written  agreement,  evidencing  the  alleged  compromise,  we 
find  this  language,  quoting  : 

*^And  the  attorneys  representing  plaintiffs  herein  agree  for  them 
that  this  shall  be  in  full  settlement  for  all  of  the  property  situated  in 
the  town  of  Farmerville  that  was  placed  on  the  inventory  of  the  suc- 
cession of  Mrs.  Culverhouse,  taken  by  W.  C.  Smith,  recorder  of  Union 
parish  on  Maich  1st,  1859,  bought  by  James  Pearson,  and  it  being  the 
understanding  that  this  settlement  is  to  include  all  the  property  that 
ever  belonged  to  the  father  of  these  plaintiffs,  and  which  subsequently 
came  into  the  possession  of  Jacob  Marx  by  purchase  from  James  Pear- 
son, and  of  James  Pearson  himself  and  none  other." 
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Soon  after  this  agreement  was  entered  into,  Wm.  R,  Rntland  wrote 
to  one  of  the  plaintiffs,  Thomas  Culverhonse,  in  which  he  thus  referred 
in  his  letter  to  this  compromise,  quoting :  '^  We  have  received  a  com- 
promise of  the  first  suit  in  your  favor  of  $500  and  something  over, 
which  pays  all  costs.    ♦     •     • 

''Amount  to  distribute $500 

One  quarter  amount  of  our  fee  as  per  contract 125 

Amount  to  divide  less  fee 375 

One  eighth  interest  to  each  heir 46 

for  which  amount  please  find  my  sight  draft,  etc." 

And  in  another  letter  to  W.  C.  Culverhouse,  also  one  of  the  plain- 
tiff:*, he  wrote : 

''  The  compromise  only  embraces  the  town  property,  and  does  not 
effect  other  lands  near  town.'' 

Drafts  representing  the  several  inteiests  of  the  heirs  in  the  fund 
were  sent  and  received.    At  least  this  is  not  disputed. 

It  seems  to  us  that  from  this  agreement,  and  the  information  given 
to  the  parties  by  those  letters  referred  to  of  the  counsel,  there 
could  be  no  mistake  about  the  property,  the  subject  of  the  compro- 
mise, or  the  terms  thereof. 

Now,  although  the  plaintiffs  may  never  have  authorized  the  making 
of  the  compromise,  yet  it  is  certain  that  after  receiving  the  money 
after  being  thus  informed  of  the  fact  and  the  terms  of  the  settlement 
and  making  no  objection,  they  fully  ratified  it. 

It  was  nearly  three  years  before  the  parties  were  again  heard  from, 
and  then  through  the  present  action. 

We  conclude  that  the  pleas  of  estoppel  and  res  adjudieata  are  fully 
sustained,  and  so  concluding,  we  cannot  disturb  the  judgment  of  the 
lower  court. 

Judgment  affirmed  with  costs. 


No.  1181. 
The  State  of  Louisiana  vs.  James  Faulkner. 

Where  in  a  ningle  transaction  a  party  commita  two  distinct  crimes,  so  related  to  each  other 
that  proof  to  sustain  one  need  nof  involve  the  proof  necessary  to  sustain  the  other,  in- 
dfctments  will  lie  for  both  and  conviction  of  one  will  not  bar  the  other. 

Thus  when  one,  entrusted  by  A  with  cotton  for  a  particular  purpose,  obtains  money  thereon 
from  B.  by  falsely  representing  himself  as  owner  and  selling  to  him,  he  may  be  indicted 
as  well  for  embezzling  A*s  cotton,  a^  for  obtaining  fi's  money  under  false  pretenses  ;  and 
conviction  of  Islter  offense  will  not  sustain  avtrefaU  eonviet  to  the  other. 
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State  VH.  Faulkner. 

A    PPEAL  from  tlio  First  District  Court,  Parish  of  Caddo. 
l\     ffieJcff,  J. 

M,  8.  CraiUj  District  Attorney,  for  the  State,  Appellee. 

George  E,  Head  and  E,  H,  Randolph  for  Defendant  and  Appellant. 


Tlie  opinion  of  tlie  Court  was  delivered  by 

Fknner,  J.  Two  indictmeuts  were  fil^d  against  defendant :  one  for 
embezzlement  of  eight  bales  of  cotton  entrusted  to  him  by  George  ;  tho 
other  for  obtaining  money  from  Martin  by  the  false  pretense  that  he 
was  the  owner  of  said  eight  bales  of  cotf:on. 

To  tlie  last  mentioned  indictment  he  pleaded  guilty  and  was  sen- 
tenced. He  then  entered,  in  the  embezzlement  case,  his  plea  of  autre- 
fois convict,  based  on  the  sentence  just  stated. 

The  State  demurred  to  the  plea  and  the  lower  judge  sustained  the 
demurrer.  A  bill  of  exceptions  was  reserved  and  this  ruling  is  the 
sole  error  assigned  on  the  appeal. 

The  ruling  was  correct.  In  the  language  of  Mr.  Bishop,  "  each  in- 
dictment sets  out  an  offense  differing  in  all  its  elements  iVoni  that  in 
the  other,  though  both  relate  to  the  same  transaction."  Bishop  Cr.  L. 
*  1057. 

The  general  principle  is,  that  a  former  trial  isnot  a  bar,  unless  the 
first  indictment  was  such  that  the  prisoner  might  have  been  convicted 
upon  proof  of  the  facts  set  forth  in  the  second  indictment.  Burns  vs. 
People,  1  Parker,  182  j  Price  vs.  State,  19  Ohio,  423;  Durham  vs. 
People,  4  Scam.  172 ;  Com.  v«.  Wade,  17  Pick,  395;  Com.  vs.  Roby,  12 
Pick.  496:  Roberts  vs.  State,  14  Geo.  8. 

The  indictment  iu  the  instant  case  makes  no  allusion  to  the  dealing 
with  Martin,  or  to  the  false  pretenses  on  which  money  was  obtained 
from  him ;  nor,  to  maintain  it,  would  it  have  been  necessary,  even  in 
establishing  the  particular  transaction,  to  prove  any  false  representa- 
tions. Proof  of  the  mere  sale  to  Martin  would  have  sufficed  to  sustain 
the  embezzlement,  even  though  Martin  had  been  informed  that  defend- 
ant was  not  the  owner. 

It  has  been  held,  in  numerous  cases,  that  where  a  particular  act  is  of 
such  a  character  as  to  constitute  two  distinct  crimes,  conviction  for 
one  will  not  bar  prosecution  for  the  other.  Thus  a  person  may  be 
legally  convicted  of  "retailing  without  a  license"  and  of  ''trading 
with  a  slave,"  though  botli  offenses  arise  out  of  tlie  same  act ;  and  for 
*' keeping  a  drinking-house,"  and  also  fur  ''being  a  common  seller  of 
intoxicating  liquors,"  thougli  the  same  illegal  acts  are  offered  in  sup- 
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port  of  each  offense ;  and  there  are  other  like  cases.  State  vs.  Glar- 
gon,  Dudley,  S.  C,  50  j  State  vs.  Inness,  53  Maine,  586  j  State  vs. 
Maher,  35  Id.,  225  ;  State  vs.  Coombs,  32  Id.,  529  j  Com.  vs.  McShane, 
no  Mass.  502. 

These  cases  are  much  stronger  than  the  one  before  as,  because,  here 
the  identity  of  the  transaction  constituting  the  two  offenses  is  only 
partial. 

Indeed,  common  sense  suggests  no  plausible  reason  why  defendant 
should  not  be  punished  for  embezzling  cotton  entrnstod  to  him  by 
Greorge,  because  he  has  been  punished  for  obtaining  Martin's  money  on 
false  pretenses. 

Judgment  affirmed. 


No.  1175. 
The  State  National  Bank  vs.  G.  A.  Singbk. 

One  signing  his  name  on  the  back  of  a  piece  of  commercial  paper  as  the  cashier  of  a  bank 
cannot  be  held  as  surety  thereon  in  case  of  its  non-payment,  if  he  was  at  the  time  of 
signing  dnly  authorised  to  si^  as  such. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Ouachita. 
Bichardson,  J. 

John  T,  Tjudeling  for  Plaintiff  and  Appellant. 

0.  J.  &  J.  8,  Boatner  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  j.  The  plaintiff  sues  the  defendant  as  surety  for  and 
bound  in  solido  with  I^.  D.  Allen,  Jr.,  as  the  maker  of  three  promissory 
notes,  aggregating  $8,000,  which  had  been  discounted  by  the  plaintiff 
for  the  account  of  the  Bank  of  Monroe  before  maturity. 

These  notes  were  made  payable  to  the  maker's  own  order  and  by 
him  endorsed  in  blank.  Below  the  indorsement  of  the  maker,  L.  D. 
Allen,  Jr.,  on  the  back  or  reverse  of  the  notes,  is  written  the  signature 
of  ^^G,  A.  Singer,  Cashier. ^^  If  bound  at  all,  Singer  is  bound  as  a 
surety,  because,  not  being  a  party  to  the  notes  originally,  his  contract 
was  not  that  of  an  endorser. 

Defendant's  contention  is  that  he  is  not  bound  at  all,  and  that  he 
only  indorsed  his  name  on  the  paper  **  as  a  memorandum     *      *     for 
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the  purpose  of  ideutifyiDg  the  saoie  \utli  the  accouut  of  the  bank;^ 
while  on  the  other  hand,  plaintiff's  theory  is  (hat,  inasmuch  as  it  dealt 
mth  th€  Bank  o/Mfynroe,  and  discouured  the  paper  of  L.  D.  Allen,  Jr., 
who  was  at  the  time  its  reputed  and  ostensible  president,  and  of  which 
G.  A.  Singer  was  the  acting  cashier,  and  the  proceeds  thereof  were 
placed  to^the  credit  of  the  latter  bsmk  on  open  account,  and  in  the 
usual  course  of  their  dealings,  it  (the  plaintiff)  believed,  and  had  a 
right  to  believe,  that  the  Bank  of  Monroe  was  bound  to  them  for  the 
amount  of  the  notes  as  security  for  the  maker.  But  that  it  subsequently 
transpired  that  L.  D.  Allen,  Jr.,  was  one  and  the  same  person  as  the 
Bank  of  Monroe  ;  and  as,  in  this  state  of  affairs  G.  A.  Singer,  cashier, 
did  not,  and  could  not,  bind  the  Bank  of  Monroe,  as  it  was  already 
bound  by  the  signature  of  L.  D.  Allen,  Jr.,  who  was  the  Bank  of  Mon- 
roe, he  (Singer)  bound  himself  personally  as  surety  in  its  place  and 
stead. 

The  proof  shows  that  L.  D.  Allen,  Jr.,  hail,  since  1880,  conducted  a 
banking  business  in  the  city  of  Monroe  under  the  name  and  style  of 
the  Bank  of  Monroe,  of  which  Allen  was  the  ostensible  president,  and 
defendant  the  cashier.  For  several  years  the  plaintiff  had  be'-n  the 
correspondent  of  the  bank. 

In  May,  1886,  the  Bank  of  Monrot^  desired  to  negotiate  a  loan  from 
the  plaintiff  on  the  faith  of  the  notes  in  suit,  and  they  discounted  those 
notes  and  placed  the  proceeds  thereof  to  the  credit  of  the  Bank  of 
Monroe,  and  accepted  and  held  the  notes  of  Allen  as  collateral  secur- 
ity therefor.  At  their  maturity,  Allen  made  default  in  their  payment 
and  they  were  sent  to  protest,  and  Singer  was  sued  as  surety. 

Conceding  all  that  plaintiff's  claim  concerning  the  Bank  of  Monroe 
and  Allen  having  been  one  and  the  same  juridical  person,  and  it  can- 
not change  the  status  or  increase  the  liability  of  Singer.  He  was 
cashier  of  the  Bank  of  Monroe,  and  had  authority  to  represent  it  in 
placing  his  name,  in  his  capacity  as  cashier  on  the  notes  as  he  did, 
and  he  did  not  and  could  not  incur  any  personal  liability  thereof  to  the 
plaintiffs.  He,  in  no  way  deceived  them,  and  they  did  not  discount 
Allen's  notes  at  his  request  or  on  his  account,  or  that  of  his  signature. 

Plaintiffs  counsel  complain  of  the  rejection  by  the  court  helow  of 
certain  evidence  he  offered  to  connect  Singer  with  the  discount  of  the 
notes  and  the  use  of  the  proceeds.  Such  evidence  was  not  competent 
nnder  the  pleadings. 

We  think  the  judgment  appealed  from  is  correct,  and  it  is  therefore 
affirmed. 
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No.  1170. 
Folger  &  Co.  vs.  Mrs.  Alice  J.  Peterkin  and  Hubband.  ^^  ^^, 

A  general  mandate  to  the  husband  by  a  wife  separate  in  property  to  manase  her  plantation         ' 
and  administer  her  property,  does  not  authorise  him  to  bind  her  by  the  drawing  of  bills 
of  exchange,  the  power  to  draw  which  mast  be  express  and  speciaL 

When  bills  are  so  drawn  by  such  an  agent  in  the  name  of  his  principal,  payable  in  the  futun*. 
and  are  accepted  by  the  drawees  and  by  them  passed  off  to  third  persons,  the  latter  can- 
not recover  on  them  against  the  principal  without  proof  of  express  and  special  author- 
ity in  the  agent  to  draw  them. 

APPEAL  from  the  Sixth  District  Court,  Parish  of  Morehouse. 
Judge,  ad  hoc. 

C.  T,  Dunn  for  Plaintiffs  and  Appellants. 
Newton  dt  Cason  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J,  Mrs.  Peterkin,  a  wife  separated  in  property  from  her 
husband,  is  sued  upon  two  bills  of  exchange  drawn  by  '^Geo.  A.  Peter- 
kin, agent  for  Mrs.  A.  J.  Peterkin,"  to  his  own  order  and  endorsed  "G. 
A.  Peterkin,  agent,"  addressed  to  and  accented  by  tlie  firm  of  Wyche 
&  Morgan,  of  New  Orleans. 

The  defense  is  a  general  denial  and  a  special  denial  that  her  hus- 
band, Geo.  A,  Peterkin,  had  any  authority  to  draw  the  bills  as  her 
agent. 

The  defendant  wife  testifies  positively  that  she  had  never  given  any 
such  authority  to  her  husband,  and  that  she  never  knew  of  the  exist- 
ence  of  such  drafts  until  long  after  their  maturity,  when  she  immedi- 
ately repudiated  them. 

There  is  no  countervailing  proof  except  that  evidence  that  her  hus- 
band acted  as  her  general  agent  in  the  administration  of  a  plantation 
owned  by  her  and  of  her  other  property. 

Nothin^^is  better  settled  than  that  such  general  mandate  does  not 
confer  Rower  to  bind  the  principal  by  drawing  bills  or  notes.  The  Code 
itself  declares  that  "A  mandate,  conceived  in  general  terms,  confers 
only  a  power  of  administration.  If  it  be  necessary  to  alienate  or  give  a 
mortgage  or  do  any  other  act  of  ownership,  the  power  must  be  ex- 
press."   Article  2996. 

The  next  article  declares  a  number  of  acts  which  are  not  within  the 
powers  of  administration  conferred  by  a  mere  general  mandate,  say- 
ing: '*Thu8  the  power  must  be  express  and  special  for  the  following 
purposes,"  enumerating,  amongst  others,  "to  draw  or  endorse  bills  of 
exchange  or  promissory  notes."    Art.  2997. 

Plaintiff  contends  that  the  general  mandate  to  manage  a  plantation 
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includes  the  power  to.  draw  bills  and  notes,  under  the  following  Article 
3000,  which  declares  :  "Powers  granted  to  persons,  who  exercise  a  pro- 
fession, or  fulfil  certain  functions,  of  doing  any  business  in  the  ordina- 
ry course  of  affairs  to  which  they  are  devoted,  need  not  be  specified 
but  are  inferred  from  tlie  functions  wliich  these  mandataries  exercise.'' 

Whether  there  exist  professions  or  functionaries,  the  nature  of  whose 
functions  would  include  the  right  to  bind  their  employers  by  notes  or 
bills  without  express  authority,  might  be  questioned  ;  but  it  is  well 
settled  that  persons  employed  to  manage  plantations  or  administer 
other  property  for  their  principals,  have  no  such  right.  Laplante  vs. 
Briant,  13  Ann.  566 ;  Avery  vs.  Lawes,  J  Ann.  457;  Nugent  vs.  Hickey, 
2  Ann.  358;  Robertson  vs.  Levy,  19  Ann.  327;  Nail  vs.  Higginbothani, 
21  Ann.  477. 

This  proposition  does  not  conflict  with  that  announced  in  Reynold.s 
vs.  Rowley,  3  Rob.  201,  whore  the  suit  was  on  an  account  for  moneys 
advanced  to  an  agent  having  authority  to  borrow,  and  where  it  was 
held  that  the  fact  that  the  money  was  so  advanced  on  drafts  drawn  by 
the  agent  without  express  authority,  did  not  affect  the  case.  So,  no 
doubt,  the  manager  of  a  plantation  having  authority  to  obtain  advan- 
ces from  a  merchant  might  get  such  advances  through  the  medium  of 
drafts  and  though  the  principal  might  not  bo  bound  as  drawer,  yet  he 
would  be  bound  for  the  money  advanced  just  as  it  liad  been  remitted 
upon  request  contained  in  a  letter  or  otherwise. 

But  there  is  no  claim  here  upon  an  account  or  for  moneys  advanced; 
but  is  a  simple  suit  by  a  third  holder  of  a  bill  of  exchange  to  hold  the 
defendant  as  drawer  thereof.  Moreover,  it  is  by  no  means  shown  that 
the  bills  were  drawn  in  execution  of  any  business  of  the  defendant,  or 
that  the  proceeds  inured  to  her  benefit ;  and  indeed  there  were  no  pro- 
ceeds, strictly  speaking,  because  the  drawees  never  paid  them  or  dis- 
counted them,  but  simply  passed  them  off  to  plaintiffs  as  collateral 
security  for  an  existing  debt. 

The  evidence  satisfies  us  that  the  business  in  which  the  account  be- 
tween Peterkin  and  Wyche  &  Morgan  was  kept,  and  t4)  which  these 
drafts  were  passed,  was  Peterkin-s  individual  business.  In  addition  to 
the  management  of  his  wife^s  plantation,  Peterkin  carried  on,  in  his 
own  name  and  for  hii)  exclusive*  account,  a  general  country  store  busi- 
ness, with  which  his  wife  had  nothing  to  do.  His  account  with  Wyche 
&  Morgan  arose  from  this  business,  and  it  was  only  after  a  large  in- 
debtedness had  accumulated  against  hiui  that  he  sought  to  placate  his 
creditors  by  furnishing  them  with  the.se  bills  executed  in  the  name  of 
his  wife,  at  the  special  request  of  Wyche  &  Morgan. 

The  judge  a  quo  did  not  err  in  rejecting  plaintiff's  demand. 

Judgment  affirmed. 


M.  J.  Cunningliam^  Attorney  (reDeral,  and  James  Wilkinson,  District 

Attorney,  for  the  State,  Api)ellee : 

An  overt  attempt  or  act  of  violence  by  the  deceased  against  the  accused  shortly  before  or  at 

the  time  of  the  homicide,  roust  be  proved  before  evidence  of  prior  quarrels,  threats  or 

of  the  dangerous  character  of  the  accused  cau  be  introduced.    35  Ann.  74 ;  36  Ann.  148 ; 

36  Ann.  862  ;  37  Ann.  389;  37  Ann.  489  ;  37  Ann.  644;  37  Ann.  782;  37  Ann.  897;  37  Ann. 

443 ;  38  Ann.  22,  and  other  authorities. 
The  Judge  need  only  charge  on  questions  of  law  which  he  deems  applicable  to  the  canse. 

R.  S.  sec.  89 1;  35  Ann  970 ;  37  Ann.  576,  464. 
tVf  here  no  constable  has  been  elected,  or  where  the  constable  has  resigned  and  being  /une- 

tut  officio,  no  constable  has  been  appointed  or  eUcted  to  fill  the  vacancy,  the  justice  of 

the  peace  has  power  to  fill  the  vacancy  by  appointing  a  constable  pro  tempore  until  the 

QoYemor  exercises  his  power  to  appoint  a  permanent  or  regular  constable.    R.  S,  etc, 

637;  C.  P.  art.  1158 ;  Const,  of  1879,  art.  258. 
The  eligibility  of  an  officer  de  facto  cannot  be  questioned  collaterally.    R.  S.  sec.  2593 ;   21 

Ann. 390;  31  Ann    655;  21  Ann.  710;  26  Ann  272. 
"Where  ministerial  officers  of  a  court  are  de  fcMto,  and  actually  acting  as  such,  their  failure 

to  give  bond  does  not  deprive  them  of  their  official  status.    13  Ann.  401 ;  Vi  Ann.  607;  2 

Ann.  83;  31  Ann.  379. 
IVhere  a  court  is  seised  of  jurisdiction  ratione  materice  its  pTocess  however  erroneous  is 

voidable,  not  void,  and  Its  oi'ders  must  be  respected.    Holdane  vs.  Sumner,  15th  Wal* 

lace,  601. 
'Witneesea  who  are  not  experts  are  not  permitted  to  give  their  opinions  on  facts  which  they 

have  testified  to.    37  Ann.  270. 

E.  T,  Beauregard  and  Zacharie  &  Howard  for  Defendant  and  Appel- 
lant : 

The  accused  is  always  entitled  to  a  reasonable  time  within  which  to  procure  counsel  for  his 
defense,  and  the  counsel  when  so  retained  is  eiitliled  to  a  reasonable  time  within  which 
to  prepare  the  defense,  regard  being  always  had  to  the  circumstances  of  the  accused 
52 
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No.  1183. 
The  State  of  Louisiana  ts.  Louis  Brooks. 

That  the  legality  of  an  ottoer's  appointment  cannot  be  collaterally  attacked  has  been  so  Are- 
qnently  decided,  it  cannot  be  regarded  as  an  open  question. 

A  defendant  in  a  civil  suit  is  not  warranted  in  assuming  that  a  person  tuHng  as  an  eiecutive 

officer  is  a  naked  trespasser  and  on  resisting  a  seiaure  of  his  property,  if  such  person  is 

armed  with  proper  warrant  for  making  such  a  seizare,  and  is  Mating  in  pursuance  of  an        ^^^    Sffi 
apparently  legal  appointment  to  such  office. 

Tarol  is  not  the  bost^  evidence  of  the  contents  of  Judicial  records,  sulta  and  proceedings. 
Such  records  should  be  produced  or  their  absence  or  loss  accounted  for.  • 

The  iacts  and  details  of  a  civil  suit  between  accused  and  other  parlies  is  not  competent  evi- 
dence on  a  orlminal  trial. 

A  witness  must  stite  facts  and  leave  the  jury  to  draw  their  own  inferences  therefrom. 

Proof  of  previous  threats  cannot  be  adduced  by  the  accused,  until  it  is  first  affirmatively 
shown  that  he  was  himself  previously  attacked  or  threatened  with  immediate  danger  by 

^he  deceased. 

APPEAL  from  tbe  Twenty-fourth  District  Court,  Parish  of  Plaque- 
mines.   LivaudaiSt  J. 
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and  his  coansel  so  to  do.  38  Ann.  24 ;  16  Ann.  423 ;  9R  Ann.  4S9;  Wbart.  Am.  (Mm. 
Law.  p.  941,  note ;  7  Bay,  1 ;  Lord  Kilmarnock's  case,  8  Foster ;  Black.  Hep.,  514 ;  Const. 
ot  1879,  art.  ff. 

The  recent  occurrence  of  a  homicide,  and  the  natural  excitement  of  the  community  eoiise> 
qaent  thereon,  is  a  good  ground  for  a  postponement  and  oontinnanoe,  when  the  a'HsaiMd 
is  brought  to  trial  at  the  next  term,  immediately  after  the  occnnenoe ;  31  Ana.  457.  not 
applicable  here,  as  in  that  case  the  continuance  was  sought  many  months  after  tb«<  hom- 
icide, uid  did  not  and  could  not  urge  the  leoency.  Bi^thop  Crim.  Pnie.,  vol  1,  (  951; 
Wharton's  Am  Crim.  Law,  p.  944,  3d;  9  Oa.  127;  5  Ga.  53;  Jolly fer's  case,  4  T.  R  285; 
82Ga.  561;  14Ga.6;  Thach.  C.  C.,'516;  S  Moody  &  R  ,  192 ;  26  Oa.  377;  18Ga.  3d3:7 
WatU&  Sorg.,420. 

The  right  of  the  trial  Judge  to  decide  as  to  whether  sufficient  proof  of  an  overt  act  ban  be«i» 
educed  to  allow  the  admission  of  evidence  of  thieats  and  character  and  homicide,  in  not 
an  arbitrary  one,  bat  must  be  the  exercise  of  a  sound  discretion,  and  is  reviewable  bj 
the  Supreme  Court.    37  Ann.  461 ;  37  Ann.  645 

It  "is  a  rule  that  positive  testimony  on  a  given  point  must  always  predominate  over  nega- 
tive testimony  on  the  same  point'*    33  Ann.  800 ;  37  Ann.  2.58,  Sellridge  cane. 

What  occnned  at »  homicide  immediately  after  the  flrins  is  pari  of  the  ret  geata,  as  throw, 
ing  light  on  what  had  Just  occurred.    Wharton's  Crim.  £v.,  §  362,  et  eeq.;  .Selfridge  e«j^. 

No  man  is  bound  to  submit  to  the  execution  of  a  writ  divesting  him  of  ht*  I{l)ert>  or  prop- 
erty issuing  fi-om  a  court  without  Jurisdiction.  Roscoe's  Crim.  £v.,  p.  750 ;  Whartoo*a 
Am.  Crim.  Law,  p.  554 ;  8  Gillman,  836;  Lieber's  Civil  Liberty  and  Govt ,  vol.  1,  pp. 
181. 134. 

An  officer  is  bound  to  inquire  into  the  authority  of  the  court  fhim  which  the  writ  emanates, 
and  is  a  trespasser  if  he  executes  a  writ  of  a  court  without  Jurisdiction.  7  N.  S  198 ;  ft 
R.  115;  3  Ann.  577;  9  Ann.  350. 

One  entering  on  an  office,  public  or  private,  without  proper  authority,  su tweets  himself  t» 
all  the  responsibilities,  and  cannot  claim  the  benefit  of  the  position  he  UKurpe.  4  N. 
8.525. 

A  Justice  of  the  peace  has  no  authority  to  appoint  a  constable  yro  tern,  to  a  vacancy  caused 
by  resignation.    Act  of  1855,  Cons.  1879. 

A  constable  roust  reside  in  the  ward  in  which  he  shall  have  been  elected.  (R.  S.,  see.  134.> 
He  must  give  bond  before  entering  on  bin  duties.    R.  S.  sec.  632. 

In  the  trial  for  resisting  of  an  officer,  or  killing  of  him,  it  is  competent  for  the  acoa^ed  te 
show  that  the  deceased  was  not  a  legal  officer  nor  executing  legal  proceaa.  Wbarton'a 
Crim.  Ev.,  §  883. 

A  de  facto  officer  in  civil  cases  is  one  who  comes  into  office  by  color  of  right,  and  perforaa 
the  duties  of  the  office  under  a  public  acquiescence,  but  is  not  properly  entitled  to  the 
office.  He  must  be  either  appointed  or  elected  by  competent  authority,  or  must  have 
for  some  time  acted  as  such  and  been  publicly  recognised.  (Cooley  on  Taxation,  p.  185 ; 
13  S.  and  R.,  308.)  But  this  will  only  give  a  prima  fade  right,  which  may  be  queetioned. 
Blackweirs  Tax  Titles,  *  93;  1  Dill  C.  C.  268 ;  7  Jones  N,  C,  113  ;  73  N.  C,  550 ;  :»  Me., 
428 ;  5  Wend  ,  234 ;  24  Wend.,  530 ;  16  Wend..  144 ;  60  Barbour,  348 ;  20  Gratt.,  66  ;  33 
Graft.,  513;  4  Vroom  N.  J.,  201 ;  6  East ,  368;  38  Conn.,  476 ;  3  Bush.,  17;  9  Nov.,  334 ; 
09  111.,  529;  7  N.  H.,  113,  140 ;  56  Penn.  St.,  436;  39  Penn.  St.,  189;  1  Nov.,  188;  45  Miss.. 
151 ;  16  Peters,  71 ;  3  Port,  334. 

Nor  do  1  Ann.  238;  13  Ann.  719;  21  Ann.  336;  25Ann.3;  27  Ann.  568;  33  Ann.  1834;  83 
Ann.  82;  33  Ann.  1413,  or  35  Ann.  531,  militate  against  this  doctrine  in  any  degree. 

"Where  a  trespanser  goes  with  the  intent  to  commit  a  felony,  if  necessary  to  accomplish  tiie 
end  Intended,  the  owner  of  the  property  may  repel  force  by  force  to  the  extent  of  killing 
the  aggressor.  Owner  is  not  obliged  to  surrender  possession,  but  may  use  as  much 
force  as  necessary  for  its  protection."  8  Cal.,  34 ;  Horrigan's  Self-Defenae,  p.  900,  and 
multitude  of  authorities  there  cited. 
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The  opinion  of  the  Coart  waa  delivered  by 

Watkinb,  J.  The  accused  was  indicted  for  the  murder  of  John  Bap- 
tiste  Allen,  tried  and  convicted,  and  on  appeal  to  this  Court  in  New 
Orleans,  the  verdict  and  judgment  were  set  aside  and  he  whs  granted 
a  new  trial. 

When  the  cause  was,  thereafter,  called  for  trial  in  the  court  beh>w, 
the  district  attorney  announced  that  he  should  pn>ceed  agilill^t  tliH 
accused,  on  said  indictment,  for  manslaughter  only;  and,  the  triMl  be- 
ing proceeded  with,  he  was  convicted  of  that  crime  and  st-u fenced  to 
fifteen  years  at  hard  labor  in  the  penitentiary,  and  from  that  judgment 
and  sentence  he  prosecutes  this  present  appeal. 

His  demands  for  relief  are  based  on  several  bills  of  exception  taken 
to  rulings  of  the  trial  judge  rejecting  proffered  evidence  and  declining 
to  give  to  the  jury  certain  special  charges,  to  be  found  in  the  trauseript. 


The  record  discloses  that  the  fatal  rencontre  was  brouyrht  alMiut  by 
certain  judicial  proceedings  had  in  the  court  of  L.  H.  H(»1mes,  juMtiee 
of  the  peace,  in  the  suit  of  C.  Marrero  vs.  Louis  Brooks  (the  accuxed), 
in  which  a  writ  of  provisional  seizure  was  issued,  directing  the  seizure 
of  the  defendant's  rice  on  the  Sarah  plantation,  in  satisfaction  of  the 
plain  tiff  V  lien  and  privilege  for  the  irrigation  of  defendant's  laud. 

This  writ  was  placed  in  tlie  hands  of  the  deceased,  as  the  constable 

of  his  court,  for  execution ;  and  he  was  proceeding  to  execute  same  by 

seizing  the  defendant's  rice  when  mot  by  his  resistance,  and  from  which 

the  homicide  resulted. 

II. 

The  first  bill  was  taken  to  the  rejection  of  certain  evidence  to  prove 
that  the  deceased  did  not  reside  in  the  same  ward  of  the  parish  in 
which  the  justice  of  the  peace  exercised  his  ofiicial  functions,  and  the 
consequent  illegality  of  his  appointment  as  special  constable,  vice  R. 
Perez,  who  had  resigned  the  office  of  constable,  as  a  justification  of  his 
resistance  of  his  attempted  seizure  of  his  rice. 

This  testimony  was  objected  to  upon  the  ground  that  the  legality  of 
his  appointment  could  not  be  questioned,  or  attacked  collateraly. 

This  objection  was  correctly  sustained  by  the  trial  judge.  It  has  so 
frequently  passed  under  judicial  investigatiou,  and  has  been  so  often 
decided  adversely  to  the  pretentions  of  the  accused,  that  it  canuot  be 
considered  an  open  one.  Tiie  deceased  was  regularly  appointed,  and 
was  at  the  time,  and  had  been  for  twenty  days  preceding,  in  the  active 
discharge  of  the  duties  of  that  office.    He  was  constable  de  facto,  if  not ' 
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de  jure,  and  acting  under  color  of  title.  His  official  acts  were  not  ab- 
Bolate  nullities,  bat  entitled  to  the  respect  of  and  obedience  from  third 
persons.  State  vs.  Gilbert,  10  Ann.  526 ;  Citizens'  Bank  vs.  Bey,  3 
Ann.  633 ;  State  vs.  Judge,  22  Ann.  33. 

A  strong  presentation  of  this  doctrine  is  foand  in  State  ys.  Fender- 
son,  28  Ann.  82.  The  accused  was  indicted,  tried  and  convicted  of 
murder,  and  was  sentenced  to  be  hung.  He  complained  that  the  per- 
sons styling  themselves  as  grand  jurors,  and  by  whom  said  bill  of  in- 
dictment was  found,  were  not  grand  jurors,  and  had  no  right  or  au- 
thority to  indict  him  as  they  did,  because  the  person  by  whom  they 
had  been  organized  and  charged  was  not  judge  of  the  court,  and  that 
all  proceedings  had  under  said  indictment  were  null  and  void.  In  that 
«ase  the  judge  acted  under  an  appointment  before  he  had  received  a 
commission.  The  court  declined  to  entertain  the  complaint  of  the 
accused. 

In  State  vs.  O^Grady,  31  Ann.  379,  the  court  employed  this  forcible 
language: 

^^  We  do  not  desire  to  be  understood,  however,  as  intimating  that  a 
party  charged  with  crime  can  be  heard  to  raise  an  issue  that  the  min- 
isterial and  other  officers  of  court,  actually  and  de  facto  acting  as  such, 
have  no  riglit  to  such  offices.  We  sliould  never  get  a  criminal  tried  at 
that  rate.  He  would  commence  with  a  kind  of  collateral  quo  warranto 
as  to  the  judge  and  then  go  on  down  through  the  official  roster  of  the 
court." 

But  the  accused  urges  us  to  allow  him  to  go  to  a  much  greater  extreme, 

and  sanction  his  resort  to  violence  on,  and  the  homicide  of  a  person 

acting  as  constable,  under  the  color  of  an  appointment,  and  armed 

with  a  writ  of  provisional  seizure,  on  the  theory  that  such  person  was 

a  naked  trespasser,  and  his  act  in  self-defense,  or  the  defense  of  his 

property  from  spoliation.    Though  it  was  the  act  of  a  justice  of  the 

peace,  and  the  legality  of  his  appointment  somewhat  questionable,  it 

was  the  duty  of  the  accused  to  have  respected  the  apparent  authority 

of  the  appointee,  and  to  have  sought  redress  for  his  grievances  in  the 

constituted  judicial  tribunals.    It  was  not  proper  that  he  should  have 

taken  the  law  into  his  own  hands,  or  the  risk  of  himself  deciding  the 

capacity  of  an  officer. 

III. 

The  second  bill  was  taken  to  the  judge's  refusal  to  permit  liim  to  in- 
troduce 2>aro2  evidence  of  the  contents  and  purport  of  the  judicial  rec- 
ord of  the  suit  and  proceedings  of  Marrero  vs.  Brooks,  in  which  the 
writ  of  provisional  seizure  was  issued,  and  for  the  purpose  of  showing 
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the  want  of  territorial  jurisdiction  of  the  jastice  of  the  peace.  We 
are  of  the  opinion  that  the  judge  correctly  held  that  the  records  them- 
selves  were  the  best  evidence  and  should  have  been  introduced  ;  and^ 
farther,  that  it  was  not  competent  on  a  trial  of  the  accused  for  man- 
slaughter to  inquire  into  the  particular  facts  of  the  civil  suit  between 
Marrero  and  the  accused,  and  which  could  have  no  material  bearing 
on  the  homibide  of  the  deceased. 

VI. 
The  third  bill  was  taken  to  the  judge's  refusal  to  permit  him  to  prove 
by  the  jastice  of  the  peace  the  character  of  the  claim  on  which  he  issued 
the  writ  of  provisional  seizure.    It  was  objected  on  like  grounds  as  the 
evidence  discussed  in  last  bill,  and  the  same  ruling  is  applicable. 

V. 

The  fourth  bill  was  taken  to  the  judge's  refusal  to  permit  him  to  ask 
and  have  answered  by  a  witness  the  following  question,  viz : 

"  What  was  the  impression  produced  upon  your  mind  as  to  his  action 
and  intention  when  the  deceased  threw  up  his  right  hand  to  his  hip 
pocket  f " 

The  judge  sustained  the  objection  on  the  ground  tliat  a  witness 
must  state /aoto,  and  not  the  impressions  they  create  on  his  miud }  that 
it  was  the  province  of  the  jury  to  draw  inferences  from  proven  facts. 

His  ruling  was  strictly  in  conformity  with  that  made  by  this  court 
in  the  case  of  State  vs.  Parce,  37  Ann.  270,  and  in  which  there  are 
cited  various  adjudicated  cases. 

VI. 

The  fifth  bill  was  reserved  to  the  judge's  refusal  to  permit  him  to 
make  proof  of  previous  threats  made  by  the  deceased,  and  subse- 
quently communicated  to  the  defendant. 

The  judge  assigns  the  following  reasons,  viz :  **  That  from  the  evi- 
dence, so  f&r,  there  has  been  no  proof  of  any  'overt  act  of  violence  on 
the  part  of  the  deceased  against  the  accused,  immediately  j}reced(m^ 
the  act"  (of  the  latter). 

He  then  quoted  the  purport  of.  and  extracts  from  the  testimony  of 
the  witnesses  relied  upon  by  the  defendant  as  justifying  the  introduc- 
tion of  the  rejected  evidence.  It  clearly  shows  that  the  slight  demou- 
atration  made  by  the  deceased  was  subsequent  t*)  defendanfs  first  shot, 
and  while  the  deceased  was  retreating  from  the  fray  as  rapidly  as 
possible. 

To  entitle  an  accused  person  to  introduce  proof  of  previous  threats 
made  by  the  deceased  against  him,  it  must  affirmatively  appear  that 
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imraediatelj  before,  or  at  the  time  of  tie  killing,  the  deceased  had  in- 
dicated his  intention  to  execute  same  by  some  hostile  demonstration 
State  vrt.  Saunders,  37  Ann.  389;  State  vs.  Labuzan,  37  Ann.  489 ; 
State  vs.  Janvier,  37  Ann.  644 ;  State  vs.  Kerwin,  37  Ann.  782  ;  State 
vs.  Jackson,  37  Ann.  896;  State  vs.  Spell,  38  Ann.  22. 

VII. 
The  sixth  bill  was  reserved  to  the  refusal  of  the  trial  judge  to  give 
certain  special  instructions  in  charge  to  the  jury.    They  were : 

1.  That  a  justice  of  th^'  peace  is  without  jurir^diction  to  iasne  a  writ 
of  ]>rovisional  seizure  on  a  rice  crop  on  another  piece  of  land  than  that 
on  which  the  rice  flume  is  located ;  and  he  cannot,  in  such  case,  enter- 
tain a  suit  against  a  person  who  does  not  reside  within  his  jurisdiction. 

2.  A  justice  of  tlie  peace  has  no  right  to  appoint  a  constable  pro 
tempore  to  fill  a  vacancy  caused  by  a  resignation  of  a  prior  incumbent. 

3.  No  one  can  be  appointed  constable  other  than  a  resident  of  the 
ward  in  which  it  is  made. 

4.  Before  OAiting  as  constable  an  appointee  must  give  bond. 

5.  '^  If  one  thui  appointed  presumes  to  act,  he  is  a  trespasser ;  and. 
if  he  goes  armed  to  meet  resistance  to  the  trespass,  he  commits  a 
felony." 

6.  A  person  who  has  not  given  bond,  nor  complied  with  the  law  in 
other  respects,  has  no  color  of  title. 

The  judge  declined  to  give  in  charge  to  the  jury  these  instructions, 
principally  on  the  grounds  that  are  assigned  in  the^r^^  bill  of  excep- 
tions, and  on  the  further  ground  that  if  a  justice  of  the  peace  has 
jurisdiction  to  cause  the  seizure  of  property  situated  within  his  ward, 
although  the  defendant  and  owner  reside  out  of  it,  he  has  authority  to 
appoint  a  constable  j>ro  tempore  to  serve  the  process  of  his  court,  when 
there  shall  be  no  such  officer  elected  or  appointed. 

This  ruling  is  supported  by  good  authority.  The  law  authorizes  a 
writ  of  provisional  seizure  or  sequestration  to  issue  against  a  property 
that  is  affected  with  a  privilege,  or  right  of  pledge,  either  within  the 
jurisdiction  where  the  property  is  situated  or  where  the  debtor  resides. 
Voorhies,  Rev.  C.  P.  163;  Act  64  of  1876. 

The  Code  of  Practice  distinctly  provides  that  (the)  "justices  of  the 
State,  without  the  limits  of  New  Orleans,  shall  have  power  to  appoint 
constables  pro  tempore  whenever  there  shall  be  no  such  officer  elected  for 
their  respective  districts  in  the  manner  directed  by  law."  C.  P.  1158; 
R.  S.  6;i7. 

From  the  evidence  it  appears  that  the  incumbent  had  resigned,  and  no 
successor  had  been  elected  or  appointed  by  the  Governor  in  his  place. 
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This  seems  to  have  been  just  suck  a  situation  of  affairs  as  was  in  the 
contemplation  of  the  framers  of  the  code,  and  the  act  of  the  justice  of 
the  peace,  in  making  the  appointment  of  the  deceased,  was  apparently 
Justifiable,  and  binding  on  all  tliird  persons,  including  the  accused,  un- 
til set  aside  in  the  manner  provided  by  law. 

The  proof  shows  that  the  appointment  was  evidenced  in  writing, 
and  made  some  days  antecedent  to  the  homicide.    The  judge's  ruling 

was  undoubtedly  correct. 

VIII. 

The  defendant  applied  for  a  new  trial  on  the  ground  that  one  of  the 
jpeti^  jurors  had  been  guilty  of  misconduct.  But  inasmuch  as  no  bill 
was  reserved  to  its  refusal  by  the  tiial  judge,  it  cannot  receive  any 
•consideration  by  us.  State'vs.  Redwine,  37  Ann.  780,  and  authorities 
«ited. 

The  objections  made  are  not  sustained. 

Judgment  affirmed. 


No.  1173. 
Succession  op  J.  C.  Taylor. 

Under  the  laws  of  Louisiana  the  only  condition  on  which  a  nail  marriage  can  prodaoe  cItU 
effects,  is  that  it  was  contracted  in  good  faith  by  the  parties  or  by  at  least  one  of  them ; 
in  case  of  the  latter,  the  civil  effects  can  benettt  only  the  party  in  good  faith,  and  the 
children  bom  of  the  marriage. 

The  good  faith  of  the  innocent  party  mast  be  eyidenoed  by  circamstanoes  which  indicate 
a  reasonable  belief  that  both  parties  pretending  to  contract  the  marriage  were  able  to 
marry.  Good  faith  cannot  be  credited  to  a  womnn  who  marries  a  man  who  Ut  her 
knowledge  has  a  living  wife,  whom  she  hss  seen  herself  a  few  months  before  the  pre- 
tended marriage,  and  by  whom  she  had  been  informed  that  no  divorce  had  been  pro- 
noanced  between  the  spouses,  and  who  had  been  informed  a  few  days  before  the 
projected  marriage  that  the  man  was  married  and  not  divorced . 

The  presumption  of  good  faith  mast  yield  to  positive  proof  of  the  reverse. 

• 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Claiborne. 
McOlendon,  Special  Judge. 


11. 


AUen  Barksdale  and  W.  A.  Vanhook  for  Opponents  and  Appellants: 

Persons  legally  married  are,  nntil  the  dissolation  of  the  marriage,  incapable  of  con- 
tracting another.    C  C.  03. 

Where  a  woman  had  fall  knowledge  that  the  man  she  was  marrying  had  a  living  wife 
she  cannot  claim  the  benefit  of  good  faith  based  on  the  sapposition  that  the  man  waa 
divorced,  especially  when  she  failed  to  ase  the  means  immediately  at  hand  to  ascertain 
the  trath. 

Neither  party  to  a  putative  marriage  being  in  good,  faith  no  civil  efliscta  are  prodaoed  by 
the  marriage.    9i  Ann.  485. 


I  4fl    966 

39  823 
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I,  When  a  dlrorce  has  been  decreed  on  aoooant  of  SMlulterj,  a  marriage  between  the  gnil*  j 
party  and  his  aocomplice  in  adultery  is  nail  and  Toid,  and  no  ciyil  effects  are  produced' 
by  such  a  marriaf  e.  C  C.  161.  Good  faith  does  not  come  into  a  case  based  on  this- 
isaae. 
.  Good  faith  in  respect  to  marriages  is  not  a  mistaken  belief  as  to  the  legal  effect  of  oneV 
actions  or  ignorance  of  the  law  itself,  but  consists  in  the  erroDi^ons  though  reasonable 
belief  in  the  existence  of  facts  that  would  make  the  marriage  valid  in  the  e3''es  of  the 
law.  A  pardonable  ignorance  of  the  existence  of  facts  that  render  the  marriage  nnllr- 
must  exist  at  the  time  of  contracting  the  marriage.  Ignorance  of  the  law  will  not- 
BuflBce. 

6.  Ignorance  is  not  pardonable  when  the  truth  is  within  easy  reach  of  the  ignorant  partv, 
and  she  failed  to  aTsil  herself  of  the  means  to  asoertain  the  truth. 

7.  The  applicant  in  this  case  could  easily  have  ascertained  whether  Taylor  had  been* 
divorced  or  not,  and  it  was  her  duty  to  do  so.  38  Ann.  198.  Her  failure  to  do  ao  la 
destructive  of  her  plea  of  good  faith. 

J,  A,  BichardaoUf  J.  B.  Fhipps  and  J,  W,  Holbert  for  Applicant  and 
Appellee : 
A  marriage  contracted  in  good  faith  produces  civil  effects:  C.  C.  117  and  118;  C.  N.  SOI  and 

302;  Bishop  on  Marriage  and  Divorce,  vol.  1,  sees   30:)  and  303. 
The  burden  of  proof  is  upon  the  party  alleging  the  nullity  of  a  maniage:  94  Ann.  S96 ;  6- 

Wallace  U.  8.  R.,  p.  643;  30  Ann.  1397  and  1388;  1  Greenleaf,  sec.  81. 
A  putAtive  marriage  is  converted  into  a  real  one  by  the  removal  of  the  disability ;  as  it 

there  was  a  former  husband  or  wife  living,  the  marriage  becomes  good  on  such  peraon'a 

death  or  final  divorce:  Bishop,  vol.  1,  sec.  302;  1  Ann.  98;  3  N.  S.  438 ;  6  Wallace,  643. 


The  opinion  of  the  Court  ^raa  delivered  by 

Poch£,  J.  The  iftsae  presented  by  the  pleadings  in  the  case  involve 
the  alleged  illegality  and  nullity  of  the  marriage  of  the  deceased  with 
widow  P.  J.  McFarland,  and  the  alleged  illegitimacy  of  the  children 
bom  of  that  union. 

Their  claim  to  participate  in  the  property  left  by  J.  C.  Taylor  is  re- 
sisted on  those  grounds  by  four  of  the  heirs,  now  of  age,  issue  of  his  mar- 
riage with  Sarah  Castlebury,  who  is  alleged  to  have  bei-n  the  only  law- 
ful wife  of  J.  C.  Taylor,  who  was  living  and  undivorced  from  him  at  the 
time  that  he  pretended  to  contract  marriage  with  the  widow  McFar- 
lard,  and  to  the  latter's  knowledge.  Opponents  prosecute  this  appeal 
from  a  judgment  which  decreed  Mrs.  McFarland  and  the  issue  of  her 
union  with  J.  C.  Taylor  entitled  to  all  the  rights  and  privileges  in  and 
to  this  succession  which  appertain  to  the  surviving  lawful  wife  and  to 
the  legitimate  children  of  the  deceased  patty. 

The  undisputed  facts  in  the  record  are  as  follows: 

J.  C.  Taylor  and  Sarah  Castlebery  were  lawfully  married  in  1852^ 
and  opponents  are  the  issue  of  that  marriage.  In  1865  Taylor  and  his 
wife  voluntarily  separated,  but  both  continued  to  live  in  the  Parish  of 
Claiborne,  a  few  miles  apart,  the  husband  having  retained  the  cistodjr 
and  control  of  the  children. 
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Id  July,  1866,  Mrs.  Sarah  C.  Taylor  institated  a  suit  for  divorce 
i^ainst  her  hneband  on  the  ground  of  adaltery,  and  in  November  of 
the  same  year  jadgment  was  rendered  against  her.  In  the  meantime 
Widow  P.  F.  McFarland,  who  lived  and  tanght  school  in  the  same  vil- 
lage in  which  Taylor  resided,  received  the  latter's  attentions  as  a  snitor 
for  marriage,  and  accepted  his  offer  of  matrimony.  On  the  9th  of 
December,  1866,  accompanied  by  two  or  three  friends  and  by  a  min- 
ister of  religion,  all  residents  of  the  Parish  of  Claiborne,  Louisiana, 
they  rode  into  the  State  of  Arkansas,  at  a  distance  of  about  ten  miles 
from  Haynesville,  the  village  in  which  they  lived,  where  a  marriage 
ceremony,  purporting  to  unite  them  in  lawful  wedlock,  was  performed 
over  them  by  the  minister  in  question,  in  accordance  with  the  laws  of 
that  State,  where  a  marriage  license  was  not  a  prerequisite  to  a  legal 
marriage.  From  that  day,  saving  an  intermission  of  a  few  months, 
they  lived  together  and  cohabited  as  man  and  wife,  and  were  treated 
as  such  by  their  friends,  neighbors  and  acquaintances  down  to  the 
deatli  of  J.  C.  Taylor,  in  December,  1886. 

In  February,  1867,  Mrs.  Sarah  C.  Taylor  brought  a  second  suit  for 
divorce  against  J.  C.  Taylor,  grounding  her  demand  on  the  alleged 
adulterous  life  which  he  was  then  leading  with  his  pretended  wife 
under  the  Arkansas  marriage  ceremony,  and  in  November,  1867,  judg- 
ment was  rendered  in  her  favor,  granting  her  a  full  divorce  against 
.  Taylor. 

As,  in  the  opinion  of  Mrs.  McFarland,  Taylor  was  completely  lib- 
erated by  that  divorce,  she  called  on  him  for  a  second  marriage  cere- 
mony, which  would  legalize  their  union.  But  he  either  differed  from- 
her,  or  he  simply  procrastinated,  whereupon  she  became  dissatisfied 
and  left  him,  returning  to  her  relatives  in  the  State  of  Tennes  see 
where  she  remained  from  July  to  December,  1868.  At  Taylor's 
instance,  she  returned  to  him,  and  on  January  24,  1869,  a  second  mar- 
riage ceremony  was  performed  over  them,  this  time  at  their  home  in 
Haynesville,  and  preceded  or  authorized  by  a  license  obtained  and 
issued  in  accordance  with  the  forms  of  law. 

During  the  whole  time  which  intervened  between  the  voluntary 
jseparation  in  the  summer  of  1865  of  J.  C.  Taylor  from  his  wife,  Sarah  * 
Castlebery,  to  the  date  of  the  second  marriage  ceremony  between  him 
and  Mrs.  P.  F.  McFarland,  the  former  constantly  resided  at  her  father's 
house,  at  a  distance  of  six  miles  from  Haynesville,  where  she  occa- 
sionally went  for  .the  purpose  of  seeing  and  visiting  her  children  at. 
J.  0.  Taylor's  house.  It  also  appears  that  on  several  occasions,  daring 
Taylor's  absence,  she  remained  at  that  house  with  her  children  until 
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hi%  return,  and  for  several  days.  All  these  facts  and  circaiustances 
were  well  known  to  Mrs.  McFarland,  who  met  Mrs.  Taylor  on  three 
-distinct  occasions,  and  who  made  her  acquaintance  with  full  knowledge 
-of  her  true  character  and  condition.  The  record  shows  that  on  one 
occasion  the  two  met  at  Taylor's  own  honse,  and  while  he  was  there 
himself,  and  that  they  had  a  conversation  together.  This  last  occar- 
reuce  took  place  some  few  months  previous  to  the  Arkansas  marriage 
ceremony.  Mrs.  Sarah  Taylor  is  yet  living  and  gave  her  testimony  on 
the  trial  of  this  case. 

As  stated  above,  these  facts  are  not  denied  or  disputed  by  conusel 
for  appellee,  who  concede  also  that  the  marriage  ceremony  of  Decem- 
ber, 1866,  was  an  absolute  nnllity.  But  their  contention  is  that  the 
marriage,  although  null,  was  contracted  by  Mrs.  McFarland  in  good 
faith,  under  the  belief  that  at  that  time  Taylor  was  divorced  from 
Sarah  Castlebery.  Hence  they  claim  protection  nnder  the  provisions 
of  articles  117  and  118  of  the  Civil  Code,  which  read  i*espectively  as 
follows : 

^<  The  marriage  which  has  been  declared  null  produces  nevertheless 
its  civil  effects  as  relates  to  the  parties  and  their  children,  if  it  has  been 
•contracted  in  good  faith.'' 

*<  If  only  one  of  the  parties  acted  in  good  faith,  the  marriage  pro- 
duces its  civil  effects  only  in  his  or  her  favor,  and  in  favor  of  the  chil- 
dren bom  of  the  nrarriage." 

Tliey  quote  numerous  decisions  of  this  court,  in  which  these  two 
articles  of  the  code  were  construed  favorably  to  the  claims  of  the  issue 
•of  putative  but  null  marriages. 

The  purport  of  these  decisions  is  to  practically  consecrate  and  apply 
the  principle  incorporated  in  the  two  articles  of  the  code.  Whenever 
the  record  showed  that  in  such  marriages  one  of  the  contracting  par- 
ties honestly  believed  that  both  were  able  to  contract,  and  was  hon- 
estly ignorant  of  the  incapacity  of  the  other,  the  conrt  invariably 
extended  the  protection  of  the  law  to  the  innocent  party  who  had  been 
•deceived,  and  to  the  still  more  innocent  children  born  of  the  marriage. 
The  question  therefore  resolves  itself  into  an  inquiry  into  the  good 
faith  with  which  Mrs.  McFarland  contracted  the  marriage  of  Decem- 
l>er  9,  1866,  and  suggests  a  special  analysis  of  the  reasons  which  she 
had  to  believe  that  Taylor  had  been  divorced  frOm  his  wife,  Sarah 
Oastlebery. 

Assuming  the  rule  to  be  that  her  good  faith  must  be  presumed,  and 
that  the  burden  of  proof  is  on  opponents  to  rebut  that  piesnmption, 
ihe  record  shows  to  our  entire  satisfaction  that  Mrs.  McFarland  knew 
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4it  tbe  time  that  Taylor  liad  a  living  wife  from  whom  he  had  never 
been  divorced,  and  that  therefore  she  did  not  contract  that  marriage 
in  good  faith.  We  have  made  a  thorough  examination  and  a  careful 
«tudy  of  all  the  cases  in  oar  jarisprodence  which  have  a  bearing  on 
the  qnestion  herein  discussed,  and  we  find  that  the  facts  presented  in 
•all  the  cases  in  which  relief  was  granted  under  the  provisions  of  arti- 
cles 117  and  118  of  our  code  were  strikingly  different  from  the  circum- 
stances disclosed  by  the  record  in  this  case. 

In  the  case  of  Clendenning  vs.  Clcndenning,  3d  New  Series  Martin 
Reports,  p.  438,  there  was  no  proof  that  the  woman  wlio  contracted 
the  putative  marriage  had  any  knowledge  of  the  pre-existing  marriage, 
and  much  less  of  the  existence  of  the  first  wife,  wlio  lived  in  the  State 
•of  Tennessee,  at  a  time  when  communications  and  mail  facilities 
between  that  State  and  Louisiana  were  not  equal  to  those  of  the 
present  day.  The  only  suspicious  circumstances  shown  against  the 
second  wife's  good  faith  was  the  testimony  of  a  single  uncorroborated 
witness,  who  stated  that  he  had  been  introduced  lo  the  wife  by  the 
husband  as  being  acquainted  with  the  latter's  wife  in  Tennessee,  but 
as  it  was  shown  that  the  introduction  was  made  in  a  language  which 
the  wife  did  not  understand,  the  testimony  carried  no  weight  in  the 
minds  of  the  judges  of  the  court. 

In  the  case  of  Patton  vs.  Philadelphia  et  al.,  1  Ann.  98,  the  assailed 
marriage  had  taken  place  during  the  Spanish  Colonial  Government  in 
Louisiana  in  the  year  1799,  between  Eleonore  Hook,  a  resident  of  the 
•colony,  and  Abraham  Morehouse,  who  represented  himself  as  the  wid. 
•ower  of  Abigail  Young,  whom  he  had  married  in  New  York  in  1790; 
and  there  was  no  proof  that  Eleonore  Hook  had  any  reason  even  to 
suspect  that  the  wife  of  Moreliouse  was  living  at  the  time  that  she 
consented  to  marry  him.  At  that  time  the  means  of  communication 
between  New  York  and  the  then  District  of  Ouachita  were  not  as  easy 
as  they  are  now  between  New  York  and  Europe. 

The  case  of  Abston,  15  Ann.  137,  presented  the  instance  of  a  third 
marriage  by  a  man  whose  first  wife  was  yet  living  in  the  State  of 
Alabama,  and  whose  existence  was  unknown  to  his  third  victim. 

In  the  case  of  Navarro,  24  Ann.  298,  the  court  had  to  deal  with  the 
effects  of  a  marriage  contracted  by  a  man  who  had  a  living  wife  in 
Italj,  with  a  woman  who  was  entirely  ignorant  of  his  previous  mar- 
riage, and  much  more  of  the  existence  of  his  wife  in  Europe.  Our 
immediate  predecessors,  in  the  case  of  Barfield,  30  Ann.  1297,  gave  civil 
effects  to  a  marriage  contracted  between  a  man  who  had  a  wife  living 
in  the  State  of  Mississippi  and  a  resident  of  Louisiana,  who  had  never 
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heard  of  the  previous  marriage,  and  who  believed  in  the  validity  or 
her  marriage  with  a  man  who  had  lived  at  her  father's  own  house  aa  a 
single  man,  and  who  was  reputed  to  be  such. 

Greatly  different  are  the  circumstances  with  which  Mrs.  McFarlancI 
was  surrounded  on  the  9th  of  December,  1866 ! 

Slie  was  the  teacher  of  some  of  the  children  of  Sarah  Caatlebery 
and  J.  C.  Taylor,  whom  she  had  seen  but  a  few  months  before  with- 
their  mother  in  Taylor's  own  house.  She  knew  that  Sarah  Castlebery 
was  living  at  a  distance  of  but  a  few  miles  from  her  own  residence,. 
ai>d  on  the  records  of  the  court  of  the  parish  in  which  she  lived  there 
stood  a  judgment  denying  the  coveted  divorce  between  Taylor  and  his 
wife.  No  one  of  the  numerous  witnesses,  all  residents  of  the  village^ 
who  testified  in  the  cause  had  ever  heard  even  a  rumor  that  Taylor 
had  been  divorced  from  his  living,  legal  wife,  and  the  only  reason 
which  appellee  holds  out  in  support  of  her  belief  in  a  divorce  was 
derived  from  the  assurances  of  Taylor  himself.  But  even  as  to  that 
her  own  testimony  is  not  conclusive.  Her  statement  in  that  connec- 
tion is  as  follows :  '*  When  he  proposed  to  go  to  Arkansas  to  marry ,_ 
I  asked  him  if  he  was  all  right,  referring  to  the  divorce  he  had  told 
me  of,  and  he  answered  yes,  or  he  would  certainly  have  made  no  such 
propositions."  Confessedly  she  received  no  such  information  from  any- 
body else,  and  her  case  de^iends  upon  the  legal  conclusion  that  such 
a  circumstance  is  sufficient  to  show  her  belief  in  good  faith  in  the 
existence  of  a  divorce.  If  such  trust  can  be  placed  in  the  declaration 
of  the  man  who  seeks  to  deceive  a  woman  into  a  reprobated  marriage, 
it  would  be  difficult  to  conceive  of  a  case  in  which  the  woman  could 
nor  be  held  to  have  acted  in  good  faith.  Such  a  conclusion  woiJd 
open  the  flood-gates  of  legalized  concubinage,  and  the  courts  in  their 
eagerness  to  protect  the  innocent  offspring  of  null  marriages  would 
tliuA  lend  a  helping  hand  to  the  destruction  of  the  respectability  of 
society  by  sapping  the  only  safe  foundation  of  the  purity  of  the  family- 

But  the  record  discloses  more  recklessness  on  the  part  of  Mrs.  Mc- 
Farlaud  in  her  matrimonial  venture.  In  her  conversation  with  Mrs. 
Sarah  C.  Taylor,  in  the  summer  of  1866,  at  Taylor's  own  house,  she^ 
inquired  of  the  latter  about  the  divorce,  and  she  was  informed  that 
the  marriage  had  not  yet  been  dissolved.  Can  a  stronger  case  be 
imagined  T  Was  not  that  information  more  than  sufficient  to  make  it 
her  imperative  duty  to  seek  for  reliable  information  before  yielding 
h(*r  consent  to  marry  Taylor  T 

But  without  any  efforts  on  her  part,  the  information  came  to  her 
through  two  of  her  lady  friends,  who  both  cautioned  her  against  sucbi 


MONROE,  JUNE,  1887.  829 

SnooeMioa  of  Taylor. 

~a  Step.  One  of  those  friends  told  her  that  Taylor  was  not  divorced, 
and  the  other  conveyed  the  yery  significant  information  that  Taylor 
had  been  refused  a  license  for  the  projected  marriage  on  the  ground 
that  he  was  not  a  single  man  or  able  to  contract  a  legal  marriage ;  and 
both  communications  were  made  to  her  but  a  few  days  preceding  the 
^natrimonial  trip  to  Arkansas.  And  we  are  satisOed  that  that  was 
the  motive  and  the  sole  reason  of  the  trip  to  that  State,  in  company 
with,  the  minister  who  could  otherwise  and  so  easily  have  performed 
the  marriage  ceremony  at  her  own  home,  and  in  the  midst  of  her  neigh- 
bors and  frieads. 

We  conclude  from  the  record  that  Mrs.  McFarland's  conduct  in  mar- 
rying J.  C.  Taylor  in  Arkansas,  in  December,  1866,  was  not  charac- 
terized by  good  faith  in  law,  and  that  in  cohabiting  with  him  there- 
after she  became  his  accomplice  in  adultery. 

Hence  we  conclude  tiiat  the  pretended  marriage  between  them  in 
January,  1869,  was  stricken  with  the  nullity  pronounced  in  article  161 
of  the  Civil  Code,  which  reads: 

"In  case  of  divorce,  on  account  of  adultery,  the  guilty  party  can 
never  contract  matrimony  with  his  or  her  accomplice  in  adultery,  ' 
under  tlie  penalty  of  being  considered  and  prosecuted  as  guilty  of  the 
crime  of  bigamy,  and  nnder  the  penalty  of  the  nullity  of  the  new 
marriage." 

It  iollows  therefore  that  neither  of  the  pretended  marriages  between 
Taylor  and  Mrs.  McFarland  could  produce  any  legal  effects,  and  that 
the  judgment  appealed  from  is  manifestly  erroneous. 

In  their  opposition  appellants  have  prayed  for  the  appointment  of 
an  administrator  in  the  event  of  the  recognition  of  the  asserted  rights 
of  Mrs.  McFarland  and  her  children,  and  the  District  Judge  had  made 
an  order  to  that  effect.  Under  our  conclusions  that  order  must  be 
vacated. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed,  and  it  is  now 
ordered  that  the  application  of  Mrs.  P.  F.  McFarland  in  her  own  right, 
and  on  behalf  of  her  minor  children,  to  participate  in  the  property 
belonging  to  the  succession  of  J.  C.  Taylor  be  rejected  and  dismissed, 
at  her  costs  in  both  courts,  and  that  the  order  of  the  lower  court 
aippointing  administrators  for  said  succession  be  vacated  at  the  costs 
of  the  applicants  for  said  administration. 

Judgment  reversed. 
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Lallande  vs.  Trezeyant  et  als. 
4ft   887  No.  1189. 

John  B.  Lallande  vs.  Mrs.  Julia  Trezevant  and  Husband,  and- 
G.  W.  Montgomery. 

lu  an  iM'tioii  for  dHiniiiEdfl  on  an  i.ijuii<fti<»n  aoil  a  rorrUonmins;  boiul.  appellee  cannot  nn(e  in 
diMh.iHfml  of  ap|H*«1,  ihat  «'lem  uIh  of  ilainagea  «-U  int*d  on  either  of  the  bi>uda  sboald  b» 
fUiiiliiatcd  MM  fictitioTiR  l>««CHai««ii»o  recoTery  could  be  hwi  aiMlnr  i»nch  bond.  Siiclian  nrfVi' 
iiifur  i%  a  be)E!!>iuu  of  the  vtry  •lueation,  a«  It  caa  only  be  ailjtidicated  on  a  con«ideratiOB 

of   tllH  lU'M-ltll. 

The  pr.uclpHl  and  the  nefiiiity  on  an  iiOnnotion  bond  and  on  a  forthoomiog  bond,  by  meaiM 
of  wlil<  h  the  piiui  Iptil  urrwti*  d  the  Mule  aud  obtHined  th**  p«>iMeMiiio  and  enjoyed  the  aa» 
of  woikliiK  auiniMl-*  neised  bv  ••  pirtv,  will  be  held  lu  milUlo  for  the  depicHslation  in 
valiit*  of  Mid  nniiuals  an  a  imiiiU  of  bml  treatmfot  while  In  the  poaaeaalon  of  tbo  priaci~ 
pal  on  aach  iNinda. 

APPEAL  fioni  the  Eighth  Dii«tri4*t  Court,  Parish  of  Madison. 
Delontfy  J. 

Sttme  «i  Murphy  fi>rP1aiiitifraii(l  Appellaiit. 

E,  C.  Monigoniery  ami  A.  L.  SUtck  for  Defendants  and  Appellees. 


Tlie  opinion  of  the  Court  wmb  delivered  by 

Pociifi,  J.  Plaint  ill' claims  daiiiages  in  llie  sum  of  $2,531.58  against 
Mrrt.  Ti-«  zevant,  aM  piinriiml,  and  G.  W.  .Vlonrgoinery,  as  security,  on 
an  injiincnon  hond  and  on  a  forthcoming  bond,  by  means  of  which 
Mi'fl.  Tiezevant  liad  Hriei«t«*d  the  Haln  and  obtaintid  the  temporary  pos- 
B^-SMion  of  some  twvnty  iiinled,  whirh  liad  been  iw^ized  at  the  instance 
of  pUintiff  an  the  property  «ifd  fendant^s  h unban d,  as  appears  from  a 
ca»e  entitled  Tn  zt-viinl  vb.  Slieritf  •t  alf*.,  reported  in  38  Ann.  p.  147. 
In  the  d«cision  of  that  case  tliirt  comt  dia^olved  the  injunction  taken 
out  by  Mrs.  Trezevant  and  reserved  the  rights  of  Lallande  to  claim  the 
damages  occasioned  to  him  by  said  iig unction.  The  ground  of  the 
motion  to  dismiss  is  want  of  jurisdiction  raUante  matericB,  for  the  rea- 
son that  the  elements  of  damages  set  up  by  plaintiff  are,  in  the 
main,  fictitious,  and  intended  manifestly  to  create  an  appellate  interest 
which  does  not  in  reality  exist. 

Appellees'  principal  argument  is  the  alleged  admission  of  plaintiff  in 
Ills  petition  that  the  mules  had  been  returned  to  the  sheriff  after  the  ren- 
dition of  our  judgment,  and  the  admission  resulting  therefrom  that  the 
purposes  or  the  forthcoming  bond  had  been  fulfilled  and  ezhansed,  and 
that  therefore  no  action  could  be  maintained  on  that  bond  now  de- 
funct. Hence  her  counsel  contend  that  the  demand  must  be  restricted  to 
the  bond  of  injunction,  which  was  only  $  1 ,475.  They  also  contend 
that  as  our  judgment  condemned  Mrs.  Trezevant  to  the  costs  of  his 
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injnnctioti,  the  deman(\  by  plaintiff  of  the  sum  of  $577.18  for  coats  in- 
cnrred  in  the  injanction,  and  for  the  sabseqaent  sale  of  the  mules,  can- 
not be  entertained,  as  in  that  case  Mrs.  Trezevant  coold  be  twice  con- 
demned to  pay  the  same  costs. 

The  position  is  absolutely  untenable,  and  the  perious  argument 
which  counsel  for  appellees  have  been  driven  to  in  order  to  support 
the  contention  that  no  claim  could  be  made  out  on  the  forthcoming 
bond  is  Vf ry  conclusive  proof  that  the  claim  predicated  thereon  is  not 
al»Aoltitely  fictitious,  and  that  it  forms  an  important  element  in  plain-^ 
tiff  V  real  demand. 

While  it  is  true  that  our  judgment  has  condemned  Mrs.  Trezevant 
to  pny  coHts  in  her  injnnctidn  suit,  it  is  equally  true  that  the  surety  is 
not  included  in  the  judgment,  and  that  a  portion  of  the  costs  presently 
claimed  by  plaintiff  have  been  incurred  since  the  dissolution  of  the  in- 
junction and  partake  of  the  nature  of  damages  resulting  therefrom.  It 
aliio  api»ears  that  in  a  supplementary  petition,  which  appellees'  coun- 
sel have  apparently  lost  sight  of,  plaintiff  corrected  his  previous  alle- 
gation in  which  he  had  acknowledged  that  two  of  the  mules  had  died 
of  a  natural  death,  and  that  the  eighteen  others  had  been  turned  over 
to  the  sheriff  and  by  him  sold  under  the  original  writ.  In  his  supple*' 
nieiitary  petition,  plaintiff  charges  that  the  two  missing  mules  had  not 
died,  but  that  they  had  been  illegally  retained  by  Mrs.  Trezevant,  who 
WHS  responsible  therefor,  together  with  her  surety  on  the  forthcoming 
lH>nd.  It  therefore  follows  that  the  damages  claimed  by  plaintiff, 
even  if  not  justified  under  the  law  and  the  facts  of  the  case,  are  at  least 
noc  so  fictitious  as  to  affect  our  jurisdiction,  which  is  made  apparent 
on  the  face  of  the  pleadings. 

The  motion  to  dismiss  this  appeal  is  therefore  dismissed. 


On  the  Merits. 
Plaintiff's  main  demand  is  predicated  on  the  difference  between  the 
value  of  the  mules  when  they  were  first  seized,  which  is  alleged  to  be 
$3,000,  and  the  price  which  they  brought  at  the  sale, which  was  $  1 ,276.75, 
and  he  appeals  from  a  judgment  which  allowed  hiui  only  $200.  Our 
examination  of  the  evidence  has  satisfied  us  that  during  the  pos- 
session of  Mrs.  Trezevant,  the  mules  were  overworked  and  badly 
treated  to  such  an  extent  that  when  delivered  to  the  sheriff  and  sold 
they  were  too  thin  and  too  weak  for  serious  work.  Hence  it  follows 
that  animals  which  she  herself  had  appraised  at  the  value  of  $2,200, 
brought  only  $1,276.75,  at  the  sale.  We  therefore  hold  that  on  the 
score  of  that  element  of  damages  plaintiff  is  entitled  to  recover  $500. 
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Now,  assamiDg  a8  snggested  by  couDsel,  that  the  enm  of  $200  allow- 
ed by  the  District  Uoart  was  for  attorneys'  fees,  on  which  we  are  in 
accord  with  him,  we  find  evidence  in  the  record  sufficient  to  entitle 
him,  ander  the  law,  to  recover  the  following  additional  sums : 

For  costs  of  transcript  in  injunction  suit $85  00 

For  costs  paid  to  witnesses  in  in  juction  suit 168  32 

For  costs  of  Clerk  of  Supreme  Court  in  injunction  suit 19  80 

For  costs  of  printing  briefs  in  injunction  suit 40  00 

For  cost  of  sale  of  18  mules 156  38 

Total $469  50 

Adding  this  to  tiie  sum  allowed  by  the  District  Court,  and  to  the 
sum  of  $500  iiereinabove  allowed  by  us,  we  foot  up  the  amount  of 
damages  which  plaintiff  should  recover  at  $1,169.50.  In  thus  conclud- 
ing, we  liquidate  in  precise  figures  the  amount  of  costs  to  which  Mrs. 
Trezevant  had  been  condemned  in  our  decree  in  the  inj auction  suit. 
And  it  must  be  understood  as  making  part  of  our  present  decree  that 
ihese  items  include  all  the  costi*  which  can  be  taxed  againbt  Mrs. 
Trezevant  as  resulting  or  flowing  from  her  injunction  suit. 
-  It  is  therefore  ordered,  adjndged  and  decreed  that  the  judgment  of 
the  District  Court  be  amended  by  increasing  the  amount  therein  al- 
lowed to  plaintiff  from  two  hundred  dollars  to  eleven  hundred  and 
sixty-nine  dollars  and  fifty  cents,  and  that,  as  thus  amended,  said  judg- 
ment be  afiirmed  at  the  costs  of  appellees  in  both  courts. 

Mr.  Justice  Todd  dissents  from  the  decree  on  the  Motion  to  Dismiss, 
and  takes  no  part  on  the  Merits. 

Dissenting  Opinion. 

Todd,  J.  The  defendant,  Mrs.  Trezevant,  enjoined  the  sale  of 
twenty  mules,  seized  under  executory  process,  together  with  a  planta- 
tion, as  the  property  of  her  husband,  George  T.  Trezevant,  claiming  to 
be  the  owner  of  the  same. 

During  the  pendency  of  the  injunction  suit,  she  was  permitted  to 
take  possesion  of  the  mules  and  retain  the  same  until  the  final  decision 
of  the  cause.  Her  injunction  was  dissolved  by  a  decree  of  this  court. 
After  this  decree  eighteen  of  the  mules  were  delivered  to  the  sheriff 
and  by  him  sold. 

The  present  suit  was  then  brought  by  the  plaintiff  against  Mrs. 
Trezevant  and  G.  W.  Montgomery,  the  surety  on  her  injunction  bond, 
to  recover  the  damages  caused  by  the  injunction — the  bond  being  for 
the  amount  of  81475. 
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The  damages  set  forth  in  the  petition  were : 

1.  For  the  difference  in  the  value  of  the  males  when  seized  and  the 
amount  for  which  they  sold  after  the  injunction  was  dissolved. 

2.  For  the  costs  of  the  injunction  suit  and  those  incurred  in  the  sale 
of  the  mules  after  the  dissolution  of  the  injunction. 

3.  The  attorneys'  fee  in  the  injunction  suit. 

These  damages  are  set  forth  in  the  petition  as  amount.)!^  to  $2,531. 
The  appellees  in  the  motion  to  dismiss  charge  that  tlu  •  claims  are 
largely  fictitious,  and  only  asserted  to  give  jurisdiction  t  :  :ii8  court ; 
that,  for  instance,  the  large  sum  claimed  for  costiS  and  so  i  at  to  be  re- 
covered as  damages,  were  covered  by  the  judgments  a  !iich  dissolved 
tbe  injunction  wherein  Mrs.  Trezevant  was  condemned  to  pay  these 
costs,  and  that  there  could  not  be  a  separate  suit  and  a  second  judg- 
ment for  this  same  charge. 

As  confirmatory  of  this  view,  and  of  the  proposition  embraced  in  the 
motion  to  dismiss  and  urged  by  the  appellees'  cimnsel,  we  need  only 
refer  to  the  brief  of  the  plaintiff  and  appellant*8  counsel,  in  which  he 
sums  up  his  actual  demands,  and  all  that  he  now  claims  he  should  have 
judgment  for,  thus : 

The  plaintiff  had  judgment  in  the  lower  court  for  $200.  In  addition 
thereto  his  counsel  claims  $873.25,  the  loss  on  the  mules,  certain  items 
of  costs  stated,  the  whole  amounting,  according  to  his  calculation,  to 
$1,502.75,  which  is  the  total  amount  he  claims  to  be  entitled  to,  and 
for  which  only  he  asks  that  judgment  shall  be  rendered. 

This  statement  plainly  shows  to  my  satisfaction  that  this  court  has 
no  jurisdiction  of  the  cause,  even  as  to  Mrs.  Trezevant,  the  principal 
en  the  injunction  bond,  but  the  want  of  jurisdiction  of  this  court  as  to 
the  demand  against  the  surety,  Montgomery,  is  still  more  conspicuous. 
The  full  amount  of  the  bond  is  $1475,  and  for  all  damages  caused  by 
the  injunction  the  full  limit  of  his  liability  is  tliat  amount,  the 
amount  of  his  obligation.  Beyond  that  he  cannot  be  held  under  the 
law.  On  the  delivery  bond  on  the  face  of  the  petition  he  cannot  be 
held  except  for  the  value  of  two  mules  not  delivered,  $220.  Add  this 
to  $1475,  making  $1725.  So  that  to  this  sum  there  is  an  absolute 
limit  to  his  liability.  Certainly  all  beyond  that  can  only  be  held  as 
purely  fictitious. 

For  these  reasons  I  dissent  from  the  opinion  to  dismiss,  and  thus  dis- 
senting take  no  part  on  the  merits. 
53 
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»9    834;  No.  1177. 

48  8-i3- 

49  1025  State  National  Bank  vs.  Monroe  Cotton  Press  Company  et  al. 

Same  vs.  L.  D.  Allen  et  al. 

L.  D.  Alexander  &  Co.  vs.  L.  D.  Allen,  Jr.,  et  al. 

(CoDBolidated.) 

A  contract  by  which  an  insolvent  debtor,  in  tnud  of  creditors,  transferred  to  a  creditor  in 
satisfaction  of  bis  debt,  a  number  of  notes  and  ac  oants,  and  paid  the  difference  in  cash, 
if  subjected  to  revocation,  mnst  be  revoked  as  a  whole,  and  the  payment  made,  though 
of  a  "  jnst  debt  in  money  "  beinfi  part  and  parcel  of  the  illegal  contract,  must  fall 
with  it. 

The  evidence  establishes  that  part  ot  the  money  delivered  consisted  of  the  identical  bank 
notes  and  cash  which  the  debtor,  in  his  capacity  as  treasarer  of  a  corporation,  had  re- 
ceived from  stockholders  thereof,  and  which  he  had  set  aside  in  a  particular  drawer  by 
itself  as  the  property  of  the  corporation .  Held,  as  to  such  moneys  that  they  were  the 
property  of  the  corporation,  which  the  treasurer  was  bound  to  deliver  and  the  corpora- 
tion had  the  right  to  receive,  and  that  such  delivery  is  not  subfect  to  revocation. 

Under  Article  1977,  C.  C,  a  creditor  cannot,  by  the  simple  fact  of  being  the  first  to  bring  a 
revocatory  action,  exclude  other  creditors  from  joining  in  the  attack  and  participatii.); 
with  him  in  the  benefits  of  the  }udgment. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Ouachita. 
Richurdaon,  J. 

Ludeling  dc  Stillman  for  Plaintiffs  and  Appellants. 

Stubbs  d;  Russell,  and  F,  G.  Hudson,  and  O.  J,  dc  J.  8.  Boainer  for  De- 
fendants and  Appellees. 

M.  J.  Liddellj  W,  N,  Potts  and  F,  Oarrett  for  Interveners  and  Ap- 
pellees. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  L.  D.  Allen,  Jr.,  engaged  in  the  banking  business  in 
Monroe,  uuder  the  style  of  the  Bank  of  Monroe,  failed  and  closed  the 
doors  of  his  banking-house  on  June  21,  1886,  under  circumstances 
which  need  not  be  detailed,  but  which  undoubtedly  affected  the  par- 
ties concerned  here,  with  notice  of  his  insolvency. 

Allen  was,  at  the  same  time,  treasurer  of  the  Monroe  Compress 
Company,  and  in  that  capacity  was  indebted  to  the  company  in  the 
sum  of  nearly  five  thousand  dollars,  a  considerable  portion  of  which 
had  been  paid  into  his  hands  by  stockholders  in  the  days  immediately 
preceding  his  failure. 

On  the  day  of  his  suspension  the  officers  of  the  Compress  Company 
prcb  -'  him  for  a  settlement  of  his  indebtedness  as  treasurer,  and  suc- 
ceede     in  bringing  about  such  a  settlement  by  which  Allen  turned 
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over  to  the  company  nine  Imndred  and  forty-five  dollars  in  money  and 
a  number  of  bills  receivable  amounting  to  $3981  40. 

The  plaintiffs,  judgment  creuitors  of  Allen,  brought  this  suit  to  an- 
nul and  revoke  this  transfer  as  made  in  fraud  of  creditors. 

Certain  other  judgment  creditors  of  Allen  intervened  and  joined  in 
the  demand  for  revocation,  and  prayed  a  pro  rata  participation  with 
plaintiffs  in  benefits  of  the  judgment. 

Judgment  was  rendered  in  favor  of  the  plaintiffs  and  intervenors, 
setting  aside  the  transfer  of  the  notes  and  accounts,  but  refusing  to  in- 
terfere with  the  money  payment,  and  making  a  pro  rata  distribution 
of  the  proceeds  among  the  plaintiffs  and  intervenors. 

From  this  judgment  plaintiffs  alone  have  appealed. 

They  urge  two  complaints  : 

1.  Error  in  not  revoking  the  payment  in  money. 

2.  Error  in  allowing  the  intervenors  to  participate  with  them  in  the 
benefits  of  the  judgment. 

I. 

In  so  far  as  the  money  delivered  was,  properly  speaking,  a  payment 
with  Allen's  money,  we  think  the  complaint  of  appellants  is  well 
founded.  It  was  an  integral  portion  of  a  reprobated  transaction,  and 
tainted  with  the  illegality  which  infected  tlie  whole.  It  was  not  such 
a  "  payment  of  a  just  debt  in  money  "  as  is  exempted  from  the  revoca- 
tory action  under  Art.  1986  C.  C.  It  was  part  and  parcel  of  an  unlaw- 
ful contract,  and  must  fall  with  it.  But  the  evidence  is  positive  and 
uncontradicted  that  of  the  money  delivered,  seven  hundred  and  sixty 
dollars  consisted  of  the  identical  notes  and  cash  which  had  been  paid 
to  Allen,  as  treasurer,  by  stockholders  of  the  Compress  Company,  and 
had  been  set  apart  in  a  drawer  by  itself  as  money  of  the  company. 

We  think  this  money  was  the  property  of  the  company,  which  it 
was  the  plain  duty  of  Allen  to  turn  over,  and  which  the  company  had 
the  right  to  receive. 

Plaintiffs  should  have  had  judgment  for  the  rest  of  the  money  paid, 
.viz:  $185.    And  as  intervenors  have  not  appealed,  our  judgment  for 
this  amount  will  enure  to  the  exclusive  benefit  of  plaintiffs. 

II. 

We  think  the  claim  of  plaintiffs  to  a  preference  over  intervenors,  on 
the  ground  that  their  attack  was  prior  in  time,  is  unfounded. 

This  Court  has  heretofore  conntrued  Art.  1977  (formerly  1972)  of  the 
Code,  using  tho  following  language  :  ''We  think  the  fair  and  equitable 
meaning  of  the  article  is  that  when  creditors  commence  tho  prosecu- 
tion of  their  rights  about  the  same  time,  and  use  proper  diligence 
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afterward,  one  should  not  have  an  exclusive  privilege  on  the  property 
simply  because  his  suit  was  first  commenced.  It  would  be  an  nnjost 
interpretation  to  give  the  law  in  many  cases.  The  case  might  be  dif- 
ferent if  it  were  apparent  that  one  of  the  creditors  had  slept  upon  his 
rights  and  neglected  to  assert  them  with  reasonable  diligence.^'  Wal- 
ton vs.  Bemiss,  16  La.  144. 

The  same  authority  recognizes  the  right  of  other  creditors  to  inter- 
vene in  the  first  revocatory  action. 

The  case  establishes  the  principle  that  other  suing  creditors  are  not 
subordinated  to  the  one  first  bringing  the  revocatory  action,  simply 
by  reason  of  the  latter's  priority,  and  leaves  it  to  the  discretion  of  the 
courts  to  determine  whether  the  former  have  been  guilty  of  such  Uiehes 
as  to  conclude  their  rights. 

We  are  not  prepaied  to  say  that  intervenors  in  this  case  should  be 
debarred  from  asserting  their  rights,  and  approve  the  judge  a  qito^s 
ruling  on  this  point. 

It  iS)  therefore,  ordered  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  amended  by  adding  thereto  a  judgment  in  favor  of 
plaintiffs  and  against  the  Monroe  Cotton  Press  Company,  for  the  sum 
of  one  hundred  aud  eighty-five  dollars,  with  5  per  cent  interest  there- 
on, from  July  3,  1886,  the  same  to  be  applied  exclusively  to  the  debts 
of  plaintiffs,  and  that,  as  thus  amended,  the  same  be  now  affirmed,  the 
Monroe  Cotton  Press  Company  to  pay  costs  of  this  appeal. 


No.  1187. 
Helen  Stafford  and  Curator  ad  litem  vs.  Succession  of  W.  S. 

McIntosh. 

(Consolidated  with) 

Oppositions  to  Account  of  Administrator. 

The  fees  of  in  attorney  for  serrices  rendered  in  the  defense  of  soito  against  a  tutor,  on  uc- 
coQDt  of  debts  of  a  minor's  parents,  are  a  legitimate  charge  against  the  sucoesaion  of 
the  parents. 

Wlien  the  proof  shows  that  an  administrator  has  nsed  an  honest  endeavor  to  protect  the  in- 
terest of  the  succession  and  the  heirs,  the  maxim  contra  tpolitUorem  omnia  premmnntur 
does  not  apply. 

Unless  it  has  been  shown  that  a  succession  representatiye  has  neglected  his  duty  and  has 
not  used  an  honest  offort  to  collect  rents,  he  cannot  be  mulcted  in  damages  therefor,  bn; 
he  mutt  account  for  all  he  has  received. 

APPEAL  from  the  Twenty -Seventh  District  Court,  Parish  of  Rich- 
land.    WilliamSy  J. 
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David  Todd  for  Plaintiflf  and  Appellant. 

i?.  O,  Cobb  and  J.  H,  Toler  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  The  historical  facts  of  this  controversy  will  be  more 
easily  understood  by  a  recital  of  them  in  the  narrative  form,  in  so  far 
as  they  exercise  a  material  bearing  thereon. 

I.  Q.  C.  Stafford,  surviving  husband  of  Margaret  Stafford,  resided, 
and  did  business  as  a  country  merchant,  in  Richland  parish,  for  sev- 
eral years,  and,  his  affairs  becoming  embarrassed,  the  latter  obtained 
a  judgment  of  separation  of  property  against  him  in  January,  1871, 
and  he  made  to  her,  in  satisfaction  of  her  claims,  a  dation  en  paiement, 
among  other  things,  of  his  undivided  one-half  interest  in  the  stock  of 
merchandise  of  the  firm  of  Stafford  &  Co.,  of  which  he  was  a  member. 

This  firm  was  subsequently  dissolved,  and  she  assumed  control  of 
the  business  in  her  own  name  and  continued  it  up  to  the  date  of  her 
death,  on  the  10th  of  Angust,  1872. 

Helen  Stafford  — the  present  plaintiff  —  then  a  minor,  was  called  to 
her  succession,  as  her  sole  surviving  issue  and  heir  at  law ;  and  her 
father  was  at  once  qualified  and  confirmed  as  her  natural  tutor. 

The  inventory  he  caused  to  be  taken  showed  the  total  value  of  the 
estate  of  M.  Stafford  to  be  $31,295  86,  "  subject  to  debts,  $14,649  17  j" 
and  of  the  total  value  of  assets,  the  rights  and  credits  represented  the 
sum  of  $23,906  11.  These  consisted  of  ordinary  mercantile  accounts, 
that  appear  to  have  been  wholly  unsecured,  and,  though  manifestly  of 
little  value,  were  appraised  at  their  face. 

The  stock  of  goods  was  put  at  $1200  j  personal  property  at  $1869  74 ; 
and  the  real  estate  at  $4820.  The  last  item  consisted  of  eighty  acres 
of  woodland,  appraised  at  $4  per  acre,  and  which  was  subsequently 
sold  for  a  much  smaller  sum ;  the  '^  White-store ''  and  one  acre  of  land, 
appraised  at  $1500,  was  worth  in  1876  only  $500;  the  Helen  planta- 
tion, valued  at  $2000,  worth  in  1876  $l500j  and  a  strip  of  190  acres  of 
land,  adjacent  to  the  "  White-store,"  valued  at  $1000.  During  the  ad- 
ministration of  Stafford,  tutor,  the  improvement  known  as  the  '^  Stafford 
Mansion "  was  erected  upon  this  last  mentioned  tract  of  land,  and 
twenty  acres  were  segregated  therefrom  and  attached  thereto,  and  in 
1876  it  was  valued  at  $3000. 

He  also  acquired  during  his  administration,  in  the  name  of  the 
minor,  the  Beret  place  and  a  half  interest  in  the  Cherry-Bluff  place, 
b  oth  of  which  are  valued  at  about  $600.  A  policy  of  life  insurance 
adds  to  the  value  of  the  minor's  estate  $1400,  and  altogether  an  in- 
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crease  is  shown,  in  the  value  of  the  minor's  estate,  of  $2065  25;  yet  it 
did  not  equal  the  actual  depreciation  in  other  real  estate,  in  the  mean- 
wliile. 

In  the  interval  between  the  date  of  his  qualification  and  that  of  his 
death,  Stafford,  tutor,  became  involved  in  various  law  suits,  many  of 
which  were  brought  by  the  commercial  creditors  of  tlie  plaintifiTs  de- 
ceased mother —  and  by  which  he  was  greatly  harassed  and  annoyed,  and 
through  the  instrumentality  of  which,  in  a  great  measure,  the  affairs 
of  the  estate  he  represented  were  left,  at  his  demite,  in  a  crippled 
and  embarrassed  situation.  Appreciating  tlie  great  difficulty  of  it, 
Stafford  made  an  informal  will,  in  which  he  requested  W.  S.  Mc- 
intosh,—  a  highly  respected  citizen  of  the  vicinity  —  to  undertake  the 
care  of  his,  then,  infant  daughter,  and  the  administration  of  her  estate, 
and  in  pursuance  thereof  the  latter  applied  for  and  was  appointed  to 
those  trusts  in  August,  1876. 

He  caused  two  separate  inventories  to  be  taken.  That  ftf  the  separate 
acquisitions  of  the  minor  amounted  to  $2017  25,  and  that  of  Mrs.  M. 
Stafford  amounted  to  $7596  93.  Taken  together  they  show  a  loss  m 
value  of  $21,681  68. 

His  respective  administrations  continued  until  the  21st  of  December, 
1883  —  the  date  he  surrendered  the  real  estate  and  the  residue  of  per- 
sonal property  to  the  agent  of  the  plaintiff,  by  a  notaiial  act — though 
he  departed  this  life  on  the  11th  of  March,  1884.  The  only  accx)unt 
Mcintosh  ever  filed  of  his  gestion  was  the  one  he  presented  on  the 
28th  of  August,  1882,  in  obedience  to  an  order  of  court  provoked  by 
her  curator. 

Soon  after  the  death  of  Mcintosh,  D.  T.  Chapman  was  qualified  as 
the  administrator  of  his  estate,  and  Helen  Stafford  —  having  been 
emancipated  and  joined  by  a  curator  ad  litum  —  filed  this  suit;  rather, 
she  inaugurated  the  proceedings,  which  have  brought  up  for  review  Dr- 
Mcintosh's  tutorship  and  administration,  of  very  nearly  seven  years. 
She  makes  claim  for  the  large  sum  of  $30,000,  and  the  principal  part 
of  this  is  on  account  of  the  supposed  large  value  of  tlie  rights  and 
credits  that  are  mentioned  above,  as  having  only  a  nominal  one.  The 
proof  in  the  record  fully  establishes  that  this  demand  is  entirely 
groundless.  Indeed  there  seems  to  have  been  a  strong  probability 
of  Mrs.  Stafford's  succession  having  been  brought  to  the  verge  of  in- 
solvency during  the  administration  of  his  predecessor.  Bcfoie  his 
death,  Mcintosh  surrendered  to  the  agent  of  plaintiff  all  of  the  real 
estate  mentioned  in  each  of  the  two  inventories  he  bad  taken.  During 
the  period  of  his  administration,  he  diligently  addressed  himself  to 


MONROE,  JUNE,  1887.  8:19 


C^umtor  T8.  SDCcession  of  Mcintosh. 


the  settlement  and  adjustment  of  those  claims  and  suits  which  had  so 
embarrassed,  and  well-nigh  bankrupted  the  estate  under  the  adminis- 
tration of  Stafford^  tutor  ;  and,  by  his  assiduous  efforts,  and  unremit- 
ting zeal,  he  succeeded  in  relieving  the  estate  from  those  complications 
and  satisfied  most  all  of  the  complaining  creditors,  and  enabled  the 
roiuor,  upon  her  emancipation,  to  go  into  peaceable  possession  of  a 
fair  inheritance. 

Instead  of  the  evidence  disclosing  reckless  disregard  of  the  rights  of 
the  minor,  and  the  maladministration  of  her  estate,  it  is  in  proof,  by 
witnesses  of  high  character  and  of  unimpeachable  veracity,  that  Dr.  Mc- 
intosh's administration  was,  at  all  times,  and  in  every  respect,  charac- 
terized by  an  Jwfiest  and  earnest  desire  to  protect  and  defend  the  best  in- 
terest of  his  ward,  to  the  uttermost.  This  was  the  result  'and  general 
effect  of  his  gestion.  An  examination  of  his  accounts  shows  that  the 
taxes  have  been  paid  j  the  minor  was  sent  to  Nashville,  Tennessee, 
and  educated  at  a  good  school ;  the  rents  upon  some  of  her  property 
have  been  regularly  collected  and  accounted  for,  and  some  valuable 
property  acquired  for  her  account,  and  of  which  she  is  now  in  the  en- 
jo.>ment  and  possession.  During  the  term  of  his  administaation  he 
succeeded  in  restoring  to  the  estate  the  Helen  plantation— one  of  its 
most  valuable  properties  —  that  had,  by  means  of  certahi  irregular 
proceedings,  passed  into  the  possession  and  apparent  ownership  of 
certain  creditors  of  Stafford,  tutor ;  and,  in  the  accomplishment  of 
which  he  expended  $635,  for  which  he  is  entitled  to  credit,  in  reim- 
bursement. 

The  plaintiff  challenges  the  correctness  of  the  Mcintosh  accounts, 
mainly  on  the  following  grounds,  viz : 

1.  She  claims  that  he  has  failed  to  charge  himself  witli  the  rents  of 
the  Helen  plantation  for  any  part  of  the  time  it  was  under  his  admin- 
istration, and  on  that  score  he  is  chargeable  with  the  amount  thereof, 
$3000,  with  interest. 

2.  She  opposes  the  allowance  of  the  item  for  gin-stand,  press  and 
fixtures  placed  on  the  Helen  place,  $369. 

3.  Also  fees  due  to  Cobb  &  Gunby  for  services  rendered  by  them 
during  two  last  years  of  the  administration  of  Stafford,  tutor,  and  by 
them  retained  out  of  collections  made  by  them,  $500. 

4.  Fees  of  same  counsel  for  opening  the  succession  of  M.  Stafford, 
and  having  Mclntesh  qualified,  and  the  inventories  taken,  $500. 

5.  Other  fees  aggregating  $600,  in  different  independent  suits  during 
last  administration. 
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She  likewise  objects  to  various  smaller  items  of  credit  that  appear 
on  liis  accounts,  but  which  need  not  be  detailed  particularly. 

1.  There  is  nothing  charged  on  the  accountA  u«;aiii8t  Mclutosh  for 
the  rents  or  revenues  of  the  Helen  plantation  during  his  admiDia- 
tration  of  it,  which  terminated  on  the  Slst  of  December,  1882.  Tlie 
rents  for  which  he  may  be  chargeable  are  those  of  1877  to  1882  —  aaj 
six  years.  The  plaintiff's  opposition  only  claims  that  there  are  one 
hundred  acres  of  open  land  on  the  place,  and  the  property  is  situated 
on  Bayou  Boeuf.  The  proof  shows  that  the  administrator  collected 
the  rents  for  only  a  portion  of  the  time,  and  that  $200  per  acre  would 
be  a  fair  rental,  approximating  $150  per  annum.  We  have  been  un- 
able to  arrive  at  any  exact  figures,  or  to  make  any  poeitive  estimate  of 
the  amount'due,  bnt  are  of  the  opinion  that  $150  per  year,  for  three 
years,  would  be  a  just  and  proper  allowance  on  that  score. 

2.  With  regard  to  this  item  of  $309  for  the  gin-stand,  press,  etc.,  we 
do  not  regard  plaintifTs  claim  equitable  or  well  founded.  The  admin- 
istrator seemed  to  have  used  his  best  endeavors  to  keep  tlie  plantation 
in  good  shape,  and  this  small  investment  was  well  intended  and  well 
direct4>d,  and  doubtlessly  inured  to  the  benefit  of  the  plantation. 

3.  The  $500  charged  for  attorneys'  fees  in  various  suits  —  about 
twenty  iu  number,  some  in  the  parish,  and  others  in  the  district  court 
—  does  not  seem  unreasonable  in  amount ',  and  the  testimony  is  in 
keeping  with  the  statement.  It  is  true  that  those  fees  were  incurred  in 
litigation  that  was  carried  on  during  the  administration  of  her  father; 
but  we  think  it  is  fairly  shown  that  if  he  had  not  resisted  the  torraut  of 
litigation  that  set  in  upon  him,  the  debts  of  her  mother  —  and  which 
are  mentioned  on  the  first  inventory  of  her  estate  —  would  have  sw^t 
all  the  proper fij  away;  and  she  is  the  sole  beneficiary  of  the  results. 

That  item  must  be  allowed. 

4.  The  fi'4'8  of  same  counsel  for  services  rendered  Mcintosh,  admin- 
istrator, for  opening  the  succession  and  superintending  the  taking  of 
the  inventories,  appears  to  us  to  be  excessive,  and  should  be  reduced 
to  two  hundred  dollars. 

5.  The  remaining  fees  charged  in  the  different  suits  mentioned  are 
not  objectionable. 

We  do  not  feel  disposed  to  be  critical  in  casting  up  the  accounts  of 
an  administrator  who  has  acted  in  such  perfect  good  faith,  and  has  ful- 
filled the  trust  confided  to  him  by  the  plaintijps  father,  in  conformity 
to  his  best  interest. 

The  demands  of  defendant  for  an  increase  of  judgment  in  his  favor 
cannot  be  listened  to  nor  allowed. 
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It  is  therefore  ordered,  adjudged  and  decreed  tliat  the  jadgment  ap- 
pealed from  be  amended  and  increased,  in  favor  of  the  plaintiff,  in 
the  sam  of  seven  hundred  and  fifty  dollars,  and  that  as  thus  amended 
same  be  aflBrmed  with  costs  against  the  succession  of  M.  Stafford. 

Mr.  Justice  Todd  takes  no  part  in  this  opinion. 


No.  1182. 
The  State  op  Louisiana  vs.  Clement  Qolly. 

Id  a  prosecution  for  obtainioi;  money  or  piopeity  by  false  pretences,  the  indiotment  n  ast 
contain  aTerments  that  the  accused  made  false  representations  of  a  state  o'  things  past 
or  present,  and  it  will  not  be  good  if  the  alleged  false  representations  refer  to  the  fatnre 
only. 

A  promise  is  not  a  pretence  within  the  meaning  of  the  statute,  even  when  the  party  making 
the  same  does  not  intend  to  keep  it. 

Hence  an  indiotment  charging  the  defendant  with  falsely  offering  or  promising  to  procure 
the  release  on  bail  of  a  person  in  actual  custody,  by  means  of  which  he  obtained  money, 
does  not  disclose  an  offence  covered  by  the  statute. 

APPEAL   from  the  Twenty-sixth  District  Court,   Parish   of  St. 
Charles.    Bost,  J. 

Gervais  Leche,  District  Attorney,  and  Chas,  A.  Baquie,  for  the  State, 
Appellee. 
James  I>.  Augustin  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

PocHfi,  J.  This  appeal  is  from  a  conviction  under  a  charge  that  the 
accused  ^*  feloniously,  unlawfully  and  knowingly  did  falsely  pretend 
to  one  Turner  Wilson  that  he,  the  said  Clem.  Colly,  would,  for  and  in 
consideration  of  the  sum  of  twenty-five  dollars,  procure  the  release 
upon  bail  of  one  Manuel  Billup,  then  in  custody  charged  with  murder; 
by  which  said  false  pretence  he,  the  said  Clement  Colly,  did  unlaw- 
fully obtain  from  the  said  Turner  Wilson  $12.50  in  cash  money,  and 
wac»  then  and  there  entrusted  with  a  certain  horse  in  pledge  for  the 
remaining  balance  of  $12.50,  with  intent  to  defraud,  whereas,  in  truth 
and  in  fact,  the  said  Clement  Colly,  at  the  time  he  so  falsely  pretended, 
as  aforesaid,  well  knew  said  pretences  to  be  false.'^ 

The  information  was  framed  under  section  813  of  the  Revised 
Statutes,  which  reads : 

'' Whoever  by  any  false  pretence  shall  obtain^  or  aid  and  assist 
another  in  obtaining,  from  any  person,  money  or  any  property  with 
intent  to  defraud  him  of  the  same,  shall  on  conviction  be  punished  by 
imprisonment  at  hard  labor  or  otherwise  not  exceeding  twelve  months." 
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Among  other  complaints,  the  defendant  urges  in  a  motion  iu  arrest 
of  judgment  tliat  the  information  filed  against  him  cannot  sustain  a 
conviction,  for  the  reason  that  it  does  not  contain  the  charge  of  an 
offence  known  to  the  laws  of  Louisiana. 

The  offence  denounced  by  section  813  of  the  Revised  Statutes  as 
construed  in  confoi-mity  with  the  common  law  of  England  (Sec.  976 
R.  S.)  contemplates  a  false  statement  by  the  accused  of  a  past  event 
or  of  an  existing  fact,  and  it  excludes  any  representation  in  regard  to 
a  future  transaction.  Wharton,  American  Criminal  Law,  sees.  2085, 
2087,  2096,  2112;  Bishop  on  Criminal  Law,  vol.  2,  sees.  397,  400,  401. 

Hence  it  follows  that  a  promise  is  not  a  pretence,  and  that  a  proiuise 
which  a  man  makes  and  which  he  does  not  intend  to  keep,  does  not  fall 
within  the  scope  of  the  legal  definition  of  a  false  pretence. 

In  the  case  iu  hand,  it  is  not  denied  that  the  person  whom  the 
accused  offered  or  promised  to  have  released  on  bail  was  then  in  actual 
custody  on  a  charge  for  murder;  on  the  contrary  it  is  admitted  and 
made  the  basis  of  an  argument,  hence  the  representation  of  the  "  exist- 
ing fact"  was  true  and  made  no  part  of  the  alleged  false  pretence  by 
means  of  which  the  defendant  obtained  the  money  and  the  horse  of 
the  prosecutrix.  But  the  false  pretence  is  alleged  to  rest  on  the 
promise  made  by  the  accused,  and  which  he  is  charged  to  have  known 
to  be  false. 

Manifestly  such  a  representation,  which  has  reference  to  the  future 
only,  and  not  to  the  past  or  to  the  present,  is  not  a  pretence  witliin  the 
meaning  of  the  statute. 

Wharton  and  Bishop  both  refer  to  a  case  in  which  the  defendant 
was  charged  witli  obtaining  money  by  the  false  pretence  that  he  could 
tell  to  the  owner  of  certain  animals  which  had  strayed,  where  they 
could  be  found;  the  conviction  was  set  aside  because  the  false  pre- 
tence referred  to  the  future ;  it  was  held  that  the  indictment  should 
have  stated  that  the  defendant  had  pretended  that  he  knew  where  the 
animals  were. 

Thus  in  tfie  instant  case  the  indictment  would  have  been  good  either 
if  the  statement  that  Manuel  Billup  was  in  custody  had  been  untrue 
or  if  the  accused  had  been  charged  with  falsely  pretending  that  he 
had  already  procured  the  release  of  the  prisoner  on  bail. 

Our  conclusion  is  that  the  motion  in  arrest  of  judgment  was  well 
founded  and  that  it  should  have  been  sustained. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  that  the  verdict  of 
the  jury  be  set  aside,  and  that  the  ease  be  remanded  for  further  pro- 
ceedings according  to  law. 
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No.  1178. 
State  National  Bai9K  vs.  C.  J.  &  J.  S.  Boatner. 

Qarnishment  process  is  a  method  of  seizare  nnd  not  a  bill  of  discoTory,  Interrogatories 
should  be  confined  to  matters  tending  to  disclose  indebtedness  to,  or  possession,  or  con- 
trol of  property  belonging  to  the  debtor. 

Garnishees  have  the  right  to  except  to  impertinent  qaestions  and  to  withhold  answers 
thereto  nntil  sach  exception  has  been  ruled  on. 

When  sach  exceptions  have  been  taken,  failnre  to  answer  before  ruling  thereon  cannot  be 
ground  for  jadgmeat  pro  co7\feM9o. 

When  answers  to  proper  interrogatories  nneqni vocally  disclose  that  the  garnishees  have 
owed  nothing  and  had  no  possession  or  control  of  any  property  of  the  debtor,  since  the 
garnishment  proceeding,  and  sach  answers  have  not  been  traversed,  garnishees  cannot 
be  required  to  answer  other  interrogatories  touching  the  disposition  and  whereabouts 
of  property  which  may  have  been  in  their  possession  at  some  time  prior  to  the  garnish- 
ment.    Such  inquiries  could  be  proper  only  under  a  traverse. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Ouachita. 
Bichardson,  J. 


John  T.  Ludeling  for  Plaintiff  and  Appellant. 
MUUops  dk  Sholars  for  Defendants  and  Appellees. 


The  opinion  of  the  court  was  delivered  by 

FENNERy  J.  Plaintiff  having  obtained  a  judgment  against  L.  D. 
Allen,  caused  execution  to  issue  and  then  filed  a  petition  making  C. 
J.  &  J.  S.  Boatner,  attorneys-at-law,  garnishees,  and  propounded  to 
them  the  following  interrogatories : 

^'  1st.  Have  you  now  in  your  hands  or  possession  or  under  your 
control  any  notes,  accounts  or  other  obligations  belonging  to  L.  D. 
Allen,  Jr.  ?  If  yea,  please  state  explicitly  what  notes,  accounts  or 
other  obligations.  Describe  them  fully,  giving  dates,  time  when  due, 
amounts  and  names  of  obligors. 

"2d.  Have  you  in  your  possession  now  and  have  you  had  under 
your  control  or  in  your  possession  since  the  garnishment  process  was 
served  on  you,  *  *  any  note  or  notes,  due  bills  or  accounts  in  favor 
of  or  belonging  to  L.  D.  Allen,  Jr.,  against  the  following  parties  or  any 
of  them  and  calling  for  the  following  sums  or  thereabout?"  [Followed 
by  a  list  of  particular  obligations.]  "  If  you  have  had  control  or  posses- 
sionofany  of  said  notes  and  ImvenH  them  now,  where  are  they  t  What  has 
become  of  them  f  What  did  you  do  with  them  and  tohen  did  you  part  with 
them  t  If  so,  please  describe  the  obligations  and  give  the  residences  of  the 
debtors. 
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"3d.  Are  you  indebted  to  L.  D.  Allen,  Jr.,  iu  any  sqdi  whatever? 
Have  you  any  moneys  iu  yoor  hands  or  in  your  poB8<i88ion  or  under 
your  control  belonging  to  L.  D.  Allen,  Jr.  ?  Do  you  owe  him  as  much 
as  the  amount  of  this  judgment  Y  Have  you  in  your  posflesaioD 
property  or  effects  of  any  description  belonging  to  Allen  sufficient  to 
satisfy  the  judgment,  etc." 

The  garnishees  filed  answers  distinctly  negativing  any  indebtedness 
to  Allen  or  the  possession  or  control  of  any  notes,  bills  or  other  prop- 
erty belonging  to  Allen,  either  at  time  of  answering  or  at  any  time 
since  service  of  j:arnishmeut  process,  except  that  they  qualify  their 
negative  answer  to  the  last  interrogatory  by  this  statement:  **I  am 
almost  certain  that  we  have  a  note  of  Mrs.  Grayson  for  $200,  which 
was  sent  to  us  by  Mr.  Allen  for  the  purpose  of  settling  two  small  debtfi 
due  by  him.  We  cannot  give  the  date  or  maturity  of  this  note  for  the 
reason  that  we  cannot  presently  find  it,  and  have  no  memoranda 
showing  it.  I  will  make  search  for  the  note  and  if  we  have  not  re- 
turned it,  will  amend  our  answer  and  give  the  exact  dates/^  They  also 
qualified  their  answer  to  the  third  interrogatory  by  the  statement: 
"We  have  a  note  of  M.  J.  Liddell  for  $305,  sent  us  by  the  Laclede 
Bank  of  St.  Louis,  who  claim  that  they  own  the  same  by  transfer  from 
L.  D.  Allen,  Jr.  We  do  not,  however,  hold  the  same  as  the  property 
of  L.  D.  Allen,  Jr.,  nor  for  his  account." 

Grarnishees,  however,  filed  on  the  same  day  with  their  answers  an 
exception  to  that  portion  of  the  second  interrogatory  which  we  have 
italicised  above,  on  the  grounds  that  it  is  impertinent  to  tlie  question  of 
their  liability  as  garnishees,  and  that  it  calls  for  disclosure  of  facts, 
knowledge  of  which  was  acquired  in  the  course  of  professional  em- 
ployment. Under  this  exception,  they  failed  to  answer  this  portion 
of  that  interrogatory. 

Plaintiff  then  filed  a  motion  to  have  a  judgment  j))'^  confesso  entered 
against  the  garnishees  "for  the  claims  and  amounts  stated  in  the 
interrogatories  which  they  have  failed  to  answ^er." 

Obviously  this  motion  presented  no  issue  except  as  to  the  sufficietinf 
of  the  answers,  which  must  be  decided  on  the  face  of  the  papers. 
Nevertheless,  the  judge  permitted  the  introduction  of  certain  evidence 
over  the  objection  of  defendant.  This  evidence  was  immaterial  and 
irrelevant  to  the  issue  and  should  not  have  been  received.  There  was 
no  traverse,  in  any  form,  of  the  answers,  and  the  only  question  was 
their  sufficiency  and  responsiveness. 

Counsel  for  plaintiff  contends  that  garnishees  had  no  right  to  except 
to  the  interrogatories,  but  were  bound  to  answer  or  take  the  conse- 
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qaencea  of  failare  in  case  their  excase  therefor  should  be  held  DOt 
good. 

The  contrary  practice,  recognizing  the  right  to  except  and  withhold 
answer  until  the  exception  has  been  raled  on,  has  been  repeatedly 
recognized  by  this  court.  Maduel  vs.  Monseur,  28  Ann.  691 ;  Shaughn- 
essy  vs.  Fogg,  15  Ann.  330  j  Laville  vs.  Hebrard,  1  Rob.  435;  Saraory 
vs.  Hebrard,  17  La.  555. 

If  his  exception  were  overruled,  he  would  then  be  ordered,  and  have 
opportunity,  to  answer. 

In  this  case,  however,  the  judge  a  quo  sustained  the  exception,  and 
the  plaintiff  complains  that  this  is  error.  Even  if  it  were  error,  its 
correction  would,  iu  no  manner,  tend  to  support  the  motion  of  plaintiff 
to  have  the  interrogatory  taken  for  confessed.  The  utmost  effect 
would  be  to  order  the  garnishee  to  answer;  and  the  plaintiff^s  motion 
would,  in  any  event,  be  denied.  We  take  occasion,  however,  to  say 
that,  considering  the  unqualified  denial  in  the  answers  of  the  gar- 
nishees that  they  had  any  possession  or  control  of  the  notes  and  bills 
referred  to  at  any  time  since  the  garnishment  herein,  the  questions 
referred  to  seem  utterly  irrelevant  and  impertinent.  What  difference 
can  it  possibly  make,  as  to  the  effectiveness  of  this  seizure,  where  these 
bills  now  are,  or  what  was  dene  with  them,  and  when,  in  view  of  the 
untraversed  answers  that  they  have  not  been  in  the  possession  or  under 
the  control  of  the  garnishees  at  any  time  since  the  garnishment 
herein  f  The  code  of  practice  is  very  explicit  in  declaring  the  pur- 
pose for  which  garnishment  is  allowed  and  the  object  and  scope  of 
interrogatories  to  be  propounded. 

Thus  art.  246  authorizes  the  citation  of  a  garnishee  '^  to  declare  on 
oath  what  property  belonging  to  defendant  he  has  in  his  possessian,  or 
in  what  sum  he  is  indebfed  to  defendant."  Art.  247  authorizes  inter- 
rogatories ^'as  to  the  nature  of  the  property  belonging  to  the  defendant 
which  may  be  in  hU  possession,  and  as  to  the  amount  of  the  sums  for 
which  he  may  be  indebted,^  And  the  act  of  1839  authorizing  garnish- 
ment under  execution  now  added  to  C.  P.  246,  only  authorizes  inter- 
rogatories touching  ^^  indebtedness^^  and  ^^ property  and  effects  in  tlie pos- 
session or  under  the  controV'  of  the  garnishee.  The  process  of  garnish- 
ment is  a  method  of  seizure  and  not  a  bill  of  discovery.  No  interroga- 
tories are  proper  except  such  as  have  for  their  object  the  disclosure  of 
indebtedness  or  of  property  in  the  possession  or  under  the  control  of 
the  garnishee  and  thus  seized  in  his  hands.    When  answers  to  such 
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proper  iDterrogatories,  not  traversed,  unequivocally  negative  sacli 
indebtedness,  possession  or  control,  tlie  garnishee  cannot  be  required 
to  answer  other  interrogatories  as  to  property  which  may  once  have 
been  in  his  possession,  but  which  had  passed  therefrom  before  the 
seizure.  If  the  plaintiff  wishes  to  go  into  such  questions,  he  should 
iirst  traverse  the  answers  and  he  may  th<;n,  under  proper  contestatio 
litis,  show  any  fact  tending  to  establish  the  effectiveness  of  his 
seizure. 

This  renders  it  unnecessary  to  consider  the  validity  of  garnisliees' 
objection  based  on  ground  that  the  knowledge  of  the  facts  referred  to 
was  acquired  in  the  course  of  professional  employment.  The  allega- 
tion is  duly  sworn  to,  and  it  would  be  a  delicate  matttrr  to  enforce  such 
disclosures. 

We  have  considered  the  authorities  quoted  by  plaintiff's  counsel  (18 
La.  479,  20  Ann.  188  and  15  Ann.  330),  but  they  do  not,  when  properly 
scrutinized,  affect  our  conclusions  in  this  case. 

Plaintiff  contends,  however,  that  judgment  should  have  been  entered 
for  the  Grayson  and  Liddell  notes  under  the  special  answers  in  refer- 
ence to  them  heretofore  quoted.  We  do  not  see  how  this  is  possible. 
He  might  force  further  disclosures  touching  the  Grayson  note,  and 
might  traverse  the  answer  touching  the  Liddell  note,  but  on  the  face 
of  the  answers,  as  they  stand,  there  is  no  ground  for  judgment  against 
the  garnishees. 

We  think,  however,  the  judgment  of  the  court,  in  ordering  the  gar- 
nishees to  be  discharged,  went  too  far.  It  may  be  that  the  time  allowed 
for  traversing  the  answers  has  passed,  but  certainly  the  plaintiff  has 
notl  ost  his  right  to  further  disclosures  as  to  tlie  Grayson  note.  At  all 
events,  the  only  question  submitted  to  the  court  was  under  the  motion 
of  plaintiff  to  have  the  interrogatories  taken  for  confessed;  and  a 
denial  of  this  motion  was  the  only  judgment  called  for. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  in  so  far  as  it  discharged  the  garnishees  be  annulled, 
avoided  and  reversed,  and  that  in  !ieu  thereof  there  be  judgment  in 
favor  of  garnishees  and  against  plaintiff,  denying  and  refusing  tlie 
latter's  motion  for  judgment  pro  confesso,  plaintiff  to  pay  costs  in  the 
lower  court  and  defendant  tliose  of  this  appeal. 
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state  ex  rel.  Wicklifle  vs.  Jndge. 


No.  1188. 

The  State  ex  rel.  J.  C.  Wickliffb,  District  Attorney,  vs.  W.  F. 
Balckman,  Judge  op  Twelfth  Judicial  District. 

Under  the  lav^s  of  Lonisiana  the  accnsed  in  a  critninal  piMecution  has  no  right  to  exact  a 
list  of  the  State  witnesseA.  Hence  the  District  Attorney  cannot  be  ri  quired  by  the  court 
to  famish  such  a  list  as  a  condition  precedent  to  a  trial  of  the  canse. 

An  order  to  that  eifect  by  a  District  Jndge  cannot  be  Justified  as  resting  on  his  judicial 
discretion,  and  not  being  sanctioned  in  law  it  mnst  be  rescinded. 


A    PPLICATION  for  Mandamus. 


«/.  C.  Wickliffe,  District  Attorney,  Relator. 
Respondent  in  pro  per. 

The  opinion  of  the  court  was  delivered  by 

PocH^j  J.  Relator's  complaint  is  predicated  upon  the  following 
facts : 

When  the  case  entitled  "The  State  vs.  John  Clements,"  then  pond- 
ing in  respondent's  court,  was  called  for  trial  according  to  previous 
assignment,  and  after  the  District  Attorney  announced  that  he  was 
ready  for  trial,  the  accnsed  moved  for  a  continuance  of  the  case  for 
the  main  reason  that  the  names  of  the  State  witnesses  were  not  written 
on  the  back  of  the  indictment,  and  had  not  otherwise  been  disclosed. 
Wliereupon  the  judge  entered  an  order  requiring  the  District  Attorney 
to  disclose  the  names  of  the  State  witnesses,  and  on  the  latter's  refusal 
to  comply  with  said  order,  he  continued  the  trial  of  the  case  "  until 
such  time  as  the  District  Attorney  disclose  name  of  prosecuting 
witness." 

In  his  answer  the  respondent  admits  that,  under  the  law,  the  omis- 
sion of  the  District  Attorney  to  endorse  the  names  of  the  State  wit- 
nesses on  the  indictment  is  not  fatal,  and  that  the  call  on  behalf  of  the 
accused  for  information  on  the  subject  is  not  a  matter  of  right  or  of 
law,  but  he  contends  that,  as  the  law  is  silent  on  the  subject,  his  order 
in  the  premises  is  within  the  scope  of  his  judicial  discretion. 

A  careful  consideration  of  the  question  lias  led  us  to  the  conclusion 
that  our  learned  brother  of  the  District  Court  is  in  error  and  that  his 
order  cannot  be  sustained  in  law. 

If,  as  he  concedes,  the  law  does  not  require,  as  a  matter  of  right,  the 
disclosure  of  the  names  of  the  State  witnesses,  the  court  cannot  coerce 
the  District  Attorney  to  comply  with  an  order  which  is  not  supported 
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by  law;  and  if,  on  the  other  hand,  the  coart  can  at  its  discretion  insist 
on  a  compliance  with  such  an  order  as  a  condition  precedent  to  a  trial 
of  the  cause,  it  is  clear  that  the  State  can  tbas  be  deprived  of  her  riglit 
to  prosecute  offenders,  or  to  enforce  her  own  laws  in  her  own  courts. 

A  discretion  which  would  lead  to  such  a  confusion  or  chaos  has  cer- 
tainly no  claim  to  be  considered  as  a  sound  judicial  discretion  r  hence 
it  becomes  the  duty  of  a  judge  to  recede  from  a  position  which  would 
produce  such  effects,  unless  he  is  sustained  by  a  clear  and  mandatory 
law. 

The  question  therefore  hinges  upon  a  proper  consideration  of  the 
requiremejits  of  the  law  in  the  premises. 

The  controversy  was  set  at  rest  by  this  court  in  the  case  of  Kane 
and  Hunter,  36  Ann.  153.  In  that  case  the  defendants  urged  in  a  mo- 
tion in  arrest,  error  through  the  omission  of  the  prosecuting  officer  to 
endorse  the  names  of  the  State  witnesses  on  the  indictment.  The 
court,  after  a  thorough  review  of  the  common  law,  as  adopted  and 
modified  by  our  statutes,  concluded  that  the  common  law  provision 
which  conferred  that  right  to  the  accused  had  been  ex  iiidustria  omitted 
from  our  statute  on  the  subject,  sec.  992,  Revised  Statutes;  and  tliat 
the  omission  of  the  District  Attorney  in  that  regard  had  deprived  the 
accused  of  none  of  his  rights.  It  requires  no  argument  to  justify  the 
conclusion  that  a  formality  which  is  not  essential  in  law  to  the  legality 
of  a  criminal  trial  cannot  be  imposed  by  the  court,  as  a  condition, 
precedent  to  the  trial. 

It  is  therefore  ordered  that  a  peremptory  writ  of  mandamus  issue 
to  the  respondent  judge,  directing  him  to  rescind  his  order  continuing 
the  trial  of  the  case  of  the  State  vs.  John  Clements,  now  pending  io 
his  court,  until  such  time  as  the  District  Attorney  disclose  the  names 
of  the  prosecuting  or  other  State  witnesses,  and  to  proceed  to  such 
trial  without  requiring  the  District  Attorney  to  disclose  the  names  of 
the  State  witnesses,  and  that  the  costs  of  these  proceedings  be  taxed 
against  the  respondent. 


89    b48 

fio  679  No.  1179. 

The   Simmons    Hardware   Company   kt    al.    vs.    J.   E.    McGuirk, 
Sheriff  and  Tax  Collector. 

A  law  of  a  St«te  caoDot  impose  license  taxes  upou  persons  passing  througfa,  or  coming  into 
it  merely  for  a  temporary  purpose,  especially  if  connected  with  interstate  commerce ; 
nor  can  it  impose  snch  taxes  upon  property  imported  into  it  from  abroad,  or  from 
another  Stat«,  and  not  yet  become  part  of  the  common  mass  of  property  therein. 
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A  State  cannot  enact  any  law  or  establlAb  any  rej^iilntlou  effecting  interstate  commerce. 
Same  would  be  an  nnanthorized  interference  with  the  power  given  to  Conf^mRs  over  the 
subject. 

loterstate  oommerce  cannot  be  taxed  at  all  by  a  State  statut",  even  though  tAe  tame  amount 
of  tax  should  be  laid  on  domestic  commeice,  or  that  which  is  carried  on  solely  within 
the  State. 

The  negotiation  of  sales  of  goods,  which  are  in  another  State,  for  the  purpose  of  introdaoing 
them  into  the  State,  int  >  which  said  negotiation  is  made,  is  interstate  commerce. 

That  part  of  sec.  12  of  act  101,  of  1886,  which  declares  that  "  all  traveling  agents  ofi'ering 
any  species  of  merchandise  in  this  State  for  sale,  or  selling  same  by  sample,  or  ^ihcr- 
wise,  shall  pay  *  *  a  license  of  $50,"  is  repugnant  to  paragraph  three,  section  6, 
article  1,  of  the  United  States  Codstitution,  which  declares  that  Congress  shall  have 
power  to  regulate  commerce  among  the  several  States,  and  same  is  unconatitutioual, 
and  in  so  far  as  such  traveling  agents  may  represent  principals  domiciled  in  other  States 
are  concerned,  the  tax  is  null  and  void. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Ouachita. 
Eichardson,  J. 

John  T.  Ludeling  for  Plaintiffs  and  Appellants. 
Thomae  0,  Benton  for  Defendant  and  Appellee. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Plaintiffs  are  merchants  domiciled  and  doing  business 
in  the  City  of  St.  Louis,  State  of  Missouri,  and  in  the  prosecution  Of 
same,  they  are  and  have  been  importing  their  goods  and  wares  into 
this  State  for  sale  in  unbroken  packages,  through  their  traveling 
agents,  or  drummers,  who  travel  therein  soliciting  customers  and 
making  sales  by  samples. 

They  aver  that  they  have  paid  all  licenses  and  taxes  required  of 
them  as  mercliau^s  in  the  State  of  Missouri,  and  the  City  of  St.  Louis, 
and  claim  the  right  to  thus  sell  and  dispose  of  their  wares  and  mer- 
chandise, without  the  payment  of  any  other  license  or  tax,  in  this 
State. 

They  aver  that  defendant,  as  the  sheriff  and  tax  collector  of  the 
Parish  of  Ouachita,  has  demanded  of  their  traveling  agent,  or  drum- 
mer, a  payment  of  $50  license  for  selling  their  goods  as  aforesaid, 
and  upon  his  failure  to  pay  the  same,  he  has  seized  their  property 
in  satisfaction  thereof. 

In  seeking  to  collect  said  tax,  the  defendant  is  acting  under  the 
authority  of  section  12,  of  act  101,  of  1886,  and  this  statute,  plaintiffs 
insist,  is  repugnant  to  paragraph  third,  section  8,  article  1,  of  the  Con- 
stitution of  the  United  States,  which  declared  that  Congress  shall  have 
54 
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power  to  regulate  commerce  with  foreign  natioBS,  and  between  the 
States;  and  same  is  unconstitutional,  and  the  license  tax  void. 

The  sole  question  presented  for  consideration  is  the  constitutionality 
vel  non  of  the  statute  in  question. 

The  chief  reliance  of  the  plaintiff's  counsel  is  upon  the  recent 
decision  of  the  Supreme  Court  in  the  case  of  Sabin  Robbins  vs.  The 
Taxing  District  of  Shelby  County,  Tennessee,  not  yet  reported. 

The  facts  of  that  case  are  that  Robbins  was  engaged  at  the  City  of 
Memphis,  in  the  State  of  Tennessee,  in  soliciting  the  sale  of  goods  for 
the  firm  of  Ross,  Robbins  &  Co.,  of  the  City  of  Cincinnati,  Ohio,  who 
were  dealers  in  stationery,  and  exhibited  samples  for  the  purpose  of 
effecting  sales. 

There  was  a  statute  of  that  State  which  declared  that  *^  all  drum- 
mers, and  all  persons  not  having  a  regular  licensed  house  of  business 
in  the  taxing  district,  offering  for  sale  or  selling  goods  *  *  thereio 
by  sample,  shall  be  required  to  pay  to  the  county  trustees  the  sum 
of  $10  per  week,  or  $25  per  month,  for  such  priyilege."  Robbins 
failed  to  pay  the  $10  license,  and  was  prosecuted  therefor,  and  con- 
victed, and  on  appeal  to  the  Supreme  Court  of  that  State  the  sentence 
was  affirmed.  Thereafter  the  case  was  taken  to  the  United  States 
Supreme  Court  upon  the  ground  herein  assigned  for  the  unconstitu- 
tionality of  the  statute  of  this  State. 

On  this  state  of  facts  and  upon  the  strength  of  various  authoritieB 
that  were  cited,  that  court  held  that  the  following  principles  are  estab- 
lished, viz.: 

Ist.  That  the  Constitution  having  given  to  Congress  the  power  to 
regulate  commerce  among  the  several  States,  that  power  is  necessarily 
exclusive. 

2d.  That  where  the  power  of  Congress  to  regulate  is  exclusive,  the 
failure  of  Congress  to  make  express  regulations  indicates  its  will  that 
the  subject  shall  be  left  free  from  any  restrictions  j  and  that  any  regu- 
lation of  the  subject  by  the  States  is  repugnant  to  such  freedom. 

3d.  The  only  way  in  which  commerce  between  the  States  can  be 
legitimately  affected  by  State  laws  is  when,  by  virtue  of  its  police 
power,  and  its  jurisdiction  over  persons  and  property  within  its  UnUts, 
it  provides  for  the  security  of  life  and  property,  or  imposes  t^ixes  upon 
persons  residing  within  the  State,  or  belonging  to  its  population^  or  tipon 
avosations  pursued  therein,  iiot  directly  connected  with  foreign  or  inier^ 
state  commerce. 

The  court  say:  ''But  in  making  such  internal  regulations,  a  State 
cannot  impose  taxes  upon  persons  passing  through  the  State,  or  coming 
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into  it  merely  for  a  temporary  purpose,  especially  if  connected  with 
interstate  or  foreign  comm^ce;  nor  can  it  impose  such  taxes  upon 
property  imported  into  the  State  from  abroadf  or  from  another  State,  and 
not  yet  become  part  of  the  common  mass  of  property  therein ;  *  ♦ 
and  no  regulations  can  be  made  directly  affecting  interstate  commerce. 
Any  taxation,  or  regulation  of  the  latter  character  would  be  au 
unauthorized  interference  with  the  power  given  to  Congress  over  the 
the  subject." 

The  court  then  proceeds  to  discuss  the  facts  of  the  case,  and  apply 
the  principles  of  law  enumerated,  and  then  says:  "To  deny  to  the 
State  the  power  to  lay  the  tax,  or  require  the  license  in  question,  will 
not,  in  any  perceptible  degree,  diminish  its  resources,  or  its  just 
power  of  taxation.  It  is  very  true  that  if  the  goods,  when  sold, 
were  in  tJie  State,  and  part  of  its  general  mass  of  property,  they  would 
be  liable  to  taxation }  but  when  brought  into  the  State  in  consequence  of 
the  sale  they  will  he  equally  liable  ;  so  that,  in  the  end,  the  State  will 
derive  just  as  much  revenue  from  them  as  if  they  were  there  before 
the  sale.  *  *  But  to  tax  the  sale  of  such  goods,  or  the  offer  to  sell 
them,  before  they  are  brought  into  tlie  State,  is  a  very  different  thing, 
and  seems  to  us  clearly  a  taa  on  interstate  commerce  itself 

"It  is  strongly  urged,  as  if  it  were  a  material  point  in  the  case,  that 
no  discrimination  is  made  between  domestic  and  foreign  drummers — 
those  of  Tennessee  and  those  of  other  States — that  all  are  taxed  alike. 
But  that  does  not  meet  the  law  at  all.  Interstate  commerce  cannot  be 
taxed  at  all,  even  though  the  same  amou/nt  of  tax  should  be  laid  on  domes- 
tic  commerce,  or  that  which  is  carried  on  solely  within  the  State, 

"The  negotiation  of  sales  of  goods  which  are  in  another  State  for 
the  purpose  of  introducing  them  into  the  State  in  which  the  negotiation  is 
made  is  interstate  commerce, 

"  A  New  Orleans  merchant  cannot  be  taxed  there  for  ordering  goods 
from  London  or  New  York,  because,  in  the  one  case  it  is  an  act  of 
foreign  and  in  the  other  of  interstate  commerce,  both  of  which  are 
subject  to  regulation  by  Congress  alone. 

"  If  the  selling  of  goods  by  sample,  and  the  employment  of  drum- 
mers for  that  purpose  injuriously  affects  ths  local  interests  of  the 
State,  Congress,  if  applied  to,  will  undoubtedly  make  such  i-easonable 
regulations  as  the  case  may  demand.  And  Congress  alone  can  do  it; 
for  it  is  obvious  that  such  regulations  should  be  based  on  a  uniform 
system,  applicable  to  the  whole  country,  and  not  left  to  the  varied. 
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discordant,  or  retaliatory  euactments  of  forty  different  States.  The 
confusion  into  wliicli  the  commerce  of  the  country  would  be  thrown  by 
being  subject  to  State  legislation  in  this  matter  would  be  but  a  repe- 
tition of  the  disorder  which  prevailed  under  the  articles  of  con- 
federation." 

These  copious  extracts  from  this  luminous  and  most  important 
decision  of  that  enlightened  tribunal  show  it  to  be  of  the  greatest 
consequence  to  commercial  relations  between  the  States.  It  is  upon 
this  theory ,  exclusively,  that  it  proceeds.  It  draws  a  line  of  demarca- 
tion bet.^  'H  n  the  persons  and  property  over  which  a  State  has  jurisdic- 
tion to  !  orcise  the  taxing  power  and  those  over  whom  she  has  none. 
If  th'-  )<  rson  sought  to  be  taxed,  or  of  whom  a  State  license  is 
reqiuit.i,  be  one  who  is  merely  passing  through  the  State,  or  one  com- 
ing into  it  for  the  temporary  purpose  of  selling  by  sample  goods  to  be 
imported  from  another  State;  or  if  the  goods,  the  sale  of  which  is 
thus  negotiated,  are  imported  into  the  Sta»te  from  another  State,  and 
not  yet  become  a  part  of  the  mass  of  property  therein,  neither  the 
person  or  property  have  become  subjected  to  the  taxing  power  of  the 
State;  and  any  State  law  imposing  such  a  license  tax  is  repugnant  to 
the  Federal  Constitution,  and  void. 

They  say  that  this  is  no  unjust  restriction  upon  the  taxing  power  of 
the  States,  but  merely  the  subjection  of  the  States  to  the  Constitution 
of  the  United  States  in  the  matter  of  interstate  comnKTcc.  It  meets 
the  objection  that  the  law  makes  no  unjust  discrimination  between 
domestic  and  foreign  drummers— and  that  is  perfectly  true,  in  this 
instance — bat  that  all  are  taxed  alike,  by  announcing  the  underlying 
principle  to  be  that  interstate  commerce  cannot  be  taxed  by  the  States 
at  all,  even  though  the  same  amount  of  tax  or  iLcense  should  be  laid 
on  each  class,  or  on  that  business  which  is  carried  on  exclusivel}* 
witMn  the  State.  It  is  the  negotiation  in  one  State,  by  sample,  of  sales 
of  goods  in  another  State  that  cannot  be  taxed.  The  State  license,  or 
tax,  is  treated  as  being  an  unconstitutional  restriction  upon  the  business 
or  calling  of  introducing  into  one  State  the  goods  and  wares  that  are 
manufactured  in  another.  The  power  of  the  State  to  tax  interstate 
commerce  was  considered  the  leading  and  prominent  feature  of  the 
law  of  Tennessee;  and  the  statute  of  this  State  under  consideration 
is  very  similar,  if  not  an  exact  parallel. 

On  all  questions  appertaining  to  the  construction  of  provisions  of  the 
United  States  Constitution  and  Laws  of  Congress  decisions  of  the 
Supreme  Court  are  paramount  to  our  own,  and  we  regard  it  our  duty 
to  follow  them.    Hence  under  the  interpretation  it  has  placed  on  the 
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Tennessee  statate,  and  the  constitutional  power  of  Congress  to  regu- 
late interstate  commerce,  we  feel  constrained  to  pronounce  that  part 
of  section  12,  of  act  101,  of  1886,  which  declares  that  ''all  traveling 
agents  offering  any  species  of  merchandise  in  this  State  for  s&le,  or 
selling  same  by  sample,  or  otherwise,  shall  pay  a  license  of  $50," 
repugnant  to  paragraph  three,  section  8,  article  1,  of  the  Constitution 
of  tiie  United  States  in  respect  to  the  plaintiffs;  and  that  the  license 
tax  demanded  of  them  is  illegal. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed^  and  it  is  furdier 
ordred,  adjudged  and  decreed  that  the  plaintiffs^  demand  be  sustained, 
their  injunction  reinstated,  and  perpetuated,  and  all  co^t  be  taxed 
against  the  defendant  and  appellee. 


No.  1180. 
H.  W.  McLeod  vs.  A.  C.  Simonton  et  al. 

Id  a  suit  for  the  liqnidatioD  of  a  partDersbip,  to  which  the  suing  partner  engrafts  a  demand 
against  a  third  party,  for  the  ownership  of  certain  property,  as  an  alleged  asset  of  the 
partnership,  the  test  of  jurisdiction  is  the  value  of  the  property  in  dispute. 

In  such  a  case  there  is  no  demand  for  any  portion  of  a  fund  to  be  distributed. 

The  Snpreme  Conrt  can  allow  no  damnges  in  an  appeal  not  within  its  jurisdiction.  The 
only  judgment  it  can  render  is  one  of  dismissal. 

\    PPEAL  from  the  Fifth  District  Court,  Parish  of  Ouachita. 
aI  JL     EicJuirdsan,  J. 


C.  J.  d  J,  8,  Boatner  for  Plaintiff  and  Appellent. 

JBf.  M,  Graham  and  Thos,  A,  Garrett  for  Defendants  and  Appe  '    %«. 

The  opinion  of  the  Court  was  delivered  by 

Pocii^,  J.  The  original  purpose  of  this  suit  was  to  liquiilrnA  and 
settle  the  commercial  partnership  of  ''  Simonton,  Kidd  &  McLeod," 
heretofore  engaged  in  the  construction  and  repair  of  levees. 

As  an  incident  of  the  main  demand,  plaintiff  claimed  for  the  firm 
the  ownership  of  a  judgment  obtained  by  A.  C.  Simonton,  personally, 
against  L.  D.  McLain,  in  the  sum  of  nine  hundred  and  fifty  dollars 
and  interest,  and  rendered  by  this  court  in  the  case  entitled  Simonton 
vs.  McLain  et  al,  reported  in  the  37th  volume  of  our  annual,  p.  663. 

Pending  this  litigation,  in  which  the  question  of  the  true  ownership 
of  that  judgment  was  involved,  D.  P.  Ford,  of  the  Parish  of  Lincoln, 
who  held  a  judgment  against  A.  C.  Simonton,  rendered  by  the  district 
court  of  the  latter  parish,  issued  execution  thereon  and  levied  on  the 
judgment  standing  in  the  name  of  Simonton  against  McLain. 

That  seizure  was  enjoined  in  the  district  court  of  Ouachita  by  Mc- 
Leod, plaintiff  in  ihis  suit,  on  the  ground  mainly  that  the  judgment 
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being  the  property  of  the  firm  of  "  Simonton,  Kidd  &  McLeod,"  could 
not  be  applied  to  the  payment  of  Simonton^s  personal  debts,  and  for 
other  reasons  not  necessary  to  mention  herein.  This  appeal  is  prose- 
cuted from  a  judgment  sustaining  an  exception  by  D.  P.  Ford,  the  de- 
fendant in  injunction,  to  the  jurisdiction  ratiotie  materia  et  persoruB  of 
the  district  court. 

As  stated  by  appellant's  counsel,  the  only  question  which  this  appeal 
presents  to  us  is  that  of  the  disputed  jurisdiction  of  the  district  court. 
From  this  proposition  follows  another  equally  clear,  and  it  is  tliat  the 
only  issue  before  the  district  court,  as  between  McLeod  and  Ford,  was 
the  contested  right 'of  ownership  or  control  of  the  Simonton  ji  dgment 
against  McLain,  amounting,  as  stated,  to  the  sum  of  $950. 

Hence  we  conclude  that  appellee's  suggestion  that  we  have  no  juris- 
diction of  this  appeal  ratione  matericB  is  well  founded,  and  that  the 
same  must  be  dismissed. 

In  his  attempt  to  engraft  his  injunction  proceedings  against  Ford  to 
his  main  suit  for  a  liquidation  of  the  partnership  of  '^  Simonton, 
Kidd  &  McLeod,"  plaintiff  cannot  succeed  to  change  the  issue 
which  he  clearly  tendered  to  Ford.  This  is  not  a  matter  in  which 
our  jurisdiction  is  to  be  tested  by  the  amount  of  the  fund  to  be  distri- 
buted. As  far  as  the  record  shows,  there  is  yet  no  fund  under  control 
of  the  court,  or  in  the  hands  of  any  one  for  distribution.  That  branch 
of  the  action  which  seeks  to  assert  the  ownership  of  the  firm  to  the 
McLain  judgment  is  simply  an  effort  to  secure  an  asset  which  would 
constitute  tlie  first  element  of  a  fund  to  be  distributed.  And  even  that 
would  not  be  equal  to  the  lower  limit  of  our  jurisdiction.  La.  W.  B- 
R.  Co.  vs.  Hopkins  et  al,  33  Ann.  806. 

Tlie  issue  presented  in  McLeod's  demand  against  Ford  is  precisely 
that  which  would  be  involved  in  an  action  by  an  executor,  adminis- 
trator or  syndic  for  the  recovery  in  behalf  of  the  estate  which  he  re- 
presents, of  a  claim,  or  of  property,  of  the  value  of  $950. 

In  such  an  action  as  in  the  present  controversy,  the  amount  in  dispute 
is  the  true  test  of  our  jurisdiction,  and  under  that  test  the  present  ap- 
peal <:annot  be  sustained. 

We  note  appellee's  prayer  for  damages  as  in  case  of  a  frivolous  ap- 
peal. But  having  no  jurisdiction  of  the  appeal,  we  cannot  look  into 
its  merits,  even  with  the  view  of  determining  its  character.  Damages 
cannot  be  allowed  in  an  appeal  over  which  the  court  has  no  control  for 
want  of  jurisdiction.    Thomas  vs.  Guilbeau,  35  Ann.  927. 

It  is  therefore  ordered  that  the  present  appeal  be  dismissed  at  appel- 
lant's coats. 


ARGUED  AND  DETERMINED  IN  THE 
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Hon.  Bdwab©  Bebhudez,  Chief  Justice. 

Hon.  F]6lix  P.  Poch:6, 

Ho...  ROBERT  B.  TODD,  S'Assooiate  Justices. 

Hon.  Charles  E.  Fenneb, 
Hon.  Lynn  B.  Watkins, 


No.  1284. 
Benjamin  F.  Edwards  et  al  ts.  Police  Jury  of  Avotelles  et  als. 

Act  104,  of  1886,  relative  to  the  removal  of  the  parish  seat  in  Aroyelles  Pariah,  is  oonstita- 

tional  in  all  its  parts. 
It  embraces  bat  one  object,  and  that  object  is  expressed  in  its  title. 
It  was  within  the  power  of  the  Legislature  to  allow  the  removal,  on  conditions  provided  for 

in  snch  cases  by  the  Constitntlon.  vis:   The  adoption  of  the  law  by  the  electors  of  the 

parish  and  the  consent  of  the  property  taxpayers  voting  at  such  election  to  pay  an 

increase  of  taxation  beyond  the  coustltational  limit. 
It  was  needless  to  express  the  conditions  in  the  tiUe  of  the  law.    The  ennmeration  of  the 

one  withoat  the  other  was  a  saperflnity,  and  Is  not  destructive  of  the  law. 
Until  the  conditions  prescribed  by  the  Legislature  had  been  complied  with,  there  existed 

no  aathorlty  to  undertake  the  removal. 
It  is  shown  that  the  property  .taxpayers  were  not  consulted  and  did  not  vote  at  all  on  tba 

question  of  increase  of  taxation  beyond  the  constitutional  limits. 
The  announcement  by  the  Secretary  of  State  that  the  law  had  not  been  adopted  was  correct. 
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A    PPEAL  from  the  Twelfth  District  Court,  Parish  of  Avoyelles. 
l.\.     Blackmany  J. 

Cullom  <&  Son  for  Plaiutifis  aud  Appc41ee8. 

1 .  A  special  privilege,  or  power,  nmst  be  availed  of,  Stricti  Juris. 

2.  Tlio  mode,  ninnaer,  time  and  extent  of  enforcing  any  epecial  right,  privilege  or  anther- 
ity.  gtunted  exclusively  by  the  Consitation,  must  be  construed  in  accordance  ^^  itb  ir. 
and  is  mandatory. 

3.  Any  nprcial  tax  authorized  to  be  asseaspd  I'y  »ho  Gtnu^ral  Asaombly,  for  ^prial  pur- 
pcmis,  Kuch  n<4  nre  iiuutioiiiMl  in  articles  '20ii  jn  «1  209  of  the  C<ui»tit»ti' n  -^f  L'iiii'«iaria. 
must  be  JUed  ^definitely  by  the  General  .in.rnnbly,  2  Curt.  439,  s.nd  the  t:;if,  numnvr  and 
niudo  of  carrying  ^uch  an  act  into  execution  must  be  legardcd  and  im  <;  d  a.s  manda- 
tory.    12  \N  h<-at  419  ;  2  A.  K.  lUrtsh  75 ;  3  GilJ  14. 

4.  The  power  to  1«  vy  a  tax  i«  an  irn  idt iit  of -'o\  ert  ijrnty  and  cannot  l.o  '  'esrat^d  by  the 
J/t  jroui^crat'ne  to  another  Hubordiuate  auth'<rity.  such  as  the  police  jr.... .  4  Wheal  315; 
33  N.  Y.  ICl ;  &.  C.  Barb  550;  8  Hon.  73;  4Cal.  46. 

5.  Soven  ignty  is  necphsmily  a  unit,  thr  incidents  of  which  cannot  b  eserciaed  beyond 
ronstituti<inRl  ant^  ority.  and  then  only  Stricti  Jurit. 

6.  Tliat  whiili  thi^  (.'»n.Htilnti<ui  ri-quires  to  bo  dont*  for  the  protection  of  the  taxpayer  is 
mandatory,  and  cani»>»t  he  rejrarded  as  directory  merelj. 

7.  Tho  Act  No.  104,  of  itrW,  is  uiiconHlitutional,  because  it  authorizes  a  vote  of  the  property 
taxi»;i.\«'r8  to  b«'  tak.  n.  without  specifying  the  sum  to  be  niised,  or  fixing  the  limit  of  the 
tav.    P.iiiHii  V8.  (ird.lisol  .il  ,  A.  931-2. 

8.  //  it  he  held  to  be  constitutional,  the  election  of  Nov.  2,  IPi^H,  wns  illegal  and  void,  because 
th<- rutire  act  wns  liot  .^ubmilt«-d  to  the  voters  of  Avoycllos,  whicb  .should  have  bees 
doup.  ami  bf  ca  i  ^  ol  a  v.  c.-.-js.iry  ooi  sequence  thi-  act  wa**  n  vcr  adopted  in  its  entirety  : 
and  becmme  thr;>r  perty  t.T\"  ' '  -f  Avoyelle.s  wore  never  permltto<l  to  vote  as  i*uch, 
on  the  qu«  -tion  of  a  sptci:  ...  wis  provided  for  in  the  act,  and  require<l  by  article 
209  of  the  ."^tate  Conntitn.:      \ 

9.  If  tlie  act  bo  couHtituii<-)>.*.  ili<.u  the  .''pioial  i:ix  authorized  by  it  was  but  a  necesMry 
iuridi  nt  of,  not  r.  r\\nn  d  t«i  b    covi  nd  li ,  the  title. 

10.  If  tlie  ta"  authorized  to  be  voti'd  upon  was  a  necessary  incident  of  tho  act,  then  the 
entirv  act  Iwt  never  been  adopted,— thi"  election  of  Nov.  9,  1>>6.  wa.s  noil  —  the  life 
of  tlie  act  has  expired,  and  no  election  can  hereafter  bo  held  under  it. 

11.  The  lOIl^(  lit  <•(  II  (■  ]iropi'Vty  taxpayers  to  the  special  tax  \\us  :<  (■<iiUiiion  piecedentto 
the  adoptif  n  of  the  Act  No.  104,  without  which  the  act  was  nnll,  whatever  was  the  vote 
on  the  question  of  its  adoption.    Or  if  this  be  not  so, 

12  It  follows:  That  a  m;<Jority  of  the  votes  having  been  cast  for  the  adoption  of  a  part 
only  of  the  act,  it  was  adopted  iu  its  entinty,  whether  the  property  tHxpa>era  ate  willing 
to  pay  a  .•«pecial  tax  or  n<>t.    The  reductio  ad  absurdum. 

13.  By  the  Art  No.  104,  of  IfrSO.  the  police  jury  of  Avoyelles  waa  "  anthorised  and  directed 
to  pass  ordiunnc(  s  ahd  miikt-  s'll  and  every  provision  for  carrying  ont  tho  provisiona"  of 
tho  act.  No  other  could  do  thi.*«.  Tl'e  polie*  jury  has  not  done  It,  either  in  whole  or  in 
part :  and  all  thnt  wn>  done  \v:ih  ill.  cv\  and  null. 

.4.  The  Genei.'.l  A»s>mbly  had  t'  e  light  to  mal.'  th"  adoption  of  the  act  depend  upon  speci- 
fied conditions  Tho  vot<  of  the  pn  poit\  taxpn\ .  r <  as  such, /irttt  t  tkxn,  on  the  qnestion 
of  cons  ut  to  pny  tho  n  c«.Hs;iry  npeeir.l  ta.  ,  wa.-  a  condition  p.\crdi-nt.  under  penalty  of 
the  annulliuiX  ehuisi*  of  tin*  net. 

15.  The  Gen«r;-.l  Aifrti'inbly  cani.Mt  debgnte  its  authority  to  legislate.  Cooley's  Con.Lims.. 
p.  116,  nor  can  it  mak-  r  ere  propo.^iti<MiH  to  the  people,  and  conatitnte  them  lawmakers 
by  the  ballot  It  alone  in  the  law-making  power,  and  specially  is  it  so  with  regard  to  all 
that  tends  to  fix  the  rate  of  a  special  tax. 
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T.  H.  Tharpe  for  Defeodants  and  Appellants. 

I .  Special  elections  authorized  by  Statute,  fixing  time  and  places,  may  be  validly  held' 
notwithstanding  the  refusal  or  failure  uf  the  police  jury  or  other  local  authority  to  order 
or  procUim  the  same,  as  required  by  the  Statute.  Cooley's  Con.  Lim.  757;  DlUou  Man. 
Corp.  §  197  (3d  ed.) ;  Act  No.  56  of  1877,  sec.  4. 

Omissions  and  iiTegularities  in  the  holding  of  an  election  and  retain  of  votes  will  not 
viti  >te  the  same,  unless  they  are  in  matters  of  essence,  and  such  as  effect  the  result,  and 
a  party  suing  to  avoid  an  election  upon  such  giounda  must  both  aver  and  prove  that 
they  changed  the  lesult.  Cooley's  Const.  Lim.  777,  778,  779 ;  12  Ann.  366 ;  15  Ann.  175 ; 
Ibid.  301 ;  9  Ann.  57J ,  27  Ann.  507  ;  39  Ann.  610 ;  Act  No.  58  of  1877,  sees.  18,  19,  35. 

'^.     The  duties  of  the  Secretaiy  of  State  relating  to  elections  are  purely  ministerial,  and  he 
is  without  jurisdiction  to  decide  their  legal  effect.    Cooler's  Const.  Lim.  782,  783,  784; 
Act  No.  58  of  1377,  sec.  39 ;  32  Ann.  579. 
.    Courts  will  not  declare  a  Statute  unconstitutional  where  the  recoid  presents  other  clear 
grounds  of  Judgment.    Cooley's  Const.  Lim.  196. 

5.  A  proviso  repugnant  to  the  body  or  purview  of  a  Statute  will  be  rejected  and  the  Statute 
preserved,    Kent's  Com.  462,  463, ;  Dwarris  on  Stat.  118. 

C.  A  part  of  a  Statute  lelatiug  to  an  oblect  not  expressed  in  the  title  is  Vi  id  ar:d  will  be  re* 
iected  ;  if  the  remainder  of  the  Statute  is  <>ODr  >lete,  sensible,  capable  of  being  execuU^d 
and  effecting  the  purpose  declaied  in  tho  title,  without  the  aid  of  that  which  has  been 
rejected,  it  will  be  sustained.  Cooley's  Const.  Lim.  211,  212,  213;  13  Ann.  306;  32  Ann. 
726  ;  33  Ann.  783 ;  ibid  254 ;  35  Ann.  1141 ;  35  Ann.  960. 

. .  The  title  of  a  Statute  is  the  conclusive  index  of  the  legislative  intent  as  to  what  shall 
have  effect.    Cooley's  Const.  Lim.  179,  170. 

8 .  In  order  th  at  the  unconstitutionality  ot  a  part  of  a  Statute  shall  have  the  effect  of  nullify- 

ing the  whole,  the  two  parts  must  be  so  mutually  and  necessaiily  dependent  upon  and 
connected  with  each  other  in  essence  and  meaning  that  the  constitutional  portion  is  ut- 
terly incapable  of  effecting  the  apparent  legislative  intent  without  the  aid  of  that 
which  is  unconstitutional.    Cooley's  Const.  Lim.  211,  212,  213 ;  32  Ann.  726. 

9.  An  unconstitutional  condition  is  powerless  to  avoid  an  otherwise  valid  law,  unless  it  be 
a  condition  of  necessity ;  if  it  be  merely  matter  of  option  or  permission,  it  will  not  have 
that  effect.  It  dies  not  warrant  the  belief  that  the  Legislature  would  not  have  passed 
the  Statute  without  such  condition.    TJ.  S.  Sup.  Ct.  Rep.  (April,  1887),  p.  588. 

10.  When  it  ts  possible  so  to  do,  it  is  the  office  and  duty  of  counts  so  to  construe  legislative 
enactraenig  as  to  give  them  effect.  Cooley's  Const.  Lim.  220 ;  19  111.  376,  384;  4  N.  H.  16, 
18 ;  17  N.  Y.  241 ;  16  Gray,  417. 

11 .  The  Legislature  is  powerless  to  add  to  the  const! tutienal  qualifications  of  electors,  or 
to  lake  away  or  limit  power  directl3*  conlciTed  by  the  Constitution. 

12.  The  enabling  act  of  an  article  of  the  Constitution  can  contain  no  provision  antagonistic 
to  the  title  or  spirit  of  the  article  which  the  Legislature  proposes  thereby  to  render 
effective,  and  if  such  antagonistic  provision  be  found,  it  will  be  rejected  by  the  courts, 
aud  so  much  ol  the  Statute  will  be  sustained  as  gives  effect  to  the  constitutional  article. 
35  Ann.  960. 


The  opinion  of  the  Court  was  delivered  by 

Befmudez,  C.  J.  Th*^  object  of  this  suit  is  lo  prevent  the  removal 
of  tlie  parish  seat  ut  i .  e  Parish  of  Avoyelles  from  Alaiksville  to  an- 
other point  in  the  pniioh. 

The  giouLds  upon  which  the  suit  rests  aie  :  That  the  Act  of  188(i, 
No.  104.  leh'.tive  to  such  icniuval,  is  uiicoiisritutional,  and  if  not  such, 
that  the  requirements  of  said  act  have  not  been  complied  with. 
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The  defense  is  that  the  act  is  constitutional  to  a  certain  extent, 
and  unconstitutional  as  regards  part  of  a  section,  and  that  the 
constitutional  exigencies  having  been  observed,  the  removal  can  be 
legally  effected. 

The  district  judge  considered  the  act  as  unconstitutional  in  ail  ita 
parts,  and  made  peremptory  the  injunction  issued  in  limine  to  prevent 
the  removal. 

From  this  judgment  the  defendants  appeal. 

In  relation  to  the  grounds  upon  which  plaintiffs  rely  to  assail  the 
constitutionality  of  the  act,  it  may  be  sufficient  to  say  that  the  power 
of  the  General  Assembly  cannot  be  doubted  to  authorize,  by  appropri- 
ate legislation,  the  removal  of  the  parish  seat ;  bat  that  this  power 
can  be  exercised  only  when  the  qualified  electors,  or  a  majority  of 
them,  consent  to  it,  and,  if  the  constitutional  limit  of  taxation  is  to  be 
increased  thereby,  where  the  property  taxpayers  of  a  parish,  entitled 
to  a  vote,  or  a  majority  of  same,  voting  at  such  elex^tion,  shall  have 
voted  for  such  increase. 

Indeed,  the  power  to  remove  a  parish  seat  is  not  only  not  denied  the 
Legislature  by  any  constitutional  limitation  or  prohibition,  but  is  ex- 
pressly conferred  by  article  250,  which  is  to  the  effect  that  any  law 
passed,  contemplating  such  purpose,  shall  not  go  into  effect  until  afcer 
submission  to  and  approval  by  the  qualified  electors  of  the  parish. 
This  is  so  truly  so  that  it  is  left  entirely  discretionary  with  the  Legis- 
lature to  initiate  the  question,  or  refrain  altogether  from  agitating  it. 

The  electors  of  the  parish  have  no  constitutional  right  to  operate 
the  removal.  All  they  can  claim  is  a  law  authorizing  the  removal, 
subject  to  their  approval ;  but  this  right  is  subordinate  to  the  will  of 
the  Legislature  to  move  or  not  in  the  premises. 

The  real  ground  of  complaint  urged  by  the  plaintiffs  is  simply  that 
the  conditions  imposed  by  the  act  of  the  removal  have  not  been  com- 
plied with,  namely :  That  the  police  jury  did  not  act  as  the  Statute 
had  commanded,  and  that  the  sense  of  both  the  electors  and  the 
property  taxpayers,  touching  the  removal  abd  the  increase  of  taxation, 
have  not  been  ascertained. 

The  contention  of  the  defendants  is  that  the  act  is  constitutional  so 
far  as  it  refers  to  the  action  of  the  police  jury  and  provides  for  an 
election  by  the  electors  ',  but  that  it  is  unconstitutional  in  that  portion 
of  it  which  requires  as  a  sine  qiui  non  condition  that  the  property  tax- 
payers shall  be  likewise,  and  at  the  same  time,  called  upon  to  vote. 

In  support  of  this  position,  it  is  urged :  That  the  act  could  not 
legitimately  embody  the  obnoxious  provision  and  that  the  title  could 
not  and  did  not  embrace  it. 
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It  is  further  contended  that,  althongh  true  it  be  that  the  General  Ab- 
sembly  required  that  the  police  jury  should  make  all  necessary  pro- 
visions to  hold  the  election,  yet  the  omission  on  their  part,  as  a  body, 
to  observe  those  directions,  did  not  invalidate  the  election  held  to  take 
the  vote  of  the  electors,  for  the  reason  that  the  electors  could  them- 
selves —  the  essential  provisions  having  been  made  in  the  Statute  — 
have  held  the  election  validly,  independent  of  any  action  of  the  police 
jury. 

It  would  be  premature  to  consider,  at  this  stage,  the  questions  of  fact 
raised  by  the  plaintiffs  respecting  the  non-observance  of  the  condi- 
tions imposed  by  the  Legislature,  in  as  much  as  the  validity  or  inval- 
idity of  the  Statute  must,  at  the  threshold,  be  determined,  for  it  is  only 
on  the  assumption  of  its  constitutionality  in  its  entirety  that  the  in- 
quiry can  arise,  whether  its  behests  have  been  observed. 

The  defendants  admit  and  insist  that  the  act  is  constitutional,  as 
concerns  all  its  provisions,  save  the  portion  of  the  fourth  section,  di- 
recting the  taking  of  the  sense  of  the  property  taxpayers,  at  the  same 
election,  and  providing  that,  in  the  event  of  there  being  a  majority  of 
votes  against  the  special  tax,  the  act  is  to  be  of  no  effect,  whatever 
may  be  the  vote  cast  on  the  vote  of  removal. 

We  will  therefore  now  proceed  to  consider  the  question  of  unconsti- 
tutionality raised  by  the  defendants,  viz :  Whether  the  last  promo  of 
section  4  could  legitimately  have  been  inserted  in  the  act,  and  is  or  not 
covered  by  the  title  of  the  act. 

The  Constitution  assuredly  provides  that  "  every  law  enacted  by  the 
General  Assembly  shall  embrace  but  one  object,  and  that  shall  be  ex- 
pressed in  the  title." 

Hence,  it  is  argued  by  the  defendants  that,  as  the  act  contains  two 
distinct  and  discordant  objects,  only  one  of  which  is  indexed  in  its 
title,  it  follows  that  the  other  object,  which  could  not  be  incorporated 
in  the  act  and  was  not  expressed  in  the  title,  must  be  deemed  uncon- 
stitutional, and  therefore  not  included  in  the  law,  which,  without  it 
can  well  stand  and  be  executed  as  a  piece  of  legislation. 

The  premises  granted  — positis  ponendis  —  the  conclusion  would  be 
irresistible;  but  the  premises  are  a  fallacy,  resulting  from  a  confusion 
of  ideas  on  the  subject. 

It  is  elementary  that,  although  no  act  can  have  more  than  one  object 
in  view,  which  must  be  announced  in  its  title,  still  it  is  needless  that 
the  title  should  enunciate  the  various  ways  and  means  to  which  the 
law- giver  may  resort  to  accomplish  the  purpose  in  view,  for  it  has  been 
well  observed,  from  a  practical  consideration,  that  otherwise  the  title 
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would  be  as  leugtliy  as  tlio  body  of  tLe  act,  whicli  by  all  means  slioald 
be,  as  much  as  practicable,  avoided,  as  titl«  s  ought  to  be  brief  and 
generic. 

It  is  error  to  suppose  that  the  pr aviso  of  the  fourth  section  could  not 
form  part  of  the  act,  for  not  only  is  it  germane  and  congruous,  but  also 
an  eminently  proper  and  wise  appendage. 

It  is  not,  in  itself,  susceptible  of  forming  the  isolated  purpose  of  in- 
dependent legislation,  disconnected  from  all  reference  to  the  other 
poitions  of  the  act,  without  which  it  would  be  unintelligible. 

The  adoption  of  the  act  by  the  Legislature,  and  its  approval,  on 
submission,  by  the  electors,  without  a  vote,  ordered  expressly  or  im- 
pliedly, by  a  majority  of  the  property  taxpayers  in  case  of  au  increase 
of  taxation,  might  have  proved  brutum  fulmen,  for  how  could  the  par- 
ish seat  be  removed,  and  another  provided  for,  where  the  limit  of  tax- 
ation has  been  reached,  unless  provision  w-^re  made  for  the  removal 
and  relocation  of  the  same  t 

In  the  petition  it  is  alleged,  and  the  record  shows,  and  it  is  not  de- 
nied, that  an  increase  of  taxation  would  be  unavoidable. 

It  is  apparent  that  the  legislative  intent,  the  sole  object  which  the 
General  Assembly  had  in  contemplation,  was  the  removal  of  the  parish 
seat  from  Marksville  to  another  point  in  the  parish,  and,  as  a  precau- 
tionary measure,  the  ways  and  means  required  to  accomplish  such  re- 
moval were  provided  for. 

The  General  Assembly  w^as  well  aware  of  the  provisions  contained 
in  articles  250  and  209  of  the  Constitution,  which  provide:  the 
former,  that  laws  removing  parish  seats  shall,  before  taking  effect,  be 
submitted  to  the  electors  of  the  parish  to  be  affected  thereby,  at  a  spe- 
cial election  held  for  that  purpose,  and  be  adopted  by  a  majority  of 
votes  cast  at  such  election  ;  the  latter j  that  for  the  purpose  of  erecting 
and  constructing  public  buildings,  the  rates  of  taxation  limited  by  the 
article  may  be  increased,  when  the  rate  of  such  increase,  and  thw  pur- 
l)ose  for  which  it  is  intended  shall  have  been  submitted  to  a  vote  of 
the  property  taxpayers  of  the  parish,  entitled  to  vote,  under  the  election 
laws  of  the  State,  and  a  niHJority  of  same,  voting  at  such  election,  shall 
have  voted  therefor. 

The  Legislature  may  well  be  presumed  to  have  had  knowledge  of 
the  financial  condition  of  the  parish  in  question,  or  at  least  to  have 
foreseen  the  contingency  of  an  increase  of  taxation,  beyond  the  con- 
stitutional limit,  to  accomplish  tlie  removal,  including  the  price  of  the 
acquisition  of  the  necessary  spot,  and  the  coi^t  of  construction  and  fit- 
ting up  of  the  building. 
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It  was  therefore  legitimate  and  prudent  for  the  General  Assembly, 
when  legislating  on  the  removal,. to  embody  in  the  act  the  conditions 
upon  which  it  wonld  be  eflfected,  namely  :  the  consent  of  a  majority  of 
both  the  electors  generally  and  property  taxpayers  voting  on  the 
occasion. 

The  conclusion  seems  irrestible :  That  the  act  had  but  one  object — 
the  removal  —  which  was  expressed  in  its  title ;  tliat  the  conditions 
attached  to  the  removal  are  not  discordant;  but  on  the  contrary,  har- 
monions;  that  it  was  useless  to  insert  them  explicitly  in  the  title ;  that 
mention  of  the  one  therein,  without  the  other,  was  a  superfluity,  and 
that  the  on:is8ion  to  mention  that  other  is  not  destructive  of  the  act. 


The  contention  may  also  be  considered  from  another  determining 
standpoint. 

The  legislative  power  and  authority  to  abstain  from  removing  the 
parish  seat  are  absolute  and  unlimited. 

The  first  essential  prerequisite  to  the  removal  is  the  expression  of 
the  legislative  will  to  that  effect,  in  the  shape  of  a  law  for  the  pur- 
pose. It  is  perfectly  clear  that  it  cannot  be  removed,  except  in  execu- 
tion of  such  a  law. 

In  this  case  the  Legislature  has  clearly  refused  to  give  its  consent  to 
such  removal,  except  in  compliance  with  the  condition  expressed  in 
the  proviso. 

The  statement  made  by  the  counsel  for  the  rembvalists  establishes 
this  beyond  a  doubt,  for  he  tells  us  that  the  bill,  as  originally  passed 
by  the  House,  contained  no  such  proviso  ;  that  the  Senate  refused  to 
pass  it  without  &\\ch  proviso j  and  amended  the  bill  by  inserting  it,  and 
that,  as  amended  only,  it  received  the  concurrent  vote  of  the  two 
Houses  and  the  signature  of  the  Governor. 

How  can  it  be  said  that  the  Legislature  has  authorized  the  lemoval, 
except  on  compliance  with  the  explicit  requirements  of  the  proviso  t 
not  being  complied  with,  the  legislative  authority  does  not  exist,  and 
matters  stand  as  if  the  law  had  never  been  passed. 

It  is  of  no  consequence,  possibly,  whether  the  proviso  is  constitu- 
tional or  not. 

If  constitutional,  of  course  it  must  be  complied  with. 

If  unconstitutional,  then  it  is  clear  that  the  whole  law  must  fall,  be- 
cause obviously  the  Legislature  would  not  have  passed  the  law  at  all, 
%vithout  the  proviso,  as  it  actually  refused  to  pass  it  until  the  proviso 
had  been  inserted. 
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The  legislative  assent  does  not  exist  except  t)n  condition  of  compli- 
ance with  the  proviso.  The  proviso  has  not  been  complied  with.  The 
parish  seat  cannot  be  removed  without  tlie  consent  of  the  Legislature. 
JElrgOf  it  is  not  removed. 

Coming  now  to  the  questions  of  fact  averred  in  the  petition,  it  is 
enough  to  say  that  it  is  needless  to  determine  whether  the  police  jury 
had  to  comply  with  section  2  of  the  act,  which  contemplated  setting 
them  in  motion,  for  had  the  police  jury  complied  with  its  provisions, 
our  conclusions  would  remain  unafiPected. 

It  is  evident  that  the  sense  of  the  property  taxpayers  voting  at  the 
election  was  not  sought  and  ascertained. 

Their  abstention  from  voting  at  all  cannot  be  construed  into  a  vote 
in  favor  J  but  ought  rather  to  be  regarded  as  a  vote  against  the  increase 
of  taxation,  as  the  Constitution  requires,  to  justify  such  increase,  that 
''  a  majority  of  same,  voting  at  such  election,  sJmU  have  voted  therefor?'* 
Art.  209. 

The  Secretary  of  State  was  therefore  correct  when  promulgating  the 
result  of  the  election  he  announced  that  the  act  had  not  been  adopted. 

Judgment  affirmed. 

Poche,  J.,  absent. 


No.  1286. 
The  State  op  Louisiana  vs.  Thomas  J.  Newhouse. 

The  true  test  of  the  admUsibility  in  evidenoe  of  a  dying  declaration  is  the  belief  in  the  mind 
of  the  party  making  it  that  he  would  soon  die. 

It  is  not  necessary  to  prove  expressions  implying  apprehension  of  immediate  danger  if  it  be 
clear  that  the  party  does  not  expect  to  survive  the  injnry,  which  may  be  collected  fmm 
the  general  circumstances  of  his  condition,  as  when  a  party  suffering  from  a  mortal 
wound  expresses  his  desire  to  make  his  dying  declaration,  stating  that  he  felt  that  he 
was  going  to  die.  and  that  his  time  was  very  short,  and  dies  a  few  hours  after  making 
the  declaration. 

APPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Or- 
leans.    Baker,  J. 

Jlf.  «7.  Cunningham,  Attorney  General,  and  J..  D,  Henriquez,  Assistant 
District  Attorney,  for  the  State,  Appellee : 

1.  A  dying  declaration  made  under  a  sense  of  impending  dissolution  is  admissible  in  evi- 
dence.  30  Ann.  362;  31  Ann.  95;  32  Ann.  1086  ;  36  Ann.  930,  State  vs.  Moliss;  38  Ann. 
660.  State  vs.  Keenan;  1  6lf.  oec.  158;  Wharton,  Cr.  Ev.  §  381. 

2.  There  is  no  law  making  it  necessary  for  the  dying  man  to  say  that  he  will  immediately 
die,  as  a  condition  precedent  to  the  validity  of  his  declarations  as  evidence ;  it  is 
sufficient  if  such  belief  is  established  by  his  actions  and  the  surrounding  circumstances . 
1  Greenleaf,  sec.  158;  Wharton,  Gr.  Ev.,  ^  282,  284;  State  vs.  Keenan.  38  Ann.  668. 
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3.  The  admJsoibility  of  the  dying  declaraiioD.  as  evidence,  is  for  the  jadge.  When  the 
circomstances  under  which  the  declarations  were  made  are  shown  to  the  trial  judge,  it 
is  his  proTlnce  to  determine  whether  they  are  admissible.  1  Glf.,  §  160;  Wharton.  Cr. 
St.,  397;  Poscoe  Cr.  Er.,  Si:rth  Ed.,  p.  34. 

4.  The  Supreme  Court  cannot  review  questtons  of  fact ;  a  question  of  law  necessarily  ba.^ed 
upon  certain  facts  will  not  be  leviewed  unless  the  eviden;e  is  pioperly  presented. 
State  vs.  £wen.  32  Ann.,  782;  State  vs.  Nelson,  32  Ann.,  842;  State  vs.  Miller,  36  Ann  , 
158:  State  vs.  Backarow,  38  Ann.,  317. 

James  (7.  Walker  for  DefendaDt  and  Appellant. 

It  is  the  impression  of  almost  immediate  dissolution  and  not  the  rapid  succession  of  death  in 
point  of  fact  that  reuders  the  testimony  admissible.  Therefore,  where  it  appears  that 
the  deceased,  at  the  time  of  the  declaration,  had  any  expectation  or  hope  of  recovery, 
however  slight  it  may  have  been,  and  though  death  actually  ensued  in  an  hour  after- 
wards, the  declaration  is  inadmissible.    1  Green  leaf,  Ev.  158. 

On  the  other  hand,  a  belief  that  he  will  not  recover,  is  not  in  itself  sufficient,  unless  th  re 
be  also  the  prospect  of  "  almost  immediate  dissolution."    1  Greenleaf,  Ev.  158. 

Says  Lord  Chief  Baron  Eyre,  Ibid,  156,  *'  they  are  declarations  made  in  extremity,  when  the 
party  is  at  the  point  of  death,  and  when  every  hope  of  this  world  is  gone. " 

They  are  relevant  only  when  the  declarant  is  shown  to  the  satisfaction  of  the  Judge  to  have 
been  in  actual  danger  of  death,  and  to  have  given  up  all  hope  of  recovery  at  the  lime 
when  his  declaration  was  made.    Stephen's  Dig.  of  Ev.,  art  96. 

*'  A  wishes  to  prove  a  dying  declaration  by  B.  Then  A  must  prove  B's  death,  and  the  fact 
that  he  had  given  up  aU  hope  of  life  when  he  made  the  statement"  Stephen's  Dig  of 
Ev.,  119. 

"  It  must  be  first  proved  that  the  deceased  was  conscious  of  his  impending  dissolution,  aud 
had  given  up  all  hope  of  recovery."    Crarde  on  Ev.,  43. 

"  Are  admissible  only  when  it  appears  that  they  were  made  under  a  sense  of  immediate  and 
impending  death."    State  vs.  Spence ;  30  Ann. ,  362. 

"To  render  them  admissible,  the  dying  declarations  must  have  been  made  while  the 
deceased  was  under  the  settled  conviction  that  he  was  about  to  die."  Circuit  Ct.  D.  C, 
1834,  V,  S.  vs.  Woods,  4  Cranch.,  C.  Ct.,  484;  TJ.  S.  vs.  Veitch  Id  ,  115.  vol.  1. 


The  opinion  of  the  court  was  delivered  by 

PoCHifi,  J.  The  complaint  of  the  defendant,  who  has  been  convicted 
of  manslaughter  under  a  charge  of  murder,  is  that  the  trial  judge 
erroneously  admitted  in  evidence  a  statement  of  the  deceased  as  his 
dying  declaration.  His  contention  is  that  the  evidence  introduced  by 
the  State  as  the  test  of  the  character  of  the  declaration,  was  not  sufBcien  t 
to  prove  that  the  deceased  was  under  the  consciousness  of  an  approach- 
ing death  when  he  made  it. 

The  record  shows  that  the  statement  was  made  under  the  following 
circumstances:  The  deceased  was  in  the  Charity  Hospital  in  New 
Orleans,  under  treatment  for  the  wounds  from  which  he  subsequently 
died,  when,  at  his  request,  a  magistrate  took  down  in  writing  the 
statement  in  question  as  his  dying  declaration,  so  designated  by  him- 
self. Before  making  his  declaration,  the  deceased  said  in  connection 
therewith  that  **  his  time  was  very  short,"  and  at  the  conclusion  thereof 
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he  made  the  statement  that  he  felt  he  w«'is  goiug  to  die,  and  he  died 
but  a  few  honrs  later. 

The  mere  recital  of  the  foregoiug  facts  and  incidents  is  sufficient  to 
bring  the  case  within  the  scope  of  the  familiar  rule  of  law  which  regu- 
lates the  admission  of  that  kind  of  evidence,  and  to  fully  justify  the 
ruling  of  the  District  Judge  in  the  premises.  No  authority  can  be 
successfully  invoked  to  support  the  contention  of  counsel  for  the 
defendant  that  the  only  test  of  the  admissibility^  of  sach  declarations 
is  evidence  that  the  party  making  the  same  had  stated  in  terms  that 
he  felt  nu  immediately  impending  dissolution,  or  otlier  impressions  to 
that  effect. 

The  true  test  is  evidence  showing  to  the  satisfaction  of  the  legal 
mind  that  the  party  making  the  declaration  believed  at  the  time  that 
he  was  soon  to  die.  The  existence  of  such  a  consciousness  in  the 
mind  of  the  declarant  may  be  shown  as  effectively  by  his  acts  and  the 
circumstances  which  surround  him  as  by  expressions  or  impressions 
which  he  may  utter. 

The  rule  has  been  variously  formulated,  but  its  uniformity  is  clearly 
traced  in  a  strong  array  of  concurrent  judicial  authorities. 

In  the  case  of  Morlisse,  36  Ann.  921,  this  court  said:  <*The  test  of 
the  admissibility  of  a  dying  declaration  is  in  the  belief  of  the  deceased 
that  death  is  fast  approaching  (State  vs.  Trivas,  32  Ann.  1088),  and 
that  his  mind  and  his  heart  are  under  the  influence  of  that  belief  at 
the  time  that  he  makes  the  declaration." 

In  State  vs.  Keenan,  38  Ann.  662,  this  Court  held  **  Dying  declara- 
tions are  those  made  under  a  consciousness  of  impending  death,  which, 
however,  the  declarant  need  not  express  in  direct  terms.  His  bodily 
condition  and  appearance,  his  conduct  and  language,  as  well  as  state- 
ments made  to  him  by  his  attendants,  may  be  considered  and  his  con  • 
sciousness  therein  it  ferred." 

A  similar  rule  has  been  culled  by  Wharton  from  numerous  adjudica- 
tions of  English  and  American  courts ;  he  says  :  "  But  it  is  not  neces- 
sary to  prove  expressions  implying  apprehensions  of  immediate  danger, 
if  it  be  clear  that  the  party  does  not  expect  to  survive  the  injury, 
which  may  be  collected  from  the  genor.il  circumstances  of  his  condition, 
as  when  the  party  was  a  member  of  the  Roman  Catholic  Church,  and 
had  confessed,  been  absolved,  and  received  extreme  unction  before 
making  the  declaration."    Wharton's  Criminal  Evidence,  sec.  282. 

A  construction  of  the  rule  which  would  t«nd  to  require  as  a  test  of 
the  admissibility  of  a  dying  declaration  that  it  should  have  been  made 
while  the  party  was  in  the  very  agony  of  death  would  effectively 
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defeat  the  very  object  of  the  law  in  sanctioning  the  introduction  of 
that  kind  of  evidence. 

The  circamstances  exhibited  by  the  record  of  this  case  show  to  onr 
satisfaction  that  when  the  deceased  made  his  declaration  he  believed 
that  he  would  soon  die  and  never  recover  from  the  injury  which  he 
had  received  in  the  conflict  which  he  therein  depicted,  and  hence  we 
conclude  that  his  statement  was  in  truth  and  in  fact  a  dying  declara- 
tion, legally  admissible  in  evidence  as  such,  and  that  therefore  the  trial 
judge  committed  no  error  in  the  premises. 

Judgment  affirmed. 


No,  1291.  tf  »y 

State  National  Bank  vs.  Addis  L.  Cason. 

If  it  were  known  to  the  transferee  of  a  negotiable  promissory  note,  acquired  for  Tmlae  and 
before  matarity,  on  taking  it  that  the  oonsideration  was  fature  and  oontCngent,  and  that 
there  might  be  ofisets  against  it,  this  Would  not  make  him  liable  for  the  equities  between 
the  original  parties. 

It  cannot  affect  the  negotiability  of  a  note  that  its  consideration  is  to  be  thereafter  realised, 
or  that  from  some  oontingenoy  it  may  never  be  esjoyed. 

A   PPEAL  from  the  Twelfth  District  Court,  Parish  of  Avoyelles. 
Zjl     Overtim,  J. 


Farrar  dt  Montgomery  and  Wm.  Hall  for  Plaintiff  and  Appellee : 

A  bank  taking  a  note  before  maturity  as  collateral  security  for  money  loaned,  becomes  the 
holder  in  good  faith  for  a  valuable  consideration.  21  Ann.  555.  One  holding  a  note  as 
ooUtaeral  security  is  practloally  owner  of  it  to  the  extent  of  his  debt.    37  Ann.,  561. 

The  pledgee  of  a  promissory  note  payable  to  the  drawer's  own  order  and  by  him  endorsed, 
may  sue  and  recover  on  the  note.    21  Ann.  555. 

The  law,  from  considerations  of  public  policy,  and  in  order  to  favor  the  free  circulation  of 
bills  of  ezchMige  and  other  negotiable  paper,  looks  with  favor  upon  the  holder  of  a  bill 
who  has  given  value  for  it,  and  requires  ver>',  cogent  evidence  to  convict  him  of  mala 
fidei.    7  Ann.  107. 

It  cannot  affect  the  negotiability  of  a  note  that  its  consideration  is  to  be  realized  in  future, 
or  that  from  some  contingency  it  may  never  be  realized,  and  if  the  oonsideration  of  the 
note  had  not  fkiled  at  the  time  of  its  transfer,  the  maker  cannot  set  upas  a  defence  that 
the  holder  knew  that  there  might  be  offsets  against  it.    14  Ann.  177. 

If  the  consideration  of  the  note  is  legal  in  its  nature,  tboogh  contingent  and  so  expressed 
on  its  face,  its  negotiability  would  not  thereby  be  affected,  and  the  holder  taking  it 
before  matarity  and  with  knowledge  of  the  contingency  of  the  consideration,  and  that 
there  might  be  in  the  future  some  offset  to  it,  would  not  be  liable  to  the  equities  between 
the  maker  and  payee;  for  if  such  a  defence  could  be  successfully  made  against  the 
holder,  it  would  destroy  materially  the  negotiability  of  notes.    14  Ann.,  177. 

It  cannot  affect  the  negotiability  of  a  note  that  its  consideration  is  to  be  hereafter  realized, 
or  that  from  some  contingency  it  may  never  be  enjoyed.    14  Ann.  177. 

Any  one  having  sufficient  confidence  in  another  to  give  his  written  obligation  for  something 
to  be  realized  and  enjoyed  hereafter  is  at  liberty  to  do  so,  and  the  maker  cannot  censure 
65 
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anj  future  holder  of  the  note  for  haying  purchased  it  and  for  seeking  to  bold  him  liable, 

for  it  waa  the  (aith  of  the  maker  in  the  payee  that  he  wonld  execute  his  promise. 

and  allow  no  obstacle  to  defeat  it,  that  created  the  note  and  eare  it  currency.     17 

Ann.  177, 
The  policy  of  the  law  is  favorable  to  the  holder  of  negotiable  commercial  paper  and  reqnixea 

very  cogent  evidence  to  convict  him  of  bad  faith.    20  Ann.  141. 
A  note  being  negotiable  and  having  been  acquired  before  maturity  by  the  plaintiff,  the 

equities  between  the  original  parties  cannot  be  noticed.    27  Ann.  561. 
When  one  of  the  parties  must  bear  a  loss,  he  who  has  made  it  possible  must  suffer.    27 

Ann.  S61. 

Thorpe  ds  Peterman  for  Defendant  and  Appellee: 

1.  The  nature  of  a  contract  depends  npon  the  obligation  it  imports ;  its  form  is  subordinate 
to  its  real  character.    3  Ann.  294. 

2.  When  the  holder  in  aware  of  the  conditions  npon  which  a  bill  or  note  was  given,  he  is 

not  entitled  to  invoke  the  law  of  negotiable  instruments.    1  Ann.  148 ;  10  R.  23:   I  R.  8; 
1211.486;  3K.  159. 

3.  To  preclude  the  legal  or  equitable  defences  of  the  maker,  the  note  must  be  tranaferrea 
in  good  faith,  in  the  ordinary  course  of  business,  before  maturity  and  tcithout  an^eir- 
eumstaneet  to  induce  a  reoMmable  bdief  of  the  exUtence  of  such  equUxes.    17  L.  192. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  plaintiff,  as  holder  and  endorser  of  a  promissory  note 
executed  by  the  defendant  for  $2,500,  sued  to  recover  the  amount 
thereof,  with  interest. 

The  defence  presented  by  the  answer  is  in  substance  that  the  note 
was  given  as  collateral  security  for  plantation  supplies  to  be  furnished 
the  defendant  for  the  year  1884  by  Gidiere,  Day  &  Co.,  the  payees  of 
the  note ;  that  shortly  after  the  execution  of  the  note,  and  when  only 
a  small  part  of  the  supplies  had  been  furnished,  Gidiere,  Day  &  Co. 
failed.  That  one  W.  A.  Pollack  succeeded  to  the  business  of  the  firm, 
and  he  in  turn  was  succeeded  by  one  C.  S.  Farrar,  by  whom  advances 
to  the  plantation  were  continued.  That  by  shipments  of  cotton  to  the 
latter  her  accounts  for  supplies,  which  the  note  was  given  to  cover, 
was  fully  paid.  That  the  consideration  of  the  note  was  known  to  the 
bank  at  the  time  it  became  the  holder  of  it. 

There  was  judgment  in  favor  of  the  plaintiff  for  the  amount  of  the 
note,  less  $271.11,  allowed  as  a  credit  thereon.  Defendant  has  ap- 
pealed, and  plaintiff  asks  an  amendment  of  the  judgment,  rejecting 
the  credit  allowed  by  the  lower  court. 

It  is  shown  that  the  note  was  transferred  to  the  bank  before  maturity 
and  for  value,  and  that  the  bank  was  informed  of  the  consideration  of 
the  note ;  and  the  single  question  is  presented  whether  such  knowledge 
on  the  part  of  the  bank  deprived  it  of  the  right  to  recover  on  the 
note. 
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The  conBideratioD  of  the  note  was  a  lawfal  and  valuable  considera- 
tion. At  the  time  the  plaintiff  became  the  holder  of  the  note  there 
had  been  no  failure  of  the  consideration ,  for  it  was  before  the  surren- 
der of  Gidiere,  Day  &  Co.,  and  when  the  contract  between  defendant 
and  Gidiere,  Day  &  Co.  was  being  executed,  and  part  of  the  supplies 
had  been  advanced. 

As  the  consideration  of  the  note  was  a  valid  one,  plaintiff  could  not 
have  been  affected  prejudicially  by  the  knowledge  of  it.  If  the  con- 
sideration be  lawful  the  knowledge  of  that  consideration  can  of  itself 
have  no  bearing  on  the  rights  of  the  transferee.  It  is  the  knowledge 
of  the  failure  of  the  consideration  or  of  secret  equities  between  the 
original  parties  thereto  that  would  prevent  recovery  thereon  as  be- 
tween said  parties. 

The  right  of  plaintiff  to  recover  on  the  note  is  the  more  apparent 
when  we  consirler  that  in  this  instance,  in  accordance  with  the  mode 
in  which  business  is  usually  conducted  between  commission  merchants 
and  planters,  this  note  we  must  infer  was  executed  for  the  purpose  of 
being  negotiated,  that  by  means  of  such  negotiation  and  discount  of 
the  note  a  sufficient  sum  might  be  realized  and  placed  to  the  credit  of 
the  defendant  to  enable  her  merchants  to  furnish  the  promised  sup- 
plies. 

Of  couree  there  is  no  need  to  cite  authorities  in  support  of  the  prop- 
osition that  the  bona  fide  holder  of  a  promissory  for  value  acquired 
before  maturity  is  not  effected  by  equities  between  the  original  parties. 
The  principle  is  t-lenientary,  but  as  peculiarly  applicable  to  the  instant 
case  and  touching  the  rule  where  the  consideration  relates  to  some 
thing  in  the  future  is  the  case  of  Sadler  vs.  White,  14  Ann.  177,  from 
which  we  quote : 

'*  Plaintiff  received  the  note  before  maturity  and  before  a  failure  of 
the  consideration.  Even  if  it  were  known  to  him  taking  it  that  the 
consideration  was  future  and  contingent,  and  that  there  might  be 
offsets  against  it,  this  would  not  make  him  liable  to  the  equities 
between  the  defendants  and  payee.'^ 

'rit  cannot  affect  the  negotiability  of  a  note  that  its  consideration 
is  to  be  hereafter  realized,  or  that  from  some  contingency  it  may  never 
be  enjoyed.  Any  one  having  sufficient  confidence  in  another  to  give 
his  written  obligation  for  something  to  be  given  or  enjoyed  hereafter 
is  at  liberty  to  do  so,  and  the  maker  cannot  censure  any  future  holder 
for  having  purchased  it,  and  for  seeking  to  enforce  it,  for  it  was  the 
faith  of  the  maker  in  the  payee  that  he  would  execute  his  promise  and 
allow  no  obstacles  to  defeat  it  that  created  the  note  and  gave  currency 
to  it." 
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However  sensitive  we  may  be  to  cases  of  individual  hardship — and 
that  of  the  defendant  is  particularly  one^  if  the  allegations  of  Ler 
answer  are  true — to  swerve  from  this  established  rule  touching  tbe 
consideration  of  promissory  notes,  would  bi)  greatly  to  impair  if  not 
wholly  destroy  their  negotiability,  for  in  nearly  all  cases  of  tbe  pur- 
chase of  a  note  tbe  buyer  knows  there  might  be  equities  between  the 
oiiginal  parties  to  the  same. 

We  find  no  ground  on  which  the  credit  on  the  note  was  allowed ; 
there  is  nothing  in  the  record  that  we  can  discover  that  justifies  it. 
The  amendment  asked  for  must  therefore  be  allowed,  rejecting  it. 

It  is  therefore  ordered,  a^udged,  and  decreed  that  the  judgment  of 
the  lower  court  be  amended  by  striking  therefrom  the  words  **  subject 
to  a  credit  of  two  hundred  and  seventy-one  dollars  and  eleven  cents, 
to  date  from  July  2,  1884."  And  as  thus  amended,  it  be  affirmed, 
defendant  to  pay  costs  in  both  courts. 


No.  1287. 
The  State  of  Louisiana  vs.  Victor  Moncla. 

An  order  made  by  the  Judge,  in  course  of  a  trial,  in  anticipation  of  the  exhanation  of  the 
regular  jury  panel,  directing  the  sheriff  to  summon  tales  jurors  and  hold  them  to  serre, 
if  necessary,  for  the  purpose  of  saving  time  and  avoiding  delay,  is  not  illegal,  and  will 
not  invalidate  a  jury  formed  from  such  talesmen  tendered  only  after  exhaustion  of  the 
regnlir  panel 

When  immediately  after  the  swearing  in  of  the  complete  jury,  and  before  any  further  pro- 
ceeding is  taken,  one  of  the  Jurors  is  incapacitated  by  illness  from  serving,  tbe  Judge 
may  excuse  him  and  fill  his  place  from  the  panel,  particularly  when  the  bill  of  excep- 
tion exhibits  no  denial  of  any  rights  accruing  to  accused  on  account  of  such  action. 

While  concom^nant  circumstances  tending  to  explain  a  flight  from  justice,  as  arising  fnm 
other  motives  than  consciousness  of  guilt,  are  admissible,  yet  proof  of  subsequent 
return  nfter  some  time,  and  submission  to  arrest  are  of  doubtful  admissibility,  and  at  all 
events  of  too  little  weight  to  justify  disturbance  of  judgment  because  excluded. 

APPEAL  from  the  Twelfth  District  Court,  Parish  of  Avoyelles. 
Overtony  J. 

John  N.  Ogden,  District  Attorney,  for  the  State,  Appellee. 

Cullom  d  Barbin,  Joffrion  &  Bordelon,  A,  F.  Coco  and  J.  ff.  Duoot4 
for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.    Defendant,  convicted  of  larceny,  and  sentenced  to  one 

year's  imprisonment  in  the  penitentiary,  assigns  the  following  errors: 

I.  While  the  empaneling  of  the  jury  was  in  progress,  and   before 
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the  regular  venire  had  been  exhausted,  the  judge,  at  the  request  of 
the  State's  attorney,  ordered  the  sheriff  to  summon  twenty-five  t<iles 
jurors,  to  be  ready  for  service  if  required.  To  this  order  the  defend- 
ant objected,  on  the  ground  that  '*  no  talesmen  could  be  ordered  under 
the  law,  before  the  regular  panel  was  exhausted." 

The  judge  assigns  the  following  reasons  for  his  action  :  ''  There  were 
in  attendance  upon  the  court  a  large  number  of  witnesses  from  every 
portion  of  the  parish,  summoned  by  the  defendant  to  testify  in  the 
matter  of  the  motion  of  the  State  for  a  change  of  venue,  which  mo- 
tion had  just  been  disposed  of.  This  case  had  already  undergone  two 
trials,  had  been  much  discussed,  and  great  difficulty  would  have  been 
experienced  in  getting  tales  jurors  from  the  neighborhood.  Feeling 
confident  tl/at  the  regular  panel  would  be  exhausted,  and  to  save  time 
and  delay,  I  ordered  the  sheriff  to  summon  twenty-five  tales  jurors,  to 
serve  as  necessity  might  require." 

The  complaint  of  accused  is  not  that  jurymen  de  talibtu  were  im- 
posed on  him  before  the  regular  panel  was  exhausted,  but  simply  that 
the  order  for  their  summoning  was  issued  before  the  panel  was  ex- 
hausted. 

Had  the  jury  been  completed  from  the  regular  panel,  the  order 
would  have  been  of  no  effect.  As  the  panel  was  exhausted,  the  order 
simply  served  to  secure  the  presence  of  by-standers,  from  whom  the 
jury  was  lawfully  completed. 

We  think  the  action  of  the  court  was  proper  under  the  circum- 
stances, and  fail  to  perceive  any  injury  or  abridgment  of  his  legal 
rights  resulting  to  defendant. 

2.  The  next  bill  of  exceptions  recites  that :  "  After  the  twelve  jurors 
had  been  selected  and  empaneled  to  try  the  above  cause,  one  of  said 
jurors,  viz:  Christophe  F.  Bordelon,  announced  that  he  was  sick.  The 
judge  ordered  the  discharge  of  the  juror  and  caused  the  sherift  to  call 
an  additional  juror  to  fill  his  place.  Defendant's  twelve  challenges 
having  been  exhausted,  defendant,  through  his  attorney,  objected  to 
the  discharge  of  the  juror,  and  also  to  the  order  to  fill  his  place,  for 
the  reason  that  the  proceeding  was  irregular  and  not  authorized  by 
law."  This  took  place  immediately  after  the  jury  had  been  completed, 
and  before  the  indictment  had  been  read  or  any  other  proceeding  had 
before  the  jury.  It  appears  further,  from  the  judge's  statement,  that 
the  juror  was  only  excused  after  being  first  swoiii  as  to  his  illness  and 
then  examined  by 'a  physician,  who^confirmed  his  statement. 

Defendant  relies  upon  the  following  passage  from  Mr.  Bishop's  work 
on  criminal  procedure :   "  Where,  during  the  trial,  a  juror  is  taken  too 
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sick  to  proceed y  this  is  a  visitation  of  God  which  shows  the  prisoner 
never  to  have  been  in  jeopardy,  and  he  cannot  claim  to  be  discharged, 
though  the  hearing  is  here  broken  ofiP.  Still  it  is  competent  for  the 
court  to  add  another  juryman  returned  in  the  panel ;  but  the  prisoner 
should  be  offered  his  challenges  over  again  as  to  the  eleven;  the 
eleven  should  be  sworn  de  novo,  and  the  trial  begin  again.  Bishop' 
Cr.  Proc,  J  809. 

We  have  not,  at  this  place,  access  to  the  English  authorities  re- 
ferred to  by  Mr.  Bishop,  but,  from  his  own  language,  it  appears  to 
refer  to  cases  where  the  sickness  intervenes  after  the  hearing  has 
begun,  and  that  in  using  the  words '^  during  the  trial '^  he  refers  to 
proceedings  before  the  jury  after  it  has  been  impaneled  and  sworn." 

This  appears  from  the  words:  "Though  the  hearing  is  here  broken 
off,"  and  from  the  concluding  phrase  that  the  jury  "  should  be  sworn 
de  novo  and  the  trial  begin  again,''^  showing  that  the  trial  referred  to  is 
something  occurring  after  tlie  swearing  of  the  jury. 

Tliis  accords  with  reason,  for  he  himself  states  ^in  the  same  section 
tliat  if,  while  the  jury  is  being  made  up,  but  before  the  list  is  com- 
pleted, a  particular  juror  is  excused  for  sickness,  the  case  stands  on  a 
different  ground,  and  one  more  juror  is  simply  elected  in  the  usual 
course.'' 

It  is  difficult  to  conceive  of  any  reason  why  a  different  rule  should 
prevail  if  a  sworn  juror  should  be  taken  sick  when  the  eleventh  juror 
is  sworn,  than  if  his  sickness  should  happen  immediately  afler  the 
twelfth  juror  had  been  sworn,  and  before  any  other  proceedings  had 
been  taken. 

We  should  be  loth  to  recognize  so  flimsy  a  distinction. 

But  under  either  rule,  in  this  case,  the  bill  discloses,  on  its  face,  no 
error.  The  objection  was  only  to  the  discharge  of  the  juror  and  to 
the  calling  of  another  to  fill  his  place.  The  right  of  the  judge  to  dis- 
charge the  sick  juror  and  to  fill  his  place  with  another  is  distinctly  re- 
cognized by  Mr.  Bishop  in  the  very  passage  quoted }  the  only  question 
is  whether,  in  making  such  orders,  he  was  bound  to  restore  to  accuj^ed 
his  challenges  and  to  swear  the  eleven  anew.  But  the  bill  does  not 
disclose  that  the  prisoner  asserted  such  rights  and  was  denied  them, 
nor  even  that  the  judge  did  not  offer  them.  This,  alone,  is  fatal  to  the 
bill,  and  such  merely  technical  defenses,  supported  by  no  suggestion 
of  injury  to  defendant,  should  be  confined  with  the  greatest  strictness. 

3.  The  next  exception  was  to  the  exclusion  of  the  following  ques- 
tion, propounded  on  cross-examination  to  the  siieriff,  a  witness  for  tlie 
State  :  "  You  have  stated  in  your  examination  in  chief  that  the  ac- 
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cused  fled  from  your  custody  and  made  his  escape^  please  state 
whether  he  did  not  afterward  return  to  this  place,  Marksville,  and 
without  any  further  arrest  by  you  or  your  deputies?"  The  judge 
says :  ''  The  accused  was  permitted  to  show  the  circumstances  attend- 
ant on  his  flight,  such  as  that  he  was  very  much  excited  at  the  time, 
and  his  mother  and  brother  advised  him  to  it,  and  accordingly  he 
made  this  proof.  All  this  formed  part  of  the  res  gesUs,  The  alleged 
fact  that  some  time  after  his  escape  he  returned  to  Marksville,  and  ap- 
peared on  the  public  streets,  without  further  arrest,  does  not  form  a 
part  of  the  res  geatce,  and  was,  therefore,  inadmissible.  The  testimony 
showed  that  after  escaping,  the  accused  went  to  Natchez." 

We  are  compelled  to  hold  that  the  reason  of  the  court  for  excluding 
the  testimony  is  not  sound,  and  that  the  principle  of  res  gestcs  has  no 
application  in  this  matter. 

Under  the  humaner  spirit  of  modern  law  the  weight  attributed  by 
the  old  common  law  to  flight  from  justice  as  a  presumption  of  con- 
scious guilt,  has  been  greatly  diminished.  It  is  now  merely  regarded 
as  a  circumstance  which,  though  **  by  no  means  strong  enough  by  itself 
to  warrant  'a  conviction,  yet  may  become  one  of  a  series  of  circum- 
stances from  which  guilt  may  be  inferred."    Wharton  Cr.  Ev.,  $  750. 

Other  circumstances  explaining  the  flight  and  tending  to  show  that 
it  was  prompted  by  otlier  motives  than  conscious  guilt,  may  un- 
doubtedly be  proved.    Wilson  Cir.  Ev.,  pp.  89,  90 ;  1  Bishop  Cr.  Proc. 

It  appears,  however,  that  the  accused  was  allowed  to  prove  all  the 
circumstances  attending  and  surrounding  his  flight  and  having  any 
tendency  to  show  the  motives  operating  on  his  mind  at  the  time  of  his 
escape. 

His  subsequent  voluntary  return  and  submission  to  arrest  certainly 
do  not  form  a  circumstance  tending  to  show  the  motives  which 
prompted  his  flight ;  and,  even  if  not  absolutely  irrelevant,  they  were 
of  so  little  weight  that  we  should  treat  them  as  we  did  a  like  matter  in 
a  much  graver  case,  where  we  said :  "  We  are  satisfied  that  it  had  no 
influence  in  the  case,  and  that,  even  if  the  ruling  were  erroneous,  it 
did  not  prejudice  the  fair  trial  of  the  accused,  and  would  not  justify  us 
in  disturbing  the  verdict."    State  vs.  Melton,  37  Ann.  81. 

There  are  other  bills  of  exception  in  the  record,  which  even  defend- 
ant's counsel  have  ignored  in  their  brief,  and  to  which  the  remark  last 
quoted  is  even  more  strongly  applicable. 

We  can  discover  nothing  in  this  record  to  show  that  defendant  has 
not  had  a  fair  and  legal  trial,  or  has  been  deprived  of  any  substantial 
right  which  could  have  aided  him  in  his  defense. 

Judgment  affirmed. 
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No.  1288. 
Simon  Block  vs.  Remi  Bordklon,  Administrator. 

A  proceeding  taken  by  an  interested  party,  under  the  provisions  of  R.  S.,  sees.  10  and 

on  an  administrator  to  show  cause  why  he  should  not  furnish  additional  secnritj  apon 

his  bond,  may  be  by  rule. 
But  with  the  demand  for  this  tpedfic  relief,  that  for  the  destitution  of  such  fiduciary  cMiBot 

be  cumulated.    The  latter  can  only  be  accomplished  by  means  of  suit  in  the  ordinary 

form. 

APPEAL  from  the  Twelfth  District  Court,  Parish  of  Avoyelles. 
Overton,  J. 


A,  V.  Coco  for  Plaintiff  and  Appellant. 

Joffiran  <&  Bardelan  and  Hwrpe  dt  Peterman  for  Defendant  and 
Appellee. 

The  opiDion  of  the  Court  was  delivered  by 

Watkins,  J.  Plaintiff  alleging  that  the  sureties  on  the  bond  of 
defendant  as  the  administrator  of  his  wife's  succession  are  insufficient, 
and  have  not  means,  or  property,  adequate  to  meet  their  liability 
thereon,  instituted  this  proceeding,  by  rule  upon  defendant,  to  show 
cause  why  he  should  not  furnish  additional  security. 

The  prayer  of  his  petition  is  that  said  administrator  show  cause  why 
he  should  not  furnish  additional  security ;  and  that  a  day  be  fixed  by 
the  court  for  the  return  of  the  ru2^;"  and,  after  hearing,  ''that  the 
same  be  made  absolute,  and  that  said  *  *  administrator  be  ordered 
to  give  additional  and  sufficient  security  *  *  within  a  delay  to  ^« 
fixedf^^  etc. 

Then  follows  the  further  and  additional  prayer,  viz.:  ''  and  should 
he  fail  to  give  sueh  security  within  the  time  thus  fixed,  that  he 
be  deprived  of  his  office,  and  petitioner  appointed  in  his  stead,  upon 
his  furnishing  the  security  required  by  law." 

Thereupon  the  District  Judge  granted  the  rule  on  defendant  to  show 
cause  why  he  should  not  furnish  additional  security,  and  fixed  the  28th 
of  May,  1887,  for  the  return  to  be  made  in  open  court;  and  directed 
that  the  defendant  be  duly  notified  thereof. 

On  the  20th  of  May,  1887,  service  of  the  petition  and  order  was 
regularly  made  on  the  defendant. 

Without  making  an  answer  to  the  merits,  he  excepted  in  limine  ou 
the  sole  ground  that  plaintiff  is  not  entitled  under  the  law  '*  to  obtain 
the  relief  and  decree  prayed  for,  by  proceeding  by  rule,  but  is  required 
to  proceed  thefor  by  direct  aotion;^^  and  he  prayed  tliat  the  rule  be 
discharged. 
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This  exception  was  sastained  and  the  rale  discharged  and  plaintiff 
has  appealed. 

The  statute  on  the  authority  of  which  this  proceeding  was  instituted 
provides  that  any  person  interested  shall  have  the  right  to  require  an 
administrator  to  furnish  new  or  additional  security  ^'  as  often  as  once 
in  every  twelve  months,  and  often er,  if  the  court,  an  motion  to  tliat 
effect,  may  judge  it  to  be  necessary."  R.  S.,  sec.  10,  3698  ^  B.  C,  C, 
1195, 1673. 

We  do  not  understand  this  language  to  import  the  necessity  of  cita- 
tion, in  the  ordinary  form,  to  the  administrator  j  nor  does  it,  by  any 
fair  interpretation,  imply  that  an  ordinary  suit  should  be  brought 
against  him. 

In  a  similar  matter  a  complaining  heir  proceeded  by  rule  against  an 
administrator  to  show  cause  why  he  should  not  furnish  new  and  addi- 
tional security,  and  it  was  approved  by  this  court.  Succession  of 
Labauve,  38  Ann.  235. 

The  defendant's  reliance  is  placed  on  Fischel  vs.  Mercier,  32  Ann. 
706,  as  expressing  a  contrary  view ;  but  we  tliink  there  is  no  analogy 
between  the  two  decisions ;  and  the  one  is  not  opposed  to  the  other. 
In  the  latter,  the  court  had  under  consideration  a  clause  of  the  revenue 
law  of  1874,  directing  the  mode  to  be  pursued  by  purchasers  at  tax 
sales,  in  causing  themselves  to  be  put  in  possession  of  property  pur- 
chased. It  said  of  that  statute,  that  it  did  not  provide  that  such  pro- 
ceeding should  be  by  ruUj  though  it  was  ^^no  doubt  the  intention  of 
it,  that  the  proceedings  should  be  summary  iu  their  character."  The 
court  held  that  the  one  authorized  '^was  a  judicial  proceeding  with  all 
of  its  incidents  and  characteristics,"  and  must  be  governed  by  the  gen- 
eral rules  of  law  applicable  thereto.  '^  Those  general  rules  undoubt- 
edly require  every  judicial  demand  to  be  commenced  by  petition  and 
citation." 

But  the  language  of  the  law  invoked  by  the  plaintiff  does  not  con- 
template that  resort  be  had  to  petition  and  citation,  as  in  ordinary 
suits 5  but  that  such  proceeding  should  be  by  simple  motion.  Nor  is 
such  a  proceeding  an  independent  one.  It  is  merely  ancillary  to  the 
mortuary  proceedings,  and  pertains  to  the  proper  conduct  and  efficient 
administration  of  the  succession,  under  the  administrator's  control. 
In  the  attainment  of  that  object,  simplicity  of  form  and  celerity  of 
action  are  manifestly  necessary,  as  indicated  by  the  statute. 

The  only  difficulty  that  is  presented  here  arises  from  the  plaintiff's 
alternative  prayer,  tliat  the  defendant  be  removed  in  case  he  fail  to 
furnish  such  additional  security  as  the  judgment  of  the  court  shall 
require,  and  that  he  shall  be  appointed  in  his  place  and  stead. 
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lu  80  doing  plaintiff  has  improperly  blended  with  his  demand  for 
relief  under  the  statute  above  quoted  that  permitted  under  R.  S.  17 
and  3717. 

Under  the  latter  sureties  may  be  relieved  from  further  liability,  and, 
on  due  proof  of  maladministration  by  the  administrator,  he  may  be 
required  to  furnish  a  new  bond;  and  upon  his  failure  to  do  so,  within 
three  days  after  that  fact  has  been  judicially  ascertained,  he  may  be 
'^  forthwith  removed/'  and  another  appointed  in  his  place. 

But  that  statute,  in  terms,  provides  that  such  proceedings  shall  be 
by  petition  and  citation. 

The  two  proceedings  are  int.ended  to  accomplish  different  results. 
One  is  predicated  upon  the  insufficiency  of  the  sureties ;  and  the  other 
upon  maladministration  by  the  administrator. 

If,  after  judgment  has  been  rendered  upon  the  trial  of  the  rule  to 
show  cause,  determining  the  insufficiency  of  the  sureties  on  defendant's 
bond,  the  latter  should  fail  or  refuse  to  furnish  such  additional  security 
as  is  thereby  required,  he  might  be  destituted;  but  it  could  only  be 
accomplished  by  a  direct  action.    Succession  of  Boyd,  12  Ann.  611, 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed;  and  proceeding  to 
render  such  judgment  as  should  have  been  rendered  in  the  court  below, 
it  is  ordered,  adjudged  and  decreed  that  the  defendant's  exception  be 
overruled,  and  the  cause  remanded  to  the  lower  court  to  be  further 
proceeded  with,  according  to  law,  upon  the  rule  taken  upon  the 
defendant  t^  show  cause  why  he  should  not  furnish  additional  security; 
and  that  the  plaintiff's  alternative  prayer  be  disregarded;  and  that  all 
cost  be  taxed  against  the  plaintiff  and  appellee. 


No.  1289. 
H.  C.  Fauquhar  vs.  H.  S.  Iles  et  al. 

A  real  tender  la  a  condition  preoedent,  nnt  quu  luni,  to  aathorize  a  anit  to  reacind  a  Judicial 
sale.  When  it  ia  alleged,  denied  and  not  proved,  the  plaintifra  action  must  be  di»- 
missed. 

APPEAL  from  the  Fourteeth  District  Court,  Parish  of  Calcasieu. 
Bead,  J. 

B.  L,  Belden  for  Plaintiff  and  Appellant. 
Mitchell  dc  Qorliam  for  Defendants  and  Appellees. 
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On  Motion  to  Dismiss. 

T)ie  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  Tbe  appellees  claim  that  the  value  of  tlie  real 
estate,  the  judicial  sale  of  which  is  sought  to  be  annulled,  is  not  shown 
to  exceed  two  thousand  dollars,  and  that  this  court  has  no  jurisdiction 
over  the  controversy. 

The  plaintiff  seeks  to  recover  not  only  the  land,  but  $500  besides, 
for  the  occupancy  from  tlietime  of  sale  to  the  institution  of  the  suit. 
He  swore  that  the  property  is  worth  $2,850,  with  the  buildings  and 
improvements  upon  it,  valuing  the  land  at  $900,  the  gin  house  at 
$1,200,  the  barn  at  $750,  the  dwelling  and  outhouses  at  $500.  A  wit- 
ness places  the  value  at  between  $1,600  and  $1,800.  Another  appraises 
it  at  between  $1,000  and  $1,500. 

The  testimony  of  the  defendants,  who  values  the  property  at  $280, 
which  is  the  amount  at  which  it  was  adjudicated  to  him,  and  the  sum 
at  which  it  was  assessed,  $600,  previous  to  the  sale,  are  insufficient  to 
outweigh  the  valuation  put  upon  the  property  by  the  plaintiff. 

It  may  well  be  that  bidders  were  deterred  at  the  sale,  for  the  reason 
that,  like  the  plaintiff,  they  considered  that  the  proceedings  in  execu- 
tion of  the  writ  of  seizure  and  sale  were  irregular  and  void,  and  did 
not  expropriate  the  debtor. 

The  motion  to  dismiss  is  overruled. 


On  the  Merits. 

The  plaintiff  claims  that  the  adjudication  made  of  the  property 
to  the  defendants  is  a  nullity,  for  the  main  reason  that  the  sheriff  never 
did  seize  and  take  possession  of  the  same,  either  actually  or  construc- 
tively, and  never  placed  a  keeper  on  it,  though  the  same  was  worked 
as  a  plantation  and  was  occupied  by  him  and  his  family. 

Other  charges  are  made  to  affect  the  validity  of  services  of  notices 
issued  under  the  writ  and  to  establish  a  conspiracy  between  the  adjn- 
dicatee  and  others,  to  secure  an  adjudication  at  alow  price. 

Then  plaintiff  avers  a  tender  to  the  adjudicatee  and  to  an  alleged 
purchase  &om  liini. 

The  defence  is  a  denial  of  the  tender,  the  prescription  of  one  year, 
and  tlie  general  issue. 

From  a  judgment  of  twn  suit  the  plaintiff  appeals. 

There  is  nothing  to  show  that  the  alleged  tender  was  made,  pre- 
vious to  the  institution  of  the  suit,  which  is  an  essential  condition 
precedent. 
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The  offer,  during  trial,  does  not  cure  the  omisBiou  which  is  de- 
structiye  of  the  right  to  institute  ths  suit. 

Article  417,  C.  P.,  relied  upon,  refers  to  tenders  b^  a  defendant  at 
any  stage  previous  to  definitive  judgment,  and  does  not  apply  to  those 
which  h plaintiff  is  bound  to  make  previous  to  suit,  to  have  a  standing 
in  court. 

This  view  of  the  case  renders  it  unnecessary  to  consider  the  other 
questions  raised. 

Judgment  affirmed. 


No.  1290. 
Eugenie  Luneai;,  Tutrix,  vs.  Ellen  Edwards,  Administratrix. 

The  privilege  in^nted  by  law  in  aeotion  138  of  the  Reviaed  Statatea,  in  favor  of  attomeys- 
at-lav  for  the  amoant  of  their  profesaional  fees  on  all  Jadgmenta  obtained  by  them, 
cannot  be  extended  so  as  to  affect  property  which  the  creditor  may  hare  acquired  in 
execution  or  in  aatiafaction  of  the  judgment. 

When  the  Judgment  haa  been  aatiafied  it  ceasea  to  have  a  legal  existence,  and  hence  it  cannot 
be  applied  to  any  privilege  or  other  legal  purpose. 

APPEAL  from  the  Twelfth  District  Court,  Parish  of  Avoyelles. 
Blachnan,  J. 


L.J,  DucoUtoT  Plaintiff  and  Appellant. 

A,  V.  Coco  and  E.  N,  Galium  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Poch€,  J.  The  only  question  presented  on  appeal  in  this  case, 
which  properly  should  have  been  entitled  '^  Succession  of  Fielding 
Edwards,  on  Oppositions  to  Tableau  of  Debts,^^  is  the  asserted  privi- 
leges of  an  attoraey-at-law,  predicated  on  section  128  of  the  Revised 
Statutes  (acts of  1868,  p.  209),  which  reads  as  follows: 

^'From  and  after  the  passage  of  this  act,  iu  addition  to  the  piivi- 
leges  enumerated  in  title  twenty-first  of  the  Civil  Code  of  this  State, 
a  special  privilege  is  hereby  granted  in  favor  of  attorneys- at-law  for 
the  amount  of  their  professional  fees  on  all  judgments  obtained  by 
them,  to  take  rank  as  a  first  privilege  thereon." 

The  following  are  the  facts  which  bear  on  the  issue  presented : 

Opponent  was  the  counsel  of  Fielding  Edwards  a  short  time  before 
his  death  in  an  action  for  the  revindication  of  the  possession  of  a  tract 
of  land  established  as  a  plantation,  and  its  appurtenances,  which  had 
gone  into  the  possession  of  the  defendant  in  the  suit,  under  an  agree- 
ment of  a  future  sale  between  him  and  Edwards. 
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That  litigatioD  was  ended  by  a  compromise  between  the  parties, 
which  was  made  the  judgment  of  the  Court,  and  under  which  Edwards 
obtained  possession  of  all  the  property  in  question,  save  a  small  por- 
tion thereof. 

Opponent  asserts  a  privilege,  for  the  amount  of  his  professional  fees 
for  obtaining  the  judgment  above  stated,  on  the  property  thereby 
revindicated,  and  which  was  inventoried  in  the  succession  of  Fielding 
Edwards.    He  prosecutes  this  appeal  from  an  adverse  judgment. 

The  question  for  solution  involves  a  proper  construction  of  the 
statute  which  creates  a  privilege  in  favor  of  attorn eys-at-law  for  their 
fees  on  judgments  obtained  by  them,  and  whether  the  privilege  thus 
created  can  afifect  property  which  the  owner  of  the  judgment  may 
obtain  or  revindicate  in  execution,  or  by  virtue,  of  the  judgment. 

Under  our  laws  privileges  arise  from  the  nature  of  the  act  or  con- 
tract as  an  effect  of  the  law,  and  not  as  a  result  of  the  stipulations  and 
consent  of  the  parties.  Hence  flows  the  rule  that  privileges  must  be 
strictly  construed,  particularly  when  the  enforcement  of  the  same,  as 
in  this  case,  would  affect  the  interests  of  third  persons. 

It  appears  from  the  foregoing  statement  of  facts  that  the  judgment 
obtained  by  opponent  has  ceased  to  exist  as  an  effective  judgment, 
from  the  fact  that  the  possession  of  the  property  which  it  called  for 
has  been  obtained  by  the  creditor,  and  that  nothing  could  now  or  heace- 
forwarward  be  obtained  or  realized  under  it.  As  a  mandate  of  the  Court 
it  has  filled  his  mission,  has  served  all  purposes  which  it  could  accom- 
plish, and  hence  it  has  ceased  to  have  a  legal  existence.  Therefore  it 
does  not  appear  in  the  inventory  as  an  asset  of  the  succession,  and  it 
thence  follows  that  under  the  terms  of  the  statute,  opponent  is  assert.- 
ing  a  privilege  on  '<  something  nothing,'^  on  a  thing  of  the  past,  and 
which  can  no  longer  be  reached. 

To  grant  the  relief  which  he  now  seeks,  would  require  a  construc- 
tion of  the  statute  under  which  the  privilege  would  not  only  attach  to 
the  judgment  which  the  attorney  has  obtained,  but  to  the  property 
which  the  owner  of  the  judgment  had  acquired  under  the  same. 

This  would  simply  be  judicial  legislation,  by  means  of  which  a  new 
provision  would  be  interpolated  in  the  statute. 

The  law  has  restricted  the  effect  of  the  privilege  which  it  created  to 
the  judgment  obtained  by  the  attorneys,  and  courts  are  powerless  to 
extend  it  to  another  and  different  property.  We  therefore  conclude 
and  we  hold  that  opponent  has  no  privilege  on  the  property  the  pos- 
session of  which  had  been  revindicated  by  means  of  the  judgment 
which  he  had  obtained. 

Judgment  affirmed. 
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No.  1296. 

Dbnaise  Cole  and  Husband,  Administrators,   et  al.^vs.  Jacob 
Cole,  Jr.,  et  al. 

By  tiie  act  5  of  1884  the  right  of  forced  heirs  to  establiah  by  parol  the  simalation  or  acts  or 
conveyancee  executed  by  those  from  whom  they  claim  to  inherit  extends  to  the  entire 
estate  and  the  restriction  of  such  right  to  the  legidme  in  removed. 

Where  an  act  of  sale  is  attacked  as  slraalated  the  attacking  party  is  not  debarred  from 
proving  its  simalation,  and  committed  to  the  tnith  of  its  stipalations,  by  the  offeriog  of 
the  act  in  evidence  without  reservation.  Where  the  vendor  remains  in  posseesion  Mid 
control  of  the  property  after  the  execution  and  date  of  the  written  transfer  the  sale  will 
be  presumed  to  be  simulated. 

A    PPEAL  from  the  Twenty-fifth  District  Court,  Parish  of  Vermi- 
iTjL     lion.    De  BaUlony  J. 


O' Bryan  cfe  White  for  Plaintiffs  and  Appellees: 

1st.  Forced  heirs  when  attacking  simulated  salee  of  their  ancestors  are  not  compelled  to 
produce  a  counter  letter ;  but  may  prove  simulation  by  parol  evidence.  Ajid  in  such 
proceedings  their  right  of  action  is  not  restricted  to  their  legitime.    Act  No.  3,  of  1884. 

2d.  Bepresentation  is  a  fiction  of  the  law,  the  effect  of  which  is  to  put  the  representative  in 
the  place,  degree  and  rights  of  the  person  represented."    C.  G.  Art.  894. 

3d.  "  In  suits  to  uncover  simulations,  the  largest  latitude  is  allowed  in  the  reception  of 
testimony."    33  Ann.  1057;  S6  Ann.  684. 

4th.  "Conversations  and  admissions  of  one  of  the  parties  to  a  simulation  are admieeible 
in  evidence,  though  made  out  of  the  presence  of  the  other  party."  29  Ann.  4;  15 
Ann.  177. 

5th.    A  price  is  an  essential  requisite  of  a  sale.    C.  C.  2439 . 

6th.  "SimnJation  is  presumed  where  the  vendor  remains  in  possession."  98  Ann.  357. 
"Where  the  vendor  of  prop  ity  remains  in  possession  until  its  death,  it  cannot  be 
recovered  from  his  suceession  under  a  title  by  transfer  from  the  deceased,  unless  the 
claimant  establishes  good  faith,  and  the  reality  of  the  sale."    15  Ann.  555. 

7th.  Prima/aeie  proof  of  simulation  will  be  considered  as  conclusive,  and  sufficient  to  set 
aside  the  transaction  complained  of,  if  the  parties  charged  with  such  simulation  do  not 
even  attempt  to  rebut  it  by  their  own  testimony.  A  pariy's  silence  under  such  circnm  • 
stances  is  construed  aj^ainst  him.    :^  Ann.  1057 ;  10  Ann.  691 ;  15  Ann.  663. 

8th.    Prescription  cannot  remedy  the  defects  of  a  simulated  title.    30  Ann.  1099. 

9th.  Where  the  simulation  of  a  sale  is  the  subject  matter  of  a  suit,  and  the  party  attacking 
offers  the  act  in  evidence  in  order  to  lay  before  the  Court  the  cause  of  his  complaint,  he 
is  not  thereby  precluded  from  contradicting  the  recitals  of  the  deed. 

The  doctrine  of  estoppel  only  goes  to  the  extent  of  prohibiting  a  party  from  Impugning  his 
own  self-serving  acts. 

A  harsh  and  rigid  application  of  the  doctrine  of  estoppel  is  not  favored  by  the  law.  34  Ann. 
210;  38  Ann.  103;  93  U.  S.  335.    Succession  ot  Harris,  39  Ann.  p.  — . 

Mitchell  &  Gorham  on  same  side. 

George  H,  Wells  &  Son  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  br 

Todd,  J.    This  is  a  suit  by  a  number  of  the  forced  heirs  of  Jacob 
Cole,  deceased;  to  have  declared  simulated  certain  conveyances  of 
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property  made  by  the  deceasecl  to  two  of  hia  sods,  James  Cole  and 
Jacob  Cole,  Jr.,  a  few  years  prior  to  his  death. 

From  a  judgment  in  favor  of  the  plaintiffs,  declaring  the  acts  simu- 
lated, and  restoring  the  property  to  the  succession  of  the  deceased,  the 
defendants  bave  appealed. 

Jacob  Cole  passed  most  of  his  life  on  an  island  off  the  coast  of  Ver- 
milion Parish,  known  as  Mulberry  Island.  There  isolated  from  the 
world,  with  no  neighbors  nearer  than  twenty  miles,  a  numerous 
progeny  grew  up  around  him.  As  his  children  and  grandchildren 
attained  their  majority  they  left  him,  and  for  many  years  he  led  the 
life  of  a  hermit,  feeble  and  almost  entirely  blind,  and  was  attended  and 
nursed  by  an  ex-slave,  who  remained  with  him,  watched  over  him  and 
cared  for  him  with  the  greatest  fidelity  and  devotion. 

The  wealth  of  the  deceased,  besides  his  land,  mainly  consisted  of  his 
cattle,  which  rapidly  increased  in  numbers,  and  at  his  death  were  esti- 
mated to  be  worth  at  least  $15,000. 

Shortly  after  his  death  these  conveyances  to  his  two  sons,  assailed 
in  this  suit,  and  which  embraced  his  lands  and  his  cattle,  were  pro- 
duced, and  which,  it  appears,  up  to  that  time  had  remained  unknown 
to  his  other  heirs ;  and  under  these  the  sons,  defendants  herein,  set  up 
claim  to  his  entire  estate. 

We  have  made  an  exhaustive  examination  of  the  record,  and  therein 
we  find  proof  conclusive  of  the  simulation  charged. 

1.  In  the  first  place  it  appears  to  have  been  a  transfer  of  his  whole 
property — a  sale  omnium  bonorum — which,  of  itself,  ordinarily  canies 
with  it  a  presumption  of  simulation. 

2.  It  is  shown  that  after  this  purported  transfer,  the  deceased  re- 
mained in  the  exclusive  possession  and  control  of  the  property 
as  before,  selling  cattle  from  time  to  time,  and  also  part  of  the  land } 
and  this  continued  up  to  his  death — a  condition  of  things  that  also 
gave  rise  to  a  presumption  of  simulation. 

3.  The  stipulated  price  was  wholly  inadequate,  bearing  no  com- 
parison to  the  real  value  of  the  property. 

4.  James  Cole,  through  whom  the  alleged  purchase  was  made,  and 
who  signed  the  deed  for  himself  and  brother,  was  shown  to  have  been 
without  means,  and  could  not  have  possessed,  at  the  time,  the  money 
to  pay  the  inadequate  price  stipulated  in  the  acts  of  sale. 

5.  There  is  also  evidence  in  the  record  that  leads  strongly  to  the 
conclusion  that,  in  executing  these  acts,  the  deceased  never  really 
intended  to  convey  the  absolute  ownership  of  the  property  to  his  sons. 
He  seemed  to  possess  a  morbid  sensitiveness  respecting  the  interference 
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of  courts  and  officers  of  the  law  in  the  settlement  of  his  affairs  after 
death,  and  a  horror  of  the  attendant  costs  and  charges,  and  was  under 
the  belief  that  these  dire  consequences  could  be  averted  by  putting  his 
estate  in  the  hands  of  his  sons,  and  leaviug  to  them  the  distribution  of 
his. estate  and  the  settlement  with  his  other  heirs.  And  this  impres- 
sion is  confirmed  by  the  acts  and  declarations  of  the  defendants  them- 
selves, who,  at  first,  were  profuse  in  fair  promises  to  the  other  heirs  of 
a  just  and  full  settlement  of  their  rights  in  the  estate,  but  which  prom- 
ises became  fewer  and  more  stinted  in  time,  and  at  last  ceased  ;  when 
on  their  vantage  ground  they  gradually  yielded  to  the  silent  but 
insidious  promptings  of  avarice,  which  gradually  and  quietly  led  them 
to  conclude  that  it  were  better  and  wiser  to  hold  fast  to  what  they 
had,  as  they  thought,  so  safe  within  their  grasp. 

Their  conduct  best  illustrates  the  wisdom  and  keen  appreciation  of 
the  immortal  Scottish  bard  when  thus  in  verse  he  moralizes : 

'*  I  no  say  men  are  villians  all, 
The  real,  hardened,  wicked, 
Who  hae  nae  fear  but  human  law 
Are  to  the  few  restricted ; 
But  ah!  mankind  are  uoco  weak 
And  little  to  be  trusted. 
When  self  the  wavering  balance  shakes, 
Tis  rarely  right  adjusted." 

It  is  to  be  noted  that  the  defendants  made  no  effort  to  break  the 
force  of  this  strong  array  of  evidence  against  them,  nor  to  repel  the 
legal  presumptions  confronting  them,  by  any  proffered  personal  expla- 
nation. The  real  facts  were  within  their  knowledge,  the  truth 
within  their  keeping,  but  their  voices  were  not  heard  on  the  witness 
stand  giving  testimony  in  their  own  behalf;  they  were  wholly  silent, 
and  their  silence  was  significant. 

The  counsel  for  the  defendants  urge,  with  seeming  seriousness,  the 
contention  that  plaintiffs  committed  themselves  irrevocably  to  an 
affirmation  of  the  truth  and  reality  of  the  stipulations  of  the  several 
deeds  as  to  price  or  consideration  therein  expressed,  bj  themselves 
offering  these  deeds  in  evidence  without  reservation.  This  contention 
is  really  trivial.  These  were  the  very  acts  assailed  in  the  petition  as 
simulated;  they  constituted  the  very  gravamen  of  their  complaint,  the 
corpus  of  their  action,  and  the  first  step  could  not  have  been  taken  in 
its  prosecution  until  they  produced  and  submitted  to  the  Court  tlie 
alleged  acts  against  which  the  action  was  directed.    The  authorities 
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cited  by  the  counsel  have  no  bearing  whatever  on  the  point  in 
qaestion. 

And  there  is  jast  as  little  force  in  the  farther  contention  that  the 
claim  of  the  plaintiffs  to  the  property,  included  in  the  deeds,  and  their 
right  to  prove  the  simulation  of  the  acts  by  parol  is  confined  to  their 
legtti7ne. 

This  proposition  could  only  have  been  made  in  ignorance  of  the 
existence  of  Act  5,  of  1884,  which  expressly  grants  such  right  without 
restriction. 

The  judgment  of  the  lower  court  is  affirmed,  with  costs. 
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Miller,  Lyon  &  Co.  vs.  Joseph  Caffel  and  D.  A.  Curkv. 

When  »uit  is  brought  on  p  note  in  namen  of  three  roenibers  of  disnolveil  firm,  and  is  excepted 
to  on  gronnd  that  one  is  dead,  plaintiffs  may  amend  by  striking  out  name  on  proof  that 
hia  interest  hatl  been  fully  transferred  to    ne  of  the  others. 

A  .judgment  rendered  on  the  verdict  of  a  Jury  defective  in  being  for  plaintiff  without  speci- 
fying amount,  cannot  be  sustained :  but  in  reversing  it  this  Court,  when  satisfied  that 
the  record  presents  all  the  facts  and  evidence  necessary  to  a  decision  of  the  cause,  will 
not  remand  it,  bitt  will  lender  snch  Judgment-  following  13  La.  109,  and  14  La.  343. 

Where  the  Judgment  maintaining  exception  to  an  Intervention  declares  that  it  was  ren- 
dered by  reason  of  the  law  and  the  evidence  taken  thereon,  and  the  record  presents  no 
such  evidence,  the  Judgment  will  be  affirmed. 

APPEAL  from  the  Twelfth  District  Court,  Parish  of  Avoyelles. 
Blackmanj  J. 

U,  K,  Oullom,  A.  V.  Coco,  David  Todd  and  E.  N.  CuUom,  Jr.,  for 
Plaintiffs  and  Appellees. 

Thorpe  d  Peterman  for  Defendants  and  Appellants,  and  for  Inter- 
venor,  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Fenner,  J.  The  action  is  upon  a  mortgage  note,  and  was  brought 
in  the  name  of  Thos.  D.  Miller,  T.  Lytt.  Lyon  and  Branch  M.  King, 
members  of  the  firm  of  Miller,  Lyon  &  Co. 

An  exception  was  filed  that  Lyon  was  deceased  at  the  time  of  filing 
the  suit.  Thereupon  plaintiffs  were  allowed  to  amend  their  petition 
by  striking  out  the  name  of  Lyon,  on  full  proof  that  his  entire  inter- 
est had  been  duly  transferred  to  Miller,  and  hj  praying  for  judgment 
in  the  names  of  Miller  and  King  alone,  and  the  exception  was  then 

overruled. 
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We  see  no  error  in  this,  and  the  matter  is  too  trifling  for  farther 
consideration. 

A  plea  of  prescription  was  also  filed,  but  it  has  no  merit  and  is  not 
nr/;ed  in  this  Court. 

The  only  serious  defense  is  the  charge  of  defendants  that  plaintiff 
are  not  the  owners  of  the  note  sued  od,  but  that  they  acquired  the 
same,  with  others,  from  a  third  holder,  at  the  request  of,  and  as  agents 
of,  defendants,  to  whom  they  merely  advanced  the  money  to  buy  or 
take  up  the  notes;  whereby  the  notes  became  the  property  of  defen- 
dants and,  with  the  mortgage  securing  them,  were  extinguished  by 
confusion,  leaving  plaintiffs  in  the  position  of  mere  ordinary  creditors 
for  the  amount  advanced. 

This  defense  is  not  sustained. 

The  only  evidence  supporting  it  is  that  of  Mr.  Cappel,  one  of  the 
defendants,  and  it  is  directly  contradicted  by  the  evidence  of  Mr.  Mil- 
ler, Mr.  B.  M.  King,  and  Mr.  Fred.  King,  as  well  as  by  the  letters  and 
acts  of  the  parties. 

The  preponderance  of  the  evidence  is  so  overwhelmingly  in  favor  of 
plaintiffs  on  this  issue,  that  the  matter  needs  no  farther  discussion, 
particularly  as  it  is  confirmed  by  verdict  of  the  jury  and  the  judgment 
of  the  court. 

We  have  also  examined  the  accounts  between  the  parties,  and  are 
satisfied  that  the  amount  accorded  by  the  judgment,  at  least  when 
reduced  by  the  remittitur  entered  thereon  by  plaintiffs,  is  correct. 

The  verdict  rendered  by  the  jury  is  in  the  following  form :  *'  Nine  in 
favor  of  judgment  for  plaintiff,  and  recognize  the  mortgage.^' 

The  defendants  contend  that  this  verdict  cannot  support  a  judgment 
m  the  court  below,  and  none  should  have  been  entered  on  it.  Article 
522  C.'P.  requires  that  the  verdict  shall  be:  "verdict  for  plaintiff  for 
so  much,  with  interest,"  etc. 

All  authorities  agree  that  a  verdict  not  stating  the  amount  either  in 
exact  terms  or  their  equivalent  is  bad.  But  as  to  the  remedj  applica- 
ble in  this  Court,  the  decisions  are  apparently  conflicting. 

In  two  cases,  it  was  held  the  judgment  on  such  a  verdict  must  be 
reversed,  but  that  this  Court,  being  in  possession  of  all  the  facts  and 
evidence  necessary  to  pronounce  judgment  in  the  case,  would  proceed 
to  render  such  judgment  as  should  have  been  rendered  in  the  coart 
below,  regardless  of  the  defective  verdict,  but  throwing  the  costs  of 
appeal  on  plaintiffs,  even  though  the  same  judgment  be  rendered. 
Hosea  vs.  Miles,  13  La.  109,  Collins  vs.  Hamilton,  14  La.  343. 

In  another  case,  the  Court  reversed  the  judgment  and  remanded  the 
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case,  but  the  remandiDg  was  made  because  there  were  errors  in  the 
proceedings  in  the  court  below.   Hampton  vs.  Watterston,  14  Ann.  23^. 

In  yet  another  case,  tlie  Couii;  refused  to  disturb  the  judgment  be- 
cause defendant  had  failed  to  have  the  defect  corrected  in  the  lower 
court  or  to  make  it  a  distinct  ground  for  new  trial.  Simon  vs.  Bra- 
shear,  9  Bob.  59.  Also  to  same  eflfect,  2  Ann.  472;  6  Ann.  727;  7  Ann. 
678. 

But  in  the  instant  case,  defendants  did  seek  relief  in  the  court  below 
by  assigning  this  defect  as  a  distinct  ground  for  new  trial,  which  was 
denied. 

We  shall,  therefore,  follow  the  practice  adopted  in  the  two  cases  first 
cited,  being  satisfied  that  we  have  before  us  all  the  evidence  to  enable 
us  to  determine  the  controversy,  and  that  plaintiffs  are  entitled  to  the 
same  judgment  which  was  rendered  below,  though,  as  determined  by 
those  precedents,  this  will  subject  plaintiflfe  to  costs  of  appeal. 
On  the  Intervention. 

An  intervention  was  filed  in  the  case  by  defendant,  D.  A,  Curry,  in 
the  capacity  of  natural  tutor  of  his  minor  children,  alleging,  nakedly 
and  without  any  specification  whatever,  that  **  at  and  before  the  exe- 
cution of  the  mortgage  of  plaintiffs,  one  undivided  fourth  part  of  the 
property  therein  described  belonged  to  said  minors,  and  was,  therefore, 
not  stricken  with  said  mortgage,  neither  of  said  mortgagors  being  au- 
thorized to  bind  the  property  of  said  minors;  and  that  another  undi- 
vided fourth  thereof  belonging  to  their  tutor  was,  prior  to  the  mort- 
gage set  up  by  plaintiffs,  affected  by  a  mortgage  in  favor  of  said  minors 
for  $3,075,  resulting  from  the  recordation  of  the  inventory  of  their 
deceased  mother  on  December  23, 1872." 

To  this  utterly  vague  petition  plaintiffs  filed  an  exertion  that  ^'  the 
said  Carry,  tutor,  in  without  suable  interest  therein." 

The  exception  is  almost  as  vague  as  the  Intervention;  but  it  was  sep- 
arately taken  up,  tried  and  decided  in  the  following  terms :  **  Upon  the 
exception  of  plaintiffs  to  the  intervention  of  D.  A.  Curry,  as  natural 
tutor  in  the  foregoing  matter,  the  law  and  the  evidence  fully  sustaining 
the  exception,  etc.,  it  is  by  reason  thereof  ordered,  adjudged  and  de- 
creed that  said  exception  be  sustained,  and  the  said  petition  of  inter- 
vention be  dismissed  at  intervener's  cost." 

It  thus  conclusively  appears  that  the  judgment  was  based  on  evA- 
dence  and  rendered  by  reason  thereof.  The  record  fails  to  exhibit  any 
evidence  taken  on  the  exception,  and  it  is,  therefore,  impossible  for  us 
to  revise  the  judgment  or  to  say  that  it  was  erroneous.  The  fule  is 
that  this  Court  will  presume  that  the  evidence,  with  which  it  is  not 
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furnished  aud  upon  which  the  judgment  complained  of  was  rendered, 
authorized  it.  Miller  vs.  Whittier,  6  La.  72;  Thomas  vs.  Kean,  10 
Rob.  8Q. 

We  take  this  course  with  less  hesitation,  because  the  rights  of  the 
minors,  whatever  they  may  be,  will  not  be  prejadicod  but  will  be  open 
to  assertion  in  proper  proceedings. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
dismissing  the  intervention  be  now  affirmed. 

It  is  further  ordered,  adjudged  and  decreed,  that  the  judgment  in 
favor  of  plaintiffs  and  against  defendants,  rendered  by  the  court  below, 
be  annulled,  avoided  and  reversed ;  and  it  is  now  ordered,  adjudged 
and  decreed  that  the  naid  Thomas  D.  Miller  and  Branch  M.  King  do 
have  and  recover  of  the  said  defendants,  Joseph  Cappel  and  Dudley  A. 
Curry,  the  sum  of  four  thousand  dollars,  with  eight  per  cent  per  annum 
interest  thereon  from  February  9, 1874,  until  paid,  subject  to  a  credit 
of  one  hundred  dollais,  to  take  effect  from  April  7, 1878,  and  subject 
to  a  further  credit  of  $637.98,  amount  of  remittitur  entered  by  plaintiffs 
in  court  below;  and  it  is  further  decreed  that  the  special  mortgage 
made  part  of  plaintiffs'  petition,  dated  at  Evergreen,  La.,  on  May  6, 
1873,  before  Wni.  M.  Ewell,  notary  public,  and  affecting  the  lots  nine, 
eight  and  six,  situate  in  the  corporate  town  of  Evergreen,  parish  of 
Avoyelles,  La.,  and  all  the  buildiags,  improvements  and  appurtenances 
and  privileges  thereunto  belonging,  and  containing  eight  acres,  more 
or  l^BS,  bounded  as  follows,  to  wit;  north,  by  property  belonging  toH. 
M.  Miles,  Mrs.  S.  E.  Pearce  and  W.  B.  Buck;  east,  by  property  of  Mrs. 
E.  E.  Fuqua  and  S.  C.  Cappel;  south,  by  Mrs.  E.  A.  Fuqua,  S.  C.  Cap- 
pel,  Mrs.  E.  H.  Bassett  and  Joseph  Cappel;  and  west,  by  H.  and  A. 
Kahn,  Mrs.  S.  E.  Pearce,  H.  M.  Miles,  Joseph  Cappel,  and  the  public 
road — be  recognized,  and  that  the  said  property  be  seized  and  sold  to 
satisfy  this  judgment,  interest  and  costs;  defendants  to  pay  costs  of 
the  lower  court,  and  plaintiffs  to  pay  those  of  this  appeal. 


No.  1293. 

VlCTOK    (tARNIER   vs.  L.  a.  JOFFRION,    SHERIFF,  KT   AL. 

The  honioMteacl  legiHhitioii  of  1865  reqiiii'ed  no  registration  of  exemptions  claimed  onder  it, 

and  such  a  reqnircroeut  cannot  be  now  exacted. 
In  construing  exemptions  under  the  law  of  186')  leterenca  must  be  had  to  the  condition  of 

things  existing  at  the  date  of  seizure. 
The  proviso  incorporated  into  the  act  of  1865,  which  declares  that  "no  debtor  shall  be  entitlod 

to  the  exemption  provided  for  in  this  section,  whose  wife'  shall  own.  in  her  own  right 

and  be  in  the  aettuil  enjoytnent  of  property  worth  more  than  one  thoasand  dollars,"  was 
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evidently  intended  t«)  operate  as  a  restraint  npon  its  eiorclse,  under  the  conditions  i  ~  ^ 

imposed,  and  has  reference  to  the  time  of  its  assertion  j ad icially,  and  to  a  wife'  then  in  |fl^    18^ 

being. 

APPEAL  from  the  Twelfth  District  Court,  Parish  of  AvoyelleH. 
Overton,  J. 


A.  V,  Coco  for  Plaintiflf  and  Appellee: 

1st.  The  right  to  a  homestead  nnder  obligations  existing  prior  to  the  Constitution  of  1879 
roust  be  discussed  under  the  law  of  1885.  35  Ann.  927,  affirming  cases  M  Ann.  331  and 
33  Ann.  980;  but  the  concurrence  of  facts  necessary  to  a  homestead  must  co  exist  at  the 
time  of  the  seizure.    33  Ann.  242 ;  .IS  Ann.  322 ;  act  Constitution,  219. 

2d.  The  cases  reported  in  26  Ann.  I.'i6 ;  28  Ann.  355  and  608,  not  applicable  to  the  Citso  at 
bar,  Marcotte  vs.  Messick,  Manning's  unreported  case*,  p.  43.  Lnoques'  Digest,  from 
p.  300  to  302. 

3d.  The  renunciation  of  the  debtor  to  his  homestead  exemption  is  against  public  poli^ 
and  is  therefore  void .    29  Ann.  333. 

4th.  The  homestead  is  specifically  exempt  from  seizure,  whether  the  debtor  owns  any  other 
property  and  whether  he  has  disposed  of  property  pending  tlie  suit  to  recover  the  debt. 
39  A.nn.  .572. 

3th.  Where  plaintiff's  homestead  is  sustained  and  his  iniunction  perpetuated  it  is  proper 
to  accord  him  reasonable  counsel  fees  spent  to  protect  him  from  further  wrong.  29 
Ann.  572. 

J,  C,  Cappel  and  JDavid  Todd  for  Defendants  and  Appellants : 

Exemption  under  the  homestead  act  does  not  apply  to  succession  property.    Therefore,  if 

such  property  has  passed  into  the  succession  property,  it  may  be  sold  for  the  payment 

of  the  debts  thereof.     23  Ann.  335. 
The  homestead  law  cannot  affect  contracts  entered  into  anterior  to  its  passage.    25  Ann . 

142;  20  Ann.  244. 
That  no  debtor  shall  be  entitled  to  this  exemption  whose  wife  shall  own  in  her  own  right 

property  worth  more  than  one  thousand  dollars.    28  Ann.  067. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Plaintiff  seeks  to  restrain,  by  injunction,  a  sale,  uuder 
execution,  of  a  certain  tract  of  land  be  claims  as  his  homestead.  The 
writ  issued  under  a  judgment  in  a  suit  entitled  S.  Canibon  &  Co.  vs. 
Victor  Garnier,  the  plaintiff  herein. 

The  debt  evidenced  by  the  judgment  was  one  of  the  community 
previously  existing  between  plaintiff  and  his  deceased  wife,  Elizabeth 
Fouquier.  It  was  coutracted  in  1871,  and  she  died  in  1879.  Of  her 
succession  her  surviving  husbaiid  qualified  as  administrator;  and  one- 
half  interest  in  the  land  constituted  an  asset  thereof.  In  1880  the 
plaintiff  contracted  a  second  mariiage,  and  in  1881  he  and  the  heirs  of 
his  foniier  wife  partitioned  the  property  of  the  said  community,  and 
the  land  in  controversy  was  allotted  to  him,  in  his  own  right,  and  the 
other  half  was  allotted  to  him  as  the  tutor  of  his  children — upon  the 
condition  that  he  should  assume  the  payment  of  community  debts. 


118    18 


88G  SUPREME  COURT  OF  LOUISIANA. 


(lamier  tb.  Sheriff  et  al. 


On  t]i«  29th  of  September,  1880,  the  plaintiflf  set  apart  as  a  home- 
stcjid,  and  had  same  duly  recorded,  the  whole  of  this  tract  of  land,  and 
tile  buildings  and  improvements  thereon  situated ;  and  which  he  occu- 
pies as  a  residence,  and  has  so  occupied  since  its  acquisition  in  1866. 

There  is  in  the  whole  tract  seventy  acres,  and  it  is  estimated  to  be 
worth  about  $1,600,  i.  c,  $800  for  tlie  plaintiff's  one-half. 

Plaintiff  is  the  head  of  a  family  and  has  a  wife  and  five  children 
dependent  upon  him  for  support,  two  of  the  latter  having  been  bom 
since  September  24th,  1880. 

The  ]^\a\ntiffB  present  wife  does  not  own  and  is  not  in  the  enjoyment 
(f  any  property  of  any  kind. 

The  seizing  creditor  resists  this  injunction  on  two  grounds,  viz.: 

Ist.  That  at  the  date  of  the  registry  of  plaintiff's  homestead,  the 
property  belonged  to  the  succession  of  his  deceased  wife,  and  was  at 
the  time  under  administration. 

2d.  That  plaintiff  failed  to  establish  that  ]\is  predeceased  wife  owned 
no  property  in  excess  of  $1,000  in  value. 

From  a  judgment  i ejecting  the  plaintiff's  demand  as  of  nonsuit,  the 
defendant  has  appealed ;  and  in  his  answer  to  the  appeal,  plaintiff 
prays  the  perpetuation  of  his  injunction  with  $150  damages. 

I. 

The  foregoing  statement  of  facts  brings  this  case  within  the  purview 
of  the  homestead  law  of  1865.  Of  it  this  Court  said  in  Thomas  vs. 
Guilbeau,  35  Ann.  927:  *' The  homestead  legislation  of  1865  required 
no  registry  of  homestead  exemptions,  and  no  such  requirement  can  be 
invoked  to  affect  the  claim  of  the  plaintiff  to  the  present  one.  Hence, 
his  declaration  has  no  weight  or  effect,  either  for  or  against  him,  in  the 
determination  of  his  rights  under  the  pleadings." 

We  must  therefore  consider  plaintiff's  claim  without  reference  to  the 
Constitution  of  1879,  or  the  recordation  made  in  pursuance  thereof. 
Tiie  property  claimed  as  a  homestead  was  not  succession  property  in 
its  entirety ;  though  one-half  of  it  was,  at  the  date  of  said  registry, 
but  not  at  the  date  of  the  seizure  enjoined.  It  had  been  partitioned 
long  before,  and  plaintiff's  ownership  restricted  to  the  thirty-five  acres 
that  were  seized.  The  succession,  as  well  as  the  joint  ownership, 
terminated  therewith  ^  and  Henderson  vs.  Hoy,  26  Ann.  157,  is  not 
applicable.  In  that  case  the  seizure  was  made  of  the  plaintiff's  own 
undivided  sixth  interest,  in  indivision,  in  a  tract  of  land,  in  which  he 
set  up  a  homestead  exemption. 

In  construing  exemptions  under  the  law  of  1865  reference  must  be 
had  to  the  condition  of  things  existing  at  the  date  of  seizure. 
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In  Barron  yb.  Sollebillos,  28  Ann.  356,  the  Court  said  on  this  sub- 
ject :  "  As  the  plaintiff  did  not  have  this  right  (of  homestead)  when  the 
seizure  was  made  ♦  ♦  she  cannot  claim  it  now.  The  thing  seized, 
and  aboQt  to  be  sold,  is  an  incorporeal  thing— the  undivided  half  of 
certain  property — and  to  this  right  the  homestead  does  not  attach.*^ 

The  proof  in  that  case  showed  that  a  partition  was  made  after 
seizure,  and  it  did  not  avail. 

The  more  recent  case  of  Mareotte  vs,  MessicJc,  Manning's  Unreported 
Cases,  p.  42,  is  applicable  in  principle  to  the  state  of  facts  presented 
in  this  record.  The  Conrt  said :  "  In  this  case  the  thing  seized  is  a 
tract  of  Idnd.  The  fact  that  it  belonged  to  the  community  does  not 
affect  the  right  of  homestead.  The  surviving  husband  has  the  usufruct 
during  his  natural  life,  or  until  his  second  marriage,  of  the  share  of  the 
community  inherited  by  his  minor  child.  It  may  never  be  necessary 
to  have  a  division  of  the  property ;  and  if  it  should  become  necessary, 
nothing  in  the  record  authorizes  the  presumption  that  the  property  is 
not  susceptible  of  division  in  kind.  The  homestead,  or  family  resi- 
dence, might  fall  to  the  husband,  on  the  partition." 

Just  that  particular  contingency  has  happened  in  the  instant  case. 
In  the  partition  of  the  effects  of  the  community,  the  portion  on  whieh 
the  family  residence  was  situated  was  allotted  to  the  surviving  hus- 
band. While  it  is  unnecessary  to  approve  all  that  we  have  quoted 
from  that  case,  it  furnishes  a  forcible  illustration  of  the  legality  of 
plaintiff's  contention  here.  We  are  of  the  opinion  that  the  property 
seized  is,  and  was,  at  the  date  of  seizure,  exempt  from  seizure  and  sale 

under  execution. 

II. 

The  failure  of  the  plaintiff  to  prove  that  his  predeceased  wife  did 
not  own  and  was  not  in  the  actualenjoyment  of  property,  in  her  own 
right,  of  the  value  of  $1,000,  does  not  preclude  the  assertion  of  his 
homestead  right.  That  was  not  a  condition  precedent  thereto.  The 
language  of  the  law  is :  "  And  provided  further,  that  no  debtor  shall 
be  entitled  to  the  exemption  provided  for  in  this  section  whose  toife  shall 
oiorif  in  her  own  right,  and  be  in  the  actual  enjoyment  of  property  worth 
more  than  one  thousand  dollars."    R.  S.,  sec.  1691. 

This  proviso  was  evidently  intended  to  operate  as  a  restraint  upon 
tlie  exercise  of  the  right  of  homestead,  under  the  conditions  imposed 
therein  :  and  it  must,  of  a  necessity,  have  reference  to  the  date  of  its 
assertion  judicially.  The  phrase  '^  and  be  in  the  actual  enjoyment  of 
property,"  indicates  that  the  "iw/e  who  shall  own"  it,  is  in  being  at 
the  time. 

The  defendant's  second  objection  was  not  well  taken. 
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III. 

We  are  of  tlie  opinion  that  the  amendment  prayed  for  by  the. plain- 
tiff and  appellee  should  be  made,  and  that  a  ^ual  judgment  should  be 
rendered,  maintaining  the  homestead  and  perpetnating  his  injunction ; 
but  we  are  disinclined — under  the  circumstances  of  this  case — to 
award  him  any  damages.  As  we  have  declined  to  give  effect  to  the 
ref/istry  of  plaintiff's  homestead  in  one  respect,  we  cannot  in  another. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  avoided,  annulled  and  reversed;  and  it  is  further 
ordered,  adjudged  and  decreed  that  plaintiff's  right  of  homestead  upon 
tiie  property  seized  be  recognized,  and  enforced,  and  his  injunction 
perpetuated. 

It  is  further  ordered,  adjudged  and  decreed  that  the  demands  of 
both  plaintiff  and  defendant  for  damages  be  rejected,  and  that  all  costs 
be  tAxed  against  the  defendant  and  appellant. 


^      ^8«  XT  lOfXA 

48  l.>35  No.   1294. 

116  ^j  Mrs.  Clara  J.  Mullen,  wife,  etc.,  vs.  Zubbrbier  &  Behan. 

The  Supreme  (!)onrt  has  uo  jnrisdJcUon  over  a  suit  iu  nullily  of  a  judf^n^eDt  rendered  on  an 
liypothwarj'  action,  when  the  anioimt,  to  pay  which  the  pi-oiierty  in  mmglit  to  l»e  ftubj(H't«d, 
do(>8  not  exceed  two  thousand  dollars. 

The  circumstance  that  the  demand  in  nullity  is  coupled  with  a  prayer  for  damages  fx<>ee<1in;r 
that  sum,  does  not  make  the  case  appeahible. 

APPEAL  from  the  Twenty-fifth  District  Court,  Parish  of  Lafayette. 
DeBaillan,  J. 

L.  L.  Bourges  for  Plaintiff  and  Appellant. 

Felix  Voorhies  <&  Son  for  Defendants  and  Appellees. 


Tlie  opinion  of  the  court  was  delivered  by 

Bermudez,  C.  J.  This  is  a  suit  to  annul  a  judgment.  Tlie  complaint 
is,  tliat  the  judgment  was  rendered  without  any  citation  issued  to  and 
served  on  the  tlien  defendant,  but  contradictorily  with  a  curator  od /loc, 
whom  the  court  was  powerless  to  appoint  and  who  could  not  represent 
her. 

The  suit  in  which  the  judgment  complained  of  was  rendered,  had  for 
its  object  the  enforcement  of  a  money  judgment  for  five  hundred  and 
forty  dollars  and  thirty-five  cents  ($540  35)  by  the  hypothecary  action. 
That  judgment  had  been  rendered  against  the  party  from  whom  the 
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defendant  had  acquired  tlie  property,  and  was  recorded  at  the  time  of 
the  transfer. 

The  siction  of  nullity  ia  therefore  brought  to  relieve  the  property 
from  a  claim  which  does  not  exceed  $2000,  the  actual  lower  limit  of 
our  jurisdiction. 

It  is  true  that  the  plaintiff  sues  besides  for  $3000  damages,  said  to 
have  been  sustained  in  consequence  of  the  judgment  attacked,  which 
it  16  Faid  prevented  plaintiff  from  selling  tlie  property,  and  al^o  in 
attorney's  fees  for  bringing  the  present  suit;  but  there  is  nothing  to 
show  tliat  the  judgment  was  executed  and  that  injury  was  entailed  in 
consequence. 

The  claim  for  damages  clearly  appears  to  have  been  made  for  the 
sole  purpose  of  bringing  the  case  within  the  jurisdiction  of  this  Court; 
and,  unfounded  as  it  seems  on  the  face  of  the  papers,  it  must  be  deemed 
frivolous. 

In  the  case  of  Young  vs.  Duncan,  39  Ann.  86,  in  which  an  attorney 
claimed  a  fee  of  $1500,  with  privilege  on  a  judgment  valued  at  more 
than  $2000,  the  appeal  was  dismissed,  the  title  to  the  judgment  not 
being  involved  and  the  only  question  at  issue  being  the  value  of  the 
services  of  counsel  and  the  existence  vel  non  of  the  security  claimed. 

This  Court  could  pass  on  the  question  of  damages  only  after  having 
annulled  the  judgment  attacked. 

It  is  thetefore  ordered  that  the  appeal  herein  be  dismissed  with  co;Us. 


No.  1295.  --^, 

The  State  ex  rel.  Joseph  Levy  &  Brother  vs.  Judok  Thirp  nj^SLl 

City  Court  of  New  Orleans. 

Aft  Xo.  45  of  1880,  wliich  is  eiititle<l  "An  Act  to  orjjcanizt*  the  City  ('ourt«  iii  the  city  of  New 
OrleauM,  to  regulate  the  territorial  .jnriBdictiou  thereof  and  pnK'einliugM  therein,  and  to  fix 
the  salariefl  of  the  jadge«,"  l8  not  uncouHtitiitioual  hh  violative  of  ritlier  Article  46,  or 
AHicle  135  of  the  Constltntion. 

ItK  pi-oviHion»,  which  detiue  the  territorial  jurindictiou  of  the  city  courta.  far  from  conflicting 
with,  were  enacted  in  furtherance  of.  Article  135  of  the  CouMtitutiou,  in  which  the  conrtH 
aforenaid  are  created.  Under  it»  provisions,  it  is  clear  that  no  n'nideut  of  the  left  bank  i>f 
the  <*ity  of  New  Orleans  can  he  sued  in  the  Thiitl  C'ity  Court,  whose  juriwliction  i« 
re8tricte«l  to  that  portion  of  the  city  of  New  Orleans  which  lies  on  the  right  bank  of  the 
MiiwiBHippi  river. 

A    PPLICATION  for  Certioinii  and  Mandamus. 


Bernard  Titche  for  the  Relator. 
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state  ex  rel.  Levy  &  Bro.  vs.  Jadjce. 

The  opinion  of  the  Court  was  delivered  by 

PochA,  J.  This  controversy  presents  the  question  of  a  proper  defi- 
nition of  the  territorial  jurisdiction  of  the  Third  City  Court  of  New 
Orleans. 

Under  the  provisions  of  Act  No.  45  of  1880,  its  jurisdiction  is  limited 
to  that  portion  of  the  parish  of  Orleans  which  lies  on  the  right  bank  of 
the  river  Mississippi^  and  in  an  attempt  of  relator  to  sue  a  party  resid- 
iding  in  New  Orleans  on  the  left  bank  in  that  court,  the  respondent 
judge  maintained  the  exception  of  the  defendant  to  his  jurisdiction 
ratione  persona. 

Hence  arises  the  complaint  of  relator,  who  makes  the  following 
points  in  support  of  his  proposition  that  the  jurisdiction  of  the  Third 
City  Court  extends  to  all  portions  of  the  parish  of  Orleans: 

1st.  That  the  Legislature  had  not  the  constitutional  authority  to 
limit  the  jurisdiction  of  the  city  courts  created  by  the  Constitution,  to 
any  portion  of  the  parish  of  Orleans. 

The  city  courts  were  created  by  Article  135  of  the  Constitution, 
which  provides:  "  There  shall  be  in  the  city  of  New  Orleans  three  city 
courts,  one  of  which  shall  be  located  in  that  portion  of  the  city  on  the 
right  bank  of  the  Mississippi  river."  •  •  •  "The  General  Assem- 
bly shall  regulate  the  salaries,  territorial  division  of  jurisdiction,  the 
manner  of  executing  their  process,  the  fee  bill  and  proceedings  which 
shall  govern  them."    *    •    • 

From  this  plain  and  unambiguous  language  it  appears  clearly  that 
after  creating  three  city  courts,  and  providing  that  one  of  them  should 
be  located  on  the  right  bank  of  the  river,  the  framers  of  the  Constitu- 
tion wisely  vested  the  Legislature  with  full  and  exclusive  power  to 
enact  all  laws  which  might  prove  necessary  to  set  those  courts  in  mo- 
tion. It  is  worthy  of  note  that  the  power  to  regulate  their  jurisdiction 
as  to'  territory,  which  is  contested  by  relator,  was  expressly  delegated 
in  the  article. 

Hence,  it  was  competent,  under  that  power,  for  the  Legislature  to 
enact  the  third  section  of  the  Act  No.  45,  which  reads:  "  That  no  per- 
son shall  be  sued  before  any  other  court  than  the  one  having  jurisdic- 
tion over  the  place  of  his  residence;  but  all  the  constables  of  said  city 
courts  shall  have  authority  to  execute  process  throughout  the  entire 
parish  of  Orleans." 

There  is  no  inconsistency,  as  argued  by  relator's  counsel,  between  ' 
the  restriction  of  the  territorial  jurisdiction  of  the  courts  and  the 
authority  granted  to  their  various  and  respective  constables  to  serve 
process  throughout  the  entire  parish  of  Orleans. 
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TIte  irtaDifest  object  of  the  Cou  ventioc  in  creating  the  city  courts  was 
to  facilitate  and  to  expedite  the  administration  of  justice  in  New  Or- 
leiins  among  litigants  in  suits  involving  sums  not  exceeding  ^ne  hun- 
dred dollars^  hence,  it  created  several  courts  and  vested  each  with  a 
well  defined  territorial  jurisdiction.  But  foreseeing  that  witnesses 
might  not  all  live  within  the  territorial  jurisdiction  of  the  court,  but 
within  the  limits  of  the  parish  of  Orleans;  and  that  it  might  become 
necessary  to  sequester,  attach  or  seize  property  situated  outside  of  the 
jurisdiction  of  the  court,  but  in  other  portions  of  the  parish,  the  Legis- 
lature properly  extended  to  constables  the  power  to  serve  such  process, 
either  of  summons,  sequestration,  attachment  or  seizure  and  the  like 
throughout  the  entire  parish. 

2d.  Relator's  second  point  is  that  Section  2,  of  Act  46  of  1880,  which 
defines  the  territorial  division  of  jurisdiction  of  the  three  city  courts  is 
violative  of  Article  46  of  the  Constitution,  which  reads:  '^  The  General 
Assembly  shall  not  pass  any  local  or  special  law  on  the  following  ob- 
jects: •  •  •  regulating  the  practice  or  jurisdiction  of  any  court 
or  changing  the  rules  of  evidence  in  any  judicial  proceeding  or  inquiry 
before  courts."    •    •    • 

When  weighed  in  the  scales  with  the  undisputed  fact  that  the  enact- 
ment of  the  section  thus  assailed  was  in  obedience  to  the  formal  con- 
stitutional mandate  contained  in  Article  135,  the  argument  of  relator 
is  too  trivial  to  justify  any  further  notice  than  a  mere  mention.  Like 
all  over-zealous  litigants,  relator,  having  gone  beyond  his  depth, 
reaches  out  for  a  support  which  can  but  destroy  him.  If  that  enact- 
ment is  unconstitutional,  the  city  courts  are  yet  in  a  state  of  chaos,  and 
the  very  court  which  he  invokes  would  thus  be  stripped  of  all  power  to 
entertain  and  determine  his  demand. 

3d.  His  next  contention  is,  that  in  extending  the  jurisdiction  of  the 
first  and  second  city  courts  concurrently  to  all  portions  of  the  city  of 
New  Orleans  on  the  left  bank  of  the  river,  while  it  restricted  the  juris- 
diction of  the  Third  City  Court  to  the  right  bank,  the  Legislature  made 
an  unconstitutional  dipcrimination  against  said  Third  City  Court.  The 
injustice  of  the  discrimination  is  not  easily  discernible.  Under  its 
effect  the  first  and  second  city  courts  arc  denied  jurisdiction  over  the 
right  bank  of  the  river  just  as  clearly  and  eflVictively  as  the  Third  City 
Court  is  denied  jurisdiction  in  that  portion  of  the  city  which  lies  on 
the  left  bank  of  the  river. 

The  reason  which  prompted  the  wisdom  of  locating  a  city  court  on 
the  right  bank  of  the  river,  which  was  manifestly  the  purpose  of  avoid- 
ing to  litigants  cf  that  portion  of  the  city  the  necessity  of  crossing  a 
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migbty  river  for  the  purpose  of  minor  litigation,  is  very  saggestive  of 
a  like  protection  to  the  residents  of  the  left  bank. 

But  after  all,  the  Legislature  had  the  constitutional  power  to  make 
the  enactment,  and  the  wisdom  of  its  course  is  not  a  subject  within  tlie 
scope  of  judicial  investigation. 

4tb.  Relator's  fourth  and  last  point  is  to  tlie  effect  that  the  legislat 
tive  delegation  of  power  to  the  constable  to  execute  process  throughout 
the  entire  parish,  necessarily  includes  that  of  citation,  and  that  there- 
fore the  court  must  also  have  the  power  to  issue  such  citation  without 
territorial  restriction. 

That  contention  involves  the  proposition  that  the  jurisdiction  of  the 
court  must  be  measured  by  the  powers  of  the  constable.  The  argu- 
ment is  so  weak  that  similar  to  brittle  glass  it  falls  to  pieces  by  the 
mere  handling.  It  has  already  been  shown  what  the  law  meant  by  the 
process  which  the  constable  can  serve  or  execute  in  all  portions  of  the 
parish.  The  Legislature  surely  did  not  mean  process  which  did  not 
and  could  not  exist,  under  its  own  prohibition  contained  in  the  same 
section. 

Our  conclusion  is  therefore  clear  that  the  Third  City  Court  of  New 
Orleans  has  no  jurisdiction  rations  persona!  over  residents  of  the  left 
bank  of  the  city,  and  that  the  respondent  judge  committed  no  error  in 
maintaining  defendant's  exception  in  the  case  of  Joseph  Levy  &  Bro. 
vs.  J.  F.  Oser. 

The  writs  prayed  for  by  relator  are  t^ierefore  denied,  and  his  appli- 
cation dismissed  afc  his  costs. 

The  Chief  Justice  takes  no  part. 


No.  1297. 
David  B.  Thompson   vs.  Gkorge  C.  Walkek,  Testamkntauy  Ex- 
ecutor. 

Ill  an  action  by  one  ]>artiH'r  a^iast  uuotlier  praying  for  »  full  and  final  M'ttlenient  of  the  part- 
iif  rahip  atrairH.  a  demand  that  the  defendant,  wlio  had  beon  left  in  oharj^e  uh  liqnithitor 
after  thf  disHolntion,  file  an  actonnt  of  liis  gONtiou.  in  only  incidrntal  to.  and  not  iuronsi.Ht- 
cnt  with,  the  main  demand. 

Xcither  is  a  prayer  to  recover  at  lea*t  a  ccHain  ainonnt  and  such  further  amount  ai«  may  1h> 
found  due  on  Hcttlcment,  inconmHtent  witli  the  action  of  Mcttlemont. 

A  plea  of  full  and  final  settlement  jm  not  sustaintMl  by  evidence  of  only  a  partial  settlement. 

APPEAL  from  the  Nineteenth  District  Court,  Parish  of  St.  Mary. 
Allen,  J. 

Bremix  <&  Benoudet,  for  Plaintiff  and  Appellant. 
Don  Cafferyy  for  Defendant  and  Appellee. 
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The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  action  is  brought  by  plaintiff,  surviving  partner  of 
the  late  firm  of  Walker  &  Thompson,  against  the  defendant  as  execa- 
tor  and  legal  representative  of  the  deceased  partner,  Charles  H. 
Walker. 

The  prayer  of  the  petition  is  :  "  That  a  full  settlement  be  made  by 
said  defendant  of  all  the  business  affairs  of  Walker  &  Thompson 
(partners  as  before-mentioned),  in  manner  and  form  required,  and  that 
defendant  file  a  full  statement  and  account  on  trial,  showing  amounts 
received  and  disbursed  and  everything  in  that  connection  necessary  to 
a  final  settlement.  He  further  prays  that  said  defendant  be  condemned 
to  pay  plaintiff  at  least  the  sum  of  $1500  before  mentioned,  and  the 
sum  of  $544  with  interest,  and  that  defendant  be  condemned  to  pay 
(18  much  more  as  may  be  found  due  on  general  settlement,  and  that  judg- 
ment be  accordingly  rendered. 

He  further  prays  that  all  accounts,  claims  and  demands  be  finally 
settled,  and  for  general  relief." 

Defendant  filed  the  following  exceptions:  "1st.  Tliat  the  only 
action  plaintiff  is  entitled  to,  if  any,  is  an  action  for  settlement  of 
partnership  accounts,  and  not  an  action  compelling  defendant  to  ac- 
count. 

"2d.  That  no  action  can  be  brought  by  one  partner  against  an- 
other for  items  of  indebtedness  of  an  individual  character,  but  that 
the  action  is  limited  to  one  for  settlement  of  partnership  affairs  and 
accounts,  and  for  whatever  amount  may  be  found  due  on  balance. 

"  3d.  And  in  case  the  foregoing  are  overruled,  defendant  says  that, 
by  notarial  act  of  date  19th  July,  1879,  plaintiff  and  defendant  fully 
and  finally  settled  all  the  partnership  affairs  of  the  firm  of  Walker  & 
Thompson,  and  that  in  consequence  this  action  cannot  be  maintained." 

From  a  judgment  maintaining  these  exceptions  and  dismissing  the 
suit,  the  present  appeal  is  taken. 

We  think  the  exceptions  have  not  the  slightest  merit.  The  action  is 
unquestionably  oue  for  the  settlement  of  the  partnership. 

The  demand  on  defendant  to  account  is  a  mere  incident  of  the 
action,  based  on  the  allegation  contained  in  tlie  petition  that,  by  the 
terms  of  the  dissolution,  defendant  was  charged  with  liquidation  and 
settlement  and  with  the  duty  to  render  such  account. 

The  claim  to  a  judgment  for  at  least  the  specific  sums  named  is  also 
entirely  subordinated  to  the  prayer  for  a  general  settlement,  in  which, 
of  course,  the  judgment  will  be  for  the  amount  found  due,  whether 
greater  or  less  than  the  sums  named.    These  particular  sums  undoubt- 
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edly  grow  out  of  the  partnersliip  relations,  and  will  fonn  elements  of 
the  settlement,  accordingly  as  they  are  sastained  or  not. 

The  last  exception  is  inconsistent  with  the  first  two.  Although  we 
find  the  act  of  settlement  referred  to  in  the  record,  we  find  no  note  of 
its  having  been  offered  in  evidence.  But,  in  any  event,  it  is,  on  its 
face,  only  a  partial  settlement,  and  not  full  and  final ;  and,  further- 
more, the  defendant  denies  the  authority  of  the  agent  who  acted  in  his 
behalf,  and  also  attacks  it  on  the  grounds  of  error  and  fraud. 

All  these  matters  should  be  settled  on  the  merits  of  the  cause. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed;  that  the  exceptions 
interposed  by  defendant  be,  as  such.«  overruled  -,  and  that  the  cause  be 
remanded  to  the  lower  coart  to  be  there  proceeded  with  according  to 
law ;  defendant  to  pay  costs  of  the  exceptions  in  the  lower  court  and 
those  of  this  appeal. 


No.  1299. 
E.  J.  Hart  vs.  C.  D.  Caffbry,  Curator.— J.  H.  Moses,  Intervenor. 

An  ancient  debt,  aeonred  by  morl^age,  alwaya  kept  alive,  and  finally  acknowledged  fonnaUy 
.  in  a  notarial  act,  whei'eby  it  is  declared  to  be  secured  by  mortgage  on  the  same  property, 
specially  described,  and  which  is  dnly  and  seasonably  recorded  in  the  parish  in  which 
the  real  estate  encambered  lies,  is  entitled  to  be  paid  with  a  first  rank,  in  preference  to 
a  debt  acknowledged  sabseqnently  and  secured  by  an  act  aflerwards  executed  and  next 
recorded. 

In  such  a  case  it  is  immaterial  whether  the  ancient  act  of  mortgage  was  or  not  reinscrlbed 
within  the  ten  years  following  its  inscription. 

The  second  act  accomplishes  the  purposes  of  a  reinscription  and  secures  the  debt  as  effect- 
ually as  if  the  previous  act  had  been  reinscribed,  at  least  as  concerns  the  first  subse- 
quent mortgage  creditor. 

APPEAL  from  the  Twenty -fifth  District  Court,  Parish  of  Lafayette. 
DeBaillion,  J. 

O.  G,  <&  J,  Mouton  for  Plaintiflf  and  Appellee : 

1.  An  act  by  which  property  is  transferred  to  another,  with  the  right  in  the  latter  to  sell 
the  same  in  satisfaction  of  a  debt  due  by  the  transferrer,  and  the  surplus,  if  any,  after 
payment  of  said  indebtedness  to  be  returned  to  the  debtor  is  not  a  sale  or  a  giving  in 
payment.  .12  Ann.  949 ;  36  Ann.  439  ;  35  Anu.  108. 
»2.  The  intervenor  has  elected  his  plea  of  mortgagee  and  is  bound  by  it.  23  Ann.  699:  35 
Ann.  108. 

3.  When  a  title  or  a  real  right  upon  real  estate  is  claimed  to  be  valid  under  the  laws  of 
another  State,  where  it  was  acquired,  those  laws  must  be  produced  in  evidence  or 
proved,  otherwise  the  validity  of  that  title  or  real  right  will  be  made  to  depend  upon 
our  own  laws,  more  especially  when  that  validity  is  denied.  15  Ann.  491 ;  9  R.  151 ;  8 
Ann.  134 ;  14  Ann.  391 ;  17  Ann.  73 ;  34  Aun.  387. 
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The  form  of  written  instrximents  are  goremed  by  the  law  and  asagefl  of  the  plaee  where  they 
are  passed ;  but  their  effect  must  be  regulated  by  the  laws  of  the  place  where  the  prop- 
erty to  be  affected  is  sitaated.    C.  C.  Art  10;  34  Ann .  797 ;  3  Ann.  212 . 

it  ooBTentional  mortgage  is  a  contract  by  which  a  person  binds  the  whole  of  his  property, 
or  a  portion  of  it  only,  in  favor  of  another,  to  secare  the  exeoation  of  some  engagement, 
without  diTCsting  himself  of  the  possessjon.    C.  C.  S290. 

An  instrnment  by  vt  hich  mortgaged  property  is  anthorized  to  be  sold  extrajudicially,  is  not 
▼alid  nnder  the  laws  of  Louisiana,  as  far  as  third  persons  are  concerned,  whatever  may 
be  its  effect  between  the  parties ;  and  that,  even  if  execnted  oat  of  the  State.  3  Ann. 
212;  34  Ann.  797. 

An  act  purporting  on  its  face  to  be  a  trust  conveyance  or  deed  of  trust  in  fee  simple  wiU 
not  be  given  the  effect  of  an  act  of  mortgage  binding  on  third  parties.    34  Ann.  797. 

Beasonable  doubt  as  to  the  true  character  of  the  Act  will  protect  effectually  third  parties 
from  its  operation.    34  Ann.  800-1,  opinion  Assocfate  Justice  Fenuer. 

An  act  executed  in  Alabama,  and  avowedly  a  mortgage  under  the  laws  of  that  State,  and 
affecting  real  estate  in  this  State,  will  not,  even  between  the  contracting  parties,  have 
the  effect  here  which  is  claimed  for  it  in  Alabama,  and  as  a  mortgage  will  not  operate 
as  a  divestiture  of  title.    38  Ann.  890. 

Mortgages  should  be  inscribed  in  the  proper  book,  otherwis-.  third  parties  are  protected. 
Louque's  Digest  Verbo  Registry,  II  (C)  Nos.  2,  3,  4,  6  and  7. 

To  novate  a  debt  twoc  onditions  must  concur.  1st,  to  extinguish  an  existing  obligation ;  2d, 
to  substitute  a  new  one  in  its  place.    G.  C.  2185. 

Novation  is  never  presumed ;  it  must  clearly  result  fh>m  the  terms  of  the  agreement  or  by 
a  full  discharge  of  the  original  debt.  C.  C.  2190 ;  Hennen  Digest,  p.  992,  Verbo  Novation, 
Nos.  1  and  2. 

If  the  pre-existing  obligation  be  only  modified  in  part,  and  any  stipulatien  of  the  original 
obligation  is  suffered  to  remain,  there  is  no  novation.  G.  G.  2187;  9  An.  228;  22  Ann. 
184 ;  34  Ann.  534 ;  Gode  Napoleon,  1273;  I^laroad^,  vol.  4,  p.  582;  No.  II,  765-768. 

The  transfer  of  a  debt  without  subrogation  is  not  the  substitution  of  a  new  creditor.  Mar- 
cad6.  Vol.  4,  p.  587;  No.  HI,  769,  770.  G.  N.  12T3;  Givil  Gode,  art.  2161 ;  21  Ann.  5;  27 
Ann.  547. 

The  laws  of  registry  is  te  give  public  notice  with  reasonable  certainty  of  the  essential  par- 
ticulars of  a  mortgage ;  and  when  that  is  done  the  purposes  of  the  law  are  satisfied.  1 
Anu.  219;  2  Ann.  251 ;  5  Ann.  225. 

When  the  inscription  of  a  mortgage  by  authentic  act  contains  a  copy  of  all  portions  of  the 
act  upon  which  the  mortgage  is  based,  it  complies  with  the  requirements  of  art.  3348, 
G.  G.,  although  itbe>ot  a  copy  of  the  entire  act.  35  Ann.  984;  5  B.  225;  6  Ann. 
242-349. 

M,  E,  Girard  for  Intervenor  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Bermudez,  C.  J.  This  is  a  suit  via  ordinariaf  to  enforce  the  pay- 
ment of  a  mortgage  note,  executed  on  December  3,  1872^  and  secured 
by  mortgage  by  a  notarial  act,  which  was  recorded  on  December  11 
following  in  the  Recorder's  office  of  Lafayette  Parish,  in  which  the 
property  is  situated. 

From  time  to  time  the  mortgagor,  Perry. Moses,  made  payments  on 
said  note. 

On  March  3, 1880,  plaintiff,  as  the  holder  of  the  note  and  the  drawer 


•110  4771 


806  SUPREME  COURT  OF  LOUISIANA. 

School  Directoi-H  V8.  Jiidict*  et  aU. 

thereof,  liquidated  the  iDdebtedness.  Five  uott-B,  for  different  amounts, 
Aggregating  the  amount  due,  were  fnrnialied  by  Perry  Moses,  to  repre- 
sent the  former  note  and  to  be  secured  by  the  mortgage  by  which  the 
payment  of  said  note  was  guaranteed,  on  the  same  property  which  was 
specially  described,  with  tlie  express  stipulation  that  neither  the  orig- 
inal debt  nor  the  first  mortgage  would  be  considered  as  novated,  and 
that  payment  of  the  five  notes  would  extinguish  the  note  and  mort- 
gage of  1872. 

On  October  20,  1885,  Perry  Moses  appears  to  have  executed  a  mort- 
gage in  favor  of  J.  H.  Moses,  to  secure  payment  of  an  indebtedness  on 
the  same  property. 

This  act,  the  validity  of  which  was  impugned,  was  recorded  on 
October  25th  following. 

This  second  mortgage  creditor  intervened,  claiming  priority  over 
plaintiff,  on  the  ground  that  the  original  act  of  mortgage  had  not  been 
duly  reinscribed,  in  fact,  has  not  been  reinscribed  at  all,  and  that 
the  original  inscription  having  perempted,  by  the  lapse  of  the  cen 
years  following  it,  the  debt  claimed  by  plaintiff,  although  dne,  has 
ceased  to  be  secured  by  mortgage  on  the  real  estate  originally  encum- 
bered. 

There  was  judgment  in  favor  of  plaintiff  for  the  amount  of  his  debt, 
recognizing  it  as  secured  by  mortgage,  and  dismissing  the  intervention. 

The  intervenor  alone  appeals. 

It  is  unnecessary  to  pass  upon  the  question  of  formal  reinscription 
raised  by  the  intervenor. 

Admitting  that  the  original  act  was  never  reinscribed,  it  is  enough 
to  entitle  plaintiff  to  recover,  that  the  amount  which  he  sues  for  was 
acknowledged  as  due  him,  and  that  its  payment  was  secured  by  mort- 
gage on  the  same  property,  which  was  specially  described  in  the  act, 
and  that  the  instrument,  complete  in  itself,  was  duly  recorded  at  a 
date  anterior,  years  previous,  to  the  inscription  of  intervenoHs  act  of 
mortgage. 

The  act  subserves  all  the  purposes  which  a  technical  reinscription 
would  have  accomplished,  at  least  as  concerns  the  first  subsequent 
mortgage  creditor. 

Judgment  affirmed. 


Jfn  SS,  No.  1302. 

Hoard   of   S<'hool   Directors   Parish    of    Lafayette   vs.    J.   X. 

JUDICE,  ET  als. 
rrinci])al  rannot  tirj^o  that  he  han  not  taken  the  oath  of  oflloe,  neither  can  his  soretJes :  and 
thc^  law  vill  pnttsTunc  that  he  did  take  the  oath  when  he  has  performed  other  reqnir«meDt« 
of  the  law. 
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PeTsoiiB  signing  an  official  bond  afdmit  the  capacity  of  the  principal,  and  cannot  afterward 

deny  hia  capacity. 
Persona  signing  an  official  bond  an  soreties  waive  defoct«  of  fonn.    As  they  bind  themselves 

so  shall  they  be  bonnd.    Where  no  separate  book  is  kept,  registry  in  the  mortgage  book  is 

safficient. 
Sureties  cannot  complain  of  any  act  of  omission  or  commission,  which  does  not  affect  their 

rights  as  against  the  principal. 
Sureties  cannot  set  up  ineligibility  of  their  principal  when  he  has  actt-^d  In  the  official  capacity 

mentioned  in  the  bond. 

APPEAL  from  the  Twenty-fifth  District  Court,  Parish  of  Lafayette, 
DeBaiUon,  J. 

B.  0,  8med^  and  C.  D,  Caffery,  for  Plaiotiffs  and  Appellees. 
M.  E.  Girard,  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J»  This  is  a  suit  by  the  plaintiff  board  against  John  N. 
Judice,  as  treasurer  of  the  school  funds  of  said  parish  and  the  sureties 
on  his  official  bond  for  $2640,  the  amount  for  which  the  said  Judice  is 
charged  with  being  a  defaulter. 

Judice  made  no  defense  and  no  appearance. 

The  sureties,  besides  the  general  issue  in  their  answer,  set  up  special 
defenses,  as  follows : 

Ist.  Said  Judice  never  was  Parish  Treasurer  5  that  he  did  not  qual- 
ify as  such  in  1885,  not  having  taken  the  oath  required  by  law. 

2d.  The  document  upon  which  the  plaintiffs  rely  is  not  a  bond  legal 
in  form  or  substance,  or  in  any  way  binding  on  defendants,  having 
none  of  the  requirements  of  such  documents  to  make  it  binding — thai 
it  is  not  completed. 

3d.  It  is  not  attested  or  authenticated  by  two  witnesses  and  the  Re- 
corder—it is  not  recorded  in  a  separate  book  kept  for  tliat  purpose  to 
operate  a  mortgage  upon  all  the  estate  of  the  principal. 

4th.  It  is  not  accepted  by  the  Parish  Board  of  School  Directors  and 
Recorder  of  the  parish,  nor  has  a  copy  thereof  been  sent  to  the  Super- 
intendent of  Education  and  State  Treasurer. 

5th.  That  the  Board  failed  to  adjust  his  accounts  in  proper  time, 
(annually  at  least),  and  thus  through  their  laches  allowed  him  to  be- 
come and  remain  a  defaulter. 

6th.    That  a  parish  treasurer  is  elected  for  one  year  only,  and  at  the 

end  of  that  or  any  time,'he  is  ineligible  to  the  same  or  any  other  office 

unless  he  has  duly  and  regularly  obtained  a  discharge  for  any  amount 

of  public  moneys  with  which  he  may  been  entrusted  in  that  or  any 
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other  capacity.  Defendants  also  specially  allege  that  iD  August,  1835, 
Jadice  was  not  eligible  to  any  office  of  honor,  profit  or  trust,  as  he  had 
not  obtained  a  discharge  for  the  public  moneys  entrusted  to  him. 

There  was  judgment  against  the  defendants,  and  the  sureties.  Haz- 
ard Easton  and  Louis  G.  Breaux«  have  appealed. 

There  is  no  dispute  as  to  the  amount  of  Judice's  defalcation.  It  is 
charged  and  admitted  to  be  $2641  72. 

We  will  now  proceed  to  consider  seriatim  the  special  defenses  set 

forth  : 

I. 

This  relates  to  the  defense  that  the  sureties  are  not  bound  because 
Judice  never  qualified  as  treasurer  by  taking  the  required  oath,  and 
whether  he  took  the  oath  is  a  disputed  fact.  It  is  not  necessary  to  de- 
termine it,  since  it  is  well  settled  that  the  sureties  on  the  bond  of  an 
officer  acknowledge  that  he  is  such  officer  de  facto,  and  are  not  per- 
mitted to  deny  the  capacity  of  their  principal  thus  recognized.  Police 
Jury  vs.  Howet,  2  L.  47;  Duncan  vs.  State,  7  Ann.  378;  State  vs.  Blohro, 
26  Ann.  538. 

The  same  reasoning  and  authorities  will  apply  to  the  contention  that 
the  sureties  are  not  bound  because  Judice  was  not  eligible  to  the 
office  of  treasurer  by  reason  of  his  having  previously  filled  positions  of 
public  trust  and  been  custodian  of  public  moneys,  and  failing  to  pro- 
duce his  quietus  on  account  of  such  previous  employments  before  bis 
appointment  as  treasurer,  in  the  instance  before  us.  See  also  State  vs. 
Hayes,  7  Ann.  118;    State  vs.  Securities  of  Breed,  10  Ann.  492;    State 

vs.  Dunn,  11  Ann.  549. 

IL 

As  to  the  defects  in  the  bond :  It  is  not  authenticated  by  two  wit- 
nesses and  Recorder,  and  not  recorded  in  separate  book,  nor  accepted 
by  the  School  Directors,  etc. 

Tlie  requirement  for  attestation  of  such  bond  is  merely  directory^ 
The  omission  of  such  formality,  it  has  been  expressly  held,  will  not 
affect  the  liability  of  the  sureties  thereon.  State  vs.  Wenfred,  12  Auu. 
643  ;  State  vs.  Hampton,  14  Ann.  725. 

There  was  no  separate  book  kept  for  recording  such  bonds  as  the 
witnesses  testify.  The  bond  was  recorded  in  the  book  of  mortgageM, 
which  was  sufficient.  Copley  &  Newman  vs.  Sheriff,  7  Ann.  595: 
State  vs.  Hampton,  14  Ann.  725 ;  State  vs.  Bradley,  11  Ann.  643. 

The  bond  was  really  accepted  by  the  School  Board  when  Judice  was 
permitted  to  take  charge  of  the  school  fund.  There  was  an  accept- 
ance of  it  by  the  President  of  the  Board,  acting  under  instructions. 
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If,  however,  there  was  any  omission  in  this  respect,  it  would  not  avail 
the  sureties.  Expressly  ruled  in  Police  Jury  vs.  Honet,  2  L.  47  ^  Elam, 
Tutor  v».  Barr,  14  Ann.  471 ;  lb.  725. 

The  other  special  defenses  appearing  in  the  answer  are  not  insisted 
on  in  argument,  and  we  presume  are  abandoned.  We  have,  however, 
not  omitted  to  f  xamine  them,  but  we  fail  to  see  their  force  or  bearing. 

The  conclusions  reached  on  the  several  points  of  the  defense  dis- 
pense with  the  consideration  of  the  numerous  bills  of  exceptions. 

After  a  critical  review  of  the  whole  case,  we  find  no  reason  to  dis- 
turb the  judgment  of  the  lower  court,  and  it  is  therefore  affirmed  with 
costs. 


No.  1303. 
Bush  &  Levert  vs.  Felix  B^rari),  President,  and  Members  or 
Police  Jury  op  St.  Martin  et  als. 

A  contestation  as  to  the  constitntionality  or  legality  of  a  tax  does  not  ariae  in  a  proceeding 
directed  solely  against  the  assessing  oi!icers  of  the  State  and  attacking  only  the  assess- 
ment of  property. 

In  such  cases,  this  Court  only  has  jurisdiction  when  the  aiuount  in  dispute  exceeds  $3000 :  and 
the  amount  in  dispute  is  the  difference  between  the  taxes  due  on  the  assessment  assaile<l 
and  those  which  would  be  due  under  the  reduction  aske<1. 

APPEAL  from  the  Twenty-first  District  Court,  Parish  of  St.  Martin. 
Mouton,  J. 

Breatix  <&  Benoudet  for  Plaintiffs  and  Appellants. 
Felix  Voorhies  for  Defendants  and  Appellees. 


46    7«^ 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  assessor  of  the  parish  of  St.  Martin  assessed  the 
property  of  plaintiffs,  situated  in  said  parish,  at  certain  valuations,  in 
which  plaintiffs,  though  dissatisfied,  acquiesced.  Subsequently,  the 
police  jury,  acting  as  a  board  of  reviewers  under  authority  of  sections 
23  and  24  of  act  98  of  1886,  revised  the  assessment  rolls,  and  made 
certain  increases  in  the  valuation  of  plaintiffs'  property. 

The  object  of  the  present  action  is  to  correct  and  reduce  these  as- 
sessments. 

The  petition  is  lengthy,  and  not  only  assails  the  assessments  as  ex- 
cessive, but  attacks  the  legality  of  the  proceedings  of  the  assessor  and 
of  the  police  jury,  and  asserts  tbe  unconstitutionality  of  the  whole 
system  of  assessment  adopted  by  the  legislation  of  the  State. 
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We  must  look,  however,  to  the  prayer  of  the  petition  in  order  to  de- 
termine the  trae  object  and  nature  of  the  action,  and,  tlioagh  long,  we 
here  transcribe  it  in  fiill.  They  pray :  '^  That,  after  legal  proceedings 
had,  it  be  decreed  that  said  assessment  is  excessive,  extravagant,  an- 
aniform,  inequitable,  incorrect  and  far  beyond  the  cash  value  of  the 
property  mentioned  ;  that  same  be  reduced  to  the  real  cash  value  of 
the  property,  and  that  the  assessment  be  made  to  conform ;  that  it  be 
decided  that  said  board  of  reviewers  has  no  legal  existence  and  the 
said  police  jury  no  authority  in  the  premises,  and  that  they  have  acted 
illegally  in  every  respect ;  that  the  increase  made  on  the  appraisement 
of  said  assessor  be  declared  null  and  void;  that  said  assessor  be  direct- 
ed and  ordered  to  assess  said  property  at  its  cash  value,  and  that  the 
judgment  of  the  court  shall  be  his  appraisement;  and  lastly,  they 
pray  for  such  orders  and  decrees  as  law,  justice  and  equity  demand.''' 

It  is  obvious  that  nothing  in  this  demand  involves  '*  the  constitution- 
ality or  legality  of  any  tax,  toll  or  impost  whatever,  or  of  any  fine,  for- 
feiture or  penalty  imposed  by  a  municipal  corporation.'' 

So  far  as  the  relief  sought  is  concerned,  it  touches  nothing  but  the 
assessment  of  the  property,  and  asks  only  a  reduction  thereof  to  a 
proper  valuation. 

In  such  cases,  we  have  determined  by  repeated  decisions  that  our 
jurisdiction  is  measured  by  the  pecuniary  ^'amount in  dispute,"  and  that 
this  amount  is  the  diflference  between  the  taxes  payable  on  the  assess- 
ment complained  of  and  those  which  would  be  due  on  the  reduction 
claimed.  Minor  vs.  Bndd,  38  Ann.  99 ;  Favrot  vs.  City,  Id.  230;  Adler 
vs.  Board,  37  Ann.  507  ;  State  ex  rel.  David  vs.  Judges,  Id.  898 ;  Cobb 
vs.  Maguire,  36  Ann.  801 ;  State  ex  rel.  Rivet  vs.  Judge,  Id.  286 ;  Block 
vs.  Assessor,  35  Ann.  965;  New  Orleans  vs.  Blanks  (N.  R.),  35  Ann. 
1201 ;  Gillis  vs.  Clayton,  33  Ann.  286 ;  Stubbs  vs.  Maguire,  32  Ann. 
817 ;  State  ex  rel.  Newman  vs.  Hayles,  Id.  1135 ;  State  ex  rel.  Crean 
vs.  Bouny,  Id.  1191. 

It  is  difficult  to  conceive  how  a  contestation  as  to  the  '*  constitution- 
ality or  legality  of  a  tax  "  could  arise  in  a  suit  directed  solely  against 
the  assessing  officers  of  the  State. 

In  one  case,  we  said :  '^  There  never  was  an  issue  between  the  State 
or  parish  and  the  relator  as  to  the  legality  or  illegality  of  the  tax,  and 
it  is  only  in  such  cases  that  ao  appeal  lies  to  this  court,  regardless  of 
amount.  It  may  be  that  the  assessment  was  illegal,  and  that  conse- 
quently the  adjudication  and  the  sale  attacked  are  nullities,  but  that 
does  not  justify  the  conclusion  that  the  tax  is  illegal  or  unconstitu- 
tional. 


OPELOUSAS,  JULY,  1887.  901 

Pnckette  vs.  Judge. 

A  tax  is  deemed  illegal  or  ancoDstitational  only  wLen  there  is  no 
law  aathorizing  it,  or  where,  there  being  such  a  law,  that  law  is  an- 
constitntional  and  so,  void. 

An  erroneous  assessment  does  not  make  the  tax  illegal.  A  tax  may 
be  legal  and  constitutional  thongh  the  assessment  be  defective.  State 
ex  rel.  David  vs.  Judges,  37  Ann.  898. 

The  foregoing  disposes  of  the  case. 

It  appears  from  the  record,  that  the  total  taxes  due  by  plaintiffs  on 
the  assessment  as  fixed  by  the  board  of  reviewers  are  $3180  52,  and  if 
the  assessment  was  reduced  to  the  lowest  cash  value  admitted  by 
plaintiffs  in  their  petition,  the  difference  in  the  taxes  due  would  fall  far 
short  of  two  thousand  dollars. 

It  is,  therefore,  ordered  that  this  appeal  be  dismissed  at  appellants^ 
cost. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  application  is  for  a  mandamus  to  compel  the  respond- 
ent judge  to  grant  a  suspensive  appeal  from  an  order  dissolving  a 
preliminary  injunction  on  bond. 

Art.  566,  C.  P.,  provides:  "One  may  likewise  appeal  from  all  inter- 
locutory judgments,  when  such  judgment  may  cause  him  an  irrepar- 
able injury." 

Art.  307,  C.  P.,  authorizes  the  courts,  **  in  their  discretion,"  to  dis- 
solve an  injunction  on  bond,  "  whenever  the  act  prohibited  by  the  in- 
junction is  not  such  as  may  work  an  irreparable  injury  to  the  plaintiff.'' 

It  is  held  that  the  discretion  thus  vested  in  the  courts  is  limited  to 
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Wliere  the  co-proprietor  and  editoi  of  a  newspaper  baa,  under  contract  with  his  co-partner, 

the  absolate  rij^ht  to  have  fnll  editorial  control  and  to  dictate  Its  policy  and  formnlate 
its  atterancea  apon  any  and  all  topics  and  sabjeots  withont  hindrance  or  interference 
from  his  partner  or  any  other  sonroe,  the  depriTation  and  denial  of  snob  right  by  the  acts 

of  his  Go*partner  censtitntes  an  iivjary  for  which  pecuniary  damages  woald  be  an  inade-         . 

qnate  compensation,  and,  therefore,  in  the  sense  of  the  law,  irreparable.  ^0^    ^0^1 

If  an  i^Jonction,  restraining  the  party  from  violating  and  depriving  the  other  of  the  exer- 
cise of  snch  right,  be  dissolved  on  bond,  snch  order  of  dissolnUon  is  an  interloontory 
decree  which  may  oanse  an  irreparablo  injury,  and  is,  therefore,  subject  to  a  suspensive 
appeal. 

A    PPLICATION  for  Mandamus. 

Alexander  &  Blanchard  and  Wise  db  Hemdon  for  the  Relator. 
B.  J,  Looney  and  JBell  dt  Bandolph  for  the  Respondents^ 
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cases  witere  the  act  prohibited  may  not  work  an  irreparable  injury; 
tliat,  in  the  latter  case,  they  have  no  right  or  power  to  dissolve  on 
boud;  aud  that  an  order  ^lissolving  on  bond  in  such  cases  is  itself  au 
interlocutory  judgment  which  may  cause  an  irreparable  injury,  and  is, 
therefore,  appealable  under  C.  P.,  566.  It  is  further  held  that  where 
the  judge  refuses  to  grant  an  appeal  from  such  au  order  the  plaintiff 
may  resort  to  this  Coart  for  a  mandamus  to  compel  him  to  do  so. 

On  application  for  such  mandamus  the  inquiry  in  this  court  is,  sim- 
ply, whether  the  act,  which  is  prohibited  by  the  injunction  aud  is 
unfettered  by  the  dissolution,  is  such  as  may  cause  to  plaiotiff  an  irre- 
parable injury.  If  found  to  be  such,  the  mandamus  is  granted  ;  if  not 
so  found,  it  is  denied. 

In  this  inquiry,  the  allegations  of  the  plaintiff^s  petition  for  injunc- 
tion are  to  be  taken  as  true,  so  far  as  the  facts  therein  set  forth  are 
concerned. 

By  the  foregoing  it  is  not  meant  that  we  are  to  be  concluded  by 
mei-e  allegations  in  the  petition  that  the  acts  restrained  will  occasion 
irreparable  injury.     Such  allegations  are  mere  inferences  and  dednc 
tions  from  the  acts  and  facts  charged,  the  verity  and  soundness  of 
Avhich  we  may  review. 

We  are  to  examine  the  facts  charged  and  the  nature  and  character 
of  the  injury  which  may  be  inflicted  by  the  acts  complained  of,  and 
are  thus  to  determine  whether  such  injury  may  be  irreparable  vel  non. 

It  is  difficult  to  lay  down  any  precise  rule  as  to  what  gives 
to  an  injury  the  quality  of  being  irreparable ;  but  the  general  principle 
is  that  an  injury  the  damage  from  which  is  merely  in  the  nature  of 
pecuniary  loss  and  can  be  exactly  and  fully  repaired  by  compensation 
in  money,  is  a  reparable  injury  for  which  a  bond  of  sufficient  amount 
and  properly  secured  may  afford  all  adequate  indemnity.  But  as  we  have 
heretofore  said :  "  There  are  many  injuries  which,  in  the  very  nature 
of  things,  cannot  be  repaired  by  any  money  consideration,  such,  for 
instance,  as  result  from  acts  which  outrage  the  feeling  and  wound  the 
sensibilities,  or  deprive  us  of  objects  of  affection  or  of  things,  perhaps, 
trivial  in  themselves,  but  of  inestimable  value  by  reason,  solely, 
of  being  associated  with  some  precious  memory  or  touching  incident 
of  our  lives.  Or  it  may  be  that  the  maintenance  of  the  writ  is  required 
to  preserve  to  us  our  homes,  and  to  establish  us  in  a  state  or  condition 
which,  lost  for  the  moment,  can  never  be  recovered,  nor  the  loss  atoned 
for  by  money.  In  this  class  of  cases,  the  injunction  should  be  main- 
tained because  the  injury  from  its  dissolution  would  be  irreparable.^ 
Crescent  City  vs.  Police  Jury,  32  Ann.  1194. 

The  foregoing  was  quoted  not  as  an  exhaustive,  but  as  an  illustrative, 
statement  of  the  kind  of  injuries  which  are  considered  irreparable. 
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Thus  it  was  held  tbat  an  iig unction  restraining  the  destruction  of 
forest  trees  upon  land  claimed  by  the  plaintiff  to  belong  to  him 
involved  an  irreparable  injury  and  could  not  be  dissolved  on  bond. 
Delacroix  vs  Viller6, 11  Ann.  39. 

So  it  was  held  that  an  injunction  to  restrain  the  sale  of  plantation, 
which  sale  would  involve  its  transfer  and  loss  to  the  claimant,  cannot 
be  dissolved  on  bond,  because  while  the  bond  might  indemnify  for  the 
value  of  the  plantation,  it  could  not  restore  the  plantation  itself. 
White  vs.  Cazenave,  14  Ann.  57.  * 

So  an  injunction  against  acts  operating  a  change  of  possession  of 
immovable  property  involves  an  irreparable  injury,  because  the  pos- 
session thus  obliterated  cannot  be  restored  for  the  time  during  which 
it  was  lost.  Marion  vs.  Johnson,  22  Ann.  512  3  Boedicker  vs.  East,  24 
Ann.  154;  Sigur  vs.  Judge,  etc.,  3^3  Ann.  133. 

Injunction  to  restrain  emptying  of  nuisance-boat  in  a  river,  polluting 
plaintiff's  water  supply  and  constituting  a  nuisance,  was  held  not  dis- 
soluble on  bond.     Water  Works  Co.  vs.  Oser,  36  Ann.  918. 

Where  members  of  a  Masonic  fraternity  enjoined  their  fellow  mem- 
bers from  excluding  them  from  the  enjoyment  of  the  common  property 
and  depriving  them  of  the  intellectual  and  moral  enjoyment  of  partici- 
pating in  Masonic  meetings  and  rites,  the  Court  said:  ''It  would 
be  difficult  to  estimate  in  dollars  and  cents  the  damage  the  plaintiffs 
may  sustain  by  being  deprived  of  their  supposed  privileges  as  mem- 
bers of  the  corporation.  A  compensation  even  in  damages  could  not, 
therefore,  be  readily  awarded  plaintiffs.  If  the  plaintiffs  have  any 
right  at  all,  they  are  entitled  to  maintain  their  injunction  until  they 
can  be  heard  contradictorily  with  their  opponents."  And  the  order 
dissolving  on  bond  was  reversed.    Rnabe  vs.  Femot,  14  Am.  847. 

Such  are  a  few  illustrations  of  the  principles  guiding  this  Court  in 
these  matters.  Each  particular  case,  however,  is  to  be  considered  on 
its  own  facts  and  circumstances  and  the  relief  determined  thereby. 

Let  us  now,  therefore,  examine  the  case  in  hand. 

Plaintiff  alleges,  in  substance,  that  the  establishment  constituting 
the  "  Shreveport  Times"  newspaper  was  leased  jointly  for  the  period 
of  three  3'ears,  by  himself  and  hfs  co-lessee,  Johnson,  to  be  conducted 
by  them  as  a  newspaper;  and  tliatit  was,  at  the  time,  agreed  between 
them  that  plaintiff  **  was  to  be  the  editor  of  the  paper  and  was  to  have 
full  editorial  control  of  the  newspaper,  its  policy  and  utterances  upon 
any  and  all  topics  and  subjects  without  hindrance  or  interference  from 
any  source ;  and  bis  co-lessee  was  to  have  charge  of  the  mechanical  de- 
partment of  said  paper  in  the  capacity  of  superintendent  of  the  type- 
setting and  printing  department  of  the  paper;"  that,   accordingly, 
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(Inriug  the  first  year  of  the  enterprise  plaintiff  had  enjoyed  sole  con- 
trol as  editor;  but  that,  within  a  few  days  prior  to  tlie  suit,  Jolinson 
had  assumed  to  interfere  with  the  editorial  control,  and  had  given 
instructions  to  insert  no  article  of  a  political  nature  prepared  and 
offered  by  Puckette,  and  had  actaally  thrown  out  and  refused  to  print 
such  articles  and  had  given  a  continuing  order  to  the  employees  in  the 
printing  department  not  to  insert  such. 

The  foregoing  are  pure  allegations  of  fact,  which,  for  the  purposes  of 
this  proceeding,  must  be  taken  as  true. 

He  alleges  that  this  conduct  of  his  co-lessee  is  a  usurpation  and 
invasion  of  his  rights;  that  it  operates  a  change  in  the  possession  and 
control  of  the  newspaper  and  deprives  him  of  his  just  control  over  its 
policy  and  editorial  utterances ;  that  it  deprives  him  of  the  intellectual 
enjoyment  of  editing  the  paper  and  prevents  him  from  carrying  oat 
the  policy  he  had  adopted  as  regards  said  paper;  that  he  cannot  be 
maintained  in  his  rights  as  editor  without  the  aid  of  the  court;  and 
that  the  action  of  the  defendant  was  calculated  to  injure  and  would 
injure  his  reputation  and  standing  as  a  newspaper  man  and  bring  him 
into  contempt  and  disrepute  in  his  vocation. 

Upon  such  allegations  the  injunction  was  originally  granted,  and 
upon  a  rule  to  dissolve  it  as  improvidently  and  illegally  issued  on  the 
face  of  the  papers,  the  judge,  after  full  hearing  and  with  an  elaborate 
opinion,  maintained  it. 

It  is  impossible  and  would  be  eminently  improper  for  us  to  follow 
the  learned  respondent  judge  in  his  discussion  of  the  legality  and  pro> 
priety  of  the  injunction  itself,  unless,  on  the  face  of  the  papers,  it  was 
perfectly  manifest  that  the  granting  of  the  injunction  was  an  abuse  of 
the  powers  of  the  court.  This  is  not  the  case.  The  contract  set  out 
cannot  be  treated  as  one  merely  for  personal  services,  nor  is  there  any 
dubiety  about  the  terms  or  construction  of  the  contract,  which  must 
be  absolutely  accepted  as  stated  in  the  petition.  Therefore,  the  case 
of  Healy  vs.  Allen.  38  Ann.  867,  does  not  apply. 

It  is  a  suit  for  the  specific  performance  of  a  contract  and  to  restrain 
the  violation  thereof  by  one  party,  and  we  have  very  considerately 
held  that,  "in  proper  cases''  (there  indicated),  "the  courts  of  this 
State  may  and  should  enforce  specific  performance  of  contracts,  by 
both  mandatory  and  injunctive  relief,"  quoting  articles  1926  and  1927, 
C.  C,  the  latter  of  which  declares:  "  In  ordinary  cases,  the  breach  of 
such  a  contract  (to  do  or  not  to  do)  entitles  the  party  aggrieved  only 
to  damages,  but  where  this  would  be  an  inadequate  compensation, 
and  the  party  has  the  power  of  performing  his  contract,  he  may  be 
constrained  to  specific  performance  by  means  prescribed  in  the  laws 
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whicb  regnlate  the  practice  of  the  courts."    Levine  vs.  Mitchell,  35 
Aon.  1126. 

Tlie  case  was  quite  similar  to  this  one,  being  for  an  injunction  to 
restrain  violation  of  a  partnership  contract. 

The  question  is  whether,  where  the  editor  of  a  newspaper  has  by 
contract  the  absolute  right  to  have  full  editorial  control  and  to  dictate 
its  policy  and  formulate  its  utterances  upon  any  and  all  topics  and  sub 
jects  without  hindrance  or  interference  from  his  co-partner  or  any 
other  source,  the  deprivation  and  denial  of  such  right  constitutes  an 
injury  fur  which  damages  would  be  an  inadequate  compensation,  and, 
therefoi^e,  in  the  sense  of  the  law,  irreparable. 

If  we  could  treat  a  public  newspaper  as  a  purely  mercantile  enter- 
prise and  the  vocation  of  an  editor  as  merely  mercenary,  perhaps  we 
might  maintain  the  contention  of  respondent  and  treat  the  injury  to 
relator  as  a  simple  question  of  profit  and  loss,  to  be  adjusted  by  pecu- 
niary compensation.  But  surely  newspapers  have  some  objects  and 
purposes  higher  than  mere  money  making.  As  operated  in  modern 
times,  they  are  something  more  than  mere  advertising  mediums  or 
even  purveyors  of  news.  They  are  organs  of  public  opinion,  instruct- 
ors of  the  people,  advocates  of  certain  fixed  policies  and  principles, 
the  promotion  of  which  must  gratify  the  intellectual  and  moral 
desires  of  their  proprietors,  even  if  they  do  not,  in  all  cases,  advance 
their  pecuniary  interests.  We  might  well  conceive  that,  though  offered 
the  amplest  pecuniary  inducements  to  advocate  principles  or  causes 
which  they  disbelieved,  or  to  abstain  from  advocating  those  which  they 
approved,  worthy  journalists  would  reject  such  propositions  with  the 
scorn  which  they  would  deserve.  We  must  apply  the  same  rule  to  the 
editor  of  a  newspaper.  He,  too,  must  be  treated  as  a  man  who  has 
principles  and  convictions,  a  sense  of  public  duty,  a  devotion  to  the 
interests  of  the  people  as  he  understands  them;  and  we  must  assume 
that,  in  executing  the  functions  of  his  high  calling,  he  sets  a  value 
upon  the  advancement  of  such  objects  far  above  and  beyond  any  mere 
pecuniary  reward.  When,  in  violation  of  liis  clear  legal  rights,  his 
mouth  is  muzzled  and  he  is  deprived  of  his  power  to  advocate  his  prin- 
ciples and  convictions  in  the  exercise  of  his  vocation,  we  are  bound  to 
hold  that  he  suffers  an  injury  not  susceptible  of  being  measured  by  a 
mere  money  standard,  and,  therefore,  in  the  sense  of  the  law,  irre- 
parable. 

Tlie  relator  is,  therefore,  undoubtedly  entitled  to  the  suspensive 
appeal  for  which  he  seasonably  applied. 

It  is.  therefore,  ordered  and  decreed  that  the  provisional  writ  of 
mandamus  herein  issued  be  hereby  made  peremptory. 
Poch6,  J.,  absent. 


ARGUED  AND  DETERMINED  IN  THE 

SUPREME  COURT   OF   LOUISIANA. 

AT  SHREVEPORT. 

IN 

OOTOBER..     1887. 


JUDGES  OF  THE  COURT: 
Hon.  Edward  Bebmudez,  Chief  Justice. 
Hon.  P^Lix  P.  PooHife, 

Hon.  Robert  B.  Todd,  ^Awomte  Justices. 

Hou.  Chables  E.  Fbnnbr, 
Hon.  Lynn  B.  Watkins, 


No.  195. 
•**  V^-"  The  State  of  Louisiana  vs.  Bernard  J.  Estoup. 

A  motion  of  appeal  in  a  oriminal  cane  mnitt  be  made  in  open  court  (act  1878,  No.  30,  p.  56), 
within  ten  days  after  sentence  was  passed.  Where  the  court  aAjooms  on  that  day,  and 
the  motion  is  made  on  the  day  of  its  reopening,  the  motion  is  in  time. 

A  transcript  of  appeal  in  snch  a  case  need  not  \ie  filed  before  the  opening  of  the  appellate 
court,  whatever  the  return  day  be.    It  is  in  time  if  filed  for  such  opening. 

A  witness  on  the  stand  cannot  be  permitted,  over  the  seasonable  objections  of  the  accused,  to 
testify  to  what  another  person  haM  told  him  touching  the  circumstances  of  the  arrest  of 
the  latter,  although  such  person  so  stated  in  presence  of  the  ac«naed,  who  was  then  in 
aettuU  custody,  and  the  latter  did  not  contradict  him  and  remained  silenL  The  prisoner 
had  a  right  to  remain  dumb. 
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The  fmbseqnent  declaration  of  the  trial  Judge  in  bis  charge  to  the  jar)'  that  they  were  not  tu 
infer  gnllt  from  sach  flilence,  ivuld  not  core  the  illegal  rec«ption  of  the  testiniony. 

The  trial  Judge  wan  aH  unable,  aa  the  appellate  court  is,  to  know  what  effect  the  unauthorized 
evidence  produced  on  the  mind  of  the  Jury. 

APPEAL  from  tlie  Criminal  DiBtrict  Court,  Parish  of  Orleans. 
Roman,  J. 


M,  «7.  Cunningham,  Attorney  General,  for  the  State,  Appellee. 
W.  L.  Evans,  for  Defendant  and  Appellant: 

The  prisoner  was  on  a  rulroad  train,  under  arreH,  handcuffed  and  ehaekUd,  at  a  time  when  a 
conversation  between  two  other  nun  occurred  in  his  pi'esence ;  he  remained  tUent.  Bill  of 
exceptions,  R.  pp.  S4  to  37. 

Mere  eUenee,  while  a  par^  is  under  arreet  and  in  irone,  affords  no  inference  whatever  of  ao> 
quiescence  in  the  etatemenU  of  othere  made  in  his  presence.  Under  such  ciroumstances 
he  is  not  called  upon  to  contradict  such  statements.  Sueh  etatemenU  ehotUd  twt  have  gone 
to  the  jury  over  the  timely  objections  of  the  pritoner.  State  vs.  Diskin,  34  Ann.  921,  932 ; 
State  vs.  Mnnston,  35  Ann.  889;  Com.  vs.  McDermott,  133  Mass.  440;  Com.  vs.  Kinney, 
13  Met.  235 ;  Com.  vs.  Walker,  13  Allen  570 ;  Bob  vs.  State,  33  Ala.  560. 

The  invariable  rule  in  this  State  and  in  England  is,  that  where  inadmissible  evidence  has  been 
allowed  to  go  to  the  Jury  in  a  criminal  case,  over  the  prisoner's  objeotion,  he  is  entitled  to 
relief.  Reg.  vs.  Gibson,  16  Cox  C.  C.  (copied  in  full  in  the  brief) ;  State  vs.  Perry,  16 
Ann.  444  ;  State  vs.  Monie  et  al.,  26  Ann.  513 ;  State  vs.  (rruso,  28  Ann.  953 ;  State  vs. 
Gregory,  33  Ann.  743  ;  State  vs.  Mullen,  33  Ann.  159;  State  vs.  Von  Sachs,  30  Ann.  948. 

(It  is  contended  that  in  every  criminal  case  reported  in  the  Louisiana  Annuals— covering  a 
p«»riod  of  more  than/orty  yeare—^  new  trial  was  granted  where  it  was  made  to  appear  that 
inadmissible  evidence  was  admitted  over  objection.) 

The  opinion  of  the  trial  Judge  upon/octe  which  belong  e^ueively  to  the  jury,  cannot  be  con- 
sidered by  Uie  Supreme  Court.  State  vs.  Crawford,  32  Ann.  527 ;  State  vs.  Tompkins,  33 
Ann.  683. 


Ok  Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  Attorney  General  contends  that  this  court 
cannot  consider  the  merits  of  this  case  for  the  double  reason,  that  the 
motion  of  appeal  was  offered  and  allowed  and  the  transcript  filed  too 
late. 

The  defendant  was  sentenced  on  May  31,  1887.  The  court  then  ad- 
journed, and  reopened  only  on  September  1,  following.  On  that  day, 
the  accused,  through  counf>el,  moved  for  an  appeal,  which  was  granted, 
returnable  to  this  court  at  this  place  (Shreveport)  within  ten  days,  and 
the  transcript  of  appeal  was  filed  here  on  October  1.  The  case  was 
tried  in  tlie  parish  of  Orleans  (First  Judicial  District). 

The  act  of  1878 — No.  30,  p.  56 — relative  to  appeals  in  criminal  cases 
provides,  section  1,  that  **  the  party  desiring  to  appeal,  shall  file  his 
motion,  either  verbally  or  in  writing,  in  open  court    *     •     *     in  the 
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courts  of  the  First  Judicial  District,  within  ten  days  after  the  sentence 
shall  have  been  passed/'    (Sec.  1.) 

It  is  therefore  clear  that,  as  between  the  day  on  which  the  sentence 
was  passed  and  that  on  which  the  appeal  was  asked  and  granted,  the 
court  did  not  sit  at  all,  it  was  physically  impossible  for  the  accused  to 
have  filed  his  motion  of  appeal  in  open  court. 

Had  ten  judicial  days  elapsed  in  the  interval,  quite  a  different  case 
would  have  been  presented,  as  the  law  prohibits,  in  negative  terms, 
that  appeals  be  granted  after  the  time  specified  shall  have  elapsed. 
(Sec.  3.) 

It  is  true  that  the  law  directs  that  appeals  in  such  cases  shall  be 
made  returnable  within  ten  days  after  the  granting  of  the  order  of  ap- 
peal ',  but  the  statute  clearly  contemplates  that  this  must  be  so,  where 
this  court  may  be  in  session  on  the  return  day.    (Sec.  4.) 

Now,  this  court  could  not  be  in  session  at  this  place  at  all  in  Septem- 
ber, as,  under  the  law,  the  term  opens  here  in  October. 

The  law  does  not  require  vain  things.  Of  what  good  would  it  have 
been,  either  to  the  State  or  to  the  accused,  that  the  transcript  be  filed 
here  within  the  ten  days  following  September  1. 

The  ruling  in  State  vs.  Madlar,  38  Ann.  390,  has  not  the  remotest 
application  to  the  present  one,  for  the  obvious  reason  that  there  ten 
judicial  days  had  expired  before  the  motion  of  appeal  had  been  made, 
and  likewise  after  the  return  day,  and  here  none  at  all  had  previously 
elapsed. 

The  motion  to  dismiss  is  denied. 


On  the  Merits. 

This  case  was  once  already  before  this  court,  and  was  remanded  to 
be  tried  de  novo,  because  of  the  illegal  admission  of  a  declaration,  as 
part  of  the  res  gestcB,  which  was  not  considered  to  be  such.  39  Ann. 
219. 

On  the  new  trial,  the  accused  was  convicted  of  manslaughter,  and 
sentenced  to  fifteen  years  at  hard  labor. 

On  the  present  appeal  he  complains  that  incompetent  testimony  was 
received,  which  ought  to  have  been  rejected. 

It  appears  from  the  bill  of  exception  taken  to  the  reception  of  the 
evidence,  that  a  witness  on  the  stand  was  allowed,  over  defendant's 
timely  objections,  to  state  what  an  officer  who  had  the  accused  in 
charge  on  his  way  from  Shreveport  to  New  Orleans,  had  told  him 
touching  the  place  and  circumstances  of  the  arrest,  in  presence  of  the 
prisoner,  who  was  then  under  arrest,  handcuffed  and  shackled,  and 
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who  remained  silent,  althoogh  no  one  had  told  him  so  to  be,  and,  he 
conld  have  spoken  had  he  chosen  to  do  so,  no  one  preventing  him 
from  speaking. 

The  district  judge  says,  in  the  bill,  that  the  evidence  was  admitted 
becanse  no  one  prevented  the  prisoner  speaking,  and  that  the  jury 
was  instructed  that  the  prisoner  remaining  silent  was  not  to  be  con- 
strued as  an  admission  of  guilt. 

We  feel  constrained,  in  justice  to  the  sacred  rights  of  the  accused, 
to  say  that  the  testimony  was  inadmissible,  not  only  becanse  it  was 
hearsay,  and  because  the  facts  sought  to  be  established  could  have 
been  elicited  directly  from  the  officer  in  charge  of  the  prisoner,  and 
who  was  not  heard ;  but  also  because  the  mere  silence  of  the  accused, 
which  he  Was  authorized  to  keep,  could  not  have  been  proved,  so  as 
to  have  prejudiced  him,  under  the  circumstances.  The  subsequent 
declaration  of  the  trial  judge,  in  his  charge  to  the  jury,  that  the  testi- 
mony objected  to  and  received,  would  not  be  considered  by  them  as 
an  admission  of  guilt,  could  not  cure  and  legalize  the  anterior  illegal 
reception  of  the  evidence.  This  statement,  at  best,  was  an  implied 
instruction  that  this  testimony  might  be  good  evidence  for  some  other 
purpose  ;  but  this  was  not  correct. 

The  district  judge  further  states,  that  the  admission  of  the  evidence 
could  in  no  manner  or  form  affect  the  rights  of  the  defense,  and  was 
certainly  no  additional  burden  upon  it,  and  that  it  was  immaterial 
where  the  arrest  had  been  effected,  as  it  had  already  been  proved  that 
the  prisoner  had  run  away  from  New  Orleans,  after  committing  the 
crime  for  which  he  was  tried,  and  was  actually  on  the  train,  in  charge 
of  the  Shreveport  officer,  who  was  conveying  him. 

We  feel  again  constrained  to  differ  from  our  learned  brother. 

It  was  as  impossible  for  him,  as  it  was  for  us,  to  say  what  effect  was 
produced  on  the  jury  by  this  testimony,  which  he  seems  to  admit  after 
all,  was  immaterial. 

The  law  excludes  hearsay  testimony. 

The  object  which  the  District  Attorney  had  in  view  was  probably  to 
show  that  the  accused  was  a  fugitive  from  justice,  and  from  that  fact 
induce  the  juiy  to  infer  a  presumption  of  guilt  against  him. 

The  fact  of  the  arrest  at  a  place  other  than  that  at  which  the  offense 
was  committed,  and  the  statement  of  the  place  and  circumstances  un- 
der w^hich  it  was  effected  in  presence  of  the  accused,  who  remained 
silent,  possibly  could  have  been  established,  with  the  information  to 
the  jury  that,  under  the  circumstances,  no  presumption  of  guilt  was 
inferrable,  leaving  them,  however,  otherwise  to  appreciate  the  evi- 
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dence$  but  tliiB  should  have  been  done  at  the  time  of  reception,  and 
only  by  direct  and  proper  testimony,  and  in  no  way  by  hearsay  evi- 
dence. 

The  statements  of  the  witness  on  the  stand  tonchiug  what  the  officer 
in  charge  had  told  him  relative  to  the  place  and  circumstances  of  the 
arrest  of  the  accused,  in  the  latter's  presence  while  in  actual  custody, 
ought  not  to  have  been  received  over  his  seasonable  objections,  as 
they  were  either  hearsay,  or  irrelevant,  or  both. 

Even  then,  as  the  prisoner  had  the  indisputable  right  to  abstain 
from  contradicting  the  witneas,  and  to  remain  absolutely  dumb,  and  as 
he  could  not  be  prejudiced  by  deducible  impression  from  his  silence, 
the  admission  of  the  testimony  ought  to  have  been  coupled  with  the 
formal  warning  that  guilt  could  not  be  inferred. 

Under  the  circumstances,  the  accused  is  entitled  to  a  new  trial.  2 
Ann.  245;  31  Ann.  861;  34  Ann.  921;  35  Ann.  889;  16  Ann.  444;  26 
Ann.  513;  28  Ann.  952;  30  Ann.  943;  32  Ann.  571 ;  33  Ann.  159  and 
743:  38  Ann.  788,  and  39  Ann.  219. 

It  is,  therefore,  ordered  and  decreed,  that  the  verdict  be  set  aside, 
and  the  judgment  and  sentence  upon  it  reversed,  and  that  this  case  be 
remanded  for  further  proceedings  according  to  law. 


No.  204. 
The  State  of  Louisiana  vs.  Andrew  Jackson. 

In  a  orimlnal  proaecmtdon  it  ia  not  competent  for  the  Diatriot  Attorney  to  qneatlon  a  Sute 
witneaa  as  to  the  canae  of  hi8  nnftiendly  feelings  against  the  aeoased,  which  he  has 
admitted  on  hia  orosa^xamination  by  the  defence,  without  ol^eotion.  The  inqnirr 
cannot  be  pressed  ftirther  than  the  existence  of  the  nnfriendiy  feelings. 

The  decision  in  State  vs.  Gregory,  33  Ann.  779,  affirmed. 

APPEAL  from  the  Second  District  Court,  Parish  of  Bossier. 
DreiOf  J. 

J.  A.  W.  Lot€ry,  District  Attorney,  and  M.  0.  Elsiner  for  the  State, 
Appellee. 
Joannes  Smith  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Pogh£,  J.  Convicted  of  arson,  the  defendant  complains  of  an  erro- 
neous ruling  of  the  trial  judge,  which  is  contained  in  a  bill  of  excep- 
tions. On  cross-examination,  a  State  witness,  who  is  a  brother  of  the 
prosecutor,  was  questioned  by  the  defence  as  to  the  sta^'e  of  his  feel- 
ings toward  the  accused.    His  answer  was  that  they  were  unfHendly. 
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On  re- examination  by  tbe  district  attorney,  the  witness  was  asked 
to  explain  the  cause  of  his  unfriendly  feelings  to  the  accused,  and  the 
question  was  allowed  over  the  objection  of  defendant's  counsel.  The 
witness  explained  that  his  unfriendly  feelings  grew  out  of  his  belief 
that  the  accused  was  guilty  of  the  charge  for  which  he  was  on  trial. 

The  point  thus  presented  falls  entirely  under  the  ruling  of  this  court 
in  the  case  of  the  State  vs.  Gregory,  33  Ann.  737.  In  that  case  the 
court,  dealing  with  a  precisely  similar  question,  said:  ''The  sole 
object  of  it  w^as  to  prove  the  fact  or  existence  of  the  unfriendly  feeling, 
and  beyond  this,  neither  the  question  nor  the  answer  could  legitimately 
have  any  bearing  whatever  on  the  question  presented.  If  the  witness 
did  entertain  such  feeling,  his  credibility,  under  the  law,  was  affected 
thereby,  and  it  was  a  matter  to  be  duly  considered  by  the  jury  in 
weighing  his  testimony.  If  he  entertained  no  such  feeling,  his  credi- 
bility was  unimpaired ;  and  the  inquiry  should  Iiave  ceased  and  the 
matter  closed  here,  the  end  and  object  of  the  inquiry  being  fully 
accomplished." 

And  we  must  note  that  the  ruling  thus  made  is  not  without  prece- 
dent. It  has  been  held  that ''  where  the  defence  was  permitted,  with- 
out objection,  to  ask  a  witness  if  he  was  not  prejudiced  against  the 
prisoner,  and  he  has  answered  that  he  was,  it  was  error  for  the  court, 
against  the  objection  of  the  defence,  to  draw  from  the  witness  a  state- 
ment of  the  reasons  why  he  was  so  prejudiced.'^  *  *  Waterman's 
U.  S.  Criminal  Digest,  p.  J  69,  J  404. 

In  the  case  at  bar  the  question  allowed  was  not  only  illegal  and 
unwarranted,  but  it  was  manifestly  intended  to  draw  from  the  witness 
an  answer  inevitably  injurious  to  the  accused  under  the  state  of  facts 
which  had  been  elicited  from  the  witness  in  his  cross-examination. 
That  a  statement  of  a  witness  for  the  prosecution  containing  his  opin- 
ion that  the  defendant  was  guilty  as  charged  was  at  the  same  time 
damaging  as  well  as  injurious  to  the  latter,  is  a  proposition  too  plain 
and  self-evident  to  need  any  support  or  argument.  In  a  criminal  trial 
the  jury  alone  are  empowered,  under  the  law,  to  draw  inferences  or  to 
form  opinions  from  facts  to  the  statement  of  whether  witnesses,  not 
experts,  must  be  restricted  in  their  testimony. 

We  are  constrained  to  conclude  and  to  hold  that  the  accused  in  this 
case  has  not  had  a  legal  trial,  and  that  he  is  entitled  to  relief  at  our 
hands. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  annulled  and  reversed,  that  the  verdict  of  the 
jury  be  set  aside,  and  that  this  cause  bo  remanded  to  the  lower  court 
for  farther  proceedings  according  to  law. 
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No.  214. 
The  State  op  Louisiana  vs.  Columbus  Evans. 

Id  a  proseoatioQ  for  shooting  with  intent  to  murder,  ihoagh  th  eevidence  shows  that  It  would 
have  been  murder  had  death  ensued,  that,  in  itself,  will  not  be  sufficient  ground  for  the 
Jury  to  infer  tho  existence  of  the  intention  to  murder.  If  the  mortal  blow  is  unlawful 
and  malicious  and  death  ensues,  the  perpetrator  is  guilty  .of  murder,  although  he  did 
not  intend  to  murder. 

APPEAL  from  tho  Tenth  District  Court,  Parish  of  Red  River. 
Hall,  J. 

M.  J,  Cunningham,  Attorney  General,  and  J»  C.  Fugh,  District  Attor- 
oev,  for  the  State,  Appellee : 

1.  In  prosecution  for  shooting  with  intent  t;*  murder,  where  the  evidence  shows  that  it  would 
haye  been  murder,  had  death  ensued,  that,  in  itself,  will  be  sutBcient  ground  for  the  Jury 
to  infer  the  existence  of  the  intention  of  murder.  Waterman's  D.,  p .  52,  Ko.  SIO ;  Bishop 
Crim.  L.,  vol.  1,  §730. 

3.  A  conviction  under  sec.  791  of  the  lie  vised  Statutes  is  responsive  to  a  chaise  under 
sec.  790.    State  vs.  Qilkie,  35  Ann.  53 ;  39  Ann.  303. 

3.  A  conviction  of  a  less  offence  than  that  charged  in  the  indictment,  both  being  of  the 
same  generic  class,  is  expressly  authorized  by  our  law.  State  vs.  Gilkie,  33  Ann.  53; 
State  vs.  BoKort,  23  Ann.  326;  SUte  vs.  Ford,  30  Ann.  313;  39  Ann.  203. 

Egan  d  Fierson  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  defendant  was  indicted  ander  section  790,  R.  S.,  for 
shooting  with  intent  to  murder  while  lying  in  wait. 

The  State  subsequently  abandoned  that  part  of  the  indictment 
charging  the  accused  with  lying  in  wait,  and  the  trial  was  had  upon 
the  charge  of  shooting  with  intent  to  murder. 

The  defendant  was  tried  and  convicted,  and  appeals  from  a  sentence 
of  five  years'  imprisonment  at  hard  labor. 

We  find  in'^the  record  two  bills  of  exceptions. 

1.  The  first  is  to  a  charge  of  the  trial  judge  to  the  jury,  as  follows: 
"  Where  the  evidence  shows  that  it  would  have  been'  murder  if  death 
had  ensued,  that,  in  itself,  will  be  sufficient  ground  for  the  jury  to 
infer  the  existence  of  the  intention  to  mnrder.^ 

This  charge  was  incorrect  for  the  reason  that  a  party  may  be  guilty 
of  murder  when  there  was  no  intention  on  his  part  to  commit  murder 
when  the  fatal  blow  was  given  or  wound  inflicted  from  which  the 
death  ensued.  This  doctrine  was  clearly  recognized  by  the  present 
court  in  the  case  of  the  State  vs.  Walker,  37  Ann.  560,  in  these  words 
(quoting) : 

^'  If  a  mortal  blow  is  unlawful  and  malicious  and  death  ensues,  the 
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perpetrator  is  gailtj  of  murder,  whether  he  intended  or  not  to  kill,  as 
he  is  responsible  for  the  effect  of  such  blow  though  he  did  not  intend 
to  kill."  And  among  other  authorities  cited  in  that  case  in  support  of 
the  principle  referred  to,  is  the  following  from  Bishop : 

^^  If  a  mortal  blow  is  unlawful  and  malicious  and  death  ensues,  the 
perpetrator  is  guilty  of  murder ;  whether  he  intended  to  kill  or  not,  he 
is  responsible  for  the  effects  of  such  wilful  and  malicious  blow, 
although  he  did  not  intend  to  kill."    2  Bishop  Cr.  L.,  i  679-689. 

Roscoe,  in  his  work  on  Criminal  Evidence,  after  quoting  an  English 
statute  making  it  a  capital  offence :  *^  When,  in  the  language  of  the 
statute,  a  party  shall,  by  any  means  whatever,  cause  to  any  person  any 
bodily  injury,  dangerous  to  life,  with  intent  to  commit  murder,"  thus 
proceeds  to  comment : 

^'  Where  a  party  was  indicted  under  the  above  section  for  inflicting 
an  injury  dangerous  to  life,  with  intent  to  commit  murder,  Patterson, 
J.,  held  that], the  jury  ought  not  to  convict  unless  they  were  satisfied 
that  the  prisoner  had  in  his  mind  a  positive  intention  to  murder,  and 
that  it  was  not  sufficient  that  it  would  have  been  a  case  of  murder,  if 
death  had  ensued."    Roscoe,  p.  782. 

The  Attorney  General  in  his  able  argument  admits  that  '^as  an 
abstract  legal  proposition"  this  charge,  without  (the  qualification 
taken  from  the  proffered  special  charge,  may  not  have  been  a  correct 
enunciation  of  the  law,  but  that  applied  to  this  case  he  asserts  it 
correct. 

2.  And  this  brings  us  to  the  consideration  of  this  special  charge, 
which  forms  the  subject  of  the  second  bill  of  exception,  above 
referred  to. 

This  charge  asked  by  the  counsel  for  the  accused  was  as  follows : 

'^  It  is  not  sufficient  that  the  offence  would  have  been  murder  had 
death  ensued  to  bring  it  within  the  statute,  the  jury  must  be  satisfied 
that  the  prisoner  had  a  positive  intention  to  commit  murder." 

The  judge  refused  the  entire  charge  save  the  latter  part  of  it,  ''  that 
the  jury  must  be  satisfied  that  the  prisoner  had  a  positive  intention  to 
commit  murder." 

The  addition  of  these  words  to  the  original  charge  given  did  not, 
as  contended,  cure  the  defect  or  vice  therein.  Its  force  was  left  un- 
touched. Its  meaning  was  unchanged  and  unimpaired.  Together 
they  would  in  effect  amount  to  this : 

'^  The  jury  must  be  satisfied  that  the  prisoner  had  a  positive  inten- 
tion to  commit  murder ;  but  if  the  evidence  shows  that  it  would  have 
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beeD  murder  if  death  had  ensaed,  that,  iu  itself,  will  be  safficieDt 
ground  for  the  jury  to  infer  the  existence  of  the  intention  to  murder.-^ 

And  as  thus  formulated,  it  is  manifest  that  it  could  effect  no  modi- 
fication of  the  original  charge. 

Prom  the  explanation  given  by  the  trial  judge  of  his  ruling  in  the 
bill  of  exceptions,  he  seemed  to  believe  that  his  charge  was  proper  in 
this  case  for  the  reason  that  tlie  weapon  used  in  this  instance  was  a 
double-barreled  shot  gun,  the  use  of  which  alone  afforded  indubitable 
proof  of  the  murderous  intent,  and  such  is  likewise  the  contention  of 
the  Attorney  General.  To  this,  reply  is  made  by  the  counsel  for  the 
accused,  that  the  double-barreled  shot  gun  was  shown  to  have  been 
loaded  with  fine  shot,  that  the  wound  inflict.sd  was  slight,  and  that  the 
accused  discharged  only  one  barrel  of  the  gun ;  all  of  which  he  con- 
tends negatives  any  intention  of  killing. 

From  an  exhaustive  consideration  of  the  law  bearing  on  this  point, 
we  are  satisfied  that  the  judge's  rulings  were  erroneous  and  to  the 
prejudice  of  the  defendant. 

This  conclusion  makes  it  unnecessary  t<o  consider  the  motion  iu 
arrest  of  judgment,  which  the  record,  also,  contains. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  sentence  be 
annulled  and  set  aside,  the  verdict  be  quashed,  and  the  cause  remanded 
to  the  lower  court  to  be  proceeded  with  according  to  law. 

Poch^,  J.,  takes  no  part,  having  not  heard  the  argument. 


No.  196. 
The  State  op  Louisiana  vs.  John  Pitts. 

Where  the  record  exhibits  no  showing  whatever  of  the  retnrn  and  presentation  of  the  mdict- 
ment  by  the  grand  jury  into  open  court,  the  defect  is  fatal. 

APPEAL  from  the  Seventh  District  Court,  Parish  of  Catahoula. 
Em,  J. 

Lucius  Ifiampaan,  District  Attorney,  for  the  State,  Appellee. 
«7.  K  Luce,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenneb,  J.  An  assignment  of  errors  is  filed,  one  ground  of  which 
is  absolutely  fatal,  viz  :  "  That  the  record  does  not  show  the  finding  of 
the  indictment  nor  the  return  and  presentation  of  the  indictment  by 
the  grand  jury  in  open  court" 
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The  first  entry  on  the  niinntes  of  the  court  l)egiDB :  '*  In  this  caBe, 
the  accused  being  present  iu  the  court,  was  arraigned,  pleaded  not 
guilty,  etc." 

Mr.  Bishop  says :  '*  When  the  grand  jury  is  the  body  to  take  the 
first  step  in  the  court  against  the  prisoner,  it  presents  to  the  court  a 
written  accusation  of  crime  ;  and  this  presentmenty  after  being  duly  re- 
turned into  court  and  made  a  part  of  its  record,  is  called  an  indieiment,^^ 
1  Bishop  Cr.  Proc.  $  36. 

This  illustrates  the  importance  of  the  presentment  into  open  court 
as  essential  to  the  very  existence  of  an  indictment  in  its  consummated 
force  and  effect. 

We  have  heretofore  held  that  entire  absence  from  the  record  of  any 
showing  of  such  return  into  open  court  is  fatal.  State  vs.  Shields,  33 
Ann.  993;  see  also  Brown  vs.  State,  9  Yerg.  198  j  Chappell  vs.  State,  8 
Id.  166;  Com.  vs.  Johnson,  Thach.  Cr.  cases,  284;  State  vs.  Cox,  6 
Ired.  44 ;  Nomague  vs.  People,  Breese,  106. 

This  necessitates  the  remanding  of  the  case. 

It  iff,  therefore,  ordered  and  decreed,  that  the  verdict  and  sentence 
be  reversed  and  set  aside,  and  that  the  case  be  remanded  for  further 
proceedings  according  to  law. 


No.  206, 
The  State  op  Louisiana  vs.  Joseph  Jean  Pierre. 

One  mey  be  indicted  by  a  name  other  than  hia  true  one,  if  he  in  Mmetimee  called  by  it,  an- 
«wers  to  it  when  callud,  and  niaketi  an  appearance  in  court  demanding  relief  under  it. 

The  piroTiflions  of  act  124  of  1874,  making  a  distinction  between  grand  and  petit  larceny  do 
not  conflict  with,  or  repeal  thoHe  of  fiei'tion  814  of  the  Kevlsed  Statutes,  denouncing  the 
crime  of  horse-atealing. 

An  immaterial  and  impossible  date  in  an  indictment  may  be  corrected  »<  any  time ;  particu- 
larly when  the  date  is  not  of  the  essence  of  the  offense  charged. 

It  is  the  right  and  the  duty  of  Judges  to  cause  proper  corrections  Ut  be  made  in  the  minutes  of 
their  courts,  to  the  end  that  same  may  conform  to  the  truth ;  especially  when  errors,  or 
omissions  are  within  their  personal  knowledge. 

It  is  not  necessary  that  the  minutes  should  show  that  the  defendant  was  present  at  the  time 
a  motion  to  quash  is  tried,  nor  when  an  indictment  is  amended  in  an  immaterieU  matter. 

APPEAL  from  the  Twenty-first  District  Court,  Parish  of  St.  Martin. 
Moutan,  J. 


a.  H.  Mouton,  District  Attorney,  for  the  State,  Appellee. 
Edward  Simon,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.    The  defendant  having  been  convicted  of  horse- steal- 
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ing,  and  tentenced  to  two  years'  imprisoDment  at  hard  labor,  prose- 
cutes this  appeal ;  and  upon  sundry  bills  of  exceptions  taken  to  the 
rulings  of  the  trial  judge,  overruling  his  motion  to  quash,  application 
for  a  continuance,  and  motion  in  arrest  of  judgment,  etc.,  he  relies 

for  relief. 

I. 

The  motion  to  quash  the  ibdictment  assigns : 

1st.  That  his  name  is  Louis  Victor,  and  not  Joseph  Jean  Pierre,  as 
stated  therein. 

2d.  That  section  814  of  the  Revised  Statutes,  under  which  he  is  in- 
dicted, has  been  repealed  by  act  124  of  1874,  which  created  the  crimes 
of  grand  and  petit  larceny,  and  repeals  all  laws  in  conflict  therewith. 

On  the  trial  of  the  first  ground  ef  the  motion  the  following  facts 
substantially,  were  elicited,  viz  : 

That  when  called  upon  to  be  arraigned,  the  clerk  addressed  him  as 
Joseph  J^an  Pidrre,  and  asked  him  if  that  was  his  name,  and  he  re- 
plied that  it  was  not,  and  gave  another.  The  court  then  asked  him  if 
he  was  not  known,  and  sometimes  called  Joseph  Jean  Pierre,  and  he 
replied  in  the  affirmative.  He  was  thereupon  arraigned,  pleaded  not 
guilty,  and  prayed  for  a  trial  by  jury. 

It  also  appears  that  subsequent  to  the  defendant's  arrest  under  the 
indictment,  he  was  incarcerated  in  jail,  and  petitioned  the  judge  to  fix 
the  amount  of  his  appearance  bond,  and  it  was  accordingly  doue;  and 
on  his  procuriug  the  necessary  security  he  was  released  from  custody. 
In  that  petition,  order  and  bond  he  is  styled  Joseph  Jean  Pierre.  The 
jailor  states  that  when  the  bond  was  prepared  he  called  the  defendant 
by  that  name ;  that  he  answered,  and,  as  that  person,  he  signed,  io  his 
presence,  the  appearance  bond,  and  was  by  him  released  from  confine- 
ment. 

There  is  no  force  in  the  objection. 

Section  814  of  the  Revised  Statutes  denounces  horse- stealing,  and 
not  larceny ;  and  it  does  not  conflict  with  the  provisions  of  act  124  of 
1874,  classifying  the  crime  of  larceny  in  two  grades,  as  grand  and 
petit  larceny. 

Defendant  made  au  affidavit  for  a  continuance  in  order  to  obtain  the 
testimony  of  an  absent  witness,  which  was  refused;  but  we  cannot  ex- 
amine the  matter,  as  the  defendant  retained  no  bill  of  exceptions  to 

its  refusal. 

IIL 

Further  objection  was  raised  by  the  accused  to  the  district  attorney 

making  a  correction  in  the  indictment  of  the  date  at  which  the  crime 
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was  charged  to  have  been  committed — that  is  to  nay,  by  changing  1887 
to  1886 — and  on  the  day  the  cause  was  called  for  trial,  and  after  the 
jury  had  been  empaneled,  but  prior  to  the  commencement  of  the  trial. 

Tlie  date  laid  in  the  indictment  for  the  commission  of  the  offense 
was  the  22d  of  December,  1887 — a  date  which  has  not  yet  arrived,  and 
hence  an  impossible  one. 

The  record  shows  that  the  grand  jury  only  returned  the  bill  into 
coort  on  the  8th  of  September,  1887,  making  the  one  given  in  the  in- 
dictment a  manifestly  erroneous  date.  In  the  crime  of  horse -stealing 
the  date  at  which  it  was  committed  is  not  of  its  essence ;  and  the  cor- 
rection was  properly  permitted. 

IV. 

The  defendant  moved  the  arrest  of  the  judgment  of  the  court  on 
various  grounds,  viz: 

ist.  That  the  minutes  of  the  court  do  not  show  that  the  indictment 
was  found  by  the  grand  jury,  or  was  returned  into  court  while  it  was 
in  session  ;  and  if  returned  into  court  it  was  not  returned  and  signed 
by  the  foreman  of  the  grand  jury  in  his  official  capacity. 

2d.  That  the  minutes  do  not  show  that  the  accused  was  present  in 
court  when  the  motion  to  qaash  was  tried,  and  when  the  amendment  to 
the  indictment  was  offered  and  made,  etc. 

3d.  That  the  indorsement  of  the  foreman  of  the  grand  jury  upon 
the  bill  of  indictment  is  in  every  respect  informal,  and  irregular,  and 
deficient  in  law ;  and  the  finding  was  not  recorded,  etc. 

From  the  bill  of  exceptions  it  appears,  that  the  minutes  did  not  show 
that  the  indictment  that  was  retarned  into  court  was  indorsed  by  the 
foreman  of  the  grand  jury  ;  and  the  judge  permitted  the  district  at- 
torney to  have  them  amended  by  the  clerk  instanter  by  inserting  the 
name  and  capacity  of  the  foreman. 

The  endorsement  on  the  bill  is  in  strict  keeping  with  the  amend- 
ment; and  the  trial  judge  says,  on  assigning  his  reasons  therefor: 
*^  The  couit  holds  that  it  can,  at  any  time,  make  necessary  corrections 
of  its  minutes,  especially,  as  in  this  case,  the  correction  is  made  for 
the  purpose  of  supplying  a  material  omission,  and  correcting  one 
within  the j>e9'«(maZ  knowledge  of"  himself;  and  that  same  was  done 
for  no  other  purpose  than  to  make  the  minutes  conform  to  the  facts. 

We  think  he  had  the  undoubted  right  to  permit  the  correction  after 
the  motion  in  arrest  of  judgment  had  been  filed.  To  have  permitted 
the  defendant  to  take  advantage  of  a  known  Skud palpable  error  of  this 
kind  would  have  been  wrong  indeed.  31  Ann.  387,  406;  32  Ann. 
558,224. 
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It  was  not  necessary  that  the  defendant  sbonld  have  been  present  in 
con  it  at  the  time  the  motion  to  qaash  was  tried,  or  when  the  indict- 
ment was  amended.  It  is  only  necessary  that  he  should  be  present  at 
all  the  important  proceedings  taken  in  the  course  of  the  trial  and  when 
the  verdict  of  the  jury  is  pronoanced.    State  vs,  Clark,  32  Ann.  558. 

As  we  had  occasion  to  observe  previously,  the  endorsement  of  the 
foreman  of  the  grand  jury  on  the  indictment  was  in  good  form  and 
correct. 

We  find  no  error  in  the  judgment  and  it  is  therefore  affirmed. 

Justice  Poch^  not  having  been  present  at  the  trial  takes  no  part  in 
the  opioion. 


No.  198. 
The  State  of  Louisiana  vs.  W.  H.  Bassenqkk. 

A  motion  for  %  continiunce,  baaed  on  an  aJUdacit  which  is  insufficient,  cannot  be  allowed. 

A  motion  to  compel  the  State  to  elect  between  two  coants,  which  does  not  set  forth  the 
grounds  upon  which  it  rests,  cannot  be  granted.  The  overruling  of  it  cannot  be  re- 
viewed on  appeal,  when  the  bill  taken  to  the  refusal  of  the  court  to  order  the  election, 
does  not  set  forth  either  those  grounds  or  those  on  which  the  action  of  the  trial  Judge 
was  predicated.  , 

APPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans. 
Baker,  J. 


M.  J.  Cunningham,  Attorney  General,  for  the  State,  Appellee. 
<7.  J.  Foley  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Bermudez,  C.  J.  The  defendant  was  prosecuted  on  two  counts : 
1st,  stabbing  with  a  dangerous  weapon  with  intent  to  kill  and  murder; 
and  2d,  inflicting  with  a  dangerous  weapon  a  wound  less  than  mayhem. 

From  a  conviction  on  the  first  count  and  a  sentence  of  Ave  years  at 
hard  labor,  he  appeals. 

The  record  shows  two  grounds  of  complaint  to  the  refusal  of  the  trial 
judge:  1st,  to  continue  the  case  ',  and  2d,  to  compel  the  State  to  elect. 

The  first  bill  of  exception  taken  to  the  overruling  of  the  motion  to 
continue,  owing  to  the  absence  of  a  witness,  does  not  rest  on  solid 
foundation. 

As  reasons  in  support  of  his  refusal  the  district  judge  says :  that  the 
accused  knew  of  the  fixing  of  his  case  for  some  time  and  though  repre- 
sented by  counsel  he  has  not  had  him  summoned ;  thatf  not  the  least 
diligence  has  been  used  to  procure  the  attendance  of  the  witness ;  that 
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neither  the  materiality  of  the  eyidence  to  be  given,  nor  what  the  evi- 
dence is,  appears  in  the  affidavit;  that,  althongli  the  affidavit  bo  fatally 
defective,  still,  if  any  statement  by  counsel  made  it  probable  that  this 
witness  would  be  procured  and  that  his  testimony  was  material,  he 
would  have  granted  the  continuance. 

Furtlier  examination  of  the  bill  shows  that  the  accused  does  not 
swear  that,  notwithstanding  due  diligence,  he  has  failed  to  ascertain 
and  does  not  know  the  place  of  residence  of  the  witness.  He  might 
have  known  it  well. 

Under  the  circumstances,  there  being  nothing  to  impugn  the  reasons 
assigned  by  the  district  judge  which  we  find  sustained  by  the  record, 
we  cannot  say  that  he  did  not  rule  correctly. 

The  second  bill  is  to  the  refusal  of  the  trial  judge  to  require  the  State 
to  elect  between  the  two  counts. 

The  bill  does  not  show  on  what  grounds  the  motion  to  elect  rests,  or 
those  on  which  it  was  refused. 

The  bill  is  informal  and  does  not  furnish  data  sufficient  to  authorize 
or  justify  an  inquiry  into  the  correctness  of  the  ruling  on  the  motion. 

The  rule  for  a  new  trial  is  based  on  four  grounds: 

It  refers  to  the  two  refusals  just  considered,  to  the  illegal  admission 
of  certain  evidence  to  which  no  bill  was  taken  and  to  the  averment 
that  the  evidence  did  not  warrant  the  verdict,  a  reason  with  which  we 
are  not  concerned. 

Judgment  affirmed. 


No.  213.  I  S  i 


The  State  of  Louisiana  vs.  J.  A.  Waggoner  et  al.  ^g  wj| 

In  all  oriminal  trials  the  State  is  entitled  to  six  peremptory  challenges  for  each  of  the  par- 
tiee  who  are  Jointly  on  trial. 

The  discretion  of  the  trial  Judge  todisoharge  Inrors  on  the  panel  for  reasons  satisfactory  to 
him  will  not  he  reviewed  od  appeal. 

In  cases  of  conflicting  stetements  of  facts,  in  bills  of  exceptions,  between  Jndge  and  counsel, 
the  Supreme  Court*  will  accept  the  statements  of  the  Judge;  unless  proper  means  are 
taken  by  counsel  to  vindicate  their  contention. 

Evidence  taken  in  support  of  a  motion  for  new  trial  will  not  be  considered  on  appeal  if  it  is 
not  embodied  in,  or  made  part  of  reference  of  a  bill  of  exceptions. 

An  attack  by  the  defense  on  the  veracity  or  credibiUty  of  a  State  witness,  may  be  legally 
met  in  rebuttal  by  the  State  by  testimony  to  suntain  the  assailed  witness. 

If  the  attempt  is  to  show  that  the  witness  had  previously  made  statements  or  declarations 
contradictory  to  his  testimony  on  the  trial,  it  is  competent  for  the  State  to  show  that 
soon  after  the  occurrences  which  he  relates,  he  had  made  to  persons  other  than  the  im- 
peaching witnesses,  declarations  in  harmony  with  his  testimony  on  the  trial,  although 
the  particulars  of  his  statements  thus  made  are  not  admissible. 
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A    PPEAL  from  tha  Second  District  Court,  Parieh  of  BoAsier 
jlJL     Drew,  J. 


J.  A.  TT.  Loiory,  District  Attorney,  and  M.  C.  Elatner  for  the  State, 
Appellee. 

Watlcins  dc  WatJcina  for  Defendants  and  Appellants. 


The  opinion  of  the  court  was  delivered  by 

PocHfi,  J.  This  appeal  is  brought  up  by  J.  A.  Waggoner  from  a  con- 
viction of  murder  without  capital  punishment,  under  an  indictment 
charging  him  and  four  others  with  the  commission  of  said  crime. 

His  complaints  are  numerous  and  are  embodied  in  eight  bills  of  ex- 
ception. 

I. 

In  his  first  bill  he  charges  error  in  the  ruling  of  the  judge  who  re- 
fused to  restrict  the  State  to  six  peremptory  challenges.  Under  the 
law.  Act  No.  30  of  1878,  the  State  was  entitled  to  thirty  peremptory 
challenges  as  there  were  five  accused  jointly  charged  and  tried  to- 
gether.   State  vs.  Green,  33  Ann.  1408. 

II. 

His  second  complaint  is  levelled  at  the  discharge  by  the  judge  of  one 
of  the  jurors  of  the  panel  without  allowing  him  a  chance  to  test  the 
qualification  of  said  juror. 

We  are  informed  by  the  judge  that  he  discharged  the  juror,  before 
the  latter  was  called,  for  reasons  satisfactory  to  himself.  In  so  doing, 
he  did  not  tresspass  beyond  the  bounds  of  the  discretion  vested  in  him 
by  law,'and  we  have  neither  the  power  nor  the  disposition  to  interfere 
with  the  proper  exercise  of  his  discretion.  State  vs.  Somnier,  33  Ann. 
237 1  State  vs.  Rountree,  32  Ann.  1144 ;  State  vs.  Kane,  32  Ann.  999. 

III. 

The  defendant  also  complains  that  he  was  illegally  denied  the  right 
of  questioning  a  State  witness  who  had  described  the  wounds  of  the 
deceased,  as  to  the  effect  of  the  first  wound  received  by  the  latter. 

But  the  judge  emphatically  denies  the  statement  of  the  facts  made 
by  counsel,  and  asserts  that  the  question  was  allowed  and  that  it  was 
answered  by  the  witness.  With  due  deference  to  counsel,  we  must  be 
guided  by  the  bill  which  is  the  recital  of  the  incident  ucder  the  signa- 
ture of  the  trial  judge.  We  have  had  frequent  occasions  to  announce 
and  to  follow  this  rule,  which  we  feel  compelled  to  adhere  to,  as  long 
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ais  proper  meaDs  are  not  resorted  to  or  provided  for  the  purpose  of  ad- 
JQStiog  differences  of  tliat  nature  which  arise  between  judge  and 
counsel. 

IV. 

Coansel  urges  that  his  client  was  injured  by  the  following  incident : 
A  State  witness,  a  brother  of  the  deceased,  was  asked  by  the  district  attor- 
ney whether  he  made  the  affidavit  against  the  accused  after  the  first  or 
second  trip  which  he  made  to  the  place  where  the  homicide  had  been  com- 
mitted ',  to  which  he  answered  that  he  made  the  affidavit  on  the  occa- 
sion of  his  second  visit,  and  after  seeing  the  widow  and  the  young  son 
of  the  deceased.  The  charge  that  the  attempt  through  this  question 
was  to  create  the  impression  on  the  minds  of  the  jury  that  the  witness 
had  acted  on  information  received  from  the  widow  or  her  child,  is  not 
borne  out  by  the  facts  disclosed  in  the  bill,  and  we  are  at  a  loss  to  dis- 
cover wherein  the  judge  erred  in  his  ruling. 

V. 

The  complaint  embodied  in  the  fifth  bill,  and  which  is  to  the  effect 
that  the  district  attorney  was  illegally  allowed  to  put  leading  questions 
to  a  State  witness  who  had  stated  that  she  was  afraid  to  testify  in  the 
cause,  is  flatly  denied  by  the  judge,  who  asserts  that  no  bill  had  been 
reserved  on  that  matter  during  the  trial. 

VI. 

Counsel  also  charges  error  in  the  ruling  which  allowed  the  district 
attorney  to  ask  a  witness  where  J.  A.  Waggoner  was  after  the  prelim- 
inary examination  of  his  case.  The  judge  says  that  the  door  to  this 
inquiry  had  been  opened  by  the  accused  himself,  who  had  proved  by 
witnesses  that  before  the  preliminary  examination  be  had  been  allowed 
many  liberties,  and  that  he  had  not  attempted  to  escape. 

The  evidence  was  properly  allowed  as  rebuttal  testimony ;  although 
the  whole  matter  decidedly  appears  to  be  more  trivial  than  important. 

In  justice  to  counsel,  we  must  state  that  he  has  not  dealt  with  that 

contention  as  at  all  serious. 

VII. 

The  grounds  which  make  up  the  seventh  bill  involve  the  only  diffi- 
cult question  in  the  case. 

They  grow  out  of  the  following  incident :  Tiie  only  direct  testimony 
touching  the  homicide  had  been  given  by  the  son  of  the  deceased,  a 
boy  of  the  age  of  ten  or  eleven  years,  who  had  testified  that  he  had 
witnesseu  the  commission  of  the  deed,  in  broad  daylight,  and  that  he 
recognized  J.  A.  Waggoner  as  one  of  the  perpetrators  of  the  same. 
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As  coald  be  naturally  expected,  the  defense  resorted  to  all  available 
means  to  impeach  his  credibility,  to  weaken  his  testimony,  and  destroy 
its  effect  on  the  minds  of  the  jury.  As  one  of  such  means,  counsel  for 
the  accused  asked,  on  cross-examination  of  the  boy's  uncle,  whether  he 
had  not  stated  to  a  certain  person  that  the  little  boy  had  told  him 
**  that  he  did  not  know  who  shot  his  father." 

It  then  appears  that  in  rebuttal  the  State  introduced  a«  a  witness  the 
widow  of  the  deceased,  the  mother  of  the  boy,  who  was  asked  whether 
the  boy  had  made  any  statement  to  her  touching  his  knowledge  of  the 
homicide,  to  which  she  answered  tliat  a  few  minutes  after  the  murder, 
the  boy  had  told  her  that  he  knew  who  had  killed  his  father. 

The  theory  on  which  the  defense  resisted  that  evidence,  is  that  it 
was  hearsay,  not  part  of  the  res  gesUBj  and  that  it  was  not  in  rebuttal 
of  any  of  its  testimony  previously  introduced. 

The  evidence  was  not  offered  as  part  of  the  res  gesUXj  but  was  merely 
intended  to  sustain  the  boy,  whose  credibility  had  been  avowedly  as- 
sailed by  the  defense.  The  contention  that  the  evidence  was  irrele- 
vant because  the  defense  had  not  questioned  the  mother  on  the  subject- 
matter  is  not  tenable.  The  party  who  offers  a  witness,  whose  testi- 
mony is  impeached  by  the  other  side,  cannot  be  confined  in  his 
warranted  effort  to  sustain  his  witness,  within  the  narrow  bounds  ot  an 
examination  of  the  witness  whose  testimony  was  sought  to  be  used  in 
the  attack. 

The  question  raised  by  the  defense  in  the  course  of  examination 
which  it  had  followed,  was  the  credibility  vel  nan  of  the  boy  a«  a  wit- 
ness in  the  case,  and  the  door  which  it  had  thus  opened  could  not  be 
closed  against  the  State. 

As  a  rule  of  evidence,  the  right  of  a  pai-ty  to  uphold  and  sustain  his 
witness  whose  veracity  has  been  assailed,  rests  on  sound  principles  of 
justice  and  fairness  as  well  as  of  law,  and  it  finds  ample  sanction  in 
jurisprudence. 

The  object  of  the  defense  was  to  impair  the  force  and  effect  of  the 
boy's  testimony  by  showing  that  he  had  previously  denied  any  knowl- 
edge of  the  homicide,  and  that  his  statements  on  the  trial  were  the  re- 
sult either  of  corrupt  infinences  or  motives,  or  of  malice  towards  the 
accused.  It  was,  therefore,  competent  for  the  State  to  repel  the  attack 
by  showing  that  his  present  statement  was  consistent  with  his  previous 
declarations  made  at  a  time  not  suspicious.  It  is  to  be  noted  that  the 
mother  did  not  state  the  details  of  his  declarations  to  her,  but  testified 
to  the  simple  fact  of  his  telling  her  that  he  knew  who  had  shot  Us 
father. 
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Wharton  in  his  valaable  work  on  Criminal  Evidence  tbas  comments 
on  this^abject :  *  '^  On  the  otiier  liand,  where  the  opposing  case  is  that 
the  witness  testified  under  corrupt  motiyes,  or  where  the  impeaching 
evidence  goes  to  charge  the  witness  with  a  recent  fabrication  of  his 
testimony,  it  is  bnt  proper  that  snch  evidence  be  rebatted.  Thas  where 
on  an  indictment  for  peijury  a  witness  for  the  prosecation  swore  that 
B  (the  defendant  in  a  trial  for  arson)  was  not  at  the  place  of  the  burn- 
ing at  the  time  of  the  fire,  bnt  was  confronted  at  his  cross-examination 
by  his  testimony  to  the  contrary  on  the  arson  trial,  it  was  held  that,  as 
he  had  been  discredited,  he  might  be  sustained  by  showing  that  he  had 
made  to  C,  immediately  after  the  arson,  a  statement  in  harmony  with 
that  made  by  him  on  the  perjury  trial,  though  the  particulars  of  the . 
statement  were  inadmissible/'    Sec.  492. 

In  the  same  line  of  thought,  this  Court  said  in  the  case  of  Fahey,  3«5 
Ann.  12 :  **  The  veracity  of  a  leading  State  witness  having  been  as- 
sailed by  the  defense,  it  was  not  only  legal  but  incumbent  on  the  part 
of  the  prosecution  to  attempt  by  testimony  to  maintain  his  good 
character." 

The  same  line  of  conduct  was  Justified  in  the  case  of  Robertson,  38 
Ann.  618,  in  which  the  Court  said :  ''  The  object  of  calling  this  wit- 
ness was  not  to  furnish  original  or  independent  proof  to  support  the 
charge  itself,  but  the  sole  purpose  and  effect  of  such  evidence  was  to 
sustain  the  testimony  of  the  prosecution — the  principal  witness."  See 
also  State  vs.  Melton,  37  Ann.  77 ;  Phillips  on  Evidence,  pp.  303,  304. 

It  is,  therefore,  safe  to  conclude  that  the  bill  discloses  no  error  to  the 
prejudice  of  accused. 

VIII. 

The  last  bill  is  levelled  at  the  refusal  of  a  new  trial.  The  main 
grounds  of  the  motion  were  the  alleged  misconduct  of  the  jury,  and  of 
one  of  the  counsel  for  the  prosecution  in  his  line  of  argument  Ui  the 
jury,  but  as  the  evidence  taken  in  support  of  the  motion  has  not  been 
legally  embodied  in,  or  legally  connected  with  the  bill  of  exception,  it 
cannot  be  considered  by  this  Court. 

This  rule  is  too  deeply  imbedded  in  our  jurisprudence  to  need  any 
further  comment  at  our  hands  at  this  late  day.  We  leave  the  point 
with  a  simple  reference  to  our  recent  utterances  on  the  subject  in  the 
case  of  Deas,  38  Ann.  581. 

The  charge  that  the  accused  was  not  present,  as  far  as  the  record 
shows,  during  the  hearing  of  a  motion  for  a  change  of  venue,  that  the 
jury  made  a  change  of  foreman  during  their  deliberations,  are  contained 
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in  the  brief  of  couDBel  only,  were  not  arged  below  and  are  not  oon- 
tained  in  an  aasigDment  of  errors;  hence  they  cannot  be  oooaidered. 

A  thorough  review  of  the  whole  case  leaves  us  convinced  that  the 
accused  has  had  a  just,  fair  and  impartial  trial,  aud  that  we  are  power- 
less to  relieve  him. 

Judgment  affirmed. 

No.  201. 
Alice  B.  McWilliams  vs.  J.  G.  McWilliams. 

lu  an  liction  to  annul  a  sale  on  the  ^^und  of  lesion  beyond  moiety  of  property  prexioosly  do* 
nated  by  the  seller  to  the  vendee,  the  plaintiff  pats  himaelf  oat  of  coart  by  alleglnf  that 
the  price  mentioned  in  the  act,  thoagh  one-eleventh  of  the  value  of  the  real  estate  at  the 
time,  was  not  paid,  and  by  not  aUeginjc  error,  imposition  or  fraud  on  the  part  of  th«  vea- 
dee  in  withholding  the  amount. 

In  such  cases,  the  parties  must  be  left  In  the  condition  in  which  they  voluntarily  placed 
themselves  at  the  date  of  the  last  conveyance. 

The  transfer  was  not  prohibited  by  law.  The  parties  had  a  right  to  enter  into  the  oontnct 
by  whatever  name  they  may  have  designated  it 

The  act  was  translative  of  real  estAt«,  and  has  served  as  a  vehicle  to  pass  the  title  tram  the 
one  to  the  other. 

APPEAL  from  the  First  District  Court,  Parish  of  Caddo. 
Taylor,  J. 

Leonard,  Marks  <&  Bruenn,  and  Land  dc  Land,  for  Plaintiff  aod 
Appellant. 

Alexander  dk  Blanchard,  for  Defendant  and  Appellee  : 


*  *  The  real  cause  and  consideration  of  a  written  contract  involving  the  tnuiBfer  of  immoT* 
able  property  may  be  shown  by  parol  evidence,  although  it  appear  that  the  real  oonsiderk 
ation  was  different  tram,  the  one  expressed  in  the  contract."    38  Ann.  432. 

'*  The  true  cause  of  a  contract  may  be  shown  by  any  legal  evidence,  oral  or  written,  and  the 
evidence  adduced  for  that  purpose  never  can  be  considered  as  contradicting  the  act"  S 
Ann.  330 ;  5  Ajin.  741 :  13  Ann.  25.  340 ;  15  Ann.  666  ;  26  Ann.  545 ;  33  Ann.  1033 :  35  Ann. 
560;  86  Aim.  549 ;  38  Ann.  736. 

The  plaintiff  having  attacked  the  authentic  act  by  charging  in  hei*  petition  that  one  of 
its  recitals,  viz :  The  payment  of  the  money  which  was  acknowledged  to  have  been  piid 
in  cash,  was  untrue,  was  thereby  estopped  from  objecting  to  evidence  going  to  show  the 
true  nature  and  consideration  of  the  act.    22  Ann.  S86 ;  39  Ann.  675. 

lu  an  action  for  the  recision  of  a  sale  on  the  ground  of  Ution  the  evidence  is  not  oonlfaMd 
to  the  intrinsic  value  of  the  property,  but  is  extended  to  the  value  of  the  plaintiff'i  pre* 
tensions,  the  nature  of  his  title,  and  the  circumstances  by  which  he  is  surrounded  at  the 
time  of  the  sale,  and  all  testimony,  oral  or  ^iiitten,  on  these  points  is  admissible.  16  !«• 
380;  IK.  185;  37  Ann.  88. 

"  The  action  of  recision  for  lesion  was  intended  for  the  protection  of  those  who  bsTv 
been  driven  by  their  necessities,  or  have  through  weakness  or  improvidence,  suffered  • 
loss  of  land  of  more  than  half  its  value."    1  K.  125 ;  16  L.  380. 
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!Lefiion,  however  enormous  it  may  l>e,  has  no  effect  to  invalidate  the  contracts  of  persons  of 
full  age  and  under  no  incapacity,  except  certain  designaterl  contracts,  of  which  this  Is  not 
one.    37  Ann.  554  ;  C.  C.  1883,  2230. 

The  plaintifl'did  not  aUege  or  prove  that  she  was  either  driven  by  her  necessities  to  make  the 
sale,  or  made  it  thronf^h  weakness  or  improvidence.  Neither  is  it  alleged  or  shown  that 
her  husband,  who  joined  and  authorized  her  in  the  act,  was  in  necessitous  circumstances, 
or  was  weak  or  improvident.  On  the  contrary,  the  petition  Itself  conclusively  shows  that 
the  sale  was  not  ma<le  for  the  purpose  of  obtaining  money,  for  it  specially  alleged  that  no 
portion  of  the  purported  consideration  was  ever  paid. 

The  court  is  bound  to  give  effect  to  the  written  contract  of  the  parties  by  ascertaining  what 
was  their  true  intent.  A  contract  is  not  the  less  valid  though  the  true  cause  or  consider- 
atiou  be  not  expressed  in  the  act  itself.    C.  C.  1894, 1900. 

The  plaintiff's  own  allegations  and  the  evidence  in  this  record,  show,  beyond  the  shadow  of  a 
doubt,  that  the  instrument  which  bears  upon  its  face  the  form  of  a  sale,  was  simply  a  n)- 
vocation  of  a  donation  by  consent  of  both  parties,  or  a  reconveyance  and  return  by  the 
donee  of  property  which  had  previously  been  donated  to  her  by  her  father. 

"It  has  been  adopted  as  a  general  rule  of  law,  that  a  sale  without  a  price  is  a  donation." 
13  L.  383. 

"  Whether  an  act  which  is  set  up  as  a  sale  be  goo<l  as  such  or  not,  yet  it  be  clothed  with  all 
the  formalities  required  by  law  to  give  force  and  effect  to  donations  intenioort,  it  will  be 
considered  and  held  valid  as  a  donation."    10  L.  85  ;  12  Ann.  529,  681 ;  15  Ann.  566. 

A  debt  or  obligation  contracted  or  incurred  during  the  existence  of  the  conminnity,  for 
improvements  made  upon  the  separate  property  of  the  wifSs,  is  binding  upon  her.  29  Ann. 
749;  34  Ann.  1163. 


The  opinion  of  the  Conrt  was  delivered  by 

Bermudez,  C.  J.  This  is  an  action  to  annnl  a  sale  of  real  estate  by 
the  plaintiff  to  the  defendant  on  the  ground  of  lesion  beyond  nuAety^ 
and  to  have  herself  decreed  the  owner  of  the  property. 

The  defense  is  that  the  tranfer  is  valid  and,  if  not,  that  the  plaintiff 
shoold  be  condemned  to  pay  for  improvements  on  the  land. 

From  an  adverse  jndgment  the  plaintiff  prosecutes  thi»  appeal. 

It  appears  that  on  the  19th  of  July,  1883,  the  defendant,  by  notarial 
act,  in  consideration  of  natural  love  and  affection,  donated  the  prop- 
ert^^  in  question  to  the  plaintiff,  his  daughter,  and  that  she,  on  Feb- 
ruary 16,  1886,  by  a  notarial  act,  on  its  face  purporting  to  be  a  sale, 
transferred  the  same  to  him,  apparently,  for  one  thousand  dollars. 

It  is  claimed  that  the  property  was  shown  at  that  last  date  to  be 
worth  eleven  times  that  sum  ($11,000),  and  the  contrary  is  not  pre- 
tended. 

The  record  contains  as  plaintiff's  evidence  the  acts  of  donation  and 
sale,  the  value  of  the  property  at  the  date  of  sale.  In  it  is  found  also 
testimony  as  regards  the  defendant  in  support  of  his  claim  for  im- 
provements. 

The  fundamental  ground  of  the  action  is  letUm,  that  is  injury  suf- 
fered in  not  receiving  a  full  equivalent  for  the  property.    This  remedy 


SUPREME  COURT  OP  LOUISIANA. 


MoWiUiamB  vs.  McWllliams. 


ia  foaoded  od  its  being  the  effect  of  implied  error  or  imposition.    R. 
*C.  C.  1860. 

The  petition,  however,  Bets  forth  the  formal  averment  tliat  the  coo- 
Bideration  of  the  sale  nBver  was  padd. 

It  does  DOt  allege  that  the  amount,  in  the  bona  fide  intendment  of 
tbe  parties  was  to  have  been  paid,  or  state  any  circnmstance  from 
which  it  can  be  inferred  that  the  injury  said  to  have  been  sustained  m 
the  result  of  any  eiror  or  imposition.  It  does  not  even  insinuate  that 
on  some  fraudulent  or  unfair  representation,  on  his  part,  the  defend- 
ant has  dishonestly  withheld  it. 

In  the  face  of  the  allegation  of  non-payment,  and  in  the  absence  of 
any  charge  impugning  tlie  good  faith  of  the  defendant,  it  must  be 
deduced  that  the  price  mentioned  in  the  deed,  never  was  contemplated 
to  be  paid,  and  that  the  form  of  sale  was  preferred  and  adopted,  as 
the  best  nsual  mode  or  channel  for  the  gratuitous  transmission  in  view 
of  the  property  by  the  original  donee  to  her  donor. 

If,  then,  no  price  was  designed  to  be  paid,  and  the  purpose  of  the 
transaction  was  simply  a  transfer  of  the  property  back  to  the  latter, 
how  can  it  be  consistently  pressed  that  injury  was  sustained  to  any 
extent,  in  consequence  of  the  non-payment  Y 

It  is  clear  that,  but  for  the  allegation  of  non-payment,  the  plain- 
tiff should  have  recovered  in  the  absence  of  counter  legal  evidence ; 
but  it  is  apparent  that  by  this  judicial  admission,  the  plaintiff  has 
closed  her  mouth  against  any  complaint  of  injury  sustained,  and  tlias 
irrevocably  put  herself  out  of  court. 

The  maxim  :  BeiUtuitur  tanquam  Ussus  fully  applies. 

The  donation  and  the  transfer  of  the  property  back  must  be  consid- 
ered under  the  light  of,  and  together  with,  the  averment  in  the  petition. 

Viewed  as  a  whole,  the  plaintiff  must  be  held,  therefore,  as  having 
solemnly  declared,  in  the  most  conclusive  manner  that  she  has,  without 
any  comideraUon^  and  in  the  form  of  a  notarial  act  of  sale,  wiUfally, 
knowingly  and  gratuitously,  conveyed  to  her  father,  the  defendant, 
the  property  which  he  had  some  time  previously  donated  to  her. 

She  had  a  perfect  right  to  do  this,  and  having  done  it,  she  is  oon- 
claded  by  her  acts. 

It  is  unnecessary  to  pass  upon  the  nature  and  character  of  this  con- 
veyance, and  say  whether  it  l>e  a  donation,  a  cancellation  or  a  revoca- 
tion of  the  previous  donation,  or  a  retrocession,  or  any  other  act. 

It  is  manifestly  a  title  translatwe  of  real  estate  which  has  served  as 
a  vehicle  to  accomplish  the  purpose  of  the  parties,  as  proved  by  their 
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deed,  uLicL  wub,  to  pass  the  property  from  Uie  plaintifTs  uame  to  tliat 
of  her  father.     Stat  mole. 

The  district  jadge,  iii  an  elaborate  and  considerate  opinion,  has 
reached  the  cooclasion  that  the  plaintiff  had  no  foundation  to  stand 
upon,  and  has  left  the  parties  in  the  condition  in  which  they  deliber- 
ately placed  themselves  on  February  6,  1886. 

We  are  not  anthorized  to  say  that  he  has  misconceived  the  facts  and 
misapplied  the  law. 

Judgment  affirmed. 

Justices  Poche  and  Todd,  not  having  heard  the  argument,  take  no 
part. 


No.  216. 
The  State  of  Louisiana  vs.  H.  Hill  kt  al. 

It  in  not  every  error  in  the  rulinga  of  a  Judge  during  the  progreaB  of  the  trial  that  will  Justify 
the  setting  aside  of  the  verdict. 

To  warrant  such  action  on  the  part  of  the  court  it  must  be  so  grave  an  error  as  to  induce  the 
belief  that  but  for  its  commission  a  verdiot  favoraUe  to  the  occasion  might  have  been  re- 
turned. 

Where  there  is  a  disagreement  between  the  trial  Judge  and  the  counsel  for  the  accused  touching 
the  facts  connected  with  a  ruling  complained  of,  and  the  record  does  not  enable  the  appellate 
court  to  ascertain  the  exact  truth,  the  statement  of  the  .fudge  appearing  in  the  bill  of  ex- 
ceptions  or  otherwise  of  record  should  control  the  conclusion  of  the  court  on  the  contro- 
verted points. 

APPEAL  from  the  Eleventh  District  Court,  Parish  of  Natchitoches. 
Pierson,  J. 

D.  C.  Scarborough  District  Attorney,  for  the  State,  Appellee. 
JcLck  dc  Dismukeg  for  Defendants  and  Appellants. 


The  opinion  of  the  court  was  delivered  by 

Todd,  J.  The  defendants,  H.  Hill  and  Noah  Cloud,  charged  with 
arson,  the  first  as  principal  and  the  other  as  an  accessory  before  the 
fact,  were  tried,  convicted  and  sentenced  to  imprisonment  at  hard 
labor,  the  former  for  seven  years  and  the  latter  for  ten  years. 

Cloud  alone  has  appealed. 

He  complains  of  two  rulings  of  the  trial  judge  on  questions  of  evi- 
dence and  presents  two  bills  of  exception. 

1.  The  first  bill  was  taken  to  the  ruling  of  the  court  permitting  a 
witness  on  the  stand  to  be  interrogated  touching  the  relations  existing 
between  Hill  and  Cloud  sometime  previous  to  the  commission  of  the 
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offense,  and  the  declaratioD  of  the  former  coDcerDiog  the  fail  are  or 
iDSolvency  of  the  latter. 

It  was  competent  to  prove  the  relations  between  these  parties  and 
the  only  part  of  the  interrogations  that  coald  under  any  ciroamstan- 
ces  be  held  objectionable,  is  that  calling  for  the  declarations  of  Hill  in 
regard  to  Cloud's  failure. 

The  answer  of  the  witness  to  this  question,  if  answered  at  all,  does 
not  appear  in  the  record  and  so  we  have  no  means  of  judging  whether 
such  answer  was  in  any  way  prejudicial  to  the  accused,  or  had  any 
connection  whatever  with  the  crime  charged.  From  the  argument  of 
the  defendants'  counsel  we  may  readily  infer  that  tliere  was  no  such 
connection,  for  he  characterizes  the  question  as  wholly  irrelevant  and 
asks  what  possible  bearing  it  could  have  had  on  the  commission  of  the 
crime. 

It  is  not  enough  that  a  question  to  a  witness  is  objectionable,  bnt  to 
justify  the  disturbance  of  a  verdict  against  a  person  for  a  grave  offense 
— such  as  arson — it  must  clearly  appear  that  the  question  was  intended 
to  call  out  facts  that  were  wholly  inadmissible  and  that  the  answer  to 
it  would  manifestly  work  to  the  defendants'  injury  and  prejudice. 
There  is  no  such  showing  here,  but  on  the  contrary,  so  far  as  we  can 
judge  from  the  reasons  of  the  judge  given  in  the  bill  and  the  argument 
of  counsel,  the  question  was  an  idle  one,  wholly  irrelevant  and  in  no 
way  calculated  to  affect  the  accused. 

We  repeat  that  it  is  not  every  error  committed  by  the  trial  judge 
during  the  progress  of  a  prosecution  that  would  authorize  a  setting 
aside  of  the  verdict,  but  it  must  be  an  error  of  such  grave  import  as  to 
reasonably  justify  the  belief  that  but  for  its  commission  a  verdict 
favorable  to  the  accused  might  have  been  returned.  State  vs.  Brett, 
6  Ann.  668;  State  vs.  Garic,  35  Ann.  974. 

2.  The  second  bill  was  taken  to  the  admission  of  certain  declara- 
tions of  Hill,  the  principal  in  the  crime  charged,  evidently  of  a  damag- 
ing character  against  the  defendant  Cloud. 

From  a  reading  of  the  bill  it  would  seemingly  appear  that  an  objec- 
tion was  made  to  the  admission  of  such  declarations  upon  the  ground 
that  these  declarations  were  made  by  Hill,  co-conspirator  with  Cloud, 
after  the  commission  of  the  offense  and  after  the  purpose  of  the  con- 
spiracy had  been  consummated  and  the  conspiracy  itself  at  an  end. 

This  objection,  if  made,  was  a  good  one  and  required  the  rejection 
of  the  testimony  offered ;  but  we  note  in  the  bill  of  exceptions  that 
the  judge  in  explaining  his  ruling  states  positively  and  unequivocally 
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that  DO  such  objection  was  made  to  the  testimony  and  that  if  it  had 
been  made  he  would  have  sustained  it. 

It  further  appears  that  this  disagreement  between  the  judge  and  the 
counsel  was  caused  by  the  fact  that  the  bill  of  exception  was  not  pre- 
pared and  signed  during  the  progress  uf  the  trial,  and  when  objections 
were  made  to  the  evidence  offered,  but  after  the  trial  had  ended  and 
not  then  in  open  court,  but  in  chambers,  a  very  irregular  and  objection- 
able practice,  which  is  well  calculated  to  lead  to  such  differences  be- 
tween the  judge  and  counsel. 

Following  established  precedents,  we  are  bound  in  such  cases  of 
disagreement  to  be  governed  by  the  statements  of  the  judge  where 
the  record  affords  no  conclusive  proof  on  the  subject,  as  in  the  instant 
case. 

This  disposes  of  the  matters  embraced  in  this  appeal  ^  and  under 
the  views  expressed  it  is  plain  that  there  is  no  reason  to  disturb  the 
verdict  and  sentence  complained  of. 

Judgment  affirmed. 


No.  202. 
H.  L.  Pox  &  Co.  vs.  John  R.  Jonbs. 

PUintiflb,  hfcvlDK  aold  a  looomotive  to  defendant  at  a  price  of  99000,  subject  to  lattar's  right 
to  reject  it  after  trial,  defendant  did  reject  it.  Agreement  then  made  that  defendant 
should  further  use  the  locomotive  for  twelve  days,  at  end  of  which  he  was  either  to  de- 
liver it  or  pay  the  price.  He  afterwards  refused  to  do  either  and  held  and  used  the  lo- 
comotive. Plain tiifii  claim  damages  for  tortious  conversion  in  the  value  of  the  locomo- 
tive ftxed  at  a  higher  amount  than  the  price  oi  iginally  agreed .  Case  was  tried  by  Jury  on 
this  issue,  plaiotiffs  asserting  value  to  be  greater  and  defendant  asserting  it  t  •  to  be  less 
than  the  price.  Jury  found  for  greater  sum.  Held:  that  defendant  having  abandoned 
the  sale  and  sought  to  reduce  his  liability  below  the  price,  cannot  now  set  up  the  price 
as  the  measure  of  his  debt.  Had  the  jury,  found  a  less  amount,  the  plea  would  not  have 
been  heard. 
Plaintiffs  are  not  entitled  to  special  damages  for  attorney's  fees  in  this  suit  and  amend- 
ment to  that  eifect  refused. 

The  verdict  of  the  Jury,  being  based  on  their  estimate  of  conflicting  evidence  and  being  ex- 
pressly approved  by  the  Judge,  will  not  be  disturbed. 

APPEAL  from  the  First  District  Court,  Parish  of  Caddo. 
Hicks,  J.  

Land  &  Land  for  Plaintiffs  and  Appellees. 
Wise  <&  Herndon  for  Defendant  and  Appellant. 

The  opinion  of  the  Court  was  delivered  by 

Fennsr,  J.    There  is  no  dispute  as  to  the  following  factp,  viz : 

Plaintiffs  sold  to  defendant  a  second-hand  locomotive  engine  at  the 

price  of  $2000,  subject,  however,  to  trial  and  rejection  if  not  found  sat- 
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isfactory.  The  engine  was  sbipped  to  and  received  by  defeodant^ 
who,  after  trial,  rejected  it,  but,  at  the  same  time,  requested  the  use 
of  it  for  twelve  days  longer  as  a  compensation  for  delay,  etc.,  binding 
himself  to  turn  it  over  to  plaintiffs  at  end  of  that  term  or  to  pay 
.for  it,  which  proposition  was  accepted.  At  the  expiration  of  the  term 
defendant  refuped  either  to  surrender  the  locomotive  or  to  pay  for   it' 

After  putting  him  in  default,  plaintiffs  brought  his  action  by  an  orig- 
inal petition  asking  judgment  for  the  return  of  the  locomotive  with 
damages,  or  for  the  price.  Subsequently  and  before  answer  they 
amended  their  petition,  alleging  the  tcrtions  conversion  of  the  prop- 
erty and  claiming  damages  in  $2600  as  the  value  of  the  engine  and 
$250  as  special  damages  for  attorney's  fees  in  this  suit. 

Defendant,  at  fir^t,  filed  an  answer  of  general  denial,  which  he  sub- 
sequently amended  by  an  offer  to  return  the  locomotive  and  to  paj  a 
full  price  for  its  use. 

No  exception  or  objection  was  made  to  the  amended  petition  of  plain- 
tiffs, and  the  case  was  tried  on  the  issue  of  tortious  conversion  and  the 
measure  of  damages  in  the  value  of  the  property.  On  defendant's 
prayer,  the  trial  was  before  a  jury.  Evidence  was  taken  pro  and  con 
as  to  the  value  of  the  locomotive,  plaintiffs'  witnesses  estimating  it  as 
high  as  $2500,  while  defendant's  placed  it  tis  low  as  from  $1000  to 
$1500.  The  jury  found  a  verdict  for  $2,961.61,  for  which  judgment 
was  rendered. 

Defendant  assails  the  judgment  on  two  grounds: 

Ist.  He  claims  that  he  is  bound  only  for  the  stipulated  price  of  the 
engine,  viz :  $2000.  We  think  it  is  too  late  for  him  to  take  this  posi- 
tion. He  voluntarily  abandoned  his  conditional  contract  of  sale,  ac- 
cepted the  issue  of  conversion,  and  the  value  of  the  engine  as  the 
measure  of  damages.  Had  the  jury  followed  the  estimates  of  his  wit- 
nesses and  found  a  value  less  than  the  stipulated  price,  we  should  not 
have  heard  this  plea  from  him,  and  we  cannot  listen  to  it  now. 

He  attacks  the  verdict  as  excessive.  Ordinarily  the  price  at  which 
plaintiffs  had  sold  the  property  might  be  taken  as  a  binding  valuation 
thereof  by  themselves.  But  reasons  are  given  why  the  price  stipulated 
turned  out  tj  be  less  thau  the  value  ut  the  time  of  sale  and  why  the 
value  had  subsequently  advanci^d. 

The  evidence  as  to  the  value  was  conflicting;  the  finding  of  the 
jury  is  fully  supported  by  plaintiffs'  evidence  to  which  the  jury  evi- 
dently gave  credence.  It  is  supported. by  the  approval  of  the  jndjje 
expressed  in  his  reasons  for  refusing  the  new  trial.   We  find  no  grounds 
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justifyiog  US  in  distarbiog  it,  and  considering  the  illegal  and  high 
handed  course  of  defendant,  we  have  no  inclination  to  do  so. 

The  judge  did  not  err  in  cliarging  tlio  jury  that  the  claim  for  attor- 
ney's fees  as  special  damages  was  untenable  and  the  amendment  in 
that  respect  asked  by  plaintiffs  is  denied.  Chapuis  vs.  Waterman,  34 
Ann.  58;  Roos  vs.  Goldman,  36  Ann.  132;  Chamberlain  vs.  Worrell,  38 
Ann.  34&. 

Judgment  affirmed. 


No.  211. 

The  State  of  Louisiana  vs.  Abram  Carri^^s.  JJ  Jgl 

Notwithstanding  the  defendant's  challenges  have  been  ezhaasted,  at  a  time  when  one  made  39    9311 

by  the  coonsel  for  the  State  is  unstained,  no  ground  of  complaint  is  affoided  the  former  _oO_U39| 

The  right  is  that  of  selection,  and  not  that  of  rejection  by  the  State.  I  89    931 

APPEAL  from  the  Elevelitli  District  Court,  Parish  of  Natchitoches.  i  39  931I 

Piersony  J.  i"LJ«! 

D,  C.  Scarborough  District  Attorney,  for  the  Stat  e,  Appellee. 
W.  G,  McDonald  for  Defendant  and  Appellant. 


The  opinioD  of  the  Court  was  delivered  by 

W ATKINS,  J.  The  accused  prosecutes  this  appeal  from  a  conviction 
of  murder,  without  capital  punishment,  and  a  sentence  of  lifetime  im- 
prisonment. 

His  sole  complaint  is  that  the  trial  judge  incorrectly  sustained  a 
cliallenge  for  cause,  made  by  tlie  State's  counsel  to  the  juror,  G.  D. 
Tessier,  and  excused  him  from  service,  notwithstanding  his  (defend- 
ant's) challenges  had,  at  the  time,  been  exhausted  and  those  of  the 
State  had  not. 

In  State  V8,  Wyatt  Cruch,  38  Ann.  481,  we  said:  ^^  It  is  no  longer  an 
open  question  in  criminal  jansprudence  that  the  rejecting*  of  a  juror 
by  the  tiial  judge,  even  if  erroneous,  affords  of  itself  no  legal  ground 
of  complaint  to  the  accused." 

In  State  vs.  Shields,  33  Ann.  1410,  the  same  question  was  passed  upon 
and  the  same  doctiine  was  announced. 

While  it  is  true  that  the  challenges  of  the  defendant  had  been  ex- 
hausted at  the  time,  he  was  not  compelled  to  accept  an  obnoxious 
juror,  on  account  of  the  judge's  ruling.  The  juror  was  excused  from 
service. 
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His  right  is  confined  to  the  selection  of  jurors.  He  has  none  to  com- 
plain of  the  rejection  of  them  by  the  State.  State  vs.  Cruch,  just 
cited;  State  vs.  Durr,  unreported.  The  ruling  of  the  trial  judge  was 
correct. 

Judgment  affirmed. 


No.  205. 
W.  E.  Hamilton  et  al.  vs.  State  National  Bank. 

A  judicial  mortgage  attachcH  to  real  property  of  the  debtor  and  affects  third  persons  on  reg- 
istry of  the  judgment. 

A  voluntary  transfer  subsequontiy  made  by  the  debtor  to  one  who  was  then  a  ere«Utor  for  the 
unpaid  price  of  Aale  of  such  property  to  such  debtor,  in  consideration  of  the  ivitam  of  the 
note,  and  who  had  not  acquired,  from  the  original  vendor,  tlie  right  to  demand  the  nullity 
of  the  sale,  in  case  of  non-payment  of  the  price,  does  not  discharge  the  judicial  mortgage. 

The  property  thus  transferred  passe<l  cum  onere  and  is  liable  to  be  subjected  to  the  payment 
of  the  judgment. 

APPEAL  from  the  Second  District  Court,  Parish  of  Bossier. 
Drew,  J. 


Snider  ds  Smith  for  Plaintiffs  and  Appellants : 

Mortgages  and  privileges  are  extinguished  and  confused  when  the  creditor  acquires  the 
ownerahip  of  the  thing  subject  to  the  mortgage  and  privilege.  K.  C.  C.  3277,  3411 :  15 
Ann.  407 ;  35  Ann.  559,  560 ;  34  Ann.  103S,  1035;  33  Ann.  454,  463. 

A  conventional  sale  or  exchange,  although  made  in  satis&ction  of  a  prior  mortgage,  does  tt<it 
discharge  or  extinguish  existing  mortgages.  The  sale  must  be  judicial  to  have  that 
effect.    Ayrand  vs.  Babin,  7  N.  S.  471. 

A  consent  sale  in  consideration  of  a  prior  mortgage  does  not  defeat  subsequent  mortgages. 
The  property  passes  eum  onere  and  the  younger  mortgage  may  be  enforced  against  the  im- 
movable in  the  hands  of  the  third  possessor. 

The  right  to  have  the  sale  dissolved  for  non-payment  of  its  purchase  price  does  not  pass  with 
the  transfer  of  the  note  of  the  purchaser.  Swan  vs.  Gayle,  24  Ann.  501  to  504 :  9  Ann. 
84 ;  Heirs  of  Castle  vs.  Floyd,  3d  Ann.  583  and  authorities  there  cited. 

The  general  denial  only  puts  at  issue  the  facts  necessary  to  i)laintiff'8  recovery.  Heirs  of 
Wood,  vs.  Nicholls,  33  Ann.  749,  and  aitthoiities  thero  cited. 

Extinguishment  of  mortgages  by  eftect  uf  the  dissolving  condition  is  analagous  to  tliat  of 
payment,  rel«*a.se,  etr.;  it  is  a  plea  tliat  must  l)e  specially  pleaded.  33  Ami.  479  and  au- 
thorities. 

The  general  denial  re<lucea  the  controverHV  betweiu  the  iiarties  to  the  question  of  the  truth 
or  falsity  of  plaintitf  V  allegatious.  The  petition  alleged  that  defendant  is  the  owner  and 
third  possessor  of  tlie  laud  in  oontTOveii«y  and  that  said  lands  are  subjwt  to  pliunUfl"i» 
mortgage,  and  that  the  <lefendaut  admitted  on  the  trial  that  plaintiff  s  mortgage  is  vahdaiid 
an  existing  jiulgmeut  against  C.  C.  Nowell  and  that  the  same  was  recorded  a»  a  mortgage 
agfdnst  him,  JN'owell,  while  he  was  the  owner  of  the  land;  the  answer  shows  that  said 
Nowell  is  the  author  of  defendant's  title.  Defendant  has  admitted  the  mortgage  venms 
the  land  and  has  not  shown  that  it  was  litted. 
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Litigants  miuit  be  held  cloHely  to  their  pleadingfl,  and  courts  will  decide  the  issues  as  made  by 

the  pleadings  and  nothing  more. 
A  sale  or  exchange  ft:om  the  debtor  to  the  creditor  in  consideration  of  a  prior  mortgage  will 

not  erase  nor  affect  subsequent  mortgages  unless  the  purchaser  be  the  wife  of  the  vendor. 

•7.  H,  Keyser  for  Defeodant  and  Appellee. 


The  opinioD  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  an  action  to  enforce  a  judicial  mortgage 
against  property  belonging  to  the  defendant  bank. 

The  material  facts  as  ascertained  from  the  admission  of  the  parties, 
are  the  following : 

On  Marcli  20, 1878,  Connell  sold  the  property  to  Nowell  for  $4070, 
for  wliich  he  issued  his  note  due  November  1st,  1879.  The  act  was 
recoided. 

On  September  21  st,  1878,  following,  plaintiffs  obtained  a  judgment 
against  Nowell  for  $2102.67  with  interest  and  subject  to  a  small  credit, 
which  was  recorded  three  days  afterwards. 

On  December  10th,  1881,  Nowell  transferred  the  property  to  Payne, 
who  had  acquired  the  note,  the  consideration  of  the  c(  nveyance  being 
the  return  of  the  note  of  the  latter  to  the  former. 

On  July  31,  1883,  Payne  transferred  the  property  to  Payne,  Ken- 
nedy &  Co.,  who,  on  February  11, 1887,  conveyed  it  to  the  bank  de- 
fendant herein. 

The  plaintiffs  pray  merely  that  their  judicial. mortgage  be  recog- 
nized and  enforced  by  the  sale  of  the  property,  in  default  of  abandon- 
ment of  it  by  the  bank.  Their  averments  are  denied  and  title  is 
claimed  by  the  defendant.  The  appeal  is  taken  from  a  judgment  ad- 
verse to  plaintiffs. 

The  question  presented  is  simply,  whether  the  mortgage  resulting 
from  the  registry  of  plaintiffs'  judgment  against  Nowell  has  continued 
to  attach  to  the  land,  notwithstanding  the  transfer  of  it  by  Nowell  to 
Payne. 

It  is  clear  that,  as  the  property  stood  in  the  name  of  Nowell  at  the 
date  of  the  recording  of  the  judgment,  the  judicial  mortgage  did  af- 
fect it.    R.  C.  C.  3828. 

It  is  also  clear  that,  had  not  Connell  transferred  the  note  and  had  he 
not  been  paid  the  same,  he  could  have  brought  a  suit  to  annul  the  sale 
and  that  the  property  would  have  returned  to  him  free  from  the  judi- 
cial mortgage  in  favor  of  plaintiffs.  19  L.  30;  3  Ann.  217;  6  Ann.  2  j 
12  Aun.  699 ;  R.  C.  C.  2046,  2046,  2047,  2561 ;  8  L.  83. 
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But  the  fact  is,  that  Counell  did  translcr  tlie  note  to  Payne  but  did  not 
at  the  Bnme  time,  confer  on  him  the  right  to  demand  the  nullity  of  the 
sale  in  case  of  non-payment  of  the  price. 

The  transfer  of.  the  property  by  Nowell  to  Payne  must  not  tliere- 
fore  be  viewed  as  though  made  to  Connell.    38  Ann.  583. 

It  consequently  follows  that  the  property  has  not  passed  frte  from 
the  judicial  mortgage,  hut  that  it  was  conveyed  <»*iii  onert. 

It  has  been  held  and  properly  too,  that,  even  where  a  sale  is  annulled 
by  agreement  between  the  original  parties,  whatever  its  validity  may 
be  as  to  them,  the  retroversion  does  not  necessarily  affect  third  persons. 
Ricks  vs.  Goodrich,  3  Ann  217. 

In  a  subsequent  case,  Mr.  Justice  Rost  delivered  an  interesting  and 
learned  opinion  in  which  it  is  distinctly  reannounced  that,  where  tlie 
retrocession  is  the  voluntary  act  of  the  parties,  the  rights  of  third  per- 
sons are  not  always  affected  thereby.   Chretien  vs.  Richardson  6  Ann.  2. 

In  a  more  recent  suit,  decided  by  the  present  Court,  the  following 
language  was  used : 

**If  the  parties  desire  to  substitute  the  voluntary  for  the  judicial  res- 
cission and  to  give  to  the  former  the  extraordinary  effect  of  revoking 
the  contract  ab  initio  and  of  obliterating  all  claims  and  privileges  of 
third  persons  against  the  property,  which  may  have  been  acquired 
during  the  possession  of  the  purchaser,  we  are  satisfied  they  were 
bound  to  comply,  in  their  voluntary  act,  with  all  the  requirements 
wliich  the  law  would  have  imposed  in  the  judicial  proceeding.  The 
purchasers  had  no  authority  to  abandon  or  even  to  compromise  the 
rights  secured  to  them  by  law  to  the  prejudice  of  a  creditor  who,  by 
seizure  or  orthewise  had  acquired  a  privilege  on  the  property." 

This  exposition  of  the  law  rests  on  conservative  principles,  followed 
by  all  civilized  nations.     Sic  utere  tuo,  etc.    R.  C.  C.  11, 1989. 

Had  the  sale,  under  judicial  process,  taken  place  and  the  property 
not  realized  more  than  enough  to  satisfy  the  vendor's  claim,  necessa- 
rily the  judicial  mortgage  would^have  ceased  to  affect  the  property 
which  would  then  have  passed  unincumbered  to  the  adjudicatee. 

Under  the  circumstances  of  this  case,  it  is  manifest  that  a  fortiori 
the  voluntary  transfer  does  not  affect  such  third  persons,  as  it  was  made, 
not  to  the  original  vendor,  but  to  one  who  was  only  a  creditor  for  the 
unpaid  price  of  sale  and  who  had  not  been  subrogated  to  the  light  of 
the  vendor,  to  demand  the  nullity  of  the  sale  on  account  of  non-pay- 
ment of  the  price  and  the  lese  so,  as  in  this  instance,  suit  had  been 
brought  to  enforce  payment,  pending  which  the  debtor  transferred  the 
property  in  consideration  of  the  return  of  the  note. 
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In*Ca8tle  vs.  Floyd,  38  Ann.  583,  this  Court  liehl  that  the  right  to 
have  the  sale  rescinded  owing  to  the  non-payment  of  notes  represent- 
ing the  purchase  price,  did  not  pass  with  the  note  without  a  special 
agreement  to  that  effect. 

It  is  perhaps  proper  to  state  that  the  suit  brought  to  enforce  pay- 
ment had  been  instituted  by  Payne,  Kennedy  &  Co.,  a  firm  of  which 
Payne  was  a  ifiember  and  for  which  he  had  acted,  and  that,  when  the 
property  was  conveyed  to  him  during  the  proceedings,  it  was  in  reality 
for  account  of  the  firm. 

We  therefore  conclude  that  the  judicial  mortgage  claimed  by  the 
plaintiffs  ought  to  have  been  recognized  and  that,  in  default  of  a  sur- 
render of  the  property,  or  satisfaction  of  the  debt,  the  judgment  most 
be  enforced  by  sale. 

We  do  not  pass  upon  any  mortgage  or  other  rights,  if  any,  which 
may  be  asserted  adversely  to  plaintiffs,  as  no  issue  on  that  subject  was 
presented  by  the  pleadings. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  reversed,  and  that  there  be  now  judgment  in  favor  of  the 
plaintiffs  recognizing  the  judicial  mortgage  claimed  by  them  on  the 
land  described,  and  that,  in  default  of  payment  of  that  judgment  or 
surrender  of  the  property,  the  same  be  seized  and  sold,  after  compli- 
ance with  all  legal  requirements,  to  satisfy  the  judgment  in  capital,  in- 
terest and  costs  in  both  courts. 

Fenner,  J.  takes  no  part. 


No.  199. 
The  State  op  Louisiana  vs.  Alonzo  Jones. 

The  Gonlusive  proBamption  of  the  English  oomnion  law  that  a  male  infant  under  the  age  of 
fourteen  years  is  physically  incapable  of  committing  tb^  crime  of  rape,  was  based  entirely 
on  the  physiological  fact  that,  onder  the  climate  and  other  conditions  prevailing  in  En- 
gland, pnberty  is  very  rarely  attained  ander  that  age. 

The  contrary  being  unquestionably  the  fact  in  Louisiana,  the  rule  has  no  application ;  fol- 
lowing 2  Pick,  30 ;  2  Parker,  174 ;  14  Ohio,  222 ;  17  id.  515,  521. 

PPEAL  from  the  First  District  Court,  Parish  of  C  >.ddo. 
Hicks,  J. 


John  B.  Land,  District  Attorney,  pro  tern.,  for  the  State,  Appellee : 

The  court  may  instruct  the  Jury  to  try  the  case  according  to  the  law,  the  evidence  and  their 
experience.    Bishop's  Criminal  Procedure,  vol.  1,  sec.  9d2.     ' 

The  presumption  of  the  common  law.  that  an  infant  under  the  age  uf  fourteen  years  is  abso- 
lutely inca{)able  of  committing  the  crime  of  rape,  does  not  prevail  in  America.  Modified 
to  our  own  circumstances  and  conditions,  the  law  is :    An  infant  under  the  age  of  four* 
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teen  years  is  preBomed  to  be  incapable  of  commiitinR  the  crime  of  rape,  or  an  aHempc  to 
commit  it;  but  that  pre«iimptibfi  n«y  be  rebutted  by  proof  that  he  baa  arrired  at  the  age 
of  puberty.  Deety's  American  Criminal  Law.  sec.  28  b ;  Williams  vs.  The  State,  14  Ohio 
Rep.22S^  O'Meara  vs.  The  State,  17  Ohio  Stat  521 ;  Penn  vs.  Sullivan,  Add.  Rep.  14 J; 
Com.  vs.  Thomas,  1  Virg.  Cas.  307;  Com.  vs.  Green.  8  Pick  Rep.  3fll;  State  vs.  Handv,  4 
Harrington  566;  Moore  vs.  State,  17  Ohio  iH.  521,  etc. 
Burglary  is  an  attempt,  and  its  special  reprehensible  quality  is  derived  from  the  particular  in- 
tent, and  not  from  the  act,  which  may  be  either  evil  or  indifferent,  hence  the  qaeation  of 
physical  capacity  to  commit  rape  (the  act)  is  foreign  to  the  issue,  the  sole  question  being 
the  intent.    Bish.  Crim.  Law,  voL  1,  sec.  728. 

T.  F,  Bell  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

FEim£R,  J.  The  defendant  waa  indicted  under  section  854  of  the 
Revised  Statutes  for  entering  tlie  dwelling-house  of  one  Gilliland  in 
the  night-time,  without  breaking,  with  intent  to  commit  a  rape. 

The  record  presents  two  bills  of  exceptions,  viz  : 

1st.  To  the  judge's  refusal  to  give  the  following  charge:  "If  the 
jury  find  from  the  evidence  that  the  defendant,  at  the  time  of  the  of- 
fense charged,  was  under  iourteen  years  of  age,  he  is  in  law  condn- 
givehj  presumed  to  have  been  physically  incapable'  of  committing  the 
crime  charged  in  the  indictment,  and  is  therefore  entitled  to  an  acquit- 
tal." 

2d.  To  the  following  charge  given  by  the  judge,  viz :  "That  if  the 
evidence  shows  that  the  defendant  was,  at  the  time  of  the  offense 
charged,  over  seven  and  under  fouiteen  years  of  age,  the  law  raises 
the  presumption  that  he  was  mentally  incapable  of  distinguishing  right 
from  wrong,  but  the  presumption  may  be  rebutted  by  evidence  of 
guilty  knowledge  of  wrongdoing  -,  and  as  to  his  physical  capacity  to 
commit  the  crime  charged  against  him,  the  law  raises  no  presumption 
whatever  founded  on  age,  but  leaves  said  physical  capacity  as  .a  fact 
to  be  determined  by  the  jury  from  the  evidence  in  the  case  and  view 
of  the  accused  and  the  experience  of  the  jury  in  such  matters." 

I. 

In  his  refusal  to  give  the  charges  asked  by  defendant,  the  judge  is 
sustained  by  the  authority  of  the  courts  of  Massachusetts,  New  York 
and  Ohio.  Com.  vs.  Green,  2  Pick.  380;  People  vs.  Randolph,  2  Park. 
174;  Williams  vs.  State,  U  Ohio  222;  O'Meara  vs.  State,  17  id,  515; 
Moore  vs.  State,  ib.  5?l. 

It  is  admitted  that  the  chflrge  asked  embodied  the  rule  adopted  bv 
the  common  law  of  England ;  but  the  American  decisions  above  re- 
ferred to,  held  that  the  rule  was  based  upon  the  physiological  fact  that 
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ID  the  climate  and  amongst  tlie  popalation  of  England  and  the  other 
northern  conntriea  of  Europe,  puberty  was  so  rarely  attained  under 
the  age  of  fourteen  in  males  as  to  justify  the  presumption  that  prior 
to  that  age  a  boy  is  incaimble  and  hence  cannot -be  convicted  of  rape. 
But  recognizing  that  tlie  period  of  puberty  is  a£Pected  by  circumstances 
of  race,  climate.habits  and  conditions  of  life,  and  discovering,  as  a 
fact,  that  in  this  country  puberty  is  frequently  attained  at  an  earlier 
age  than  fourteen,  they  refused  to  apply  the  English  rule,  holding  that 
the  rule,  being  founded  wholly  upon  the  facts  prevailing  in  England,' 
had  no  application  to  the  different  facts  existing  in  this  country. 

The  reasoning  applies  with  much  greater  force  to  the  climatic  and 
racial  conditions  of  Louisiana.  These  authorities  fully  sustain  the 
refusal  of  the  judge  to  apply  the  English  rule  and  we  have  no  hesita- 
tion in  following  them. 

n. 

It  is  claimed,  however,  that  the  charge  actually  given  by  the  judge 
went  further  than  the  authorities  above  quoted,  because  the  latter, 
while  rejecting  the  concluHveness  of  the  presumption,  still  maintained 
the  presumption  itself  as  applicable  until  rebutted  by  proof;  while  tlffe 
judge  a  quo  charged  that  the  law  raised  no  presumption  whatever 
founded  on  age,  but  left  the  physical  capacity  as  an  independent  fact 
to  be  determined  by  the  jury. 

We  think  the  judge's  conclusion  is  the  logical  sequence  of  the  rejec- 
tion of  the  English  rule ',  for  if  the  common  law  of  England  does  not 
establish  a  presumption  applicable  here,  what  other  law  establishes 
any  presumption  whatever  T  We  have  certainly  no  statute  to  that  ef- 
fact  other  than  the  act  of  1805  (Rev.  Stat  $  976)  which  adopts  the 
common  law  of  England  as  to  crimes,  rules  of  evidence  and  criminal 
proceedings,  ''changing  what  should  be  changed,'^  except  so  far  as 
modified  by  statute.  This  statute  placed  us  in  the  same  relation  to 
the  common  law  of  England  on  these  subjects  which  was  occupied  by 
the  States  of  Massachusetts,  New  York  and  Ohio,  and  holding,  with 
the  courts  of  those  States,  that  it  did  not  import  this  presumption  be- 
cause founded  solely  on  facts  and  conditions  which  do  not  prevail  in 
this  country,  we  doubt  the  judicial  authority  to  substitute  it  by  a 
different  presumption. 

If,  liowever,  we  were  to  follow  the  example  of  those  courts  in  modi-- 
fying  the  common  law  rule  only  so  far  as  necessary  to  make  it  conform 
to  the  conditions  existing  here,  we  should  still  reach  the  same  conclu 
sion  announced  by  the  judge  a  quo. 
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Tbe  Ohio  court  said :  '*In  onr  State  we  know  that  many  lofaDts 
nnder  fourteen  are  capable  of  being  guiity,  but  that  a  majority  are  not 
capable  under  that  age.  Hence  we  are  compelled  to  suit  the  rule  of 
law  to  the  facts,  as  the  rule  itself  has  no  authority  but  in  fact.  Modi- 
fied, then,  to  our  circumstances  and  condition,  the  rule  is,  an  infant 
under  the  age  of  fourteen  is  presumed  to  be  incapable  of  committing 
rape,  but  that  presumption  may  be  rebutted  by  proof.  Williams  vs. 
State,  14  Ohio  222." 

Obviously  the  modification  was  based  on  the  fact  stated  that,  in  Ohio, 
'Hhe  majority  are  not  capable  under  that  age,"  which  supported  the 
presumption  of  incapacity,  but  subject  to  rebuttal. 

Now,  in  Louisiana,  we  believe  we  hazard  nothing  in  saying  tliat  a 
large  majority  of  youths  attain  puberty  before  the  age  of  fourteen 
years.  Therefore  there  is  no  foundation  for  any  presumption  of  inca- 
pacity. 

It  might  be  wise  for  the  legislature  to  establish  some  limit  of  age 
within  which  an  irrebuttable  presumption  of  incapacity  might  result; 
but  it  has  not  done  so.  It  would  not,  and  could  not,  with  any  reason, 
^  so  high  a  limit  as  fourteen  years. 

The  State  of  Louisiana  has  no  broader  subjection  to  the  common 
law  of  England  on  the  subject  of  crimes  and  offenses  than  the  other 
States  of  this  Union,  and  it  is  settled  that  only  so  much  thereof  if) 
adopted  as  is  applicable  to  our  situation  and  circumstances.  2  Bishop 
Cr.  L.,  sec.  284 ;  I  Kent's  Com.  472,  473  and  note.- 

Various  provisions  of  the  English  common  and  statutory  law,  such 
as  those  with  regard  to  counterfeiting  and  treason,  are  rejected  as  in- 
applicable.   1  Bishop  Cr.  L.,  sees.  177,  456,  611,  612. 

We  feel  fully  justified  in  following  the  example  of  our  sister  States 
in  rejecting  a  presumption  founded  exclusively  on  facts  and  conditions, 
the  opposite  of  those  which  prevail  in  Louisiana. 

Judgment  affirmed. 

Poch(^  and  Todd,  J  J.  having  been  absent  from  argument,  take  no 
part. 
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iIJ5fl  No.  207. 

The  State  of  Louisiana  vs.  W.  N.  Cole. 

A  decree  eettlag  aalde  *  tudgment  of  forfeitiire  of  an  appeanince  bond  la  theoreticmly  md 
praoUoally  one  granting  a  neto  trial  and  is  not  appealable. 
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APPEAL  from  the  TJiird  Diatrict  Court,  Parisli  of  Claiborne. 
Young,  J. 

i^.  H,  McClendorij  District  Attorney,  for  Plaintiff  and  Appellant. 
John  A,  Bichardson  and  Otias.  W.  Seals  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Bermddez,  C.  J.  The  appearance  bond  furnished  by  the  defendant, 
was  declared  forfeited  and  judgment  rendered,  on  his  failure  to  appear 
when  summoned. 

The  surety  thereupon  took  a  rule  to  have  the  forfeiture  set  aside  and 
the  bond  annulled,  alleging  various  grounds  in  support. 

The  district  judge,  after  hearing,  merely  rescinded  the  judgment. 

From  this  decree,  the  State  appeals.  The  appellee  moves  to  dismiss 
on  the  ground  that  an  appeal  does  not  lie  therefrom. 

It  is  evident  that  the  district  judge  did  not  pass  upon  the  validity 
of  the  bond  assailed  by  the  security. 

His  action  in  annulling  the  forfeiture  leaves  matters  in  the  condition 
in  which  they  stood  previous  to  the  motion  of  the  district  attorney  for 
the  forfeiture  of  the  bond. 

The  right  of  the  State  to  further  proceedings  is  admitted  by  the  se- 
curity and  remains  unaffected. 

Theoretically  and  practically  the  district  judge,  after  reversing  and 
setting  aside  his  judgment,  has  simply  granted  a  new  trial. 

It  has  been  repeatedly  held  that  an  appeal  does  not  lie  from  an  order 
granting  a  new  trial. 

The  motion  to  dismiss  must  prevail. 

Appeal  dismissed. 


50U581 


No.  178.  gg-^ 

A.  J.  Trounstine  &  Co.  vs.  R.  A.  Ware  and  G.  M.  Munn,  '^r^\ 

Consolidated  with 
Carter  Bros.  &  Co.  vs.  R.  A.  Ware  and  G.  M.  Munn. 

Ad  order  of  appeal  granted  at  a  term  of  ooort  sabseqaent  to  the  one  at  which  the  jadipnent 
appealed  from  was  rendered  in  open  coart— is  not  a  legal  sobatitate  for  citation.  In 
sQch  case,  citation  of  appeal  is  indispensable  to  the  perfection  of  the  appeal. 

In  case  two  different  and  distinct  appeals  are  granted  on  one  order,  one  may  be  sns- 
tained  and  the  other  dismissed. 

When  8  suit  has  for  if  s  object  the  revocation  of  a  pretended  sale  as  a  frandolent  simolation, 
the  party  whose  title  is  attacked  is  a  necessary  party.    This  lasae  cannot  be  tried  with 
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the  debtor  alone,  after  the  suit  has  been  dismlMed  as  regards  the  alleged  BimoUted 
owner  of  the  property. 

An  appeal  haTing  been,  by  plaintiff,  prosecated  to  the  Circait  Court  of  Appeals  from  the 
Judi^ent  of  dismissal,  and  same  having  been  by  that  oourt  reversed  and  the  caose  re- 
manded ;  and,  thereafter  the  plaindif  prosecate  an  appeal  fram  the  same  judgment  to 
thU  Court,  he  is  oonelusiTely  presumed  to  have  abandoned  the  judcment  of  said  Circuit 
Court  of  Appeals  in  his  favor. 

The  principal  and  necessary  defendant,  having  been  eliminated  from  the  suit,  the  only  de- 
cree this  court  can  render,  is  one  affirming  the  Judgment  appealed  fh>m. 

APPEAL  from  tlie  Second  District  Court,  Parish  of  Bienville. 
Drew,  J. 

D.  JJ.  PattertMm  and  J.  A,  DorfjMn  for  Plaintiffs  and  Appellants: 

Amendments  should  always  be  allowed,  when  Justice  is  subserved  thereby  if  they  do 
not  change  the  substance  of  the  issue,  and  cause  no  iqjury  to  the  opposite  party,  nor 
pr^udice  to  his  rights.    87  Ann.  318 ;  36  Ann.  786  and  38  Ann.  395. 

Amendments  do  not  change  the  substance  of  the  issue  when  they  can  be  cumulated  with 
the  original  pleadings.    10  Ann.  590  and  8  K.  S.  286. 

Substance  of  demand  is  not  changed  when  the  prayer  is  the  same  in  original  and  amend- 
ment.   8  X.  8.886. 

Courts  will  more  readily  allow  an  amendment  than  refuse  it,  because  ii^ustice  is  less  liable 
to  be  done  thereby.    5  Ann.  566;  32  A^nn.  889. 

Insolvency  is  proved  when  plaintift  shows  debts  and  defendant  fails  to  show  sufficient 
property  to  pay  them.    C.  C.  1965. 

Simulation  can  only  be  be  proved  by  indirect  and  circumstantial  evidence,  89  Ann  8 ;  33 
Ann.  1065. 

When  fraud  or  simulation  is  at  issue  any  act  of  one  of  the  parties  to  it  bearing  on  the  issue, 
is  relevant.    89  Ann.  4, 

The  court  Is  not  bound  to  believe  the  witness,  but  may  disregard  his  entire  evidence  when 
he  is  one  of  the  interested  parties.    33  Ann.  1063. 

When  the  evidence  shows  the  party  has  not  the  means  to  purchase  it,  it  is  presumed  to  be- 
long to  the  party  alleged.  If  not,  the  burden  is  on  the  defendant  to  show  that  it  is  his 
33  Ann.  1063 ;  11  Ann.  888. 

Wathins  <&  Watkins  for  Defendants  and  Appellees: 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  By  consent  of  parties  these  causes  we  consolidated 
and  tried  together  in  the  lower  court. 

Appellee,  G.  W.  Munn,  filed  in  this  Court  a  motion  to  dismiss  the 
appeal  on  the  following  grounds,  viz : 

1st.  Because  he  has  not  been  cited  to  answer  the  appeal;  and  that 
an  order  of  appeal,  made  at  a  term  subsequent  to  the  one  at  which  the 
judgment  appealed  from  was  rendered,  is  not  a  legal  substitute  for  a 
citation. 

2d.  Because  "no  bond  was  ever  filed  within  the  time  required  by 
law  'y  and  none  is  embraced  in  the  clerk^s  certificate  to  the  transcript." 
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It  appears  from  the  record  that  there  was  a  judgment  reodered  and 
signed  on  tlie  24th  of  December,  1885,  in  the  suit  of  Trounstine  &  Co. 
vs.  Ware  and  Munn,  (sustaining  the  exception  of  Mnnn,  dissolving  plain- 
tiff's attacliment  in  so  far  as  it  effects  tlie  property  of  Mnnn,  and  dis- 
missing the  suit  as  to  Munn. 

In  the  suit  of  Cai-ter  Bros.  &  Co.  vs.  Ware  and  Munn,  a  precisely 
similar  judgment  was  rendered  in  respect  to  Munn,  on  the  day  preced- 
ing. In  t\i^  former  case  the  plaintiffs  petitioned  in  open  court  for  ap- 
peals suspensive  and  devolutive,  ''from  the  judgment  rendered  against 
him  on  the  —  day  of  December,  1885,  sustaining  the  defendant  Munu's 
exception  of  no  cause  of  action,  and  dismissing  plaintiff's  suit,  as  to 
G.  W.  Munn  ;  and  also  from  the  judgment  rendered  herein  on  the  19th 
of  July,  1886,"  The  order  is  of  the  same  tenor,  as  the  petition,  and  it 
was  gi  anted  *'in  open  court,"  on  the  2dd  of  July,  1886. 

In  tlie  latter  t  ase  a  similar  petition  was  filed — the  only  difference  be- 
ing a  prayer  for  citation,  in  the  latter — and  a  similar  order  was  granted 
on  the  same  date. 

Neither  record  contains  any  citation,  or  service,  or  any  substitute 
therefor.  The  bond  for  appeal  in  each  case  was  only  filed  on  the  2d 
of  October,  1886 — long  subsequent  to  the  expiration  of  the  ten  days 
allowed  by  law  for  suspensive,  appeals. 

The  objection  uiged  to  the  want  of  citation,  affects  fatally  plaintiff -s 
appeal  from  the  judgment,  in  each  case,  that  was  rendered  in  Decem- 
ber, 1885.  The  appeal  that  was  granted  on  motion  ''tn  open  court^  at 
a  subsequent  term,  in  July,  1886,  was  unavailing,  in  so  far  as  they  are 
concerned,  and  they  must  be  dismissed.  But  the  same  principle  does 
not  apply  to  the  judgment  that  was  rendered  on  the  19th  of  July,  1886. 
The  appeal  that  was  granted  therefrom,  was  perfected  by  the  filing  of 
the  appeal  bonds  on  October  2, 1886 — within  a  year  from  its  date.  In 
so  far  as  that  appeal  is  concerned,  the  motion  must  be  overruled. 


On  the  Merits. 

In  each  suit  plaintiffs  sue  Ware  as  their  debtor,  for  sundry  amounts 
as  due  them  on  open  account ;  and  upon  proper  allegations  prayed  for 
and  obtained  attachments,  apd  thereunder  caused  to  be  seized  and  at- 
tached, as  the  property  of  Ware,  several  improved  lots  in  the  town  of 
New  Acadia,  and  a  stock  of  goods  and  merchandise —all  of  which  were 
in  the  ostensible  possession  of  Munn,  who  is  made  a  party  to  the  re- 
spective suits,  on  the  averment  that  his  title  was  simulated  and  fraud- 
ulent; and  that  he  had  been  acting  as  a  person  interposed  for  Ware. 
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The  stock  of  goods  dUnie  is  estimated  in  the  Sheriff's  retaro  to  be 
worth  $3115.95.  In  limvie  Munn  tendered  the  following  exceptions, 
viz: 

1st.  That  plaintiff's  petition  shows  no  cause  of  action  in  that  it  is 
not  alleged  that  Munn  is  insolvent,  or  unable  to  pay  his  debts. 

2d.  That  no  act  or  intent  is  alleged  against  him  as  a  cause  for  at- 
tachment. 

3d.  That  he  is  in  possession  of  the  property  attached,  under 
duly  recorded  notarial  titles,  and  same  cannot  be  attacked  by  attach- 
ment or  otherwise. 

4tb.  That  plaintiffs'  debts  were  out  of,  and  prescribed  by  three 
yearS;  etc. 

The  effect  of  the  judgment  of  December,  1885,  dissolving  plaintiffs' 
attachment  and  dismissing  their  suit  as  to  Munn,  was  to  discharge  him 
and  his  property  from  the  snit,  and  to  eliminate  therefrom  the  question 
of  simulation  vd  non,  as  this  issue'could  not  be  tried  with  Ware  alone. 
Mnon  was  a  necessaiy  party  to  the  suit  in  this  respect. 

An  inspection  of  the  record  discloses  that  plaintiffs  prosecated  to 
the  Circuit  Court  of  Appeals  for  that  district  an  appeal  from  that  jadg- 
ment,  and  it  was  by  that  court  reversed  and  the  cause  remanded  for 
further  proceedings. 

When  the  cause  was  returned  to  the  district  court,  the  defendant, 
Munn,  promptly  tendered  the  pleas  of  res  judicata  and  estoppel— in 
the  alternative — predicated  on  the  judgment  of  that  court  that  had 
been  thus  appealed  from,  and  the  plaintiffs  tendered  and  filed — on  de- 
fendant Munn's  objection  and  exception — an  amended  petition,  sup- 
plying the  hitherto  wanting  allegations  of  insolvency  and  injury. 

These  pleas  would  have  presented  difficult  and  delicate  questions  for 
our  consideration,  had  not  plaintiffs  placed  an  interpretation  upon  the 
two  judgments  of  December,  1885,  by  obtaining,  in  July,  1886,  orders 
of  appeal  from  them.  Ttiereby  they  are  conclusively  estopped  from 
denying  their  existence,  and  abandoned  the  judgment  of  the  Circuit 
Court  reversing  them  in  February,  1886.  For  this  reason  we  cannot 
consider  the  case  presented  under  the  reformed  pleadings,  with  Munn 
as  a  newly  made  party  to  them.  Plaintiffs'  double  appeals  have  placed 
this  impediment  in  the  way.  Had  they  solely  relied  on  the  decree  of 
the  Court  of  Appeals,  that  reversed  the  juugnient  of  December,  1885, 
and  resisted  the  defendaut's  pleas  of  res  judicata  and  estoppel,  and  ap- 
pealed from  that  judgment  of  the  19th  of  July,  1886,  olotre,  they  would 
have  been  in  line  and  could  have  secured  a  hearing  on  the  whole  case. 
As  presented  they  cannot. 
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Asvie  from  these  considerations,  there  are  otiier  serious  diflScuUies 
in  the  plaintiffs'  way,  wliich  we  need  not  detail. 

Inasmuch  as  Mnnn  is  no  longer  a  party  to  the  suit,  and  the  judg- 
ments are  not  questioned  here,  as  regards  the  debtor.  Ware,  we  shall 
not  pass  upon  them.  Under  the  views  herein  expressed  the  judgment 
of  the  court  a  qua  must  remain  undisturbed,  and  it  is  therefore  affirmed 
with  cost  of  appeal  taxed  against  the  appellants. 

Justices  Poch6  und  Todd  take  no  part,  not  having  heard  the  argu- 
ment. 


No.  212. 
The  State  of  Louisiana  vs.  Boyd  Scott.  -_- ., 

39    W3 
Although  a  pocket  k9\\fi  be  Dot  <o  nomiiu  a  dangeroas  weapon  within  sec.  939  of  B.  S.,  it         •^L_^| 

may,  by  iU  use,  be  considered  each,  nnder  sec.  794  R.  S.,  which  provides  punishment         hQ?   f^ 

for  the  infliction,  with  a  dangeroas  weapon,  of  a  wonnd  less  than  mayhem. 
A  count,  charging  that  the  accused  "with  a  certain  dangeroas  weapon,  commonly  called  a 

pockst  knife,  di<l  feloniously  inflict  a  severe  wonnd  less  fhan  mayhem  on  the  body 

of,"  when  proved,  Justifies  a  vei'di  t  of  guilty. 
The  ruling  in  38  Ann.  942  has  no  bearing  here. 

APPEAL  from  the  Eleventh  District  Court,  Parish  of  Natchitoches. 
Ptersafif  J. 


D,  G,  Scarborough,  District  Attorney,  for  the  State,  Appellee. 
Jack  dt  Dismvkes  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  indictment  contains  two  counts :  On  the  first 
the  accused  was  acquitted,  but  on  the  second  he  was  convicted. 

The  prosecution  is  based  on  section  794  of  the  Revised  Statutes. 

The  necond  count  is  that  the  defendant,  with  a  certain  dangerous 
weapon  commonly  called  n  pocket  hii/e,  did  feloniously  inflict  a  severe 
wound  leas  than  mayhem  on  the  body  of ,  etc. 

The  motion  in  arrest  made  by  the  accused,  charges  that  the  indict- 
ment is  fatally  defective,  because  a  pocket  knife  is  not  a  dangerous 
weapon  and  because  it  does  not  charge  **mih  intent  to  kiU.^^ 

The  Statute  provides  ( sec.  794  R.  S. )  that,  "  whoever  shall,  with  a 
dangerous  weapon,  or  with  intent  to  kill,  inflict  a  wound  less  than 
mayhem  upon  another  person,  shall,  upon  conviction,*^  etc. 

It  may  well  be  that  the  accused  could  not,  nnder  sec.  932  R.  S.  have 
been  convicted  for  carrying  a  dangerous  weapon  concealed  on  or  about 
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his  person,  because  a  pocket  knife  is  not  eo  nomine  a  dangerous  weapou ; 
but  it  does  not  follow  that  when,  under  sec.  794  R.  S.,  the  charge  is 
that  tlie  accused  did,  with  such  a  knife,  feloniously  inflict  a  severe 
wound  less  than  mayhem,  such  weapon  may  not  be  considered  by  tlio 
court  and  jury  as  a  dangerous  weapon,  by  the  use  made  of  it,  within  the 
meaning  of  that  section,  particularly  as  the  description  of  the  weapon 
is  nottiecegsarily  required  by  the  statute,  which  merely  mentions  a 
dangerous  weapon,  i.  e.,  any  dangerous  weapon  which  may  be  so  by  its 
use,  or  in  itself. 

Under  the  count  as  made,  evidence  could  well  have  been  received 
and  if  deemed  sufficient  the  jury  could  have  convicted  the  accused  for 
having  with  a  dangeroue  weapon  inflicted  a  wound  less  than  mayhem, 
on  the  body  of  another  person. 

It  is  true  that  the  count  does  not  charge  that  the  accused  did,  with 
intent  to  kiUy  inflict  a  wound  less  than  mayhem,  though  it  does,  that  he 
did  inflict  the  wound  feloniauely,  but  this  is  of  no  moment  in  this  case. 

The  charge  was  made  in  accord  with  the  requirements  of  the  statute 
and,  if  the  evidence  adduced  justified  the  findings,  the  jury  could 
legally  return  the  verdict  rendered. 

The  ruling  in  State  vs.  Nelson,  3d  Ann.  942,  affords  defendant  no 
relief. 

Judgment  affirmed. 
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49  425  No.   203. 
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3tf  9|4|  M.  M.  S.  Mackenzie  vs.  J.  W.  Wooley,  Tax  Collector,  et  al. 


When  a  district  jud^e  reonsea  hiumelf  and  calls  the  Jadge  of  an  adjoining  district  to  come  into 
his  coart  to  try  the  case,  the  latter  may  try  and  determine  the  caase  infter  nine  vnontki 
have  elapnd.  The  law  accords  to  either  party  in  interest  the  right  to  have  the  eau»e 
transferred  to  an  a^oining  district,  if  it  has  not  been  disposed  of  within  nine  months 
from  the  date  of  the  recusation ;  bnt  same  is  directory  only,  and  does  not  confer  snoh  a 
right  as  will  become  prescribed,  if  not  exercised  within  time  indicated. 

A  party  resisting  the  enforcement  'of  a  special  tax  a^  illegal,  cannot  avail  himself  of  the 
time  that  has  elapsed  during  the  pendency  of  his  salt  to  prescribe  against  it. 

Notwithstanding  a  private  cor.  oration  is  organued  for  the  doable  parpose  of  building  a  rail- 
way and  erecting  a  cotton  compress,  the  former  a  public  improienunt  and  the  latter  a 
private  enterpriM,  a  special  tax  voted  in  its  behalf,  in  aid  of  the  ooastraction  of  the 
former  alon«,  is  valid. 

In  the  contemplation  of  Article  242  of  the  Constitnliou,  and  Act  84  of  18S0,  the  property  tax 
payers  who  aie  entitled  to  rote  on  the  levy  of  a  special  tax  for  the  pnrpoaes  therrin 
mentioned,  are  only  those  who  are  entitled  to  vote  at  a  general  election  under  the  elec- 
tion laws  of  the  State. 

An  ordinance  of  a  municipal  corporation  that  has  been  actually  passed  by  the  council,  in 
the  exercise  of  its  luthority,  and  in  accordance  with  all  legal  requirements,  and  has 
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been  daly  promalgated  and  pasaod  into  execation,  i»  not  invalid  beoAuse  it  is  not  signed 
by  the  mayor  or  president  of  the  ooancil. 

An  ordinance  ordering  a  vote  of  the  taxpayers  on  tbe  qaestiou  of  a  special  tax,  tboagb  sap< 
plemented  by  an  amendment  after  it  is  advertised,  will  not  be  vitiated  thereby;  pro- 
vided, the  amendment  does  not  materially  affect  its  essential  parts. 

If  the  rate  of  taxation  be  specified  in  the  petition  and  ordinance,  explicitly  enough  to  fully 
advise  the  taxpayers  of  the  object  aimed  at,  it  is  snflScient. 

APPEAL  from  tho  Second  District  Court,  Parish  of  Webster. 
Drew,  J. 


Snider  &  Smith  for  Plaintiff  and  Appellant. 

Towns  are  corporations  of  limited  powers  and  cannot  tax  except  for  the  very  purposes  al- 
lowed by  the  law,  and  in  the  manner  and  under  the  conditions  prescribed  by  law. 
Cooley  on  Taxation,  253  and  note  1. 

Municipalities  must  conflu<)  themselves  closely  within  the  powers  conferred.  Cooley  on 
Taxation,  96,  257  and  note;  Burroughs  on  taxation,  372-3-4,  sec.  128;  Municipality  No. 
1,  vs.  MiUaudon,  12  Ann  769;  Rabassa  vs,  Mayor,  etc.,  3  Martin  <o.  s.)  218;  Manic!- 
pality  No.  3  vs.  Johnson,  6  Ann.  20. 

The  oonstmction  of  a  compress  is  not  a  public  improvement  in  purview  of  Art.  942  of  Con- 
stitution of  Louisiana,  and  Act  84  of  1880.  Cooley  on  Tnxatiou,  78  and  note  1;  lb.  79 
and  80  and  notes  1  and 2;  lb.  83  and  note;  lb.  87  a£.d  note;  lb.  90  and  note;  Burroughs 
on  Taxation,  sees.  23,  24,  and  25;  58  Maine  590;  4th  Cold,  (tenn.)  419,  425;  The  People 
ex  rel.  vs.  Salem,  20  Mich.  452 ;  4  Am.^Reports.  400. 

Act  80  of  1884,  most  be  strictly  construed,  is  mandatory,  and  a  ligid  co  npJiance  with  its 
provisions  is  a  condition  precedent  to  levy  of  taxes  in  pursuance  with  its  provisions. 
Cooley  on  Taxation,  254  and  notes  1  and  2';  lb.  255  and  notes  1,2,  3,  and  4. 

Watkins  &  Watkins  for  Dei'endants  and  Appellees: 

Unless  the  purpose  for  which  the  tax  is  levied  is  unconstitutional  or  illegal,  the  Supreme 
Court  is  without  jurisdiction,  unless  the  amount  involved  is  large  enough  to  give  juiis- 
diction.    36  Ann.  801,  Cobb  vs.  McOuire. 

A  railroad  and  a  compress  are  public  improvements,  under  certain  cironmstances.  Bur- 
roughs on  Taxation,  19  and  20 ;  2  Robinson  209. 

The  Judge  called  to  try  a  cause,  vice  the  Judge  recused,  is  without  Jurisdiction  after  the 
lapse  of  nine  months  to  try  the  cause  or  to  make  orders  in  the  original  parish.  Acts  of 
1880,  No.  40,  p.  39,  sec.  5;  37  Ann.  392,  State  ex  rel.  Fontelieu  vs.  DeBalllon,  Judge  et  al. 

When  new  parties  become  interested  in  n  suit  they  should  be  cited.  When  the  original  de- 
fendants become /ufu;tu#q^rt'o  and  their  successors  are  neither  cited  nor  appear,  the 
suit  on  exception,  should  be  dismissed  for  want  of  parties  litigant. 

It  is  not  essential  that  the  mayor  sign  the  town  ordinances :  but  should  he,  and  they  become 
lost  or  destroyed,  parol  can  be  substituted.  2  Asn.  939 ;  Town  vs.  Andrus.  37  Ann.  699 ; 
Acts  of  1853,  No.  59.  pp.  37,  39;  Acts  1850  p.  70;  Dillon  pp.  340,  341,  342,  444,  section  450 
and  notes,  and  section  331  and  notes;  35  Ann.  960,  section  3,  Duperier  vs.  Viator. 

Property  taxpayera  entitled  to  vote  are  males,  over  twcntrone,  who  pay  their  taxes.  Those 
alone  are  counted  who  are  entitled  to  voto.  35  Ann.  (MH,  Diipoiicr  vs.  Viator,  section  4; 
Constitution  of  1879,  arts.  184  and  185. 

An  election  is  valid  when  the  choice  of  the  minority  is  fairly  expressed .    29  Ann .  614,  6-^5  ; 
33  Ann.  987  to  991;  Cooley 's  Constitutional  Limitations,  pp.  619  to  U*Jl. 
60 
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The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  This  ia  an  injunction  F.uit  in  which  resistance  is  made 
by  the  plaintiff  to  an  advertised  sale  of  certain  personal  property  of 
his,  for  the  payment  of  certain  municipal  special  taxes  assessed  b^-  tlie 
corporation  of  Minden,  and  which  he  complains  of  as  illegal,  on  the 
following  grounds,  viz : 

1st.  That  same  were  levied  for  purpose  contrary  to  the  Constitution 
and  lawp,  in  that  they  were  in  aid  of  tiie  construction  of  the  Minden 
Railroad  and  Compress  Company ;  and  that  'Ho  procure,  construct,  own 
and  operate  machinery  and  works  for  compressing  cotton^'  is  not  a 
"public  improvement." 

2d.  That  oue-third  of  the  property  taxpayers  of  said  town,  did  not 
petition  for  the  lev}  of  said  tax,  as  required  by  sec.  1  of  Act  84  of  1880. 

3d.  That  the  publication  of  said  petition  and  the  ordinance  of  tbe 
said  corporation,  directing  an  election  to  be  held,  was  not  signed  offi- 
cially by  the  mayor  or  other  proper  official  thereof. . 

4th.  That  said  election  was  held  prior  to  the  lapse  of  thirty  days 
from  the  first  publication  thereof. 

5th.  That  the  proposition  submitted  to  the  property  taxpayers  at 
said  election  did  not  specify  the  rate  of  taxation,  as  provided  and  re- 
quiied  by  the  provisions  of  Act  84  of  1860. 

He  avers  that  said  illegal  tax  is  declared  to  be  fixed  at  five  mills, 
and  for  a  period  of  ten  years,  upon  all  taxable  values  within  that  cor- 
poration, and  although  the  sum  demanded  is  less  tliau  SlOO,  it  will,  in 
the  future,  ap^gregate  a  large  sum  ;  and  he  prays  that  same  be  adjudged 
and  decreed  illegal. 

The  town  authorities  were  cited  and  joined  the  tax  collector  in  iiis 

answer,  pleading  the  general  issue,  and  alleging  that  ''all  (hiug8  wei^e 

done,  and  upon  due,  full  and  legal  notice,  and  that  the  election   was 

duly  and  legally  ordered  and  the  levy  of  the  tax  sanctioned  by  a  unani- 

maus  vote  of  the  tuxpavers. 

I. 

Defendant's  objection  that  this  Court  is  without  jurisdiction  ratione 
materiw  is  not  gO(»d.     37  Ann.  507,  898  \  38  Ann.  99,  230. 

The  judge  of  the  district  wherein  the  suit  was  filed,  recused  him- 
self on  account  of  personal  interest  as  a  stockholder  in  railway  and 
compress  company,  and  called  the  judge  of  the  adjoining  district  to 
try  the  case.  The  defehdaut  excepted  to  the  capacity  of  the  judge 
thus  called  to  try  the  cjise,  and  i»lead  the  prescription  of  nine  months 
as  a  bar  to  any  proceedings  in  said  cause  in  tlie parish  of  Wehster. 

The  call  was  made  on  the  judge  who  tried  the  case  in  the  mode  in- 
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dicated  in  section  3  of  Act  40  of  1880,  on  the  25th  of  Jnue,  1885,  and 
jadgnient  was  rendered  on  the  29th  of  June,  1887,  more  thau  nine 
mouths  haviug  elapsed  in  the  interim.  Section  6  of  tlie  act  cited  directs 
*'that  whenever  any  recused  cause,  for  the  trial  of  which  a  district 
judge  has  been  appointed,  as  provided  in  sections  2  and  3  of  thiB  act, 
it  shall  be  the  duty  of  the  district  judge  to  order  tlie  transfer  of  sveh 
cause  to  the  district  court  of  the  nearest  parish  of  an  adjoining  district , 
the  judge  of  which  is  compelled  to  try  the  cause,"  etc. 

This  exception  appears  not  to  have  been  passed  upon  by  the  judge 
a  quo,  and  the  trial  was  proceeded  with  and  judgment  rendered.  It 
being  unfavorable  to  the  plaintifif  he  filed  a  oiotion.  for  a  new  trial  on 
the  sole  ground  that  it  was  contrary  to  law.  This  exception  was  mani- 
festly abandoned. 

II. 

The  plaintiff  pleads  the  prescription  of  one,  two  and  three  years 
against  the  taxes  sought  to  be  collected.  They  appear  to  have  bten 
assessed  in  1883,  and  became  due  on  the  31st  of  December  of  that  year. 
The  suit  was  brought  and  service  accepted  on  September  18,  1884,  and 
has  been  since  that  time  pending  and  untried. 

The  plea  of  prescription  was  filed  on  the  27th  of  June,  1887.  Three 
years  had  not  then,  and  have  not  at  this  time,  elapsed.  But  conceding 
for  the  argument,  that  the  prescriptible  period  had  elapsed,  it  could 
not  avail  the  plaintiff  whose  injunction  against  the  enforcement  of  the 
tax,  has  prevented  its  collection  in  the  meanwhile. 

III. 

The  tax  complained  of  as  illegal,  was  assessed  in  the  alleged  pur- 
suance of  an  ordinance  passed  and  an  election  held  under  and  in  con- 
formity with  the  provisions  of  Act  84  of  1880,  putting  in  force  the  242d 
article  of  the  Constitution.  The  latter  piovides  that  ^' the  General 
Asssembly  shall  have  power  to  enact  general  laws  authorizing  the 
parochial  or  municipal  authorities  of  the  State,  under  certain  circum- 
stances, by  a  vote  of  the  m^ority  of  the  property  taxpayers  iu  num- 
bers and  in  value,  to  levy  special  taxes  in  aid  of  public  improvements , 
or  railway  enterprises;  provided,  that  such  tax  shall  not  exceed  the 
rate  of  five  mills  per  annum,  uor  extend  for  a  longer  period  than  ten 
years." 

Section  1  of  the  act  cited  declares  that  whenever  one-third  of  the 
property  taxpayers  of  a  municipal  corporation  shall  petition  it  "  to 
levy  a  special  tax  in  aid  of  any  work  of  public  improvement  or  railway 
enterprise,"  it  may  order  a  special  election  for  that  purpose.  • 

Section  2  provides  "  that  a  special  tax  may  be  levied  by  any  parish, 
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city  or  incorporated  town  in  this  State  to  aid  the  construction  and 
erection  of  public  buildings,  bridges  and  other  works  of  public  improve- 
ment,^^ etc.,  and  when  a  ''majority  of  the  property  taxpayers  •  *  • 
shall  vote  tlierefor." 

The  name  of  the  private  corporation  is  the  '*  Mindeu  Railroad  and 
Compress  Company,"  and  it  was  organized  for  the  double  purpose  of 
erecting  and  constructing  a  tap  or  short  line  railway  connecting  with 
the  Vicksburg,  Shreveport  and  Pacific  Railroad,  and  of  constructing, 
operating  and  maintaining  a  cotton  compress. 

The  petition  of  the  taxpayers,  which  is  the  foundation  of  all  the 
subsequent  proceedings,  requests  that  there  be  levied  ''  a  special  tax 
in  aid  of  a  railway  enterprise  to  aid  in  constructing  a  railroad  from 
Minden  to  a  point  of  junction  with  the  railroad  near  J.  G.  Lanes.  To 
aid  the  railroad  called  '  Minden  Railroad  and  Compress  Company,  etc.' " 

Preceded  by  a  preamble  setting  forth  the  substance  of  the  petition, 
is  an  ordinance  of  the  town  council  directing  the  question  to  be  sub- 
mitted to  the  vote  of  the  property  taxpajers. 

It  bears  date  May  8,  1883,  and  the  date  fixed  for  the  election  was  the 
16th  of  June  following.  On  the  16th  of  May,  1883,  there  was  a  supple- 
mentary ordinance  passed  amending  and  re-enacting  section  three  of 
the  origiual  ordinance,  so  as  to  direct  the  manner  of  holding  the 
election. 

It  Ifffc  the  original  in  full  force  in  all  other  respects.  Withont  con- 
sidering other  evidence  in  the  record,  it  appears  to  have  been  the 
manifest  and  clearly  expressed  intention  of  the  petitioning  taxpayers 
and  council  to  limit  and  restrict  the  tax  to  the  construction  of  the  rail- 
wail,  which  is  a  "  public  improvement." 

This  purpose  is  strengthened  by  the  fact  that  the  contemplated  com- 
press has  not  been  constructed  and  no  steps  have  been  taken  towards 
it,  notwitiistanding  all-  other  taxpayers  than  the  plaintiff  have  paid 
their  bixe?. 

IV. 

To  the  petition  of  the  taxpayers  there  are  seventy-nine  signatures. 

On  tiie  list  of  qualified  voters  in  the  corporation  of  Minden  as  ap- 
pears upon  the  assei'sment  roll  of  1883,  there  are  one  hundred  and 
eighteen  names. 

To  overcome  this  certificate  of  the  tax  assessor,  tht-  plaintift*  intro- 
duced proof  to  the  cfiect  that  there  were  somt;  young  men  who  owuid 
assessable. values  that  had  not  been  assessed;  and  that  there  weitj 
some  married  women  and  minors  who  owned  property  which  had  not 
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been  assessed;  upon  tlie  theory  that  they  were  property  taxpayers  in 
the  sense  of  the  Constitution  and  law. 

Articles  242  and  209  being  in  pari  materia,  must  be  construed  to- 
gether j  and  the  latter  provides  that  the  levying  of  a  special  tax  shall 
be  "  submitted  to  a  vote  of  the  property  taxpayers  of  sncli  parish  or 
municipality  entitled  to  vote  under  the  election  laics  of  the  StateP 

In  35  Ann.  957,  Duperier  vs.  Viator,  this  Court  held,  that  the  prop- 
erty taxi)ayer8  entitled  to  vote  are  only  those  who  are  entitled  to  vote 
at  a  general  election. 

We  are  satisfied  that  more  than  one-third  of  the  property  taxpayers 
entitled  to  vote  signed  the  petition. 

V. 

The  original  ordinance  does  not  seem  to  have  been  signed  by  the 
mayor  of  the  town ;  but  the  amendment  which  recites  its  substance 
was,  and  both  were  advertised  and  offered  in  evidence. 

In  The  Town  of  Opelousas  ex  rel.  C.  M.  Thompson,  President,  vs. 
Andrus,  we  held  that  where  an  ordinance  of  a  municipal  corporation 
had  been  actually  passed  by  the  council  in  the  exercise  of  its  authority 
and  in  accordance  with  all  lethal  requirements,  and  had  been  duly 
promulgated  by  publication,  and  had  passed  into  execution,  the  mere 
failure  of  the  president  to  sign  it  would  not  invalidate  it,  unless  the 
legislative  intent  to  the  contrary  was  clear.  The  proceeding  under 
consideration  fulfills  all  of  those  requirements  and  is  valid.  1  Dillon, 
on  Mun.  Corp.  331  and  note. 

We  can  see  no  force  in  the  plaintiff's  contention  that**  ihe  publica- 
tion of  the  petition  and  ordinance  were  not  signed  ofiicially  by  the 
mayor."  It  could  certainly  be  no  more  important  that  it  should  be 
signed  than  the  ordinance  itself. 

VI. 

From  the  evidence  it  appears  that  the  first  ordinance  and  peti- 
tion were  advertised  on  the  lOtli  of  May,  1883,  only  two  days  subse- 
quent to  the  passage  of  the  former.  On  the  16th  of  May  following,  and 
prior  to  the  second  issue  of  the  weekly  newspaper,  the  amendment 
was  enacted ;  and  thereafter  the  original  and  amendment  were  adver- 
tised in  each  consecutive  issue  thereof  until  the  14th  of  June,  1883. 

The  law  is  that  the  election  shall  be  held  **  not  sooner  than  thirty 
days  after  the  official  publication  of  the  petition  and  ordinance  ordering 
the  election,^^  The  original  ordinance  ordered  the  election  and  the 
amendment  altered  the  method  of  it  only. 

We  think  the  computation  was  fairly  made  from  the  date  of  the  first 
insertion  of  the  10th  of  May,  1883,  and  the  election  occurred  on  the  14th 
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of  Juue,  1883,  the  day  fixed  in  the  original  ordinance — more  than  thirty 

days  liad  elapsed. 

VII. 

The  petition  of  the  property  taxpayers  submitted  the  proposition  to 
levy  a  special  tax  of  five  mills  per  annum  for  ten  years,  and  same  was 
repeated  in  the  ordinance  in  fall  compliance  with  the  law. 

The  plaintiff's  objections  to  the  tax  are  untenable,  and  for  the  rea- 
sons assigned  herein  and  those  assigned  in  the  concurring  opinion  of 
Associate  Justice  Fenner,  the  judgment  appealed  from  is  affirmed  with 
all  costs  against  him. 


Concurring  Opinion. 

Fknner,  J.  On  the  point  of  the  power  of  the  judge  to  try  the  case, 
I  think  the  section  6  of  the  Act  of  1880  raises  no  question  of  juris- 
diction. 

The  object  of  the  section  was  simply  to  hasten  the  trial  of  recused 
cases,  and,  with  that  view,  it  made  it  the  duty  of  the  judge  to  whom  a 
case  is  referred,  who  has  neglected  to  try  it  within  nine  months,  to 
transfer  it  as  directed.  But  this  duty  is  imposed  entirely  in  the  inter- 
est of  the  parties  and  to  enable  them  to  secure  a  speedy  trial. 

If,  notwitiistanding  the  lapse  of  the  nine  months,  they  conclude  that 
their  interest  and  desire  for  a  speedy  trial  will  be  promoted  by  submit- 
ting their  cause  to  the  judge,  without  invoking  the  exercise  of  his  duty 
to  transfer,  they  have  the  right  to  do  so,  an-l  the  judge's  jurisdiction 
is,  in  no  manner,  affected. 

Otherwise,  parties  ready  and  anxious  to  try  their  cause  and  with  a 
judge  ready  to  try  it,  would  be  deprived  of  the  right  and  subjected  to 
the  delays  of  a  second  transfer,  and  thus  the  law  would  defeat  its  own 
sole  purpose. 

If,  after  the  lapse  of  the  nine  months,  either  party  had  required  the 
transfer,  and  the  judge  had  refused,  he  would  have  violated  his  duty, 
of  which  we  would  have  compelled  "the  performance  by  mandamus  if 
applied  to. 

But,  in  this  case,  no  such  motion  has  been  made,  and  though  an 
anomlaous  plea  of  nine  months*  prescription  was  filed  some  time  before 
tlie  trial,  defendant  never  provoked  any  action  upon  it,  but  went  to 
trial  without  objection  and  without  any  disposition  of  his  plea,  which, 
so  far  as  record  shows,  has  never  been  acted  on.  Even  in  his  motion 
for  new  trial  no  complaint  is  mtide  on  this  ground. 

I  consider  this  an  abandonment  of  it  and  a  voluntary  submission  to 
the  jurisdiction,  which  was  never  divested  ;  and,  after  thus  taking  the 
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chances  of  the  trial,  he  canDob  uow  be  heard  to  raise  or  renew  this  ob- 
jection. 

I  concur  in  the  opinion  and  decree. 


DissENTFNO  Opinion. 

POCF16,  J.  I  respectfully  dissent  from  that  part  of  tlie  opinion  of 
the  mnjority  which  recognizes  the  authoiity  of  JndgeYoun^,  to  try  and 
deteimine  this  case,  after  nine  months  had  elapsed  since  the  date  of 
the  recusation  of  Judge  Drew. 

According  to  the  .plain  and  unambiguous  language  of  sec.  5  of  Act 
No.  40  of  1880,  tlie  judge  to  whom  a  recused  case  has  been  referred,  is 
stripped  of  all  power  in  the  premises  except  to  order  the  transfer  of 
the  case  to  the  nearest  parish  of  an  adjoining  district  the  judge  of 
whom  is  competent  to  try  the  cause. 

The  language  is  peremptory,  ana  wa^  intended  to  be  mandatory;  the 
act  reads  that  if  the  cause  referred  to  him  has  not  been  tried  within 
nine  months,  ^' it  shall  be  the  duty  of  the  district  judge  to  order  the 
transfer  of  the  such  cause,''  etc.,  (italics  are  mine.) 

Nothing  in  the  section  or  in  the  whole  act  justifies  the  argument  that 
an  application  from  either  of  the  parties  to  the  cause  is  necessary  to 
put  the  power  or  duty  of  the  judge  to  order  the  transfer  in  motion. 
As  soon  as  the  nine  months  have  elapsed  the  judge  becomes  /unetus 
officio  for  all  purposes  for  the  trial  and  disposition  of  the  cause,  in  which 
he  can  render  no  valid  judgment. 

But  in  this  case  a  formal  objection  was  made  to  the  judge's  authority 
to  try  the  cause,  and  all  acts  of  his  in  the  premises  after  such  protest 
should  be  treated  as  absolutely  null  and  void^  save  and  except  the 
order  of  transfer  which  he  should  have  made. 

Such  is  the  clear  inference  to  be  drawn  from  the  decision  of  this 
Court  in  the  case  of  Fontelieu,  37  Ann.  392. 

When  plaintiff's  protest  was  presented  it  became  the  dutj^  of  the 
judge  to  order  the  transfer  of  the  cause  to  the  nearest  parish  of  an  ad- 
joining district,  the  judge  of  which  was  competent  to  try  the  cause, 
and  we  must  take  judicial  cognizance  of  the  fact  that  the  parish  of 
Webster  is  surrounded  by  three  such  districts. 

It  is  no  answer  to  the  positive  mandate  of  the  law  to  argue  that, 
as  plaintiffs  went  to  trial  without  insisting  on  a  trial  of  their  protest 
or  exception,  they  had  abandoned  or  waived  it.  Consent  cannot  invest 
an  incompetent  judge  with  legal  authority  or  capacity. 

Under  these  views,  I  take  no  part  in  the  decree. 

Mr.  Justice  Todd  concurs  in  this  opinion. 
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"^  ^^         Succession  of  Mrs.  Charles  A.  Larendon.—On  Opposition   to 

Account. 

I'he  rights  and  obUfcatlons  arising  ander  acts  passed  in  ono  State  to  be  execnt«d  in  another. 

reHpecting  tbo  transfer  of  real  estate  in  the  latter,  are  regnlated  in  point  of  form,  gub- 

stance  and  validity  by  the  laws  of  the  State  in  which  snch  acts  are  to  have  effect. 
An  act  of  donation  drawn  up  in  Louisiana,  in  the  form  in  which  snch  acts  are  required  to 

bo  put  in  Georgia,  to  convey  real  estate  in  that  State,  is  valid,  although  not  passed 

before  a  notary  and  two  witnesses,  as  the  laws  of  this  State  prescribe,  under  pain  of 

nullity. 
Under  the  law  of  Georgia,  a  donation  is  presumed  to  be  accepted  unless  the  conixary  is 

shown. 
Although,  in  general,  a  case  will  not  be  remanded  for  the  reception  of  eyidence  which  could 

have  been  and  was  not  offered,  paities,  in  exceptional  instances,  may  be  allowed  a  re 
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roaoding  where  th«  ruliDgs  of  the  ferial  Judge  dariog  the  proceeding  are  at  variance  with 
his  finding  on  the  merits,  and  the  party  asking  ihe  remanding  abstained  from  offering 
evidence  which  the  judge  woald  have  raled  ont  as  ftupeifiaoos. 

APPEAL  from  the  Civil  Dietrict  Court  for  the  Parish  of  Orleans. 
Tissot,  J. 


A.  Brieugne,  R,  T,  Beauregard  and  P.  A,  Ihicros  for  tlie  Under 
Tutor,  Opponent  and  Appellee  : 

Both  the  form  and  effect  of  an  ante  nuptial  gift  of  real  estate,  sitnated  in  Georgia,  are  gov- 
erned by  the  law  of  that  State.  Georgia  Code,  §  8.  1789,  1950,  S741,  2699,  9657,  3658,  9659, 
3660,  58,  59,  3706;  Story,  §  438,  444,  444a,  475 ;  Fcelit,  No.  60,  72,  73,  85 ;  97  Texas,  38;  1 
ZachariB,  $31. 

This  gift,  when  clothed  with  the  form  prescribed  by  that  law,  is  valid,  by  the  comity  of 
nations,  in  the  State  of  Louisiana,  no  positive  rule  whereof  denies  or  restrains  the  oper- 
ation of  said  foreign  law.  Story.  §§  99,  30,  31,  35,  38;  Fcblix,  Nos.  11,  19,  13,  14,  15,  59, 
61 :  Wheaton,  Int.  Law,  ed.  1863,  p.  169;  Rorer,  Interstate  Law,  pp.  167, 169,  170  ;  D.  1, 
n,  95  ;  Georgia  Code,  $  9 ;  C.  C.  10  ;  1  Marcard6,  Xoe.  79,  245  ;  1  Zachaiiie,  pp.  56,  78 ;  18 
Merlin,  Rep.  verbo  loi,  §  VI,  No.  VII ;  3  Larombi^re.  p.  .'H;  5  N.  S.  141  ;  5  Ann.  517;  9 
Ann.  508  ;  9  Ann.  166 ;  Inst.  B,  1,  9,  par.  I  and  3. 

Parol  evidence  is  inadmissible  in  Georgia  and  in  Louisiana,  even  when  unobjected  to  on 
trial,  to  show  the  conventional  revocation  or  avoidance  of  such  a  gift.  Georgia  Code,  ^ 
2706  (a);  Story.  §  365  ;  C.  C.  927.\  2276;  9  R.  416;  19  Ann.  66;  3  M.  253  ;  93  Ann.  747  ;  24 
Ann.  401 ;  5  Larombi^re,  p.  81 ;  5Marcad6.  pp.  148-9  ;  9  Tonllier,  Nos.  36,  37,  38;  Dantin, 
oh.  1,  Nos.  9,  35  ;  24  Merlin,  veibo  Preuve.  §§  2  and  3,  art.  1,  Nos.  98,  99,  30  ;  5  Zacharioe. 
p.  695. 

Evidence  of  the  admissions  or  declaratiou«  of  a  dead  person,  testified  to  by  her  surviving 
husband,  in  his  own  interest,  and  unsupported  by  any  proof  aiiunde,  is  entitled  to  little 
or  no  weisht.  10  L.  355;  14  Ann.  275,  763;  24  Ann.  604  ;  7  R  112;  10  Ann.  279  ;  6  Ann.  HI. 

Personal  estate  is  subject,  as  regards  the  rights  thereto  of  the  dead  owner's  heirs,  to  the 
law  of  the  former's  place, of  domicile.    Story,  §  481  ei  uq:  Fcelix,  No.  37. 

White  dt  Saunders  and  A,J,(S:  Omer  Villere  for  the  Tutor,  Appellant: 

Under  Art.  10,  R.  C.  C,  where  a  contract  is  made  in  Lotiisiana  to  be  executed  in  Georgia, 
the  validity  of  the  form  of  the  contract  is  determined  by  the  law  of  Louisiana. 

The  State  of  Louisiana  has  Ita  peculiar  policy  in  regard  to  donations,  and  refuses  to  recog- 
nize their  existence  unless  they  are  both  made  and  accepted  in  a  prescribed  manner. 
Accordingly,  a  Louisiana  court  will  not  disregard  this  policy  and  enforce  a  donation, 
made  here  and  to  a  citisen  of  this  State  and  not  in  the  prescribed  form. 

The  evidence  shows,  that  even  considered  as  a  Georgia  contract,  the  donation  was  incom- 
plete from  express  refusal  to  accept. 

The  lower  court  haviog  i-uled  at  the  trial  that  the  donation  was  a  Louisiana  contract,  and  so 
led  The  appellant  to  omit  to  introduce  evidence  bearing  on  ite  validity  viewed  as  a 
Georgia  contract,  and  having  then  held  iu  its  judgment  that  it  was  a  Georgia  contract ; 
under  these  ciroumHtances,  this  Court,  if  not  satisfied  that  the  donation  was  invalid 
even  as  a  Georgia  contract,  is  bound,  in  fairness  to  the  appellant,  to  remand  the  case  to 
admit  further  evidence  as  to  the  r^ilidity  of  the  contract  under  the  law  of  Georgia. 

The  lower  court  erred  in  excluding  the  testimony  of  the  husband  for  or  against  his  wife 
after  her  death. 


The  opinion  of  the  Court  was  delivered  by 

Bekmudez,  C.  J.     The  main  question   presented  in   this  case  is 
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whether  an  act  of  doDatioD  drawn  ap  in  Louisiana,  according  to  the 
law  of  Georgia,  designed  to  convey  real  estate  in  that  Stat«,  is  a  null- 
ity, because  not  passed  before  a  notary  and  two  witnesses  and  not  ac- 
cepted in  terms,  as  the  law  of  Louisiana  requires. 

The  next  question  is,  whether  if  such  act  be  valid,  the  donation 
presumed  to  have  been  accepted  by  the  law  of  Georgia,  until  the  coo- 
trary  be  established,  has  been  shown  not  to  have  been  accepted  and, 
if  not  so  shown,  whether  the  case  ought  to  be  remanded  to  allow 
proof  on  that  subject. 

The  facts  are  as  folio  «^6 : 

On  January  1st,  1878,  Chas.  A.  Larendon,  declaring  himself  to  be  of 
the  city  of  Atlanta,  Ga.,  voluntary  gave,  granted  and  delivered  unto 
Miss  Laure  Beauregard,  in  consideration  of  the  love  and  affection  he 
bore  to  her  and  of  their  contemplated  marriage  on  January  14th  fol- 
lowing, certain  real  estate  situated  in  said  city  and  State. 

The  deed  was  signed  by  him  and  two  witnesses  and  authenticated 
by  a  Georgia  commissioner  in  this  city.  It  was  accompanied  with  a 
photographic  view  of  the  property  donated  to  Miss  Beauregard,  who 
received  both. 

Subsequent  to  the  marriage  and  during  the  same,  Larendon  sold  the 
property  for  some  $15,000,  as  though  he  had  never  ceased  to  own  it. 

Mrs.  Larendon,  having  afterwards. departed  this  life,  and  Larendon 
administering  her  estate  as  tutor  of  the  minor  children  born  of  their 
union,  rendered  an  account  in  which  he  did  not  set  forth  among  the 
property  inherited  by  the  minors  from  their  mother,  the  proceeds  of 
sale.  The  under  tutor  opposed  the  account,  asking  that  they  be  placed 
thereon  and  the  district  court  sustained  the  opposition. 

From  the  judgment  thus  rendered,  Larendon  appeals. 

He  contends  tliat  the  deed  in  question,  not  having  been  executed  be- 
fore a  notary  and  two  witnesses,  as  is  required  by  the  Louisiana  law, 
and  the  gift  not  having  been  formally  accepted,  in  writing,  by  the 
donee,  the  act  is.  an  absolute  nullity. 

He  further  contends  that,  if  the  act  be  valid,  the  donation,  far  from 
Jiaving  been  accepted,  was  expressly  refused. 

He  besides  insists  that,  if  the  record  does  not  satisfactorily  establish 
that  the  donation  was  declined,  the  case  ought  to  be  remanded  to  en- 
able him  to  adduce  legal  evidence  to  show  the  refusal. 

He  says  that  he  abstained  from  furnishing  further  proof,  for  the  reason 
that  the  district  judge,  during  the  trial,  treated  the  contract  as  a  Louisi- 
ana contract,  which  dispensed  from  such  proof;  but  that  the  judge,  after 
submission  of  the  case,  changed  his  views  and  dealt  with  the  contract 
as  a  Georgia  contract. 
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He  therefore  conclndcB  tliat,  under  such  circnruHtances,  equity  re- 
quires a  reniaiidiug. 

On  the  other  hand,  the  under  tutor  of  the  ininora  urges  that  the  act 
is  perfectly  valid,  that  it  was  drawn  up  iu  the  form  in  whicli  the  law 
of  Georgia  requires  donations  inter  vivos  to  be  put  in;  that  it  was  in- 
tended to  convey  real  estate  in  Georgia;  tliat  by  the  law  of  Georgia, 
the  donation  is  presumed  to  have  been  accepted  ;  that  it  is  not  proved 
that  it  was  not  so;  that  the  property  passed  from  Larendou  to  Miss 
Beauregard  and  next  from  her  to  her  cliildren  and  that  Larendou  is 
responsible  for  the  price  of  sale  received  by  him  and  which  represents 

the  property. 

L 

It  is  evident  that  the  act  in  question  is  not  in  the  form  in  wliich 
the  law  of  Louisiana  requires  that  donations  inter  vivos  be  framed ; 
but  it  is  apparent  that  it  is  diawu  according  to  the  requirements  of 
the  law  of  Georgia. 

It  is  probable  that,  had  it  been  prepared  according  to  our  law  and  au- 
thenticated for  recognition  in  Georgia,  the  piesent  controversy  would 
noi  have  arisen  ;  but  is  it  true  that  because  not  so  drawn  up,  but 
drafted  in  the  shape  in  which  a  similar  act  would  have  been  passed  in 
Georgia,  such  an  act  is  a  nullity  ? 

After  reviewing  what  tlie  most  distinguished  authors,  ancient  autl 
modern,  have  written,  as  well  as  the  doctrine  expounded  by  the  ad- 
jadications  of  courts,  on  the  subject  of  foreign  cantraets,  relative  to 
personal  and  real  property  and  stating  the  distinction  to  be  made  be- 
tween the  former  and  the  latter,  Story  in  his  commentaries  on  the 
conflict  of  laws,  emphatically  lays  down  the  rule  as  being,  "that  the 
laws  of  the  place  where  such  (real)  property  is  situate,  exclusively 
govern  in  respect  to  the  rights  of  the  parties,  the  modes  of  transfer 
and  the  solemnities  which  should  accompany  them.  The  title  there- 
fore to  real  property  can  be  acquired,  passed  and  lost  only  according 
to  the  Ux  ret  sitce:^  P.  708,  No.  424. 

Kent  iu  his  commentaries  says  : 

'*  If  a  contract  be  made  under  one  government  and  it  is  to  be  per- 
formed under  another,  and  the  parties  had  iu  view  the  laws  of  such 
other  country  in  reference  to  the  execution  of  the  contract,  the  gen- 
eral rule  is  that  the  contract,  in  respect  to  its  construction  and  force, 
is  to  be  governed  by  the  law  of  the  country  or  State  in  which  it  is  to  be 
executed,  and  the  foreign  law  is,  in  such. cases,  adopted  and  effect 
given  to  it."     Vol.  II,  lecc.  39,  p.  595,  No.  459. 

Wharton,  on   private   international  law,  says  that  "jurists  of  all 
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schools  and  courts  of  all  nations  are  agreed  in  liolding  that  laud  is 
governed  by  the  law  of  the  place  where  it  is  situated."  No.  273,  And 
he  adds  that  '^  if  the  lex  rei  sitas  be  abandoned,  there  is  no  other  law 
that  can  be  invoked." 

It  is  aniformlly  held,  says  Rorer,  on  interstate  law,  that  if  the  in- 
strument be  made  in  one  State  for  the  conveyance  of  realty  situated  in 
another,  then  under  all  circumstances  it  must  in  substance  and  in  it« 
execution  and  also  in  the  evidences  thereof,  conform  to  the  law  of  the 
place  where  the  land  to  be  affected  thereby  is  situated  j  for,  it  is  a  well 
settled  principle  of  the  law  that  the  jurisdiction  over  real  property  is 
local  and  appertains  to  the  State  wherein  the  property  lies  and  that 
title  thereto  passes  only  by  conformity  with  the  laws  of  such  State. 
Many  authorities  in  the  notes ;  pp.  208-9. 

It  would  be  cumbersome  and  useless  to  refer  to  the  authorities  which 
underlie  this  conservative  and  sound  doctrine. 

Our  own  code,  art.  10,  has,  in  broad  and  general  terms,  recognized 
the  principles  announced  and  applied,  where  it  says : 

**  The  form  and  effect  of  public  and  private  written  instruments  are 
governed  by  the  laws  and  usages  of  the  places  where  they  are  pa^tsed 
or  executed. 

'^  But  the  effect  of  acts  passed  in  one  country  to  have  effect  in  an- 
other country,  is  regulated  by  the  laws  of  the  country  in  which  such 
acts  are  to  have  effect." 

It  is  unnecessary  to  refer  to  the  exception  which  the  article  contains 
in  favor  of  wills y  for,  no  will  is  involved  in  the  present  case. 

It  is  clear  that,  when  the  Legislature  adopted  the  Code  reported  by 
the  compilers,  and  which  included  the  article  in  question,  it  was  not 
intended  ns  legislation  for  any  territory  beyond  that  of  this  State ; 
nay,  it  may  be  said  that  what  was  designed  was  simply  the  announce- 
ment of  a  universally  recognized  principle,  without  the  remotest  idea 
of  placing  any  restriction  upon  it,  but  with  the  purpose  of  leaving  to 
courts  of  justice,  as  cases  would  present  themselves,  to  apply  or  not, 
that  principle,  according  to  the  circumstances  of  each  case. 

The  article  contemplates  the  foim,  substance  and  effects  of  acts, 
public  and  private. 

As  it  cannot  purport  to  legislate  for  other  States,  it  must  be  consid- 
ered as  peremptory  only  where  the  form,  substance  and  effect  of  such 
acts  relate  to  property  within  this  State,  and  therefore  that  the  validity 
of  these  must  be  governed'  by  our  own  laws  and  usages. 

There  is  no  doubt  that  this  is  the  case  with  every  sovereignty. 
Hence  it  is  that  the  United  States  Supreme  Court  has  well  said,  touch- 
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ing  this  class  of  property,  that ''  the  power  of  the  State  to  regulate  the 
tenure  of  real  estate  within  her  limits  and  the  modes  of  its  acquisition 
and  transfer,  and  the  rules  of  its  descent  and  the  extent  to  which  a 
testamentary  disposition  of  it  may  be  exercised  by  its  owners,  is  un- 
doubted.^' 

But  the  law-giver  has  foreseen  the  contingency  of  an  act  passed  in 
one  place  and  intended  to  be  carried  out  or  executed  in  another,  and 
has  wisely  provided  therefor. 

Read  in  the  proper  light,  the  second  paragraph  of  the  article,  touch- 
ing that  contingency,  simply  means : 

But  the  rights  and  obligations  arising  under  acts  passed  or  drawn 
up  in  one  country,  to  be  exercised  or  complied  with  in  another  coun- 
try, are  regulated  by  the  laws  of  the  place  where  such  acts  are  to  be 
executed. 

The  provision,  although  at  first  sight  at  variance  with  that  contained 
in  the  previous  paragraph,  is  not  such  at  all.  It  relates  to  a  state  of 
things  not  till  then  considered,  and  simply  announces  the  policy  which 
this  State  would  follow  when  the  contingency  arises. 

In  the  case  of  Beime  vs  Patton,  the  old  court  distinctly  held  that : 
"  Where  a  contract  is  expressly  or  tacitly  to  be  performed  in  another 
place  than  that  where  it  is  made,  its  validity  is  to  be  governed  by  the 
law  of  the  place  of  performance."    17  L.  590. 

When  the  court  used  the  word  validity  it  necessarily  meant  its  legal- 
iiy,  both  in  form  and  substance. 

Ill  tlie  present  case,  the  act  was  drawn  up  according  to  the  law  of 
Georgia,  with  the  avowed  design  of  conveying  real  estate  in  that 
State,  by  one  stating  himself  to  be  a  citizen  thereof. 

The  contract  was  not  a  Louisiana,  but  a  Georgia  contract,  and  its 
validity  must  be  determined  accordingly. 

Had  this  controversy,  instead  of  arising  in  Louisiana,  taken  place  in 
Georgia,  in  what  light  would  a  Georgia  court  have  looked  upon  and 
treated  the  contract  ? 

Would  it  have  undertaken  to  say  that  the  act  is  a  nullity,  because 
not  passed  in  the  form  in  which  the  law  of  Louisiana,  where  it  was 
drawn,  requires  donations  inter  vivos  to  be  drafted  !  Undoubtedly  not. 
It  would  have  said:  Here  is  an  act  for  the  conveyance  of  real  estate 
in  Georgia.  It  is  drawn  up  in  another  Stat«  in  the  shape  in  which,  if 
passed  in  Georgia,  it  would  have  been  put  in. 

The  court  cannot  require  that  it  be  clothed  beyond  the  State  in  a  form 
which  is  not  that  in  which  it  would  have  been  bound  to  be  put  in  if 
passed  in  Georgia.  The  court  would  undoubtedly  have  recognized  its 
validity  in  point  of  form. 
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This  is  precisely  wliat  it  lias  done  in  a  kindred  case,  in  which  it  held 
that,  where  a  contract  in  made  in  one  State,  and  intended  to  liave 
effect  in  anotlier,  it  must  conform  to  the  laws  of  the  latter  State. 
Strieker  vs.  Tiukham,  35  Georgia,  176.  See  also  Her.schfeld  vs. 
Drexel,  12  Ga.,  582. 

To  make  the  proposition  plainer  reverse  the  facts. 

Suppose  a  party  domiciled  in  Louisiana  hid  donated,  by  an  act  be- 
fore a  notary  and  two  witnesses  in  Georgia,  real  estate  in  Lonisiauay 
wonld  a  Louisiana  court  refuse  .to  recognize  the  validity  of  the  act  be- 
cause it  was  not  drawn  up  there  in  the  form  in  which,  by  the  law  of 
Georgia,  donations  inter  invos  have  to  be  passed  ?    Assuredly  not. 

The  laws  of  Georgia,  on  the  subject,  are  as  follows  : 

''  To  make  any  agreement,  made  upon  consideration  of  a  marriage, 
which  a  valuable  consideration,  binding  on  the  promisor,  the  promie«e 
must  be  in  writing  and  signed  by  him.     $  1782,  1950,  2741. 

"  A  deed  to  lands  must  be  in  writing,  signed  by  the  maker,  attested 
by  at  least  two  witnesses,  and  delivered  to  the  purchaser."    $  2690. 

'*  No  prescribed  form  is  esseutial  to  the  validity  of  a  deed  to  lauds. 
If  sufficient  in  itself  lo  make  known  the  transaction  between  the 
parties,  no  want  of  form  will  invalidate  it."    ^  2692. 

**  To  constitute  a  valid  gift  there  must  be  the  intention  to  give  by 
the  donor,  acceptance  by  the  donee  and  delivery  of  the  article,  or 
gome  act,  accepted  by  the  law,  in  lieu  tliereof.     $  2657. 

"If  the  donation  be  of  substantial  benefit,  the  law  presumes  the  ac- 
ceptance, unless  the  contrary  be  shown.     J  2658. 

"  When  a  law  requires  a  conveyance  in  writing  to  the  validity  of  a 
gift,  or  the  conveyance  is  made  for  a  good  consideration,  such  convey- 
ance, executed  and  delivered,  will  dispense  with  the  necessity  of  tlie 
delivery  of  the  article  given.     $  2659. 

"Actual  manual  delivery  is  not  essential  to  the  validity  of  a  gift. 
Any  act  which  indicates  the  reni.nciatiou  of  dominion,  b^'  the  donor, 
and  the  transfer  of  dominion  to  the  donee,  is  a  constructive  deliveiy. 
*  2660. 

The  conclusion  which  this  court  reaches  in  therefore,  that,  as  the 
act  in  question  was  passed  in  Louisiana,  in  the  form  in  which  the  law 
of  Georgia  requires  that  such  acts  be  drawn,  for  the  conveyance  of 
real  estate  situate  in  that  State,  its  validity  must  be  recognized. 

IL 
The  next  question  relates  to  the  acceptance  of  the  donation. 
Under  the  very  terms  of  the  Georgia  law  the  donation  is  presumed 
to  be  accepted,  unless  the  contrary  is  shown. 
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The  donor,  therefore,  retains  the  right  to  show  that  the  donation 
was  not  accepted;  in  other  words,  to  rebut  the  presumption  of  accept- 
ance created  by  the  law. 

It  is  unnecessary  to  express  any  opinion  touching  the  legality  and 
sufficiency  of  the  evidence  adduced,  for  the  reason  that  the  appellant 
claims  that,  owing  to  the  rulings  of  the  district  judge  daring  the  trial, 
which  showed  that  he  considered  the  contract  as  a  Louisiana  contract, 
while  after  submission  of  the  case  he  dealt  with  it  as  a  Georgia  con- 
tract }  he  did  not  ofTer  the  evidence  which  he  otherwise  would  have 
tendered. 

However  strongly  inclined  we  might  be  in  general  to  refuse  a  re- 
manding for  the  purpose  of  admitting  evidence  which  could  have  been, 
and  was  not  offered,  we  consider  that,  under  the  exceptional  circum- 
stances of  this  litigation,  the  ends  of  justice  will  be  better  subserved  by 
sending  back  the  case ;  but  thj^  is  done  for  the  sole  purpose  of  enabling 
the  appellant  to  offer  legal  evidence  to  rebut  the  legal  presumption  of 
the  acceptance  of  the  donation. 

This  view  of  the  case  dispenses  us  from  considering  the  prayer  of 
the  appellee  for  an  amendment  of  the  judgment,  so  as  to  specify  the 
amounts  for  which  the  appellant  is  claimed  to  be  liable. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed 
from  be  affii  med  so  far  as  it  recognizes  the  validity  of  the  act  of  dona- 
tion in  question,  and  that,  in  other  respects,  it  be  reversed ;  and, 

It  is  now  ordered  and  decreed,  that  the  case  be  remanded  to  the 
lower  court  for  the  sole  purpose  of  allowing  the  appellant  to  adduce 
legal  evidence  to  rebut  the  presumption  of  acceptance  of  the  donation, 
created  by  law,  reserving  to  the  heirs  the  right  to  offer  counter  proof ; 
the  case  otherwise  to  be  further  proceeded  with  according  to  the 
views  herein  expressed  and  according  to  law,  the  costs  to  abide  the 
final  determination  of  the  controversy. 


No.  10,049. 
The  State  of  Louisiana  vs.  A.  J.  McDonald. 

An  iodictment  containing  the  charge  of  an  "assanlt  with  an  intent  to  commit  murder," 
and  a  charge  of  ''  inflicting  a  wound  less  than  mayhem  "  is  not  vicions  for  dnplicity— aa 
the  two  offenses  can  grow  out  of  the  same  act,  are  kindred  offenses  and  were  incorpor- 
ated in  sepaiate  connts. 

A    PPEAL  from  the  Eleventh  District  Court,  Parish  of  Natchitoches. 
jtjL    Fieraan,  J. 
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Stoto  vs.  >fc Donald. 

if.  J.  Cunningham^  Attorney  General,  an<l  D.  C.  Scarborough,  Dis- 
trict Attorney,  for  the  State,  Appellee. 

W,  O,  McDonald  for  DefeiiilaDt  and  Appellatit. 


The  opinion  of  the  Court  was  delivered  by 

Poch6,  J.  Under  an  indictment  charging  the  defendant  wich  an  as- 
sault with  intent  to  commit  murder,  and  also  with  inflicting  a  wound 
less  than  may  item,  he  was  convicted  of  the  latter  offense,  and  his 
appeal  presents  two  questions  embodied  in  a  motion  in  arrest  of  judg- 
ment. 

1st.  His  first  point  is  that  the  indictment  is  bad  for  duplicity,  as 
the  the  two  offenses  charged  therein  are  not  kindrt- d. 

It  is  quite  apparent  to  our  minds  that  the  two  offenses  could  grow 
out  of  the  same  act,  hence  they  are  kindred,  and  therefore  the}'  could 
be  charged  in  the  same  indictment;  provided,  they  be* incorporated  in 
separate  counts. 

The  identical  point  was  made  and  considered  in  the  case  of  Robert 
Green,  37  Ann.  382.  We  can  but  repeat  here  what  we  said  in  that 
case. 

'<  The  indictment  contained  two  counts,  and  presented  the  following 
charges : 

1.  With  stabbing  with  a  dangerous  weapon  with  intent  to  murder. 

2.  With  inflicting  a  wound  less  than  mayhem  with  a  dangerous 
weapon  with  intent  to  kill  •  *  *  It  is  too  clear  for  argument  that 
both  offenses  could  grow  out  of  the  same  act.  Hence  it  follows  that 
these  are  kindred  offenses,  and  belong  to  tlic  same  generic  class,  and 
jurisprndence  has  crystalized  the  rule  that  such  offenses  may  be 
charged  in  the  same  indictment;  provided,  they  be  incorporated  in 
separate  counts.  No  amount  of  reasoning  on  our  part  could  settle  the 
rule  on  more  solid  grounds  than  we  find  it  announced  in  numerous  de- 
cisions of  this  Court.  State  vs.  Malley,  «'30  Ann.  61 ;  State  vs.  Dep.iss, 
31  Ann.  487 ;  State  vs.  Juhey,  32  Ann.  812;  Stato  vs.  (iilkie,  35  Ann. 
53."    See  also  State  vs.  Pierce,  o8  Ann.  92. 

2d.  The  second  point  made  by  the  counsel  for  the  accused  is  that 
the  charge  incorporated  in  the  second  count  of  the  indictment  is  not 
accurately,  fully  and  sufficiently  set  forth. 

His  contention  is  that:  *'The  count  states  that  he,  defendant,  did 
in  and  upon  the  body  of  Manheim  assault  with  a  dangerous  weapon, 
commonly  called  brass-knucks,  and  did  wound  less  than  mayhem," 
etc.  And  it  is  therein  argued  that  the  count  does  not  specify  on  whom 
the  wound  was  inflicted. 
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A  reference  to  the  indictment  lias  led  us  to  tlie  conclusion  that  de- 
fendant's counsel,  usually  painstaking  and  correct  in  his  pleadings  and 
assertions,  must  have  quoted  tlie  passage  hereinabove  transcribed, 
from  the  wrong  indictment.  The  second  count  in  the  indictment  un- 
der consideration  reads  as  follows : 

*'  And  the  grand  jurors  aforesaid  do  further  present  that  A.  J.  Mc- 
Donald, at  and  in  the  parish,  district  and  State  aforesaid,  on  the  day 
and  date  nfor<  said,  in  and  upon  tie  body  of  H.  Manheim,  wilfully, 
maliciously  and  feloniously  did  inflict  a  severe  wound  less  than  may- 
hem with  a  dangerous  weapon  called  a  brass-kuuck." 

We  fail  to  perceive  any  ground  for  the  slightest  doubt  as  to  the  per- 
son on  whom  the  wound  is  charged  to  have  been  inflicted. 

There  is  no  force  in  either  of  the  contentions  suggested  by  the 
record  and  the  indictment  was  properly  sustained  by  the  district  court. 

Judgment  affirmed. 


No.  9889. 

J.    C.    DlRMEYER   VS.   Wm.    P.    O'HeRN. 

When  the  tlefendaDt  in  a  suit  for  clamnges  on  account  of  an  alleged  tort,  dies  pending  the 
litigation,  aftev  citation  and  before  isane  joined,  the  suit  may  be  proaeoaied  against  the 
heirs  of  the  deceased  who  have  accepted  his  succession .    C.  P.  art.  25. 

But,  if  besides  lawful  heirs,  the  deceased  has  left  a  surviving  wife,  the  widow  cannot  be 
sued  as  an  heir,  but  only  as  widow  in  commnnity,  as  she  thus  becomes  liabltj  for  one- 
half  of  the  damages  which  may  be  recovered,  and  the  heirs  aro  then  liable  for  the  other 
half,  each  for  his  virile  portion. 

If  the  widow  is  cited  as  an  heir  she  is  not  properly  brought  into  coui-t  in  her  legal  capacity, 
and  in  such  an  event  the  succession  being  onh'  in  part  represented,  no  valid  judgment 
can  be  rendered  in  the  case. 

A  trial  held  under  such  pleadings  is  illegal,  null  and  void,  and  the  judgment  rendered 
therein  must  be  set  aside,  and  the  cause  remanded  to  the  lower  court  for  further  prO' 
ceedings. 

A    PPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
/a.     Eightor,  J. 

E,   W,  Huntington  dt  Fred,  D.  King,  for  Plaintiff  and  Appellee. 
B.  B.  Formanf  for  Defendant  and  Appellant : 


The  opinion  of  the  court  was  delivered  by 

1* ODD,  J.    This  is  an  action  for  damages  caused  by  the  alleged  vio- 
lent acts  and  conduct  of  the  defendant,  connected  with  and  attending 
the  execution  of  a  writ  of  provisional   seizure,  which  he   (O'Hern) 
caused  to  issue  against  the  plaintiC 
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After  the  institution  of  the  sait  the  defendant  died ,  and  his  lieirs, 
who  had  accepted  his  succession  unconditionally,  were  made  parties. 
They  appeared,  and  pleaded  the  general  issue. 

The  case  was  tried  by  a  jury,  who  rendered  a  verdict  in  favor  of  the 
plaintiff  for  five  hundred  dollars,  and  from  the  judgment  thereon  the 
defendants  have  appealed. 

The  facts  are  these  : 

The  plaintiff  leased  from  O^Hern  a  dwelling-house  at  the  rate  of  $12 
per  month.  The  Tease  commenced  on  the  6th  February,  1886.  The 
rent  for  that  month,  March  and  April,  was  punctually  paid. 

On  the  2d  of  June  the  plaintiff  called  on  the  defendant,  and  in- 
formed him  that  he  had  lost  his  situation,  and  would  be  compelled  to 
leave  his  house,  as  he  could  no  longer  pay  the  rent.  He  offered  him 
$8  for  the  rent  of  the  previous  month,  and  promised  to  pay  the  bal- 
ance in  a  few  days,  which  offer  was  refused. 

On  the  next  day  the  plaintiff  moved  with  his  family  to  another  resi- 
dence. On  the  same  day  the  defendant  procured  a  writ  of  provisional 
seizure. 

He  handed  the  writ  to  a  constable,  who  refused  to  execute  it,  be- 
cause O'Hern  insisted  on  accompanying  him  to  the  plaintiff's  house, 
and  because,  as  the  ofScer  stated,  he  knew  O'Hern's  mod^  and  maimer 
of  collecting  his  rents,  which  he  (the  officer)  characterized  as  "  rough 
and  bulldoziug." 

O'Hern  procured  the  services  of  another  officer,  and  went  with  him  to 
the  premises.  He  stalked  into  the  house  in  advance  of  the  officer 
without  knocking,  throwing  open  doors,  and  going  from  room  to  i-ooin. 
When  remonstrated  with  by  the  occupant  of  the  bouse  (Dirmeyer,  his 
tenant),  he  told  him  to  go  to  h — 11,  and  raised  his  stick,  quite  a  blud- 
geon, as  if  to  strike  him,  when  Mrs.  Dirmeyer  rushf>d  between  theiu 
and  then  he  addressed  her  in  profane  and  obscene  language  He  was 
told  to  leave  by  the  officer  ;  he  did  so,  but  soon  returned,  and  entered 
the  house  in  the  same  unceremonious  manner. .  He  procni-ed  a  cart 
and  carried  the  furniture  away. 

The  jury  by  their  verdict  fixed  the  damages,  caused  by  this  outra- 
geous conduct  of  O'Hern,  at  $500.  It  cannot  well  be  seen  how  they 
could  have  found  for  a  less  sum  consistently  with  the  facts  stated. 

The  counsel  for  the  defendnnt  seeks  to  palliate  the  conduct  of  0'Hei;ii 
by  suggesting  that  it  was  proper  for  him  to  have  accompanied  the  offi- 
cer, in  order  to  show  him  the  place.  It  could  have  been  found  very 
easily  by  the  officer  without  O'Hern's  assistance,  as  the  house  was 
numbered  and  on  a  well  known  street. 
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lie  also  urges  tliat  O'Hern  was  provoked  t/>  the  violence  shown  by 
him,  by  Dirraeyer  breaking  a  shelf  or  some  small  article  of  furnitare, 
saying  as  he  did  so,  that  he  had  made  it  with  his  own  hands.  This 
was  utterly  insufBcient  to  justify  his  rude  and  unfeeling  conduct. 

Again  the  counsel  urges  that  tliere  was  no  proof  offered  that  the 
defendants  were  the  heira  of  O'llern,  and  that  therefore  the  judgment 
was  wholly  iinauthoiized.  Tlie  motion  filed  aJter  O'Hern's  death  to 
make  parties  allege  that  the  defendants  (naming  them)  were  the  heirs 
of  the  deceased,  and  had  been  put  in  possession  of  his  estate,  and 
asked  that  they  be  cited. 

They  appeared  and  answered  by  a  general  denial,  without  putting 
at  issue  by  an  exception  the  capacity  in  which  they  were  sued  and 
which  was  necessary  if  they  desired  to  contest  it. 

The  general  issue  admitted  their  capacity,  and  the  question  could 
never  be  subsequently  raised. 

It  is  also  urged  that  the  damages  given  by  the  verdict  and  judgment 
were  exemplary  or  punitory  in  tlieir  character,  awarded  on  account  of 
an  offense  or  quasi  offense  of  O'Hern,  and  that  the  defendant,  or  his 
heirs,  could  not  be  responsible  for  the  same  ;  that  they  were  personal 
to  O'Hern,  and  the  action  to  recover  them  abated  at  his  death. 

There  is  no  force  in  this  contention.  The  damages  were  actual  in 
their  character,  although  of  that  kind  that  the  estimate  of  them  is  left 
largely,  under  our  law,  to  the  discretion  of  a  jury  or  the  court.  C.  C. 
J  934. 

We  may  well  conceive  that  the  injury,  the  suffering  inflicted  on  Dir- 
meyer  and  his  family  by  the  brutal  conduct  of  O'Hern,  wau  as  intense 
and  painful,  or  perhaps,  more  so,  than  if  physical  violence  had  been 
used,  and  he  had  actually  belabored  the  man  and  his  wife  with  his 
bludgeon. 

There  has  been  great  confusion  of  ideas  which,  even  to  some  extent, 
is  shown  in  our.  own  reports,  respecting  actual  and  exemplary  or  puni- 
tory damages. 

The  former  is  often  confounded  with  a  pecuniary  loss,  and  limited  to 
such  loss;  and  all  beyond  that,  such  as  injuries  physical  or  mental,  are 
classed  with  the  latter.  This  is  a  mistake.  Indeed,  were  the  questions 
an  open  one,  we  would  hesitate  before  recognizing  this  element  of  exem- 
plary punitory  or  vindictive  damages,  as  existing  in  the  civil  law.  The 
theory  of  this  kind  of  damages,  is  that,  after  a  full  indemnity  has  been 
found  by  a  jury  or  a  court  for  the  injury  suffered,  a  sum  in  addi- 
tion thereto  may  be  arbitrarily  imposed  to  punish  the  wrong-doer, 
and  by  such  punishment  set  an  exammple  to  deter  others  from  the 
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commifision  of  a  like  offeose.  And  these  additional  damages,  thus 
found,  are  likewise  called  vindictive  damages,  which  a  judge  or  jury 
may  inflict  nnder  a  just  sense  of  indignation  for  the  wrong  done,  and 
are  sometimes  characterized  by  the  homely  phrase  of  '*  smart  money/' 

It  is  a  principle  that  has  been  borrowed  from  the  common  law,  and 
though  tacitly,  and  sometimes  expressly,  recognized  in  our  decisions,  it 
is  really  an  exotic  in  our  system. 

However  this  may  be,  the  present  court,  in  repeated  decisions,  has 
recognized  this  kind  of  damages  as  actual  damages,  and  these  de- 
cisions are  supported  by  eminent  elementary  writers  on  the  subject. 
Byrne  vs.  Gardner,  34  Ann.  6;  Deslondes  vs.  O'Hern,  37  Ann.  881. 

The  damages  inflicted  by  O'Hern  on  the  plaintiff  being  then  actual 
damages,  his  liability  for  the  same  accrued  then  and  there,  and  was 
transmitted  to  his  heirs,  although,  both  as  to  him  and  them,  the  meas- 
ure of  such  damages  was  in  future  to  be  fixed  by  verdict  and  judgment. 

There  is,  however,  an  error  in  the  judgment  as  relates  to  John  D. 
Crawford,  the  liusband  of  one  of  the  heirs,  who  w^as  condemned 
therein.  He  came  under  no  liability  whatever  on  account  of  this  rela- 
tion to  one  of  the  heirs,  and  besides  it  does  not  appear  that  he  was  ever 
cited,  or  that  he  appeared  at  all  in  the  proceeding,  by  answer  or  other- 
wise. 

The  judgment  is  erroneous,  also,  as  to  Mrs.  Crawford.  She  was  not 
cited  conjointly  with  her  husband,  nor  does  it  appear  that  she  was 
authorized  by  him  or  the  court  to  defend  the  suit.  It  was,  therefere, 
nullity  in  this  respect. 

There  is  a  further  error  in  the  judgment  in  condemning  the  defend- 
ant in  solido. 

Heirs  are  only  bound  jointly  for  their  ancestors  debts. 

There  are  four  heirs  made  parties  as  legal  representatives  of  the 
original  defendant.  The  entire  judgment  is  $500,  and  each  defendant 
is  only  bound  for  his  virile  share  thereof,  $125. 

These  several  errors  in  the  judgment  must  be  corrected. 

It  is,  therefore,  ordered  adjudged,  and  decreed,  that  the  judgment 
of  the  lower  court  be  amended  as  follows  : 

"^  That  the  judgment  as  against  John  D.  Crawford  and  his  wife,  Cath- 
erine O'Hern,  be  annulled,  and  the  demand  as  to  the  former  be  reject- 
ed, and  as  to  the  latter  it  be  dismissed  as  of  n  on -suit.  That  the 
judgment  as  to  the  others,  to-wit:  Annie  O'Hern,  Wm.  M.  O'Hern, 
Matilda  Breard,  be  reduced  to  the  virile  share  of  each  of  the  total 
amount  of  said  judgment,  t.  e,,  to  one  hundred  and  twenty-five  dollars, 
with  legal  interest  thereon  from  the  23d  of  December,  1886,  the  date 
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of  the  rendition  of  the  judgment  in  the  lower  court,  and  as  thus 
amended  it  be  affirmed,  costs  of  appeal  and  of  the  lower  court  as  to 
Mr.  and  Mrs.  Crawford  to  be  paid  by  the  appellees. 

On  Rehearing. 

PocHJ^y  J.  The  considerations  which  induced  the  court  to  reopen 
this  case  were  the  serious  doubts  suggested  by  a  second  examination 
of  the  record  touching  the  correctness  of  the  mode  adopted  by  plain- 
tifif  to  make  proper  parties,  after  the  deatli  of  the  defendant  O'Hern, 
and  as  to  the  extent  to  which  the  heirs  of  the  wrong-doer  can  be  held 
legally  responsible  for  the  injuries  which  he  may  have  inflicted  through 
the  acts  complained  of. 

The  pith  of  the  charge  made  against  the  defendant  was  brutal  and 
unmanly  conduct,  the  use  of  abusive  language  and  threats  of  personal 
violence  towards  plaintiff  in  the  presence  of  his  wife,  at  their  own 
house,  whither  the  defendant  had  gone  in  company  with  a  constable 
who  was  seeking  to  execute  a  writ  of  provisional  seizure,  sued  out 
against  Dirmeyer,  by  the  defendant  O'Hern. 

After  the  death  of  O'Hern,  and  before  issue  joined,  plaintiff  filed 
the  following  motion,  and  obtained  the  order  subjoined  thereto  with 
a  view  to  make  new  parties  to  his  suit. 

**  On  motion  of  E.  W.  Huntington  and  Fred.  D.  King,  of  counsel  for 
J.  C.  Dirmeyer,  plaintiff,  and  on  suggesting  to  the  court  that  since  the 
service  of  citation  and  a  copy  of  the  petition  on  the  defendant,  the 
said  William  P.  O'Hern  has  departed  this  life,  and  the  heirs  have  been 
put  in  possession  of  his  estate,  and  plaintiff  is  desirous  of  making 
them  parties  to  this  suit. 

"  It  is'ordered  that  the  heirs  of  William  P.  O'Hern,  to- wit :  Annie 
O'Hern,  widow  of  William  P,  O'Hern,  Catherine  O'Hern,  wife  of  John 
D.  Crawford,  William  M.  O'Hern,  and  Matilda  Breard,  be  made  parties 
defendant  to  this  suit,  and  be  served  with  a  copy  of  this  order." 

The  most  striking  feature  of  the  motion  and  order  is,  that  while  Annie 
O'Hern  is  therein  alleged  to  be  the  surviving  widow  of  the  defendant, 
Wm.  P.  O'Hern,  she  is  brought  into  court  simply  as  an  heir.  And  at 
the  same  time  it  is  alleged  that  William  P.  O'Hern  has  left  heirs  at 
law,  from  which  condition  of  things  it  follows  clearly  that  Widow  W. 
P.  O'Hern  could  not  be  an  heir  of  her  husband's  succession. 

Article  924  of  the  Civil  Code  provides  for  the  only  circumstances 
under  which  the  wife  may,  according  to  law,  be  the  heir  of  her  hus- 
band.   It  reads : 

"  If  a  married  man  has  left  no  lawful  descendants  nor  ascendants, 
nor  any  collateral  relations,  but  a  surviving  wife  not  separated  from 
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bed  aud  board  from  Lim,  the  wife  shall  inherit  from  liim,  to  the  exclu- 
sion of  any  natural  child  or  children,  duly  acknowledged." 

Now,  the  motion  does  not  set  forth  the  quality  of  heirship  which  it 
alleges  in  the  case  of  Catherine,  and  William  M.  O'Hern,  and  Matilda 
Breard—and  whether  either  or  any  of  them  are  descendants  of  the 
deceased,  or  whether  they  are  all  collateral  relations,  and  in  what  pro- 
portion betw^een  themselves  they  arc  each  to  inherit  the  property  of 
the  deceased,  nor  does  it  state  whether  the  widow  is  a  partner  in  com- 
munity or  not.  As  Matilda  Breard  does  not  bear  the  name  of  the 
deceased  it  is  certainly  not  a  violtnt  presumption  to  conclude  that  she 
is  not  a  child  of  the  deceased,  but  nothing  in  the  record  suggests  any 
more  information  touching  her  legal  liability  for  w-hich  slie  is  sought 
to  be  made  a  party  to  the  suit. 

But  under  the  law  by  virtue  of  which  heirs  can  "  be  sued  for  civil 
reparation  of  the  injury  caused  by  the  crimes  or  misdemeanors  of  the 
deceased,  whose  succession  they  have  accepted,"  as  expounded  in  our 
jurisprudence,  such  heirs  are  only  liable  jointly,  each  for  his  virile 
share  in  the  succession,  aud  the  widow  in  community  for  one-half. 
Code  of  Practice,  art.  25;  Edwards  vs.  Peck,  30  Ann.  926. 

Now,  as  the  record  contains  no  suggestion,  either  by  pleadings  or 
evidence,  of  the  proportions  of  the  property  of  the  deceased  accruing 
to  each  or  any  uf  the  parties  made  defendants  as  heirs  of  O^Heru,  hjw 
can  the  court  determine  the  respective  responsibility  of  the  heirs 
under  the  verdict  of  the  jury. 

It  is  no  answer  to  these  views  to  argue  that  by  filing  a  general  denial 
these  defendants  have  acknowledged  their  alleged  capacity  as  heirs. 
That  such  a  general  rule  has  been  sanctioned  and  enforced  in  our 
jurisprudence  cannot  be  gainsaid.  But  that  the  rule  does  not  apply 
to  the  peculiar  circumstances  of  this  case  is  equally  true.  What  capa- 
city will  Mrs.  Widow  O'Hern  be  held  to  have  admitted  by  her  an- 
swers t  None  but  that  of  the  surviving  wife  of  the  deceased,  who  has 
left  heirs,  for  the  allegation  of  her  widowhood  coupled  with  the  alle- 
gation of  the  existence  of  lawful  heirs,  excludes  absolutely  the  possi- 
bility in  law  of  her  being  an  heir.  But  she  is  not  sued  otherwise  than 
a9  an  heir,  hence  it  follows  that  she  is  not  brought  into  court  in  her 
real  and  only  capacity,  as  surviving  wife,  and  that  no  judgment  could 
be  rendered  against  her  at  ail. 

As  an  heir,  she  is  not  liable,  as  surviving  wife,  she  is  not  sued. 

As  to  the  other  defendants,  the  contention  that  their  general  denial 
admits  their  capacity  as  heirs  could  be  successfully  opposed  to  theui 
if  their  object  was  to  dismiss  the  suit,  but  the  argument  is  harmless 


NEW  ORLEANS,  NOVEMBER,  1887.  967 

Egan  TB.  Rom. 


when  levelled  at  their  only  complaint,  which  is  that  there  has  been  no 
legal  tiial  of  the  cause  for  the  reason  that  one-half  of  the  succession 
was  entirely  no  represented,  and  also  that  they  are  erroneously  con- 
demned in  solidOf  under  the  verdict  of  the  jury  allowing  to  plaintiff 
damages  in  the  sum  of  five  hundred  dollars. 

The  legal  attitnde  of  the  case  is  precisely  where  it  stood  previous  to 
the  unsuccessful  effort  of  plaintiff  to  make  new  parties  after  the  death 
of  the  original  defendant. 

Whatever  is  done  in  contravention  of  law  is  null  and  void,  and  such 
is  tlie  condition  of  the  trial  which  has  taken  place  below. 

The  foregoing  views  had  not  been  pressed  upon  us  at  the  first  hear- 
ing of  the  cause,  and  hence  our  attention  had  been  exclusively  directed 
to  the  facts  of  the  case,  and  not  to  the  legal  status  of  the  suit  under 
the  pleadings. 

As  the  necessary  parties  are  not  before  the  court  in  their  true,  legal 
and  proper  capacity,  and  as  the  conclusion  is  that  there  has  been  no 
legal  trial  of  the  case,  it  becomes  unnecessary  to  pass,  at  this  time,  on 
other  matters  which  are  discassed  by  counsel  in  their  briefs. 

It  is,  therefore,  ordered  that  our  previous  decree  herein  be  annulled 
and  set  aside  ;  and  it  is  now  ordered,  adjudged  and  decreed,  that  the 
judgment  appealed  from  and  the  verdict  of  the  jury  in  this  case  be  re- 
versed and  set  aside  at  the  costs  of  plaintiff  in  this  court,  and  in  the 
lower  court  from  and  after  service  of  petition  and  citation  on  the  de- 
ceased, W^m.  P.  O^Hern;  other  t;osts  to  abide  the  final  determination  of 
the  case,  and  it  is  finally  ordered  that  the  cause  be  remanded  to  the 
lower  court  for  further  proceedings  according  to  law  and  to  the  views 
herein  expressed. 

Mr.  Justice  Todd  dissents. 


No.  9911. 
J.  C.  Egan  vs.  S.  Russ.— B.  C.  Lee  et  al.,  Intervenors. 

Parties  may,  by  their  contracU.  waive  riglit8  which  they  wonld  be  entitled  to  enforce  under 
the  general  law. 

Plaintiff,  being  about  to  erect  a  dam  across  a  watercourHe,  which  defendant  opposed,  and  was 
about  to  eujoiu,  ontort»d  into  an  agreement  with  the  latter,  that  if  he  would  not  eivfoin  the 
work,  but  permit  its  cx)mplotion,  defendant  might  remove  the  dam  if,  in  the  high-wat*^ 
Mea«on,  it  should  prove  ixyuriounly  to  subject  defendant's  laud  to  overflow,  on  giving  plain- 
tiff notice  in  time  to  dose  a  ditch  leading  from  the  watercourse  through  his  plantation. 
Defendant  having  cut  the  ditch,  held  that  plaintiff  was  not  entitled  to  damages  on  defend- 
ant's showing  that  it  did  suliject  hifl  hind  to  overflow,  and  that  the  ditch  was  actually 
closed. 

Plauitifl^s  demand,  however,  for  an  ii^unction  restraining  defendant  from  further  interfering 
with  the  reconstruction  of  the  dam  and  from  tearing  it  down  when  rebuilt,  is  sustained. 
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The  contract  being  fully  extx:nted.  and  the  atatut  gtio  restoi-od.  defendant  ciuuiot  take  the  law 
into  his  own  hands,  but  must  icHort  to  legal  nnnedies  for  further  vindication  of  his  light*. 

The  dam  being  authorized  by  the  iK)lice  jury  for  the  pui'poHe  of  carrying  a  public  road  acroH« 
the  watercourse,  the  police  jnr>-  should  Im*  a  party  to  any  proceedings  to  teat  the  legality 
of  itfi  proceedings,  and  "we  decline  to  pass  uixm  those  questions  in  its  absence. 

APPEAL  from  the  Eleventh  District  Court,  Parish  of  Red  River. 
Hall,  J. 


J.  F,  Pierson,  for  Plaintiff  and  Appellant. 

Pieraon  dt  Hall,  for  Defendant  and  for  Intervenors  Appellees : 

1.  A  jury  consisting  of  not  less  than  six  free  holdei-s  must  be  appointed  to  trace  and  lay  out 
a  new  road  proposed  to  be  establishe<1,  and  they  must  take  the  oatli  iirc*»cril>ed  by  law. 
Sec.  3360  R.  S.  A  road  cannot  be  transferred  to  another  pla<.e  without  the  wnsent  of  thf 
owniers  through  or  contiguous  to  whose  land  it  runs.    lb.  34  Ann.  940. 

A  failure  to  comply  with  an  important  requirement  of  the  law  in  establiKhing  a  road  nuUifieit 
the  whole  proceedings.  27  Ann.  204.  Mere  user  does  not  make  a  ro/id  iniblic.  37  Ann. 
497. 

2.  The  police  jury  made  no  provision  for  filling  up  Cross  Bayou  in  accordamn)  with  law. 
The  resolution  as  officially  pnVilished  appi-ojiriated  money  to  build  a  bridge  over  the 
Iwyou.  The  sub8e<iuent  contract  privately  made  with  plaiutilf  for  filling  up  the  bay  mi 
was  illegal  and  a  violation  of  defendant's  and  inter\'enoi's'  rights.  29  Ann.  .516.  Sec. 
2743,  No.  13  K.  S. 

3.  The  proprietor  of  an  estate  has  no  right  to  change  the  flow  of  water  in  such  a  way  a*  to 
cause  them  to  run  in  another  direction  beyond  the  boundaries  of  his  estate.  C.  C.  Arts. 
660-661. 

4.  It  is  not  essential  that  estates  should  be  contiguous  in  order  that  one  may  derive  benefit 
from  the  servitude  on  the  other.    C.  C.  Art.  651. 

5.  Plaintiff  has  no  right  to  dose  a  bayou  at  its  head  in  order  that  he  may  facilitate  the  drain- 
age from  his  fields,  and  more  particularly  to  reclaim  and  redeem  large  areas  of  lakes  and 
{Kinds.  12  La.  503;  15  Ann.  300;  13  Ann.  587;  15  Ann.  497;  lb.  681;  10  Ann.  689;  12 
Ann.  554. 

6.  A  proprietor  cannot  erect  any  work  which  changes  or  obstructa  the  servitude  of  drainage 
and  running  water  to  the  ii\jnr>'  of  neighboring  proprietors.  Same  anUioritiea.  4  Ann. 
185;  33  Ann.  796;  34  Ann.  935-568;  R.  S.  Sec.  3026. 

7.  There  is  no  such  thing  as  servitude  of  rei'lamation. 

8.  Plaintiff,  by  reason  of  his  consent  that  defendant  should  destroy  the  dam  when  he  thought 
it  was  iivjuring  him,  is  estopiied  from  claiming  damages  for  its  destruction  as  well  ha 
asking  for  an  iignnction  to  aid  him  in  rebuilding  it. 


Motion  to  Dismiss. 

The  opinioD  of  the  Court  was  delivered  by 

Fenner,  J.  The  motion  is  based  on  the  ground  that  the  amount  in 
dispute  does  not  exceed  two  thousand  dollars. 

Plaintiff  claims  $1065  damages,  occasioned  to  him  by  the  cutting  by 
defendant  of  a  dirt  bridge  or  dam,  built  across  a  bayou  known  as 
Gross  Bayou,  and  also  asks  for  an  injunction  restraining  defendant 
from  interfering  with  him  in  rebaiJding  said  bridge  or  dam  or  from 
disturbing  said  dam  when  thus  rebuilt. 
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Defendaut  i»ot  only  disputes  pluiDtiflTs  chiim  for  damages,  but  de- 
nies the  right  of  plaintiff  to  build  or  raaiDtain  the  dam,  and  avers  that 
the  maintenance  thereof  would  subject  his  property  to  overflow  and 
damage  hiiu  more  than  five  thousand  dollars. 

The  interests  involved  are  two-fold:  Firdt,  the  pecuniary  damages 
claimed  by  plaintiff;  second,  the  value  to  the  parties  of  the  right  to 
close  the  Cross  Bayou  or  to  keep  it  open.  State  ex  rel.  Levet  vs.  La- 
peyrollerie,  38  Ann.  913. 

Plaintiff,  against  whom  judgment  was  rendered,  appealed  to  the  Cir- 
cuit Court.  Defendant  there  moved,  successfully,  to  dismiss  the  ap- 
peal on  the  ground  that  the  amount  in  dispute  exceeded  $2000. 

Plaintiff  then  appealed  to  this  court,  and  the  same  defendant  moves 
to  dismiss  his  appeal  here,  on  tiie  ground  that  the  amount  in  dispute 
does  not  exceed  $2000. 

We  cannot  recognize  such  contradictory  proceedings,  and  consider- 
ing  that,  from  the  face  of  defendant\s  pleadings,  as  well  as  from  plain- 
tiff's affidavit  filed  here,  the  value  of  the  rights  involved  exceeds  $2000, 
we  must  maintain  the  appeal.     Motion  to  dismiss  denied. 

Merits. 

It  appears  that,  on  June  23, 1884,  the  police  jury  of  the  parish  passed 
an  ordinance  changing  the  road  No.  17  from  Coushatta  ferry  to  Green- 
ing's ferry,  in  such  manner  as  to  run  it  across  Cross  Bayou. 

On  July  23d  another  ordinance  was  passed,  which,  as  appears  from 
the  minutes,  appropriated  '*the  sum  of  forty  dollars,  or  so  much  as 
may  be  necessary      *     *     to  build  a  dirt  bridge  across  Cross  Bayou." 

But  this  ordinance,  as  published  in  the  official  journal,  omitted  the 
word  dirt,  and  nmde  it  appear  that  the  intention  was  only  to  build  an 
ordinary  bridge.  Of  course,  this  publication  gave  no  notice  of  the 
purpose  to  build  a  dam  closing  the  bayou. 

Plaintiff,  who  wad  interested  in  having  such  dam  built  as  a  protec- 
tion levee  to  his  lands  and  plantation,  made  a  contract  to  build  it  at 
the  joint  expense  of  himself  and  the  parish. 

Defendant  was  not  advised  of  this  project  until  the  construction  of 
the  woik  was  begun,  when  he  and  others  interested  called  on  the  pres- 
ident of  the  police  jury  to  protest  against  it.  That  officer  informed 
him  that  he  was  not  aware  of  any  objections  to  the  work,  and  referred 
him  to  plaintiff^  by  whom,  he  said,  he  had  been  informed  that  there 
were  no  objections. 

Defendant  and  partj^  then  called  on  plaintiff  and  announced  their 
intention  to  enjoin  the  work,  by  legal  proceedings.  Plaintiff  dissuaded 
them  from  that  course,  insisting  that  their  apprehensions  of  injury 
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were  witliout  foundation,  as  would  appear  if  the  dam  were  built  and 
submitted  to  tlie  test  of  high  water,  assuring  them  that  he  had  no  wish 
to  injure  his  neighbors,  and  that,  if  they  would  let  the  work  go  on,  he 
would  be  perfectly  willing,  if,  when  liigh  water  came,  the  dam  should 
prove  injurious  to  defendant's  lands,  that  they  should  remove  it. 

The  conversation  culminated  in  an  agreement,  about  the  exact  terms 
of  which  there  is  some  conflict,  but  the  substance  of  which  was  un- 
doubtedly that,  so  far  as  plaintiff  was  concerned,  he  would  consent 
that  they  might  cut  the  levee,  if,  in  the  high  water  season,  they  found 
that  its  effect  was  to  increase  the  overflow  of  their  lands,  first  giving 
him  notice  so  that  he  might  close  his  ditcli  running  into  the  bayou. 
Under  the  inducement  ©f  this  agreement,  defendant  abstained  from 
legal  proceedings,  and  permitted  the  work  to  go  on. 

In  the  high  water  of  May,  1885,  defendant,  with  others,  cut  and  re- 
moved the  dam,  claiming  that,  in  so  doing,  lie  acted  under  the  terms 
of  the  foregoing  agreement. 

It  is  to  be  observed  that  we  have  no  concern  here  with  any  questions 
of  public  law,  so  far,  at  least,  as  plaintifi^s  action  for  damages  is  con- 
cerned. The  police  jury  has  not  appeared  in  this  suit,  and,  so  far  as 
the  record  advises  us,  neither  that  body,  nor  any  other  public  authority, 
makes  any  complaint  of  defendant's  conduct. 

The  controversy  is  simply  and  purely  between  plaintiff  -and  defend- 
ant, and  their  rights  and  obligations  aie  to  be  governed  by  the  law 
which  they  have  made  for  themselves,  i.  e.,  by  their  contract. 

Conceding  that  defendant's  act  in  interfering  with  a  public  highway 
established  under  authority  of  the  police  jury  was,  in  itself,  illegal, 
and  that  any  member  of  the  general  public  might  claim  reparation  for 
damages  occasioned  him  by  such  act,  yet  plaintiff,  as  an  individual  mem- 
ber of  the  public,  had  the  right,  by  contract,  to  waive  his  particular 
claim  on  that  account,  and  to  conclude  it  as  fully  as  if  he  had  been 
present  consenting  to,  or  participating  in,  the  act.  Under  these  view<$, 
we  hold  that  plaiutiff''s  right  to  damages  depends  on  tiie  solution  of 
two  questions,  viz : 

1st.  Did  the  dam  across  Cross  Bayou  operate  to  injure  the  lands  of 
defendant,  by  inci easing  the  overflow  thereon  f 

2d.  Did  defendant  notify  the  plaintiff'  of  the  cuttiug  in  time  to  en- 
able him  to  close  his  ditch,  or  did  any  injury  result  from  want  of  such 
notice  t 

The  evidence  in  the  case  fully  confirms  the  conclusion  of  tJie  district 
judge  that  the  dam  unquestionably  increased  the  rapidity  and  extent 
of  the  overflow  on  the  lands  of  defendant. 
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It  is  equully  clear,  and  is,  indeed,  substantially  admitted  in  the  peti- 
tion that,  before  the  effectual  cutting,  plaintiff's  ditch  was  actually 
closed,  and  no  injury  resulted  from  u  on -closing. 

Hence,  we  consider  that  the  judgment  rejecting  plaintiff's  demand 
for  damages  was  correct. 

On  the  qiestion  of  the  injunction,  however,  we  are  compelled  to 
take  a  different  view  from  that  of  the  judge  a  quo. 

The  contract  between  plaintiff  and  defendant  is  completely  executed 
and  at  an  end.    The  dam  has  been  removed. 

The  status  quo  before  the  contract  is  completely  restored.  The 
courts  are  open  to  defendant  for  the  prosecution  of  ali  his  legal  reme- 
dies. 

Plaintiff  averring  his  intention  to  rebuild  said  levee,  and  that  "  he 
has  good  reasons  to  fear,  and  does  verily  fear  and  believe,  that  saUl  S. 
Russ  will  attempt  to  hinder  and  interfere  with  him  in  rebuilding  the 
same,  and  that  said  Russ  will  pull  down  or  destroy  the  same  after  it  is 
repaired  and  rebuilt,"  asks  for  an  injunction  simply  restraining  de- 
fendant from  such  action. 

To  this  relief  plaintiff  is  clearly  entitled. 

As  has  been  said  by  this  court  iu  another  case  :  **  Amongst  the  pow- 
ers delegated  to  the  police  juries  in  this  State,  one  of  the  most  im- 
portant is  that  to  cause  any  water-course  which  is  not  navigable  to  be 
filled  up  for  the  purpose  of  carrying  the  public  highways  over  the 
same,  provided  no  injury  be  thereby  occasioned  to  the  neighboring 
inhabitants.  Rev.  Stat.,  sec.  2743,  No.  13."  Lalanne  vs.  Savoy,  29 
Ann.  516. 

The  police  jnr^',  in  this  case,  has  a.^sumed  to  establish  a  public  road 
and  to  authorize  the  filling  of  Cross  Bayou  in  order  to  carry  the  road 
across  it.  Plaintiff  claims  the  right,  under  his  contract  with  the  police 
jury,  and  by  its  authority,  to  build  this  dam.  Whatever  may  be  the 
rights  of  defendant,  it  is  clear  that  he  cannot  take  the  law  in  his  own 
hands,  and  physically  oppose  plaintiff's  tonstruction  or  tear  it  down 
when  built. 

If  he  denies  the  regularity  of  the  proceedings  of  the  police  jury  or 
its  right  to  fill  up  this  water-course  to  his  injury  as  a  neighboring  in- 
habitant, he  must  assert  his  pretensions  contradictorily  with  the  police 
jury  as  well  as  with  plaintiff,  who  acts  un<ler  its  authority. 

We  must  decline  to  settle  these  questions  in  this  action,  where  they 
are  not  essential   to  the  determination  of  any  right  allowed  by  us  to 
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plaintiff,  and  wliere  defendant  has  not  even  formally'  propoanded  a  re- 
conventional  demand. 

Nothing  prevents  defendant  or  intervenors  from  resorting  to  proper 
legal  proceedings  against  the  proper  parties  in  order  to  determine 
these  rights  and,  in  the  meantime,  to  preserve  the  status  quo  by  in- 
junction. 

We  do  not,  by  this  decision,  affirm  the  right  of  plaintiff  or  of  the 
police  jury  to  close  this  water-course.  We  simply  deny  the  right  of 
defendant,  by  extra  judicial  proceedings,  to  obstruct  or  destroy  the 
work  by  physical  force. 

We  note  that  since  this  suit  was  filed,  defendant  did  bring  an  in- 
junction suit  against  plaintiff,  which  was  dismissed  on  the  exception  of 
lis  pendens,  because  he  had  asserted  a  like  right  in  this  suit.  But  that 
obstacle  will  be  no  longer  in  his  way. 

There  is  no  inconsistency  between  these  views  and  our  reference  to 
the  right  to  build  this  dam  as  an  element  of  the  cause  of  action  on  the 
motion  to  dismiss.  The  right  was  asserted  in  this  suit,  and  litigated 
between  the  parties.    We  simply  decline  to  decide  it  in  this  proceeding. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  affirmed  in  so  far  as  it  rejects  plaintiff^s  demand  for 
damages }  that,  in  all  other  respects  it  be  annulled,  avoided  and  re- 
versed }  that  the  injunction  issued  in  favor  of  plaintiff  be  now  rein- 
stated and  perpetuated;  that  intervenors'  demands  be  rejected,  appel- 
lees, defendant  and  intervenors  to  pay  the  costs  of  their  respective 
proceedings  in  the  lower  court  and  the  costs  of  this  appeal. 

Watklns,  J.  recuses  himself,  having  been  of  counsel. 


No.  9899. 
^^1  WiLLTAM  S.  Benedict  vs.  John  Bonnot  et  al. 

"^  ^°°  '  Though  an  lieir  accept  a  sucresHion  that  Iihm  falh^u  to  hiin,  i^-ith  the  bt»neflt  of  invpntory.  yet. 

'***J    SI?  ^^  ^^  tr<»ats  the  property  a«  liin  o\ni,  and  ofl\>r  it  for  sale,  or  make  sale  thereof,  he  niake« 

fi2    3651  himself  an  uncoDditioual  heir,  and  binds  himself  for  the  payment  of  the  debt«  of  the 

deceo^ed. 
An  heir,  having  only  a  residuary  interest  in  the  sncrossion  of  an  ancestor,  has  no  jiLst  cause 
of  objection  to  a  probate  sale  made  to  pay  debts,  if  tlie  same  is  inBolvent.  He  shotild 
have  paid  the  debt-s  before  making  cMimplaint. 
If  heirs  and  creditors  remain  silent  and  inactive,  and  itemiit  the  property  to  paas  by  a  public 
sale  into  the  hands  of  strangers,  purchasers  and  thiixl  persons  accepting  title  fn»m  them 
are  fully  protected. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Houston f  J. 
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A.  J,  Murphy,  for  Plaintiff  and  Appellee. 

Sambola  <&  Dticroa,  Braughn,  Buck  jyinJceUpiel  dc  Hart  and  P.  E, 
Theard  dt  Sana,  for  Defendants  and  Appellants : 

1.  By  taking  posaession  of  the  estate  of  bis  wife,  and  continuing  the  same  business  for  two 
years  after  her  death,  without  causing  an  inventory  to  be  made,  James  Darcy  became 
personally  responsible  for  all  the  debts  of  the  conimnuity.  The  share  of  his  minor  chil- 
dren was  not  liable  for  these  debts.    R.  C.  C.  088,  1010. 

2.  There  being  no  administrator  ai)poiuted,  and  James  Darcy  acting  simply  as  tutor,  ho 
could  only  administer  the  succession  us  "  an  efTect,  a  thing  belonging  to  his  wards,''  and 
was  governed  by  Ihe  rules  appertaining  to  the  adininLitration  of  tutors.  The  holding  of 
a  family  meeting  to  fix  tlie  terms  of  tlie  sale  of  the  minorii'  share  was  indispensable.  16 
Ann.  420;  34  Ann.  38. 

3.  An  acknowledged  creditor,  whose  cli|k  is  allowed  on  the  tableau  of  distribution,  but 
who  has  not  been  paid  has  his  remedy  against  the  tutor  ez-officio  administrator  person- 
ally ;  but  he  cannot  ask  that  the  sale  of  the  succession  property  be  annulled.  C.  P.  993 : 
E.  C.  C.  1063  et  seq. 

4.  No  such  thing  as  a  "  putting  in  possession  under  the  benefit  of  inventory  '*  is  known  to 
our  jurisprudence.  The  heir  may  accept  unconditionally,  in  which  case  he  is  put  in  jws- 
session ;  or  he  may  accept  under  benefit  of  inventory,  in  which  case  the  administrator 
must  proceed  to  liquidate  the  estate  and  paj*  the  reMduvm,  if  any,  to  the  heir.  R.  C.  C. 
1032,  1051,  1054,  1058,  1062,  1073;  27  Ann.  351 ;  21  Ann.  365;  19  Ann.  293. 

5.  Charles  A.  Benedict  having  acquired  nothing  from  the  succession  of  Susan  Darcy,  could 
convey  nothing  to  William  S.  Benedict,  who  inherited  from  hira ;  hence  plaiutiflTs  title  is 
not  good,  and  the  defendants  have  justly  refused  to  take  the  property  adjudicated  to 
them. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  At  a  public  auction  sale,  made  on  the  2l8t  of  June, 
1884,  by  Nicholas  J.  Hoey,  auctioneer  of  the  city  of  New  Orleans,  John 
Bonnot,  the  sole  appellant,  became  the  adjudicatce  of  a  certain  lot  of 
gi'ound  and  improvements,  situated  in  the  Third  District,  for  the  price 
of  $3100,  one- fourth  cash  and  tlie  remainder  upon  terms  of  one,  two 
and  three  years'  credit,  with  the  security  of  mortgage  and  vendor's 
lien  retained,  the  purchaser  to  assume  the  payment  of  all  taxes  o 
1884.  Thereupon  a  title  in  due  fonn  was  tendered  him,  and  compli- 
ance demanded,  which  he  refused,  and  this  proceeding  was  instituted 
to  compel  him  to  accept  same  in  pursuance  of  the  adjudication. 

The  grounds  of  the  appellant's  refusal  are  the  following,  viz : 

Ist.  That  the  plaintiff  is  not  the  absolute  owner  of  the  property  ad- 
judicated, but  that  same  is  succession  property,  and  under  administra- 
tion in  the  probate  court  for  the  benefit  of  the  creditors  of  the  late 
Charles  A.  Benedict. 

2d.  That  the  sheriff's  sale  of  this  property,  as  that  of  the  community 
theretofore  existing  between  James  and  Susan  Darcy,  should  have  been 
preceded  by  the  convocation  of  a  family  meeting,  and  their  recommen- 
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daiioD  of  the  terms  of  sale,  in  the  interest  of  the  minors  of  tbe  de- 
ceased mother. 

3d.  That  the  sale  by  James  Darcy,  tutor,  with  due  formality,  and 
without  opposition,  could  not  be  8ub8r<]nently  set  as^ide,  at  the  suit  <»f 
a  single  creditor,  and  without  notice  to  the  major  heir. 

4th.  That  there  are  recorded  against  the  property  varions  lieDd» 
privileges  and  mortgages,  to  an  amount  in  excess  of  the  piice  of 
adjudication. 

Therefore  he  prays  that  same  be  annulled  and  avoided. 

I.    • 

The  plaintiff"  claims  to  have  derived  title  from  the  succession  of  his 
deceased  brother,  Charles  A.  Benedict,  to  which  he  was  an  heir,  liis 
(plaintiff's)  brothers  and  sisters  having  renounced,  and  he  having  ac- 
cepted same  with  thu  benelit  of  inventory. 

The  record  discloses  this  state  of  facts,  and  that  the  plaintiif  was 
placed  in  possession  of  the  property  of  the  estate  of  the  deceased  by 
the  judgment  of  a  competent  court,  upon  due  proof  of  the  renuncia- 
tion of  all  other  heirs. 

Since  that  time  he  has  acted  and  treated  the  property  as  his  own ; 
has  paid  the  debts  of  his  brother's  estate :  and,  finally,  caused  the 
same  to  be  sold  to  defendant^  as  his. 

Pretermitting  any  expression  of  opinion  with  regard  to  plaintiflTs 
right  to  accept  the  succession  with  the  benefit  of  inventory,  and  termi- 
nate his  own  administration,  his  taking  the  property  into  possession 
and  treating  it  as  his  own,  and  making  a  sale  thereof,  constitutes  bini 
an  unconditional  heir,  and  subjects  him  to  the  payment  of  the  debts  of 
the  deceased. 

This  obligation  plaintiff'  acknowledges  and  assumes.  Under  this 
state  of  facts  the  title  he  offers  defendant  is  &b  good  as  that  of  the  de- 
ceased. 

II. 

The  property  originally  belonged  to  James  and  Susan  Daicy  in  com- 
munity. At  the  death  ot  the  latter,  in  1874,  James  Dany  survived ; 
and  there  also  survived  one  major  and  three  minor  children.  The  suc- 
cession of  Susan  remained  without  administration  until  1877,  when 
the  surviving  husband  (lualitied  as  tutor,  and  caused  an  inventory  to 
be  made.  The  community  assets  aggregated  $12,440,  and  its  indebt- 
edness $16,722  11. 


NEW  ORLEANS,  NOVEMBER,  1887.  975 

Benedict  vs.  Bonnot  et  al. 


The  succession  of  the  deceased  was  insolvent. 

The  tutor  obtained  an  order  of  court  for  the  sale  of  the  property, 
and  procured  an  adjudication  of  it  to  himself  at~  the  nominal  price  of 
$9550 — though  nothing  was  paid.  Prior  to  this  adjudication,  though 
subsequent  to  the  order  of  sale,  James  Darcy,  in  Ids  personal  capacity 
executed  and  caused  to  be  recorded  two  special  mortgages  against  the 
property,  then  advertised  for  sale,  in  favor  of  two  of  the  creditors  of 
the  late  community,  and,  of  course,  his  purchase  was  subject  to  them. 
Subsequently,  another  community  creditor  brought  suit  against  James 
Darcy  alone,  without  making  the  mortgagees  parties,  and  upon  appro- 
priate allegations  and  proof  of  fraud,  obtained  a  judgment  by  default, 
revoking  and  annulling  his  title,  and  decreeing  that  the  succession  of 
Susan  Darcy  had  not  been  divested  thereby,  and  that  it  was  subject  to 
the  debts  thereof.  This  property  was  again  ordered  sold  to  pay  debts 
of  her  succession,  and  the  same  was  adjudicated  to  Charles  A. 
Benedict. 

The  defendant's  objections  to  the  validity  of  the  proceedings  and 
judgment  setting  aside  the  sale  to  James  Darcy  are  of  no  force. 

The  major  heir  of  Susan  Darcy  waji  in  no  way  affected  by  them. 
When  his  father  assumed  to  purchase  the  share  of  his  deceased  mother 
he  retained  in  his  hands  the  share  of  said  heir;  and  when  the  sale 
was  revoked  the  property  was  left  in  his  hands.  In  the  absence  of 
any  complaint  by  other  creditors,  defendants  cannot  be  heard.  The 
succession  and  community  were  insolvent.  On  the  trial  the  plaintiff 
testified  that  he  had  paid  all  the  known  debts  of  both,  and  that  if  any 
others  there  were,  same  would  be  paid  on  presentation. 

He  claims  to  have  paid  all  the  attorneys'  fees  and  court  costs,  and 
has  discharged  all  the  mortgages  against  the  x)roperty. 

There  is  in  the  record  no  countervailing  evidence.  The  heirs  of 
Susan.  Darcy  had  only  a  residuary  interest  in  her  succession,  which 
was  defeated  by  the  probate  sale  to  pay  debts,  there  being  no  residuum 
after  the  same  were  satisfied. 

The  objections  urged  by  the  defendant  to  the  title  offered  him  are 
unfounded,  but  we  think  the  leservation  made  by  the  district  judge, 
requiring  the  plaintiff  to  cause  the  inscriptions  of  all  mortgages,  liens 
and  privileges  that  were  of  record  against  said  property  at  date  of 
sale,  to  be  capceled  and  erased,  with  the  exception  of  the  taxes  of  1884, 
was  correct. 

Judgment  affirmed. 
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Heirs  of  Hopgatt  vs.  Admiiiistnitor  et  al. 

No.   10,069. 
Hkirs  op  Philip  Hoggatt  vs.  A.   W.   Chandall,  Administrator, 

ET  AL. 

The  principle  that,  in  an  a<>tiini  of  nullity,  the  ju<1i2:iueut  attaokod  am  nnll  cannot  lu«  ploadivi  a.s 
reg  adjiidtcata,  doess  not  ajjply  •wlu'ie  the  i^rtmndH  of  nullity  aKHcrttil  had  boi-n  wmsidenil 
and  validly"detennined  by  that  judpjiont  it  self. 

In  this  ca.se,"  not  only  were  the  jsn*oundrt  of  nnllity  now  chargecl  c-onsidi-reil  and  deteiiniuetl  in 
the  oripual  judgment,  Init  the  same  j^^iwindK  wen*  afterwanls  prenent***!  on  an  exwption 
of  nnllity  on  which  i^Hue  wa:«.ioiiieil.  and  whii-h  was  apiiii  detemiinccl  advernely  to  the 
exception.  This  operates  re«  adf;tidM!a/a  a^aiu.st  the  jtreseut  action.  wln<-li  m  lu-ou^ht  by 
the  «ame"paiiie*»  (in  law),  apainwt  the  same  judpnent,  and  on  the  wniie  ptmudH. 


A 


PPEAL  from  th**  Eiglitli  District  Court,  Parish  of  Madisou. 
Beloityy  J. 


C.  J.  Boatiier,  for  Plaintiffs  aud  Appellants. 

Stone  dt  Murphy  and  W.  R.  Young j  for  Defendants  and  Appellees: 

The  opinion  of  the  court  was  delivered  by 

Fbnner,  J.  In  the  suit  of  Thos.  J.  Martin  vs.  Thos.  \V.  Watts  and 
Philip  Hoggatt,  No.  8556  on  the  docket  of  this  court,  a  final  decree  was 
rendered  in  1882,  condemning  the  succession  of  Hoggatt  to  pay  to 
plaintiff  a  certain  amount  of  money.  Watts  vs.  Martin  et  al.  N.  R., 
Op.  B.  56,  fo.  321. 

After  the  return  of  this  mandate  to  the  lower  court,  plaintiff  sought 

to  enforce  the  game  by  a  proceeding  in  the  succession  of  Hoggatt  for  a 

sale  of  property  to  pay  it.     The  administratrix  of  Hoggatt's  succession 

appeared  and  opposed  the  application  by  an  answer  setting  up  tluatthe 

judgment  of    this  court  was,    "  as  to   said  succession,   an   absolute 

nullity." 

On  this  distinct  issue  of  nullity  vel  nan,  the  case  was  tried  and  the 

district  judge  sustained  the  plea  of  nullitj-,  and  rendered  judgment  re- 
jecting paiutiff's  demand  for  the  execution  of  his  judgment. 

An  appeal  was  taken  to  this  court  and,  after  hearing,  we  rendered  our 
decree  reversing  the  judgment  and  remanding  tlie  case  "for  further 
proceedings  according  to  law  and  to  the  views  herein  expressed." 
Sue.  Martin  vs.  Sue.  Hoggatt,  37  Ann.  340.   ' 

On  return  of  this  nuuidate  to  the  lower  court,  there  being  no  other 
defense  to  the  proceeding  for  satisfaction  of  the  first  judgment,  a  judg- 
ment was  entered  to  that  effect. 

Thereafter  the  legal  representatives  of  the  succession  of  Hoggatt 
brought  the  piesent  action,  the  object  of  which  is  to  enjoin  perpetually 
the  execution  of  the  last-naired  judgment  and  to  annul  both  the  above- 
named  mandate  of  this  court. 
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Amongst  other  defenses,  the  defendant  interposed  the  plea  of  res 
judicata. 

From  a  judgment  in  favor  of  defendant,  rejecting  plaintiffs'  demand 
and  dissolving  the  injunction,  the  present  appeal  is  taken. 

If  there  is  the  slightest  force  in  the  time-honored  maxims,  "  res  ad- 
judicata  pro  veritate  accipitur,^''  and  "  nemo  debit  his  vexari  pro  una  et 
eadem  causa^^^  surely  defendant  is  entitled  to  their  protection  in  this 
case. 

The  giounds  of  nalHty  urged  against  our  original  judgment  between 
these  parties  (Op.  Book  56,  fo.  321),  are  substantially :  1  st.  That  the  suc- 
cession of  Hoggatt  was  not  a  party  to  the  proceedings  resulting  in  the 
judgment  appealed  from.  2d.  That  it  was  not  a  party  to  the  appeal. 
3d.  That  no  judgment  having  been  rendered  for  or  against  the  sue- 
cession  in  the  lower  court,  the  judgment  of  this  court  was  an  exercise 
of  original  jurisdiction  prohibited  by  the  Constitution. 

Reference  to  our  first  opinion  will  show  that  we  fully  considered 
these  objections  to  our  decree ;  that  we  recited  correctly  every  fact 
upon  which  they  were  based,  and  that  we  overruled  them,  holding 
substantially,  in  terms  or  by  necessary  legal  inference:  1st.  That  the 
new  trial  granted  by  consent  of  parties  vacated  the  entire  former 
judgment  of  the  court.  2d.  That  the  default  subsequently  taken 
against  the  succession  of  Hoggatt  created  a  new  issue.  3d.  That  the 
trial  had  involved  the  issue  raised  by  the  default  against  the  succes- 
sion as  well  as  that  raised  by  the  answer  of  Martin.  *  4th.  That  the 
judgment  rendered,  in  failing  to  confirm  the  default  against  the  suc- 
cession, was  error,  remediable  by  appeal ;  and,  finally,  that  the  suc- 
cession being  a  party  to  the  proceedings  and  the  issue  tried,  was  a  party 
to  the  appeal  by  reason  of  the  latter  having  been  taken  by  motion  in 
open  court  at  the  same  term  at  which  the  judgment  was  rendered. 

Such  was  the  plain  theory  of  our  opinion,  and  it  should  have  been  a 
bar  to  any  action  to  annul  it  upon  the  grounds  thus  considered  and  dis- 
X>oBed  of. 

Nevertheless,  in  the  second  suit  above  referred  to,  the  succession  of 
Hoggatt  was  permitted  to  raise  the  issue  of  the  nullity  of  our  mandate 
upon  the  identical  grounds  above  stated  and  disposed  of  in  our  first 
opinion.  This  issue  was  tried  in  the  lower  court,  appealed  to  this 
court,  and  was  decreed  adversely  to  the  succession  on  the  ground  that 
the  grounds  of  nullity  alleged,  having  been  considered  and  disposed 
of  in  the  case  in  which  the  judgment  was  rendered,  could  not  again 
62 
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be  agitated.  We  call  attention  to  the  fact  that  the  first  opinion  of  the 
coart,  in  this  last  case,  was  reconsidered ,  and  that  onr  decree  was  made 
to  rest  on  the  reasons  given  in  the  opinion  rendered  on  the  rehearing. 

The  present  action  presents  the  same  demand,  founded  on  the  same 
cause  of  action,  between  the  same  parties.    C.  C.  2286. 

The  petition  charges  that  oar  proceedings  violate  various  provisions 
of  the  Federal  Constitution,  and  an  attempt  was  made  to  remove  the 
cause  to  the  Federal  courts  but  the  Supreme  Court  of  the  United 
States  remanded  the  cause,  with  these  remarks:  *'If  the  administra- 
trix of  the  succession  of  Hoggatt  was  not  a  party  to  the  proccsedings 
after  the  first  judgment  io  her  favor,  no  one  can  claim  that  the  suc- 
cession she  represents  was  bound  by  what  was  afterwards  done  in  the 
suit.  All  depends  on  whether  she  continued  to  be  in  fact  and  in  law  a 
party ;  and  this  is  to  be  determined  by  the  effect  of  the  original  judg- 
ment in  her  favor,  and  the  form  of  the  proceedings  thereafter.  This 
may  involve  a  consideration  of  the  law  and  practice  in  Louisiana,  but 
it  is  not,  so  far  as  anything  now  appears  on  the  record,  at  all  depend- 
ent for  its  solution  on  any  construction  of  the  Constitution  or  laws  of 
the  United  States." 

The  very  thing  decided  by  us  was  that  under  *'  the  law  and  practice 
in  Louisiana;"  the  original  judgment  was  vacated  by  the  new  trial 
granted,  and  that  the  administratrix  did  "  continue  to  be,  in  law  and 
fact,  a  party  "  to  tlie  subsequent  proceedings. 

Assaults  upon  the  correctness  of  these  judgments,  even  if  they  had 
merit,  would  be  of  no  avail. 

We  do  not  claim  that  our  judgments  are  infallible;  but,  when  they 
have  become  final,  they  are  certainly  irreversible  by  inferior  courts 
and  even  by  ourselves,  on  mere  grounds  of  error. 

In  thus  deciding  we  do  not  forget,  nor  do  we  violate,  the  principle 
that  in  an  action  to  annul  a  judgment,  the  judgment  so  assailed  cannot 
be  pleaded  as  res  adjudicata^  That  principle  only  applies  to  grounds 
of  nullity  which  were  not  considered  and  validly  determined  in  the 
judgment  itself. 

But  it  is  sufficient  to  say  that  our  decree  on  the  former  plea  of  nullity 
against  the  original  judgment  is  unquestionably  valid,  and  subject  to 
no  charge  of  nullity  on  any  ground ;  and  it  is  clearly  res  adjudieata 
against  any  further  action  of  nullity  by  the  same  parties,  against  the 
same  judgment,  aud  on  the  same  grounds. 

Judgment  affirmed. 
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No.  9821. 
The  State  ex  rel,  Josiaii  Pisk  vs.  Police  Jdry,  Parish  of  Jef- 
ferson. 

A  niaiuUmutt  made  peroiiiptoi-y  agiiiuHt  the  jiolive  Jary  of  a  division  of  a  parlsli,  may  be  en- 
forced after  a  cousolidation  of  the  diviHions  of  the  same  parish,  against  the  police  Jury  of 
tlie  parislithuH  fonued. 

APPEAL  from  the  Twenty-sixth  District  Court,  Parish  of  Jefferson. 
B08t,  J. 

Cha8,  Louque,  for  the  Relator  and  Appellee. 

James  D.  Ooleman,  for  the  Respondent  and  Appellant.   . 


The  opinion  of  the  Court  wns  delivered  by 

Todd,  J.  The  police  jury  of  the  parish  of  Jefferson  is  appellant 
from  a  judgment  dismissing  a  rale  to  quash  and  set  aside  a  peremp- 
tory mandamus  issued  against  it  at  the  instance  of  the  relator. 

The  relator,  a  judgment  creditor  of  the  parish  of  Jefferson,  (left 
bank),  obtained  a  writ  of  mandamus  for  the  enforcement  of  liis  claims, 
which  was  maintained  by  a  judgment  of  the  Supreme  Court  of  the 
United  States  on  a  writ  of  error  from  this  court,  which  judgment 
directed  this  court  to  frame  a  decree  conformable  to  the  judgment  and 
opinion  of  the  court. 

Accordingly  a  motion  was  made  in  this  court  to  execute  the  judg- 
ment of  the  Supreme  Court  of  the  United  States,  and  notice  of  such 
motion  was  directed  to  be  served  on  the  police  jury  of  the  parish  of 
Jefferson  and  the  district  attorney  for  said  parish,  which  was  done, 
and  contradictorily  with  said  parties,  a  decree  was  rendered  by  this 
court  on  the  10th  of  May,  1886,  to  the  end  and  for  the  purpose  afore- 
said. 

Shortly  thereafter  a  rule  was  taken  by  the  police  jury  of  Jefferson  to 
vacate  said  decree,  and  have  its  nullity,  as  also  that  of  the  judgment 
of  the  United  States  Supreme  Court  declared,  on  the  ground  that  the 
said  police  jury  of  Jefferson  was  not  a  party  to  the  proceeding  in 
which  said  judgment  was  rendered,  that  said  proceeding  was  instituted 
and  conducted  against  the  police  jury  of  the  parish  of  Jefferson  (left 
bank),  and  that  said  judgment  could  not,  therefore,  embrace  or  affect 
the  parish  of  Jefferson,  or  its  present  police  jury. 

It  appears  that  during  the  pendency  of  this  proceeding  in  the  courts, 
the  divisions  of  the  pariah  of  Jefferiioa  known  as  right  and  left  bank, 
by  an  act  of  the  Legislature  of  the  State,  known  as  act  92  of  1884, 
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were  uoited,  constituting  the  one  parish  of  Jefferson,  with  one  police 
jury,  and  this  act  is  cited  and  relied  on  by  the  said  police  jnry  of  Jef- 
ferson as  the  ground  of  contention  and  resistance  to  the  said  judgment 
and  to  the  decree  of  this  court  providing  for  it«  enforcement. 

We  note  that  when  the  mandate  of  the  Supreme  Court  of  the  United 
States  under  said  judgment,  was  filed  in  this  court,  and  the  decree  of 
this  court  for  its  execution  a^ked  for,  the  police  jury  of  Jefferson, 
after  notice  given  as  above  stated,  filed  an  answer  to  the  motion,  in 
which  several  grounds  of  opposition  to  the  proposed  decree  were  set 
up,  and  among  others  the  special  contention  urged  in  the  rule  before 
us,  viz :  That  the  police  jury  of  the  parish  of  Jefferson  was  not  a  party 
to  the  said  proceeding,  in  which  the  judgment  was  rendered,  and  that, 
therefore,  the  said  judgment  as  to  the  said  parish  of  Jefferson  and  its 
police  jury,  was  an  absolute  nullity  ;  and,  again,  referring  to  act  92  of 
1884,  as  the  ground  of  the  resistance  thus  urged.  The  decree  of  this 
court  made  the  mandamus  peremptory,  and  in  the  language  of  that 
decree  (quoting) ;  "  The  defendant  police  jury  "  is  ordered  to  levy  the 
tax  to  pay  relator's  judgment. 

Considering  that  there  was  no  other  defendant  before  this  court  op- 
posing the  proposed  decree,  and  that  the  legislative  act  refened  to 
was  specially  cited  and  relied  on  by  this  defendant  in  the  pleadings 
stated;  and  that  by  the  express  terms  of  that  act  the  police  jnry  of 
Jefferson  was  made  the  successor  of  the  police  juries  of  Jefferson 
(right  and  left  bank),  abolished  by  the  act,  there  can  be  no  doubt  that 
the  decree  aforesaid  was  directed  against  the  present  police  jury  of  the 
parish  of  Jefferson.  Nor  can  there  be  any  less  doubt  of  the  correct- 
ness of  the  decree  in  this  respect,  inasmuch  as  this  body  is,  as  stated, 
the  legal  successor  of  the  original  defendant  in  the  proceeding,  and  is 
directed  by  the  act  cited  to  adjust  the  indebtedness  contracted  by  the 
police  juries  of  Jefferson  (right  and  left  bank).  Furthermore,  it  ap- 
pears that  the  judgment  appealed  from,  in  exact  conformity  to  said 
act,  whilst  directing  the  police  jury  of  Jefferson  to  levy  the  required 
tax,  limited  the  levy  to  the  property  embraced  in  the  former  political 
division  of  the  parish  as  now  constituted,  known  as  Jefferson  (left 
bank).  We  find  no  error  in  the  judgment  appealed  from,  and  it  is 
therefore  afiirmed  with  costs. 

Pocu£,  J.  I  dissent  from  the  opinion  and  decree  of  the  minority  in 
this  case,  and  will  file  my  reasons  later. 


NEW  ORLEANS,  NOVEMBER,  1887.  981 


Fire  Engine  Company  vs.  City  of  New  Orleans. 


The  opinion  of  the  court  was  delivered  by 

Fenner,  J.  The  suit  is  brought  upon  sundry  **  certificates  of  appro- 
priation,^' issued  in  pursuance  of  an  ordinance  of  the  city,  passed 
April  5tli,  1881,  No.  6968,  Administration  series.  The  certificates  rep- 
resent part  of  the  floating  debt  of  the  city,  created  prior  to  the  year 
1879.       . 

The  judgment  appealed  from  was  in  favor  of  the  plaintiff  for  the 
amount  of  the  certificates  with  legal  interest  on  their  respective 
amounts  from  the  date  of  the  several  ordinances  under  which  they 
were  issued,  and  further  ordering  that,  upon  the  surrender  thereof, 
bonds  be  issued  to  plaintiff  in  exchange,  as  directed  by  act  No.  67  of 
1884. 

The  city  complains  of  the  judgment  in  two  respects  only,  viz  : 

1st.  That  the  judgment  against  the  city  should  not  have  been  absolute, 
but  should  have  been  restricted  to  the  revenues  of  the  years  in  which 
the  claim  arose. 

From  the  face  of  the  certificates  it  appears  that  they  represent  claims 
for  current  municipal  expenses  during  the  years  from  1874  to  1877  in- 
clusive, and,  under  our  repeated  precedents,  the  judgment  must  be  re- 
stricted, as  claimed  by  the  city,  to  payment  out  of  the  revenues  of  those 
years.  This  may  not  interfere  with  their  funding  under  the  act  No. 
67  of  1884,  which  grants  the  right  to  fund  all  judgments,  whether  ''ab- 
solnte  or  rendered  against  the  revenues  of  any  particular  year  or 
years,  previous  to  the  year  1879." 


No.  9897. 
Creole  Steam  Fire  Engine  Company  No.  9  vs.  The  City  of  New 

Orleans. 

The  suit  being  npon  certiiicates  of  appropriation  eyidencing  claims  for  current  monicipitl       ^    ^| 
expenses  daring  years  from  1874  to  1877  exclnsive,  the  Jadgment  should  hare  been  re. 
stricted  to  payment  oat  of  the  rerenaes  of  the  several  years  in  which  the  claims  arose. 

The  certificates  declared  upon  carrying  on  their  face  an  express  stipulation  they  "  bear  no 
interest,"  none  can  be  recoTered  except  from  Judicial  demand. 

The  right  to  fund  under  acts  133  of  1680  and  67  of  1884,  cannot  be  determined  jadlcially  ex- 
cept contradictorily  with  the  Board  of  Liquidation. 

APPEAL  from  tlie  Civil  District  Court.  Parish  of  Orleans. 
Monroe,  J. 

J,  Buvigneaudj  for  Plaintiff  and  Appellee. 

Walter  H,  Rogers,  City  Attorney,  and  Branch  K,  Miller,  Assistant 
City  Attorney,  for  Defendant  and  Appellee. 
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Bat  I  be  right  to  fund  clearly  canDot  be  determined  in  this  contro- 
versy, which  is  one  between  plaintiff  and  the  city  of  New  Orleans 
alone.  Under  the  funding  acts,  No.  133  of  1880,  and  No.  67  of  1884,  it 
is  plain  that  the  right  to  fund  can  only  be  judicially  determined  con 
tradictorily  with  the  Board  of  Liquidation  of  the  city  debt.  Therefore 
the  judgment,  in  so  far  as  it  recognizes  such  right,  is  inoperative  and 
erroneous. 

2d.  The  other  complaint  of  the  judgment  is  that  it  allows  interest 
from  a  date  beyond  that  of  judicial  demand. 

This  was  error.  The  certificates  carry  on  their  face  the  stipuli^ion 
that  they  shall  "  bear  no  interest.''  The  ordinance  under  which  they 
were  issued,  makes  the  same  express  provision.  The  record  does  not 
disclose  the  reasons  of  the  judge  a  quo  for  his  judgment;  and  the 
only  one  assigned  by  plaintiff's  counsel  is  the  provision  of  law  that 
debts  bear  interest  from  the  time  when  they  are  due.  Even  if  debts 
payable  only  out  of  particular  revenues  when  collected  fell  under  this 
provision  in  absence  of  proof  the  revenues  applicable  are  in  the  treas- 
uiy,  and  demand  for  payment  out  of  same  has  been  made,  the  pro- 
vision can,  in  no  event,  apply  to  this  case,  where  the  evidences  of  ob- 
ligation declared  upon  expressly  exclude  interest. 

Tlie  judgment  must  be  amended  in  the  respects  indicated. 

It  is,  thei-efoie,  adjudged  and  decreed,  tliat  the  judgment  appealed  from 
be  amended  by  restricting  the  same  to  the  revenues  of  the  several  years 
in  which  the  respective  claims  arose  -,  by  allowing  legal  interest  only 
from  judicial  demand,  and  by  striking  out  that  portion  thereof  whieh 
orders  the  funding,  without  prejudice  to  the  rights  of  relator  as  against 
the  Board  of  Liquidation  of  tlie  city  debt,  and  that,  as  thus  amended, 
it  be  now  affirmed,  plaintiff  and  appellee  to  pay  costs  of  appeal. 


No.  9942. 
•Mrs.  Elizabeth  Schmitt,  tutrix,  vs.  Widow  R.  B.  Schmitt. 

If  the  person  whose  duty  it  is  to  farnish  alimoDy  shall  proTe  that  he  is  unable  to  pay  the 
sam  demanded  oat  of  his  revenaes,  the  judge  ma.v  order  that  snch  person  shall  reeelve 
in  his  own  house,  and  their  maintain  and  support  the  person  to  whom  the  alimony  is  dse. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
7^80t,  J. 


H.  C.  Cage  d;  W,  8.  Benedict,  for  Plaintiff  and  Appellant. 
Chas,  F.  Claiborne  J  for  Defendant  and  Appellee. 

The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.    The  plaintiff,  in  her  capacity  of  tutrix  of  her  minor 
child,  prosecutes  this  suit  against  the  defendant,  its  paternal  grand- 
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mother,  for  alimony^  claiming  $20  per  month,  "  nntil  the  child  shall 
have  arrived  at  the  age  of  majority,  or  at  an  age  that  she  will  be  able 
to  maintain  herself/' 

She  represents  that  Peter  Schmitt,  Jr.,  the  father  of  the  child,  died 
on  the  20th  of  July,  1882,  and  it  was  born  on  the  23d  of  February  fol- 
lowing, and  is  consequently  about  six  years  old.  That  the  fattier  was 
one  of  six  children,  issue  of  the  marriage  of  Peter  Schmitt,  Sr.,  and 
Rosina  Bolder,  and  that  the  former  died  on  the  23d  October,  1880,  leav- 
ingan  estate  of  about  $12,000  in  value,  to  one-twelfth  of  which  the  child 
became  an  heir,  at  the  death  of  its  father.  That  this  property  being 
that  of  the  matrimonial  community  theretofore  existing  between  said 
spouses,  the  defendant,  as  the  survivor,  retained  the  share  of  the  heirs, 
as  the  legal  usufructuary,  and  still  so  retains  it,  including  the  share  of 
the  minor. 

Petitioner  represents  herself  as  being  entirely  without  means  of  sup- 
port, and  without  property,  and  that  it  is  the  duty  of  the  grandmother, 
under  the  state  of  facts  presented,  to  furnish  alimony  to  said  child,  in 
proportion  to  her  means  and  the  child's  condition  in  life,  and  that  she 
has  repeatedly  demanded  it  of  her  without  avail. 

It  appears  from  the  evidence  that,  at  the  date  of  the  demise  of  Peter 
Schmitt,  Jr.,  he  and  his  wife  and  two  small  children,  were  living  in  a 
house  that  belonged  to  the  dissolved  community,  for  which  he  had 
been  paying  his  mother  a  small  rent,  and  that,  immediately  thereafter 
his  widow  removed  to  the  house  of  her  brother,  where  she  has  since 
abided  with  her  children,  one  of  whom  has  since  died. 

Peter  Schmitt,  Sr.,  and  the  defendant  were  the  owners  of,  and  culti- 
vated several  small  market  gardens,  and  from  the  sale  of  vegetables 
realized  something  above  a  competency,  which  they  had  invested  in 
small  properties  in  their  neighborhood. 

After  the  death  of  her  husband,  the  defendant  and  her  sons  and 
daughters  continued  the  business,  but  not  with  profit.  All  the  chil- 
dren have  become  of  age,  except  one  daughter  of  nineteen  years,  and, 
in  the  main,  they  live  together  somewhat  after  the  manner  of  a  com- 
munity. 

The  proof  shows  that  the  property  subject  to  the  defendant's  usu- 
fruct consists  of  real  estate  worth  $5500,  and  $1625  95  in  money.  That 
the  plaintiff  is  thirty-four  years  of  age,  and  absolutely  impecunious. 
That  defendant  is  sixty-two  years  of  age,  and  works  daily  in  her  gar- 
den for  a  living,  the  annual  rents  of  her  property,  when  collected,  only 
amounting  to  about  forty  dollars. 
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We  do  not  tliink  that  it  is  defendant's  duty  to  famish  the  alimoDV 
deninndcdy  as  sJie  is  evidently  unable  to  pay  the  same  out  of  her  reve- 
nues ;  but  we  are  of  the  opinion  that  the  defendant  should  receive  in 
her  house  and  there  support  and  maintain  the  minor,  and  famish  her 
\?hat  is  necessary  for  her  nonrislimeut,  lodging,  support  and  edaeation 
suited  to  her  condition  and  station  in  life;  and  that  she  retain  her 
until  she  attains  her  majority,  or  becomes  sufficiently  able  to  main- 
tain and  support  herself.    R.  C.  C.  230,  231,  233,  234. 

This  the  defendant  expresses  a  willingness  to  do. 

Judgment  affirmed. 


No.  10,033. 
Thk  State  ex  rel.  Police  Jcry,  Parish  op  Plaque^hnes  vs.  A.  E. 
LivAUDAis,  Judge,  et  al. 

.106    ifxA         ^  District  Couit  is  incompetent  to  enforce  the  execution  of  a  judgment  rendered  by  a  Jui- 

tice  of  the  Peace,  the  more  bo  where  the  existence  and  Talidity  theieof  sre  pot  at 

issue. 
Objections  to  the  Jurisdiction  of  that  court,  in  such  a  case,  ought  not  to  have  been  orer- 

rijled. 
A  prohibition  lies  to  such  court  to  prevent  the  execution  or  the  jndfnuent  rendered  by  it  to 

euTorce  the  Judgment  thus  assailed. 

A    PPLICATION  for  Prohibition  and  Certiorari. 


James  Wilkiiisony  District  Attorney,  for  the  Relator: 

Justices  of  the  Peace  have  a  right  to  grant  new  trials  within  three  days  after  service  on  de- 
fendant of  a  valid  notice  of  judgment,  where  the  Judgment  was  rendered  ont  of  his  pres- 
ence. Art.  1152,  Code  of  Practice;  "Louisiana  Magistrate,"  p.  53;  Knobloch's  Civil 
and  Crira.  Justice,  p.  14;  Act  45,  1880,  sec.  7;  Rule  XI,  City  Oourt«,  New  Orleans; 
Suite  ex  rel.  Broussard  vs.  Koenig,  39  Ann.  C.  P.,  1085,  1131. 

An  attoTueyat-law  required  a  special  pover  to  accept  service  of  notice  of  judgment;  33 
Ann.  80:),  and  other  authorities  there  cited. 

An  agreement  to  accept  service  of  notice  of  iudgment  presupposes  a  valid  notice  of  judg- 
ment shall  be  served ,  La.  Magistrate,  p.  30. 

Xo  valid  notice  was  served  in  this  canse. 

The  motion  for  a  new  trial  was  in  time,  irrespective  of  the  time  when  the  Judgment  was 
signed  ;  5  N.  S.  224;  4  Ann.  561  ;  6  Ann  251 ;  20  Ann.  168 ;  23  Ann.,  110. 

Where  a  com  t  has  Jurisdiction  of  the  subject  matter  and  the  parties  are  before  it,  its  orders 
and  decrees,  though  perhaps  voidable,  are  not  void  ;  Holdane  vs.  Sumner,  15  Wallace. 
601 ;  Bay  hi  vs.  Bay  hi,  35  Ann.  529. 

The  District  Court  has  no  supervisory  power  over  Justice  of  the  Peace  Courts ;  Stat«  vs. 
Judge  Nineteenth  Judicial  District :  30  Ann.  and  cases  there  cited  ;  Arts.  617,  618  and 
629  of  the  Code  of  Practice. 

In  mandamus  proceedings  the  officer  whose  daty  it  is  to  perform  the  act  must  be  cit«d  : 
Dillon  on  Mun,  Corporation  "  Mandamus ;  C.  P.  Art  834 ;  29  Ann.  262 ;  C.  P.  Art.  iM4. 

The  President  of  the  Police  Jury  has  no  greater  power  than  any  other  member  to  provide 
for  the  payment  of  a  Judgment ;  38  Ann.  6.10. 

The  facts  at  bar  entitle  us  to  the  writs  of  prohibition  and  certiorari. 
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P.  Leonard  and  Sambola  and  Ducros  : 

MALITnS  XON  EST  INDTJLGENDUM. 
The  writ  of  certiarart  is  allowa.le  only  Id  case  of  a  relator  complaimng  of  the  want 
cither  of  citation  or  of  the  jurisdiction  of  an  inferior  Judge,  or  of  proceedings  abso- 
lately  void  or  not  cured  by  the  action  of  the  party  complaining  ;   C.  P.  845,  846,  &'>5,  856, 
857, 864,  865. 

Country  district  courts  have  jurisdiction  of  all  cases  involving  more  than  $50  in  value 
or  amount,  as  well  as  of  oases  brought  by  mandamus  to  enforoe  the  payment  of  a  Judg- 
ment rendered  by  a  justice's  court  n gainst  a  parish  or  police  jury.  Const.  1879,  Art. 
109;  C.  P.  81,  8^,^836,  844  ;  1  E.  496  ;  13  Ann.  391 ;  4  Ann.  84 ;  30  Ann.  65 ;  1  Ann.  438; 
Boone,  $  313, 168  .  2  Dillon,  §  850 ;  High,  §  365. 

In  a  suit  brought  against  a  parish  or  police  jury  eo  nomine,  citation  issued  and  served 
on  the  president  of  the  police  jnry  legally  brings  tbe  police  jury  into  court,  without 
citing  the  individual  members  thereof;  C.  P.  112,  119,  198,  206,  829,  844;  35  Ann.  70; 
High,  §§  337,  442,  443,  444 ;  2  Dillon,  §  700,  etc.;  Boone,  §§  75,  160 :  31  Ann.  439 ;  23  Ann. 
803;  27  Ann.  543. 

An  exception  of  any  kind,  other  than  one  founded  on  the  absolute  incompetency  of  the 
court  ratione  materiae,  is  legally  waived  by  an  answer  to  the  merits,  without  a  previous 
decision  of  the  exception.  C.  P.  94,  353,  334,  335,  344  ;  23  Ann.  255 ;  26  Ann.  312;  18  Ann. 
66;  14  Ann.  798;  4L.482;  12  Ann.  198;  10  Ann.  20;  17  L.  499;  4  Ann.  350:  1  X.  S.  201, 
704 ;  11  R.  80,  430 ;  3  L.  236 ;  18  Ann.  340  ;  2  L.  336 ;  30  Ann.  705. 

On  a  writ  of  certiorari  the  court  is  not  permitted  by  law  to  pass  upon  the  intrinsic  cor* 
rectnessof  the  Judgment  or  proceeding  complained  of.  33  Ann.  16;  :i2  Ann.  1223;  :)8 
Ann.  378,  923 ;  39  Ann.  631. 

An  attorney  of  r^ord  may  legally  accept  service  of  a  notice  of  a  judgment,  or  agree  on 
behalf  of  his  client  to  a  certain  mode  of  taking  or  trying  suspensively  an  appeal,  and  by 
so  doing  be  waives  none  of  his  client's  rights.  1  Ann .  398 ;  33  Ann .  803 ;  13  L.  603 ;  V-. 
P.  197,206, 1090,  1129,  1131,  1133,1139;  2  Am.  917;  3  Ann.  543. 

A  country  justice  of  the  peace  in  this  State  is  without  jurisdictional  power  to  grant  a 
new  trial  by  reason  of  an  error  of  fact  or  of  law  committed  in  his  former  final  judg- 
ment. Kev.  Stat,  §§  2047,  2052;  C.  P.  124.  557  to  563, 913,  913,  914,  1043,  1074,  1090,  1129, 
1131, 1133 ;  16  Merlin  Rep.,  verbo  judgment,  §  3,  No.  4 ;  29  Merlin,  verbis  requite  civile, 
§  3,  No.  11  ;  verbis  revision  de  proems,  §  t,  Nos.  1,  3,  5,  7;  Carr6,  No.  604  and  notes;  4 
Favard,  Rep.,  verbis  revision  de  proems,  Nos.  1,3;  Curia  philiplca,  part  3,  §  18,  Nos.  17 
and  18  ;  part  5,  §  4,  No,  1 ;  7  Febreio,  p.  184,  appendix,  chap.  -J,  §  1 ;  1  Solon,  §§  16.\  168, 
170. 2  L.  139 ;  2  Ann.  493 ;  8  R.  513. 


The  opinion  of  the  Court  was  delivered  by 

Bermcdez,  C.  J.  This  is  an  application  for  a  prohibition  and  certio- 
rari. The  complaint  is:  That  the  district  judge  has  undertaken, 
over  the  obiection  made  to  his  jurisdiction,  to  issue  a  mandamus  to  the 
police  jury  to  compel  them  to  make  provision  for  the  payment  of  a 
judgment  for  $75,  rendered  by  the  third  justice  of  the  peace  in  the 
parish. 

The  grounds  of  the  complaint  are :  That  the  district  court  is  incom- 
petent to  enforce  a  judgment  of  a  justice  of  the  peace,  and  that,  in  the 
case  in  which  the  judgment  was  rendered,  the  justice  of  the  peace  had 
granted  a  new  trial,  thus  leaving  matters  as  though  no  judgment  had 
been  rendered. 
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The  objection  to  the  jarisdiction  of  the  district  coai^  in  the  premisea 
was  overruled  and  the  court  rendered  judgment  simultaneoasly  on  the 
merits. 

The  district  judge  returns,  maintaining  his  jurisdiction  in  the 
premises. 

It  is  unnecessary  to  inquire  whether  the  judgmont  alleged  to  have 
been  rendered  by  the  justice  and  sought  to  be  enforced  before  the  dis- 
trict court  is  or  not  in  existence  and  valid. 

It  sufSces  to  say,  even  if  it  be  a  valid  judgment,  that  it  does  not  ap- 
pertain to  the  district  court  to  see  to  its  execution. 

The  Code  of  Practice,  Article  629,  provides :  "  It  is  for  the  Court, 
whether  appellate  or  inferior,  which  has  rendered  the  judgment,  to 
take  cognizance  of  the  manner  of  its  execution,  when  the  proper  man- 
ner of  executing  it  is  to  be  determined.^^ 

An  anterior  article,  617,  declares  that  the  execution  of  judgments 
belongs  to  the  courts  bv  which  the  causes  have  been  tried,  and  the 
jurisprudence  on  the  subject  is  that  it  belongs  to  the  court  which  has 
rendered  the  judgment  to  regulate  the  mode  of  its  execution,  and  that 
the  Supreme  Court  will  not  interfere  except  in  clear  cases  of  injustice 
or  oppression.  Compton  vs.  Aireal,  9  Ann.  496;  Donnell  vs.  Parrot t, 
13  Ann.  253j  7  N.  S.  658;  8  M.  63. 

It  appears  from  the  pleadings  here  that  the  existence  and  validity  of 
the  judgment  sought  to  be  enforced  are*denied.  This  is  an  issue  which 
the  district  court  was  incompetent  to  deteimine,  and  which  belongs 
exclusively  to  the  justice^s  court,  by  which  it  is  claimed  to  have  been 
rendered. 

It  is  clear  that  the  objection  to  the  jurisdiction  of  the  district  court 
ought  not  to  have  been  overruled,  and  that  the  district  court  cannot 
proceed  to  execute  the  judgment  rendered,  making  the  mandamus 
peremptory  on  the  police  jury. 

It  is  therefore  ordered  and  decreed  that  the  judgment  rendered  by 
the  district  court  be  declared  invalid  and  that  the  prohibition  asked  be 
made  peremptory. 


»  W8  No.  10,048. 

46  1590.  ' 
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47430 

30    gtjGl      An  indiotment  for  a  statutory  crime  need  not  follow  the  exact  worde  of  the  atatate  In  Mt- 
1U6    185  ^g  forth  the  offense,  it  is  safficient  if  the  words  employed  are  of  eqairalent  import 

,_zi^-== [      and.  clearly  conyey  the  trae  and  complete  meaning  of  the  ian£aage  used  in  the  statute. 

39      ?,n4)AJi  indiotment  under  sec.  903  for  the  embezzlement  of  moneys  of  the  *  Board  of  School 
'  — ^      Directors  of  the  parish  of  Red  Riyer,  which  said  money  had  been  then  and  there  en- 

trusted to  him  as  treasurer  of  the  public  school  .funds  of  said  parish,  etc.,"  snfflciently 
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embodies  all  the  elements  of  the  offense  denoaoced  in  the  statute,  vis :  Ist.  That  the 
money  was  public  money,  being  school  funds.  3d.  That  defendant  was  a  public  officer, 
being  treasurer  of  the  public  school  fund,  an  office  (treated  by  law .  3d.  That  the  en- 
trusting to  him,  "at  treasurer,  "  was  an  entrusting  for  "safe  keeping  or  disbursement," 
as  required  by  I  he  statute.  On  the  last  point,  the  law  creating  the  function  of  treasurer 
of  the  school  funds,  defines  his  duties  to  be  exclusively  those  of  "  safe  keeping  or  dis- 
bursement," and,  moreover,  the  term  treasurer,  as  denoting  a  public  or  privateSofflce, 
has  a  well-settled  signification  as  "  the  title  of  an  officer  to  whom  funds  are  committed 
to  be  kept  or  disbursed." 
Attention  of  prosecuting  officers  is  called  to  the  "  practical  hints  "  as  to  drawing  of  indict- 
ments, contained  in  Bishop  on  Statutory  Crimes,  §  386,  an  observance  of  which  would 
obviate  the  frequent  questions  as  to  the  validity  of  indictments. 

APPEAL  from  the  Tenth  District  Coart,  Pariah  of  Red  River. 
Hall,  J. 

M,  J.  Cunningham,  Attoruey  General,  and  J,  C.  Pugh,  Dietrict  At- 
torney, for  the  State,  Appellant : 

1.  Indictments  for  statutory  offenses  need  only  describe  the  offense  in  the  language  of  the 
statute,  or  words  of  similar  import.  State  vs.  Pratt.  10  Ann.  191 ;  State  vs.  Henry,  10 
Ann.  307;  SUte  vs.  Batman,  15  Ann.  156  ;  Arch.  Crim.,  P.  and  P.,  p.  14;  Bishop  on 
Grim.  Prac  ,  sec.  478;  SUte  vs.  WUlitms,  37  Ann.  776;  33  Ann.  313;  36  Ann.  923. 

3.  If  the  statement  of  the  real  facts  constitute  a  substantial  violation  of  the  statute,  the 
indictment  is  sufficient.    State  vs.  Hood,  6  Ann.  179. 

3.  It  is  a  rule  of  criminal  pleadings  well  settled,  that  presumption  of  law  need  not  be 
stated,  nor  conclusions  of  law  resulting  from  the  facts  of  a  case.  It  suffices  to  state 
the  facts,  and  leave  the  court  and  Jury  to  draw  the  inferences.  1  Chltty  231 ;  4  M anle 
105;  3  Wilson  147;  5  Leach  591 ;  see  also  dissenting  opinion  of  Judge  Preston  in  State 
vs.  SUles,  5  Ann.  339. 

4.  The  principal  o1\)ect  of  pleadings  in  criminal  cases  is  to  inform  the  defendant  of  the  na- 
ture, cause  and  character  of  the  charge  prefeired  against  him,  to  the  end  that  he  may 
shape  his  proof  accordingly. 

5.  The  policy  of  criminal  jurisprudence  is  to  give  a  liberal  construction  to  indictments  and 
statutes.  State  vs.  Stiles,  5  Ann.  389  ;  State  vs.  Humphries,  35  A  nn.  969 ;  38  Ann.  564  ; 
lb.  567. 

6.  In  criminal  matters  technicalities  are  not  to  be  disregarded ;  but  they  must  be  subjected 
to  reasonable  restraints,  and  cannot  be  allowed  to  reduce  the  law  to  a  mere  ''  rhapsody 
of  words." 

</.  (7.  Bgan,  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Fknner,  J.  The  State  is  appellant  from  a  judgment  of  the  district 
court  quashing  the  indictment  in  this  case. 

The  indictment  charges  that  the  defendant  *'  did  feloniously,  wrong- 
fully use  and  convert  to  his  own  use,  and  conceal  and  embezzle  eight 
hundred  dollars,  lawful  money  of  the  value  of  eight  hundred  dollars, 
of  the  property  of  the  Board  of  School  Directors  of  the  parish  of  Red 
River,  which  said  money  had  been  then  and  there  entrusted  to  said 
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W.  F.  Eames,  as  treasurer  of  the  public  school  funds  of  the  said  par- 
ish of  Red  River,"  etc. 

The  statute  under  which  the  prosecution  is  based  provides : 

"  Any  officer  of  this  State,  or  any  other  person  who  shall  convert  to 
his  own  use,  in  any  way  whatever,  or  shall  use  by  way  of  investment 
in  any  kind  of  property,  or  merchandise,  or  shall  loan,  with  or  with- 
out interest,  or  use  in  any  other  manner  than  as  directed  by  the  law, 
any  portion  of  public  money  which  he  is  authorized  to  collect,  or 
which  may  be  entrusted  to  his  safe  keeping  or  disbursement,  or  for 
any  other  purpose,  shall  be  guilty  of  an  embezzlement  of  the  same." 
R.  S.,  Sec.  903. 

Various  defects  are  charged  against  the  indictment,  which  may  be 
summarized  as  follows : 

Ist.  That  it  does  not  charge  that  the  funds  embezzled  were  public 
money. 

A  sufficient  answer  is,  that  the  *'  Board  of  School  Directors  "  in  each 
parish  is  constituted  by  law  a  public  corporation,  charged  with  the 
control,  administration  and  disbursement  of  the  school  funds ;  that 
such  funds  are  public  money,  and  that  the  allegation  that  tlie  funds 
embezzled  were  those  of  said  board  sufficiently  characterizes  them  as 
**  public  money." 

'  2d.  That  it  does  not  charge  that  £ame<$  was  "  treasurer  of  the 
school  fund,"  or  occupied  any  fiduciary  relation  to  the  Board  of  School 
DirectoTS. 

The  indictment  charges  that  the  funds  were  entrusted  to  him  "a* 
treasurer  of  the  public  school  funds  of  the  parish."  Tlie  law  estab- 
lishes the  office  of  *'  treasurer  of  the  public  school  funds,"  makes  him 
the  custodian  of  said  funds,  to  be  disbursed  exclusively  on  the  war- 
rants of  the  Board  of  Scliool  Directors,  and  requires  his  semi-annual 
accounting  to  said  board,  or  "  as  often  as  required."  Act  No.  23  of 
1877,  M  8,  11,  13^  act  No.  70  of  18S2,  ^  2,  No.  12. 

Thus,  it  conclusively  appears,  that  the  indictment  does  allege  that 
defendant  is  treasurer,  and  the  law  establishes  the  fiduciary  relation 
between  that  officer  and  the  board. 

8d.  The  remaining  ground  of  the  motion  to  quash  is  that  the  in- 
dictment does  not,  in  its  terms,  set  out  the  offense  denounced  by  the 
statute,  in  that  it  does  not  allege  that  the  money  converted  was  en- 
trusted to  defendant  for  '^  safe  keeping  or  disbursement"  or  any  other 
fiduciary  purpose. 
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It  is  undoabtedly  trae  that  the  statute  makes  the  purpose  of  the  trust 
an  essential  element  of  the  crime,  and  equally  true  that  the  indict- 
ment, in  order  to  be  valid,  must  set  forth  such  purpose. 

But  it  is  not  essential  that  the  offense  should  be  described  in  the 
language  of  the  statute.  It  iF.  sufficient  if  all  the  elements  of  the 
offense  are  set  forth  in  words  of  similar  import  to  those  employed  in 
the  statute — that  is,  in  such  words  as  clearly  convey  the  real  meaning 
of  the  language  used  in  the  statute.  State  vs.  Williams,  37  Ann.  776: 
State  vs.  Humphries,  35  Ann.  966  ;  State  vs.  Hood,  6  Ann.  179. 

The  question  is  simply  whether  the  allegation  that  the  funds  embez- 
zled had  been  entrusted  to  defendant  '*a«  treasurer  of  the  public 
school  funds,"  does  not  necessarily,  ex  m  termini^  clearly  and  unequiv- 
ocally import  an  entrusting  "  to  his  safe  keeping  and  disbursement,' 
as  set  forth  in  the  statute. 

The  office  of  treasurer  of  the  school  funds  is  one  created  by  a  public 
statute  which  defines  its  powers  and  duties,  and  these  last  are  solely  to 
receive  and  safely  keep  the  school  funds,  to  disburse  them  "only  on 
warrants  drawn  "  by  the  Board  of  School  Directors,  and  to  account  to 
that  body  for  his  "  receipts  and  disbursements  as  often  as  required  ^^ 
by  it.     Act  No.  23  of  1877,  $$  8  to  13. 

The  entrusting  of  school  funds  to  him  "  as  treasurer  of  the  school 
funds"  was  uecegsarily  an  entrusting  for  the  purpose  of  **  safe  keep- 
ing or  disbursement,"  because,  under  the  law,  they  could  have  been 
entrusted  to  him,  as  treasurer,  for  no  other  purpose. 

Indeed,  aside  from  the  clear,  express  definition  of  the  functions  of 
his  office  in  the  law  creating  it,  the  very  word  "  treasurer,"  as  denot- 
ing either  a  public  or  private  office,  has  a  fixed,  general  and  legal  sig- 
nification of  the  same  character. 

Thus  Worcester  defines  it  as  one  having  charge  of  the  money,  funds 
or  revenues  of  a  society,  corporation,  State  or  nation." 

And  Mr.  Abbott,  in  his  Law  Dictionary,  yet  more  pointedly  de- 
fines it  as  the  style  or  title  of  an  officer  to  whom  funds  are  committed 
to  be  kept  or  disbursed,''^  adding,  *'  the  function  is  much  the  same  in 
all  cases,  to  take  charge  of  the  funds  or  revenues  as  they  come  in,  to 
keep  them  safely ^  and  make  payments  from  them,  as  required  from 
time  to  time." 

It  is  not,  therefore,  a  mere  inference  from  the  words  used  in  the  in- 
dictment, but  an  integral  part  of  their  essential  meaning,  that  school 
funds  entrusted  to  defendant  "  as  treasurer,"  were  so  entrusted  for 
"  safe-keeping  or  disbursement,"  within  the  purview  of  the  statute. 
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Thus,  in  HumplirieA^  case,  an  indictment  under  sec.  790  R.  S.,  which 
provides : 

"If  any  person  lying  in  wait,  etc.,  sliall  shoot,  etc.,  any  person,  with 
a  dangeroQs  weapon,  witli  tlie  intent  to  commit  raarder,"  etc.,  was  held 
good,  thoagh  the  words  "  with  a  dangerous  weapon  "  were  omitted, 
the  conit  saying:  '^Shooting  a  person  wilfully,  while  lying  in  wait, 
with  intent  to  kill  liim,  cannot  be  done  without  a  dangerous  weapon.'' 
35  Ann.  966. 

This  precedent  more  than  covers  the  instant  case. 

The  public  service,  however,  would  be  ranch  benefited  if  prosecut- 
ing officers,  in  drawing  indictments  for  statutory  offenses,  would  per- 
form the  simple  and  easy  task  of  embodying  the  words  of  the  statute,  fol- 
lowing the  "practical  hints"  of  Mr.  Bishop  on  this  subject,  which  should 
be  the  vade  mecum  of  every  district  attorney,  amongst  which  are  men- 
^onedthe  following  sensible  injunctions :  "  Never  draw  an  indictment 
except  with  the  statute  spread  out  before  you.  Always  employ  the 
exact  statutory  word«,  and  do  not  expetiment  with  other  words  which 
yon  may  deem  to  be  sufficient  as  substitutes."  Bishop  on  Statutory 
Crimes,  sec.  386. 

But,  being  satisfied  in  this  case  that  words  used  in  the  indictment  in- 
clude the  full  meaning  of  those  of  the  statute,  and  advise  the  defend- 
ant perfectly  of  the  nature  and  cause  of  the  offense  with  which  he  is 
charged,  we  think  our  brother  of  the  district  court  erred  in  quashing  it- 
It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  annulled  and  set  aside,  and  that  the  case  be  remand- 
ed for  further  proceedings  according  to  law. 

Poch^  and  Todd,  J.  J.,  having  been  absent  at  argument,  take  no  part. 


i"39    WO' 

me  488,  j^^    10,020. 

The  State  ex  rel.  New  Orleans  and  Northeastern  Railroad 
Company  vs.  C.  F.  Huft,  Justice  of  the  Peace  for  the  Ninth 
Ward,  Parish  of  St.  Tammany. 

The  proTisloD  of  Art.  16\  No.  9C.  P.,  making  oorporatioas  committiDg  trespaM  or  doing 
damage  "  liable  to  be  sued  in  the  parish  where  such  damage  is  done  or  trespasaoom 
mitted."  does  oot  confer  jorisdiction  of  snch  action  npon  Jastioes  of  the  peace  away 
ft-om  the  corporate  domicile.  The  Art.  165  is  found  under  a  particular  titie  of  the  C.  P. 
the  first  article  of  which  restricts  the  application  of  the  provisions  under  said  title  to 
district  courts,  and  declares  that  "special  rules  are  hereafter  established  for  Jaatloos  of 
the  peace."  Such  special  rules  are  found  in  the  following  Title IV  of  aaid  code,  articles 
1069  and  1070,  of  which  expressly  forbid  them  from  exercising  Jurisdiction  over  defend^ 
ants  domiciled  in  the  State  outside  of  their  territorial  limits. 
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state  ex  rel.  Bailroad  Company  vs.  Jnatice  of  tlie  Peace. 


The  caee  Is  not  affected  by  the  fact  that  the  provision  of  Ait.  165,  No.  9,  is  also  embodied 
in  section  735  R.  S.  The  same  Legislatore  adopted  both  the  Revised  Statutes  and  the 
Code  of  Practioe^  and  in  cases  of  conflict,  gxve  precedence  to  the  latter.  By  embodying 
the  provision  as  an  amendment  to  Art.  165  and  by  leaving  Arts.  1069  and  1070  onchanged- 
the  legislative  intent  was  folly  Indicated  to  maintain  the  latter  in  foil  force.  Moreover, 
said  articles  are  in  direct  conflict  with  Sec.  725  R.  S.,  and  under  Art.  3990  R.  S.  the  code 
mast  be  '-  held  and  taken  as  the  law  goyemlng," 

A    PPLICATION  for  Prohibition. 
BohertMotty  for  the  Relator. 


The  opinion  of  the  Court  was  delivered  by 

Femner,  J.  Relator,  a  corporation  domiciled  in  the  parish  of  Or- 
leans, having  been  sued  before  the  respondent,  a  justice  of  the  peace 
of  St.  Tammany  parish,  excepted  to  the  latter's  jnrisdiction  on  the 
ground  of  its  domicile. 

The  exceptions  liaving  been  overrnled,  relator  seeks  relief  in  the 
present  application  for  prohibition. 

The  claim  of  respondent  to  jurisdiction  rests  upon  Art.  165,  No.  9, 
of  the  Code  of  Practice,  which  provides  that  *'  in  all  cases  where  any 
corporation  shall  commit  trespass  or  do  anything  for  which  an  action 
for  damage  lies,  it  shall  be  liable  to  be  sued  in  the  parish  where  soch 
damage  is  done  or  trespass  committed." 

But  this  article  is  found  under  Title  1  of  Pait  II  of  the  Code,  the 
first  article  of  which  declares:  *'The  rules  of  proceedings  contained 
in  the  present  title  relate  only  to  the  district  and  parish  courts  of  the 
State.  *  *  Special  rules  are  hereafter  established  for  conrts  of  pro- 
bate and  justices  of  the  peace." 

The  special  rules  referred  to  respecting  justices  of  the  peace  are 
found  in  the  following.  Title  IV,  '*of  proceedings  before  justice  of  the 
peace,"  and  articles  1069  and  1070  there  found,  clearly  preclude  the 
jurisdiction  here  claimed  over  a  defendant  domiciled  in  the  State  and 
outside  of  the  ward  and  parish  of  the  respondent  justice  by  the  fol- 
lowing emphatic  provisions  :  '^  In  civil  cases  within  their  competence 
justices  of  the  peace  can  only  cite  before  them  such  persons  as  ate 
domiciliated  or  residing  within  the  limits  of  their  jurisdiction,  or 
strangers  who  may  chance  to  be  there.  In  this  case  the  term  strangers 
applies  to  such  as  have  no  domiciled  or  fixed  place  of  residence  in  the 
State.  •  •  *  Justices  of  the  peace  shall  not  hold,  exercise  or  en- 
tertain juiisdiction  in  any  civil  matter  where  the  defendant  does  not 
reside  within  the  limits  of  his  ward." 

It  is  true  that  the  provision  of  No.  9  of  Art.  165  C.  P.  is  also  embodied 
in  Sec.  725  of  the  Revised  Statutes,  but  the  act  No.  341  of  1855,  from 
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which  it  was  taken,  expressly  reserved  the  above  articles  of  thu  Code 
of  practice  from  repeal,  aud  the  same  Legislature  which  adopted  the 
Revised  Statutes  also  adopted  the  existing  Code  of  Practice,  and  in 
cases  of  conflict  gave  the  latter  precedence  over  the  former.  We  con- 
sider that  by  embodying  the  provision  as  an  amendment  or  addition 
to  Art.  165,  and  by  leaving  articles  1069  and  1070  unchanged,  the  legis- 
lative intent  was  clearly  indicated  to  maintain  the  latter  in  their 
original  force.  Moreover,  the  said  articles  are  in  irreconcilable  con- 
flict with  Sec.  725  R.  S.,  if  interpreted  to  apply  to  justices  of  the  peace, 
and  under  Sec.  3990  R.  S.,  the  code  must  be  '^held  and  taken  as  the 
law  governing," 

The  jurisdiction  asserted  by  the  respondent  justice  is  denied  to  him 
by  the  law. 

It  is,  therefore,  ordered  that  the  provisional  writ  of  prohibition 
herein  issued  be  now  made  peremptory. 


No.  10,026. 
The  State  ex  kel.  N.  E.  May  vs.  R.  C.  Davey,  Recorder. 

If  no  complaint  is  made  of  the  legality  of  »  city  ordin«uice  aliened  to  have  been  violated , 
nor  of  the  regularity  of  a  judgment  pronounced  thereunder,  and  there  ia  nothing  on  the 
face  of  the  papeis  showing  that  the  charge  preferred  is  riot  an  offense  against  said  ordi- 
nance, an  application  for  a  writ  of  certiorari  will  be  refused. 

A    PPLICATION  for  CertioraH, 


Walter  I),  Deneyre,  Farrar  &  Kruttschnitt  and  Henry  DuUlho,  for 
the  Relator. 

Tliomas  J,  Semmes  and  Hornor  <&  Lee,  for  the  Respondent. 

The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  The  relator  was  arrested  on  the  cliarge  of  having 
violated  ordinance  92,  Council  Series,  of  the  city  of  New  Orleans,  and 
brought  before  the  respondent's  court  for  trial  \  and^  upon  hearing, 
was  condemned,  and  sentenced  to  pay  a  fine  of  $25,  or,  in  default 
thereof,  to  thirty  days^  imprisonment  in  the  parish  prison. 

His  complaint  of  the  proceedings  in  the  respondent's  court  is  that 
the  charge  presented  did  not  constitute  an  offense  that  is  punishable 
by  said  ordinance  \  and  that  his  sentence  is,  therefore,  illegal. 

He  represents  that  the  sentence  complained  of  is  an  unappealable 
judgment,  from  which  he  has  in  Fain  sought  relief  by  petition  to  the 
Civil  and  Criminal  District  Courts  of  the  parish  of  Orleans,  for  writs 
of  habeas  corpus,  and  that  certioi'ari  is  his  sole  remaining  remedy. 
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The  ordinarce  alleged  to  liave  been   violated  reads  as  follows,  viz  : 

**  That  it.  shall  be  uolawfal  for  any  person  or  persons  to  sell,  barter, 
exchange  or  otherwise  dispose  of  any  lottery  tickets,  or  token,  policy, 
combination,  device  or  certificate,  or  fi actional  part  thereof,  in  any 
lottery  drawn,  or  to  be  drawn,  in  or  out  of  the  city  of  New  Orleans, 
unless  the  same  be  duly  authorized  by  the  laws  of  the  State  of  Louis* 
ana." 

The  affidavit  simply  charges  "  that  on  the  29th  of  June,  1887,  at  No. 
26  Commercial  Alley,  in  this  district  and  city,  one  N.  E.  May  did  then 
and  there  violate  ordinance  92,  C.  S." 

The  following  ticket  is  annexed  to  the  affidavits  filed  in  this  court, 
as  a  part  of  the  respondent's  return  : 


TJie  purchaser  of  the  mthin  described 

LOUISIANA  STATE  LOTTERY  TICKET, 

in  accepting  this  receipt  agree  to  appoint  the  undersigned  as  trustee,  of 
the  original  $1  ti4iket  of  the  monthly  La.  State  Lottery.' 

Pool  No Neic  Orleans,  June  25,  1887. 

Received  of. the  sum  of 

H  AkiSfr       /or  One-Twentieth  interest  in  a  JB  tft  JB  tf^iTi. 

ILV%»%  tenth  Lottery  nclcet  numbered    ^V4j[^W 

To  be  drawn  on  Tuesday,  July  12, 1887. 

[signed)  N.  E.  May,  Trustee. 


*^  Cr*  ft   ST'tS   8B   rf-fl   to   ^  ^ 

•-*  N-  h-  Q  en  to  h-  o^o  2  ^  *S  s^^  Z.  9  S 


r    s    «"isl||3|si.'si 


But  there  is  nothing  discoverable  on  the  face  of  the  record  to  con- 
nect it  with  the  charge  made  against  the  relator^  or  to  constitute  it  an 
63 
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state  ex.  rel.  Noliin  et  al.  vs.  Judge  et  als. 

essential  and  integral  part  thereof  j  and  the  respondent  denies  in  his 
answer  that  the  relator  was  charged  with  the  sale  of  any  ticket  the 
sole  of  which  was  not  authorized  by  the  law  of  the  State. 

As  there  is  no  complaint  made  of  the  legaMty  of  the  ordinance,  noue 
of  the  regularity  of  the  judgment  pronounced  thereunder,  and  there  is 
nothing  to  show  that  tlie  sale  of  the  ticket  annexed  was  the  violation 
of  the  ordinance  complained  of,  there  is  nothing  on  the  face  of  the 
record  to  bring  this  application  within  the  scope  of  the  supervisory 
power  of  this  court. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  relator's 
prayer  for  the  issuance  of  a  writ  of  certiorari  be  refused  at  his  cost. 

Bermudez,  C.  J.  and  Poch^,  J.  concur  in  the  decrtc. 


«9t,  No.  lO.a^O. 

The  State  ex   rel.  J.  T.  Nolan  et  al.  vs.  The  Judge  or  thb 
Twenty-Second  Judicial  District  et  ai^. 

A  Judge  who  baa  beeo  reenired  has  bo  liftht  to  take  any  jadiolal  aciion  in  the  caae  in  wliich 
the  recusation  has  been  made 

It  doea  not  appertain  to  him  to  aay  that  the  recuaation  is  not  well  tounded. 

He  must,  immediately,  vhere  he  does  not  aekiiowledge.  propria  motu,  that  tbo  recasatioa 
rests  on  good  reason,  call  in  another  judge,  or  lawyer,  as  the  case  may  be,  to  determine 
the  question  on  that  issue. 

It  is  not  until  t^fter  the  question  has  been  decided  adversely  to  the  party  raising  it,  tbst  ihs 
judge  can  resume  and  exercise  jurisdiction  over  the  oontrorersy. 

It  ought  to  be  well  known  that,  under  article  90  of  the  Constitution,  this  court  bas  a  gen- 
eral supervision  and  control  over  inferior  courts,  regardUu  of  amount^  in  o^  cases,  other- 
wise proper. 

A    PPLICATION  for  Proliibition. 


G,  A.  Ooudran  dk  B.  N,  Sims,  for  the  Relators. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  an  application  for  a  prohibition,  to  pre- 
vent the  district  judge  from  passing  upon  a  suit  in  which  he  was  re- 
cused, and  for  a  mandamus  to  compel  him  to  call  on  a  judge  to  deter- 
mine the  question  of  recusation. 

It  appears  that  the  relators  brouglit  suit  before  the  Twenty-second 
Judicial  District  Court,  setting  up  certain  rights  to  the  ownership  and 
administration  of  a  local  newspaper,  claiming  a  sequestration  of  its 
apparatus,  and  praying  that  certain  parties  be  enjoined  from  using  tlie 
same. 
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state  ex  rel.  KoUn  et  lU.  rs.  Jadge  et  ala. 


In  their  petition  the  plaintiffs  recused  the  jadge  of  that  court  on  the 
ground  of  relationship. 

The  clerk  issued  the  sequestration  and  the  iujanction,  which  were 
executed. 

The  district  judge  afterwards,  on  an  application  to  bond,  dissolved 
the  writs. 

The  plaintiff,  now  the  relators,  complain  that  the  district  judge  had 
no  authority  to  take  aoy  action ;  that  he  ought  to  have  called  in  a 
judge  to  pass  upon  the  recusation,  and  that,  having  failed  to  do  so,  a 
mandamtia  should  issue  to  compel  compliance  with  that  duty. 

The  district  judge  returns,  that  this  court  has  no  jurisdiction  over 
this  cause,  the  mutter  in  dispute  in  tlie  suit  before  him  not  exceeding 
$2000;  that  the  clerk  had  no  right  to  issue  the  writs  ;  that  the  recusa- 
tion itf  unjustifiable;  that  he  had  the  right  to  dissolve  the  writs  on 
bond,  etc. 

It  is,  indeed,  surprising  and  incredible  tliat,  at  this  late  day,  article 
90  of  the  constitution,  which  vests  this  conit  with  general  supervision 
and  control  over  all  inferior  courts,  to  be  exercised  by  the  usual  rem- 
edial Wilts,  and  that  the  jurisprudence  expounding  it,  which  has  set- 
tled that  this  power  may  be  exercised  in  all  cases,  regardless  of  amount 
or  matter  in  dispute — remain  ignored  by  any  member  of  the  judiciary 
or  bar. 

The  objection  that  the  matter  involved  does  not  exceed  $2000  must 
be  at  once  dismissed,  with  the  hope  that  it  will  not  be  repeated  as 
long  as  the  article  shall  not  have  been  revoked. 

It  may  well  be  that  the  order  of  the  clerk  is  illegal,  that  the  recusa- 
tion is  groundless,  but  it  is  unquestionable  that  it  did  not  lie  in  the 
mouth  of  the  respondent  so  to  say,  under  the  circumstances. 

It  was  the  undeniable  duty  of  the  judge  to  have  stood  aside  and  at 
once  called  upon  a  judge  a4  hoc  to  pjiss  upon  the  validity  of  the  recu- 
sation, and  it  was  not  until  after  the  recusation  had  been  declared 
without  foundation  that  he  could  take  any  action  in  the  case. 

The  adjudications  of  this  court  are  quite  numerous,  and  rest  on  solid 
and  conservative  considerations.  State  ex  rel.  Tyrrell  vs.  Judge,  33 
Ann.  1293;  Wardens  vs.  Perche,  36  Ann.  160;  State  ex  rel.  Segura 
vs.  Judge,  37  Ann.  253;  State  ex  rel.  Trimble  vs.  Judge,  36  Ann.  247  ; 
Amaker  vs.  Vernado,  19  Ann.  381 ;  Hunter  vs.  Blackmar,  Manning's 
U.  C.  427. 

As  the  district  jndge  had  no  authority  to  act  in  the  case  as  he  did, 
it  follows  that  the  order  which  he  made  to  dissolve  the  writs  on  bond 
was  unwarrauted,  and  so  is  ^n  absolute  nullity, 
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Tissotet  a1.  vs.  Telegraph  Company. 

The  vigil ts  of  the  defendants  to  ask  tlie  dissolution  on  bond,  or  other- 
wise, must,  however,  remain  unaffected,  provided  it  be  asserted  afltr 
the  recusation  shall  have  been  finally  passed  upon. 

The  case  presented  is  a  clear  one  for  the  relief  asked. 

It  is,  therefore,  ordered  and  decreed,  that  the  respondent  judge  do 
at  once  withdraw  from  the  case,  and  call  upon  a  lawyer,  having  th« 
qualifications  of  a  judge,  to  hear  and  determine  the  question  of  recu- 
sation, and  that  said  respondent  judge  be  prohibited  from  exeicisiog 
any  jurisdiction  over  the  cause,  until  after  said  recusation  shall  have 
been  finally  determined  adversely  to  the  plaintiffs  in  the  case. 

It  is  further  decreed  that  the  dissolving  order,  made  by  the  respond- 
ent judge,  be  declared  null  and  set  aside,  reserving  to  the  defendauts 
in  the  case  to  urge  a  demand  for  a  dissolution,  in  due  course,  and  be- 
fore a  proper  authority,  and  that  relators  recover  their  costs." 


No.  9947. 

gg  ^\  Widow  J.  L.  Tissot  et  al.  vs.  Great  Southern  Telegraph  and 
-^  *^l  Telephone  Company. 

fl24  Tm  There  is  no  aathority  in  any  one  to  treat  as  a  nuisance  that  which  is  not  so,  and  vboev«r 
assames  to  abat-e,  as  a  naisance,  that  which  \»  not  so,  acts  at  his  risks  and  periliiu 

A  company  which  nndertakes,  under  a  contract  with  a  municipal  coi^ioration,  to  do  a  work 
of  pnblio  improvement,  such  as  la^iog  a  fire  alarm  telegraph,  has  no  right  to  invsdsthe 
premises  of  an  abutting  proprietor  and  cut  off  limbs  of  trees  overhanging  the  sidevslk. 
and  which  do  not  obstruct  the  use  f  the  sidewalk,  or  when  the  posts  and  wires  could 
have  been,  wiih  less  or  no  iuconveoience,  located  elsewhere. 

Bven  then,  it  has  not  the  right  to  cut  off  branches  so  as  to  leave  in  the  foliage  an  open  space 
raneing  in  circumference  from  Se5  to  40  feet,  for  tlie  purpose  of  passing  an  almost  imper- 
oepiiblewire. 

The  city  with  whom  the  contract  was  made  did  not  grant  to  the  company  the  right  of  ooot- 
mitting  the  acts  complained.  While  the  rights  ot  corporations  will  be  recognised.  tJie 
obligations  under  which  they  are  to  respect  those  of  others  must  be  enforced. 

The  damage  done  can  not  be  said  to  be  irreparable.  Time  will  surely  restore  the  origiBsl 
condition  of  things. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleana. 
Monroe^  J. 


Henry  P.  Dart,  for  Plaiutiflfs  and  Appellees : 

Defendant's  employes  entered  plaintiffs'  piemises  (in  their  absence  and  without  their 
knowledge  or  consent),  by  climbing  the  boundary  fence,  and  destroyed  the  outer  limbc 
of  two  ornamental  magnolia  trees.  This  is  a  trespass,  and  plaintiffs  have  their  sctioo 
for  it,  though  no  other  damage  be  proved.  Sutherland  Damages.  3,  pp.  364.  383.  fi(9. 
469 ,  Gooley  on  Toi-ts,  pp.  63-4. 

The  wanton  destruction  of  shade  trees  may  be  an  irreparable  injury.  Delacanx  vs. 
Yillere.  XI  Ann.  39;  Sutherland  Damages,  p  374.    See  also  Wire's^  case,  20  Ann.  500. 
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In  asAessiDg  damaii^es,  In  nach  ca«es,  the  injury  to  the  feeling :  the  condact  of  the 
treapaaflers;  its  wantonness,  etc.,  are  to  be  regarded.  Byrne  vs.  Gardner,  33  Ann.  9 ; 
Cool«'y :  Sutherland ;  above  cited.    Wanton  trespass  implies  malice,    lb. 

3.  Negligence  of  the  employes  of  a  corporation  acting  within  the  scope  of  their  employ- 
ment, and  in  the  discharge  of  their  ordinary  duties,  which  amounts  to  tiespass,  will  be 
imputed  as  trespass  to  the  corporatiov.  State  ex  rel.  vs.  Judge,  33  Ann.  956;  Salt  Lake 
City  vs.  Hollister,  118  XT.  S.  256  ;  hLso,  21  How.  202.  *'  It  is  too  late  to  discuss  the  ques- 
tion, ouce  much  debated,  whether  a  corporation  can  commit  a  trespass.'*  Beed  vs. 
Bank,  13  Mass.  443 ;  also,  2  Woods,  494. 

4.  The  rule  is,  "  that  the  employer  or  principal  shall  be  responsible  in  all  cases  where  the 
injury  to  the  third  person  mighi.  have  resulted  from  the  negligence  or  unskilfnlness  of  the 
servant  whilst  in  the  immediate  pursuit  of  his  master's  business;  although  in  fact  it 
did  not,  but  was  occasioned  by  the  wilfulness  or  maliciousness  of  the  servant  whilst  so 
employed."  American  Law  Register,  Oct.  1887,  p.  609,  et  seq.,  and  authorities  there 
cited ;  Heath  vs.  Wilson,  9  C.  and  P.  607. 

Bayne,  Den^gre  dk  Bayne,  for  Defend aot  and  Appellant : 

The  city  of  Now  Orleans  employed  defendant  to  construct  a  fire  alarm  telegraph  through  its 
streets,  over  a  designated  route,  under  the  supervision  of  its  commissioner  of  police 
and  public  buildings,  and  in  executing  this  contract,  the  limbs  of  two  trees  which  pro. 
jected  over  and  into  the  street  were  cut  and  the  foliage  tiimmed  for  the  passage  of  the 
wires,  and  for  this  plaintiffs  claim  damages.  The  sti*eets  aie  tor  public  use,  and  under 
the  administration  of  the  city  government.  C.  C.  454-458  ;  14  Ann.  842  827 ;  IS  Ann. 
747.    City  Charter,  Acte  of  1882,  Nov.  20,  Sec.  7  and  8,  p.  20  ond21. 

Branches  of  trees  extending  into  the  street  may  be  cut  or  trimmed,  when  they  prevent  or 
impair  a  public  use,  and  the  fire  alarm  telegraph  is  constructed  by  the  city  for  public 
use.  C.  C.  691 ;  Herbert  vs.  Benson,  2  Ann.  Kep.  271 ;  12  Ann.  Rep.  343-746;  Young  vs. 
Inhabitants  of  Yarmouth,  9  Gray  386 ;  Dillon  on  Municipal  Corporations,  Sec.  688 ;  Irwin 
Telephone  Company,  37  Ann.  Rep.  67;  Hill  vs.  Illinois  Central  R.  R.  Co.,  38  Ann-  Rep. 
600 ;  Wood  on  Nuisances,  Sees.  11 1-256. 

The  line  of  the  telegraph  was  constructed  under  the  authority  of  the  city  in  the  exorcise  of 
power  specially  given  by  its  charter  and  its  police  power,  and  in  the  construction  no 
more  of  the  limbs  were  cut  or  trimmed  than  was  necessary,  and  the  presumption  of 
the  law  is  that  it  was  properly  done.  28  Ann.  Rep.  131 ;  9  Gray  386  ;  Franz  et  als.  vs. 
S.  C.  &  P.  R.  R.  Co.,  and  city  of  Sioux  City,  7  Northwestern  Rep.  472. 

Neither  malice  nor  negligence  is  in  any  manner  imputable  to  any  of  the  general  officers  of 
the  corporation .  There  is  no  basis  for  the  claim  made  for  punitory  damages,  and  there 
is  tio  proof  of  any  actual  damage. 

The  general  rule,  under  the  law  of  Louisiana,  is  that  only  actual  and  compensatory  dam- 
ages are  recoverable  for  an  alleged  illegal  act,  and  any  exception  to  this  rule  involves 
malice.  C.  C.  2320;  Richoux  vs.  Mayer  Bro.,  Manning's  Unreported  Cases,  p.  50;  Bon- 
lard  vs.  Calhoun,  13  Ann.  447;  Keene  vs.  Lizardi,  8  La.  Rep.  83;  Woodenware  Co.  vs. 
United  States,  106  U.  S.  435;  The  State  vs.  Chapman,  ;{d  Ann.  346. 

If  there  is  any  malice  shown  or  outrage  committed  by  the  employee  in  which  the  employer 
did  not  participate,  and  which  he  did  not  authorise,  the  employer  is  not  I'esponsible 
therefor,  and  this  is  especially  true  as  to  a  corporation.  11  Ann.  Rep.  994;  13  Ann. 
Rep.  447;  6  Ann.  Rep.  495;  29  Ann.  Rep.  799;  38  Ann.  Rep.  606,  348;  34  California,  594  ; 
19  Michigan,  3  ;  47  New  York,  122 ;  4  Indiana,  260 ;  52  Illinois,  256  ;  106  U.  S.  435;  Green- 
leaf  Ev.,  sec.  253,  vol.  2 ;  4  Exchequer  Rep.  580-586 ;  McManus  v».  Criokett,  1  East.  106 ; 
Wright  vs.  Wilcox,  19  Wendell,  345.    The  two  last  are  leafling  cases  on  this  subject. 

The  public  are  entitled  to  the  use  of  the  whole  tr.iveled  street  as  a  public  highway,  and  the 
location  of  the  poles  for  the  flre  alarm  eight  or  nine  feet  from  the  bank  of  the  bayou, 
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out  i'to  the  pablicroad,  would  obBti  act  and  eudanj^er  (he  lives  of  persona  dririogor 
riding  upon  it.  The  location  was  made  under  the  direction  of  the  city  officers  in  nccdid- 
nnce  with  the  city  ordinance,  and  there  is  no  legHl  claim  for  damages.  Wood  on  Noi- 
sances,  sec.  956 ;  Dickey  vs.  Maine  Tel.  Cu  ,  46  Maine  Rep.  483 ;  37  Wisconsin,  84 }  61 
New  York,  448. 
There  is  no  proof  of  any  actual  damage,  and  neither  the  law  nor  the  facts  proved  in  this 
case  authorise  any  judgment  for  vindictive  or  punitory  damages. 


The  opinion  of  the  Court  was  delivered  by 

Bbrmudez,  C.  J.  This  is  an  action  to  recover  $2500  damages  for 
trespass  on  plaintiffs'  premises,  injary  done  to  valuable  trees  thereon, 
etc.,  by  employees  of  the  defendant  company,  whose  action  is  char- 
acterized as  wanton,  malicious  and  violative  of  the  rights  of  peti- 
tioners. 

After  issue  joined  by  a  general  denial,  the  case  was  tried  and  a  jadg- 
ment  I'endered  for  $750  damages,  from  which  the  defendant  company 
appeals. 

The  facts  do  not  appear  to  be  disputed  :  wirh  the  district  judge,  we 
find  them  to  be  the  following  : 

The  plaintiffs  are  the  owners  of  the  property,  which  cost  $12,000 
years  ago,  and  has  been  continually  since  improved. 

At  n  distance  of  between  one  and  two  feet  within  the  front  line  rail' 
ing,  there  were  four  fuli-grown  magnolia  trees,  plan  ted  moi'e  than 
twenty  years  ago,  whicli  had  been  carefally  nurtured  and  trimmed,  aDd 
which  presented  an  imposing  appearance.  They  were  planted  two  on 
each  side  of  the  entrance  gate,  at  a  distance  of  between  twelve  and 
fifteen  feet  apart. 

During  the  summer  of  1886,  employees  of  the  defendant  company 
entered  the  premises  and  climbing  the  trees  to  some  twenty-five  feet 
from  the  ground,  actually  did  cut  off  from  two  qf  them  a  number  of 
limbs  projecting  on  the  street,  so  as  to  leave  an  open  space  in  the 
foliage  varying  from  25  to  40  feet  in  circumference. 

In  jnstification  the  company  urges  that  permission  for  the  cutting  of 
the  limbs  had  been  previously  obtained  ;  that  the  branches  projected 
over  and  into  the  street  and  were  an  obstruction  operating  as  a 
nuisance,  which  the  city  of  New  Orleans  had  the  right  to  remove;  that 
the  cutting  complained  of  was  done  in  execution  of  a  contract  between 
the  company  and  the  corporation  for  the  latter's  benefit,  or  public  im- 
provement, namely :  the  construction  of  a  fire  alarm  telegraph  through 
its  streets,  over  a  designated  route,  under  the  supervision  of  the  com- 
missioner of  police  and  public  buildings;  that  the  trees  in  question 
were  on  that  route  and  the  limbs  cut  off  were  an  impediment  to  the 
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exccutioD  of  the  cod  tract;  that  do  more  limbs  were  cut  than  was 
necessary,  and  the  legal  presumption  is  that  it  was  done  properly. 

The  company  repels  the  charges  of  malice  and  negligence,  holding 
that,  in  the  absence  of  such,  only  actual  and  compensatory  damages 
can  bechiimed;  that  there  is  no  proof  of  real  damage,  and  that  puni- 
tory damages  canoot  be  allowed. 

HeDce,  error  is  charged  in  the  judgment  below ,  and  its  reversal  is 
asked. 


The  evidence  shows  that  when  the  acts  complained  of  were  consum- 
mated, the  plaintiffs  were  away  from  the  State,  and  that  there  lived  on 
the  premises  a  female  servant  who  had  a  daughter  some  twelve  years 
old.  A  gardener  occasionally  would  come  merely  to  keep  the  garden 
in  good  condition. 

Tiiere  is  nothing  to  show  that  any  authority  was  obtained  from  either 
of  the  occupants;  but  eveo  if  there  was  proof  to  that  effect,  it  could  not 
be  considered,  for  the  plain  reasoD  that  the  keepers  of  the  property  had 
been  placed  npon  it  for  its  protection  and  not  for  its  destruction,  to 
any  extent,  and  that  any  permission  from  them  to  the  contrary  was 
bonnd  to  be  violative  of  their  trust,  and  so  of  no  value  and  protec- 
tion. 

Granting  the  contract  for  the  bnilding  of  the  fire  alarm  telegraph, 
with  the  city,  it  by  no  means  follows  that  under  that  contract,  which 
is  absolutely  reticent  on  the  subject,  the  defendant  company  acquired 
from  the  city  the  right  to  do  that  whicli  is  charged  against  it. 

There  is  no  doubt  that  the  streets  and  sidewalks  of  a  city  are  not 
subjectf  to  any  proprietary  right  or  interest  on  the  part  of  abutting  pro- 
prietors.   37  Ann.  67;  38  Ann.  606. 

They  are  things  which  belong  in  common  to  the  inhabitants  of  cities 
and  to  the  use  of  wHich  all  the  inhabit-ants  of  the  place,  and  even 
strangers,  are  in  common  entitled.    R.  C.C.  455,  458;  32  Ann.  915. 

Neither  can  the  right  of  the  city  to  regulate  the  use  of  streets  and 
sidewalks  be  disputed,  for  it  has  that  privilege  not  only  as  an  inherent 
power  to  its  corporate  existence,  but  also  because  its  charter  specially 
vests  it  with  the  prerogative.  32  Ann.  915,  charter  1882,  sees.  7  and 
8,  p.  20  and  21. 

It  is  wel  1  settled  that;  whether  the  municipal  corporation  holds  the 
fee  of  the  street  or  not,  the  true  doctrine  is  that  it  can  do  ail  acts 
appropriate  or  incidental  to  a  beneficial  i  se  by  the  public,  only  where 
it  acts  in  a  proper  and  careful  manner,  for  it  is  then  only  that  the  ad- 
joining proprietor  cannot  complain. 
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It  IS  perfectly  true  that  a  municipal  corporation  ma^',  wlieii  author- 
ized, expropriate  for  tlie  pnrposo  of  opening  streets  and  making  side- 
walks, and  that  it  may  cat  down  trees,  dig  up  tlie  earth,  and  may  make 
culverts,  drains  and  sewers  upon  or  under  the  surface,  grade  and  level ; 
in  fine,  do  any  proper  act  which  may  improve  the  use  of  the  thorough- 
fare and  enhance  public  convenience ;  but  that  cutting  of  trees,  dig- 
ging up  of  earth  and  the  other  acts  must  be  confined  within  the  limits 
of  the  street  which  extends  over  the  space  between  the  front  lines  of 
property-holders,  on  both  sides,  sidewalks  included.  ItfollowR,  there- 
fore, tlie  city  could  not  enter  the  premises  of  the  abutting  proprietors, 
cut  down  their  trees  or  dig  up  the  earth  on  tlieir  premises.  Dillon  on 
Municipal  Corp.,  3d  £d.  $  688  (544),  p,  684. 

It  is  true  that  under  its  charter,  already  cited,  the  city  is  expressly 
vested  with  the  power  ^' to  suppress  all  nuisances }^^  but  this  must  be 
construed  so  as  to  apply  to  cases  of  nuisances  clearly  so,  to  the  detri- 
ment of  public  health  and  public  convenience;  for  otherwise  the 
removal  or  abatement  would  be  unlawful. 

Woods,  in  his  treatise  on  tlie  subject  of  nuisances,  substantially  uses 
the  following  language :     (Sec.  740.) 

Where  the  Legislature  confers  upon  the  city  the  power  to  remove 
nuisances,  this  power  confers  authority,  provided  the  thing  be  a 
nuisance  and  produces  such  an  injury  that  an  individual  injured  there- 
by might  remove,  but  not  otherwise,  and  if  the  authorities  abate  a 
nuisance,  they  are  subject  to  the  same  perils  and  liabilities  as  an  indi- 
vidual, if  the  nuisance  is  not  in  fact  a  nuisance.  *  *  *  It 
would  indeed  be  a  dangerous  power  to  repose  in  municipal  corpora- 
tions to  permit  them  to  declare,  by  ordinance  or  otherwise,  anything  a 
nuisance  which  the  caprice  or  interests  of  those  having  control  of  its 
government  might  see  fit  to  outlaw,  without  being  responsible  for  all 
the  consequences;  and  even  if  such  power  is  expressly  given,  it  is 
utterly  inoperative  and  void,  unless  the  thing  is  in  fact  a  nuisance,  or 
was  created  or  erected  after  the  passage  of  the  ordinance,  and  in  defi- 
ance of  it. 

The  fact  that  a  particular  use  of  property  is  declared  a  nuisance  by 
an  ordinance  of  the  city  docs  not  make  that  uhc  a  nuisance,  unless  it  is 
in  fact  so  and  comes  within  the  idea  of  a  nuisance.  Hence  authority 
conferred  by  an  ordinance  of  the  city  is  no  protection  against  liability, 
unless  its  unlawful  character  is  clearly  established.  Therefore  (except 
in  cases  of  great  public  emergency,  when  the  emergency  may  be  safely 
regarded  as  so  strong  as  to  justify  extraordinary  measures  upon  the 
ground  of  paramount  necessity,   or  when  the  use  of  property  com- 
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plained  of  i»  so  clearly  n  nuisance  as  to  leave  no  room  for  doubt  on  the 
subject.)  it  is  the  better  course  to  secure  an  adjudication  from  the  courts 
before  proceeding?  to  abate  it. 

The  author  next  proceeds,  enumerating  the  recognized  cases  in  which 
municipal  corporations  may  abate  nuisances. 

In  the  present  instance  there  is  nothing  to  show  that  the  overhang- 
ing of  limbs  of  trees,  on  the  sidewalks  from  within  the  property,  has 
ever  been  declared  by  law  or  ordinance,  or  even  considered  as  a 
nuisance. 

In  a  case  in  which  it  was  claimed  that  a  verandah  extending  over  a 
sidewalk  was  a  nuisance,  as  being  an  obstruction  of  light  and  view, 
which  ought  to  be  abated,  a  previous  court  said  that,  as  to  verandahs 
of  the  kind  erected  by  the  defendant,  which  the  evidence  shows  to  have 
become  so  common  of  late  years,  they  are  obviously,  so  far  as  the 
public  is  concerned,  a  great  improvement  as  compared  with  the  hang- 
ing galleries  and  wooden  sheds  which  extend  only  to  the  half  or  the 
third  of  the  width  of  a  sidewalk  and  from  which  the  drip  in  rainy 
weather  is  so  great  an  annoyance  to  foot  passengers.  These  modern 
verandahs,  on  the  contrary,  afford  a  perfect  shelter  from  the  sun  and 
weather  to  passers  by  the  front  of  the  houses  to  which  they  are  at- 
tached. In  sultry  climates,  the  necessity  of  shade  from  the  sun,  to 
health  and  comfort,  has  universally  introduced  the  custom  of  balco- 
nies, or  verandahs,  which,  in  this  respect,  are  equally  beneiicial  to  the 
inmates  of  the  houses  and  to  way-farers.  Durant  vs.  Riddel),  12  Ann. 
747. 

It  is  to  be  noted  that  the  property  in  the  instant  case  is  situate  in  the 
suburban  or  rural  part  of  the  city,  in  front  of  a  water-course  known 
as  a  ^^hayou,^'*  and  that  right  next  to  the  trees,  on  the  street  side,  there 
exists  a  small  sidewalk  of  between  two  or  three  feet  in  width. 

To  those  who  live  in  this  climate,  particularly  during  the  hot  sum- 
mer months,  when  the  thermometer  points  to  about  100,  when  not 
more,  it  would  be  needless  to  argue  that  the  overhanging  of  branches 
of  magnolia  trees  on  such  sidewalks  is  no  nuisance,  but  on  the  con- 
trary, actually  proves  of  great  relief  not  only  iigainst  the  heat,  but 
also  sometimes  even  against  the  rain  itself. 

The  court  can' take  judicial  notice  of  the  fact  that,  on  many  side- 
walks in  the  city  and  its  'suburbs  or  outskirt-',  there  has  been  planted 
a  number  of  trees,  and  it  knows  that  this  is  done  with  the  formal  sanc- 
tion of  the  municipal  authorities,  though  subject  to  its  good  pleasure 
only.    Jewell's  Dig.  519. 
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The  principles  auDoauced  by  Wood  were  expreasly  recognized  in 
this  State ;  in  Kennedy  vs.  Phelps,  10  Ann.  227,  and  were  enforced  in 
the  case  of  Pontchartrain  R.  R.  Co.  vs.  New  Orleans,  27  Ann.  162,  in 
which  the  city  was  condemned  to  pay  $30,000  damages  for  harlDg 
palled  down  the  de^ot  of  the  company,  which  had  been  considered  a 
nuisance  and  which  was  not  ip  fact  such. 

The  same  views  were  entertained  in  the  case  of  City  vs.  Wire,  20 
Ann.  500,  in  which  a  contractor  in  laying  the  pavement  on  abanqnette 
on  one  of  the  streets,  took  up  or  destroyed  common  shade  trees  which 
had  been  planted  there,  was  held  liable  in  damages  and  condemned 
accordingly,  although  he  claimed  not  to  have  acted  with  malice. 

The  defendants  have  called  our  attention  to  what  was  said  in  the 
case  of  the  Earl  of  Lonsdale,  2  B.  and  C.  311,  by  Mr.  Justice  Bert,  and 
which  is  to  the  effect  that  the  permitting  the  branches  of  trees  to  ex- 
tend so  far  beyond  the  soil  of  the  owner  of  the  trees  is  an  unequivocal 
act  of  negligence  which  the  injured  party  may  abate  without  notice; 
but  the  learned  justice  adds,  that  the  i^ecurity  of  lives  and  property 
may  sometimes  require  so  speedy  a  remedy  as  not  to  allow  time  to  call 
on  the  person  on  whose  property  has  arisen  to  remedy  it  and  that,  in 
all  other  cases,  persons  should  not  take  the  law  into  their  own  hands, 
but  ft>llow  the  advice  of  Lord  Hale  and  appeal  to  a  court  of  justice. 

It  may  well  be  that-,  under  the  circumstances  from  which  the  litiga- 
tion arose,  the  learned  j ustice  thouglit  himself  authorized  to  announce 
wliat  he  deemed  to  be  a  principle ;  but,  from  his  owu  language,  this 
course  could  be  justified  only  where  security  to  life  and  property  would 
require  a  speedy  remedy^. 

In  France,  whose  system  derives  from  the  Roman  law,  from  which 
we  have  borrowed  the  great  bulk  of  our  legislation,  the  code  provides, 
with  more  regard  to  the  rights  of  ownership,  that  he,  Oii  whose  prop- 
erty the  branches  of  the  trees  of  the  neighbor  overhaug,  may  compel 
the  latter  to  cut  those  branches.     C.  N.  672. 

It  further  declares,  however,  tliat  if  it  be  the  roots  that  have  en- 
croached, he  has  the  right  to  cut  them  himself.  Same  article,  new  line. 
Our  code,  art.  691,  on  the  subject,  is  to  the  effect  that,  if  the  neighbor 
suffers  any  damage  from  tlie  trees  he  can  oblige  the  owner  to  have 
them  torn  up,  or  have  their  branches  cut  off,  which  extend  over  his 
estate.  It  makes  the  same  provision  as  the  French  code  when  the 
roots  invade  his  estate. 

Had,  by  some  accident,  the  limbs  of  the  trees  on  plaintiffs^  property 
been  detached  therefrom  and  fallen  across  the  sidewalk,*remaining 
there,  so  as  to  prevent  the  use  of  it  by  wayfarers,  there  is  no  doubt  that 
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the  city,  or  any  person  injured,  could  have  had  the  right— the  obstruc- 
tion pioving  a  nuisance,  the  necessary  remedy  having  to  be  applied  at 
once — to  remove  it  some  way  or  other,  without  any  notice  to  tlie  pro- 
prietor of  tlie  trees,  even  had  it  been  necessary  to  enter  upon  the 
premises,  as  an  indispensable  means  to  accomplish  the  removal,  but 
doing  no  more  damage  than  would  be  essential  to  effect  the  object,  re- 
maining liable  for  any  wanton  and  uncalled  for  injury.  The  existence 
of  the  emergency  alone  would  justify  the  interference.  U.  S.  Dig.  Vol. 
IX,  vs.  Nuisance,  p.  649,  Nos.  62,63,  67  and  68;  Cooley  on  Torts,  47. 

It  is  upon  this  principle  that,  while  recognizing  the  rights  of  the  de- 
fendant to  put  up  poles  and  run  wires  thereon  this  court  has,  in  the 
Irwin  case,  37  Ann.  67,  relieved  the  defendant,  because  the  right  had 
been  exercised  with  as  little  inconvenience  as  possible  to  the  plaintiff 
and  to  the  public. 

The  argument  is  fallacious  and  a  bc^gging  of  the  question,  that  in  this 
case,  although  the  limbs  were  not  strictly  a  nuisance,  they  were  obsta- 
cles in  the  way  of  a  public  necessary  improvement,  which  had  to  be 
instantly  removed,  for  it  is  not  found  that  it'  was  actually  impasaible 
to  put  up  the  posts  and  run  the  wires  at  any  other  place  or  otherwise 
than  through  the  space  occupied  by  the  branches  and  the  foliage. 

It  is  apparent  from  an  inspection  of  the  map  or  plat  in  evidence  that 
it  would  have  been  easy  to  have  planted  the  telegraph  posts  and  run 
the  wires  on  them,  on  the  other  side  of  the  street,  on  the  embankment 
of  the  bayou,  without  interfering  with  the  tow  path  used  for  cordelling 
schooners  and  other  craft  up  and  down  the  water  course. 

It  is  likewise  manifest  that,  even  if  che  posts  could  not  have  been 
erected  elsewhere,  there  existed  no  reason  wliatever  to  cut  the  limbs  of 
the  trees  so  a^  to  leave  in  the  foliage  an  open  spac>^  ranging  from  25  to 
40 feet  in  circumference,  or  8  to  13  feet  in  diaureter,  for  the  mere  pur- 
pose of  running  tliro:igh  that  space  an  almost  imperceptible  wire. 

It  remains  to  be  known  how  loiifif  it  will  take  for  other  limbs  and 
other  foliage  to  grow  which  will  till  up  the  large  opening  thus  unneces- 
sarily made. 

In  the  m  >antime  the  iiij  iry  done  has  surely  not  been  fully  repaired. 

While  tre-itiug  of  the  right  which  a  party  may  have  of  removing, 
hiinaelf,  and  toithout  notice,  a  nuisance  leally  so,  Cooley  on  his  work  on 
Torts,  says:  The  fact  that  he  is  taking  the  law  into  his  own  hands 
imposes  upon  himself  a  special  obligation  to  keep  clearly  within  the 
necessity  which  justities  it,  and  if  he  is  guilty  of  wanton  or  unneces- 
sary violence,  ho  is  liable  for  the  excess. 
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From  the  premises,  it  clearly  follows  that,  as  the  overhaDgiog  of  tlie 
limbs  cat  by  the  employees  of  the  defendant  company  was  not  a  nai- 
sance,  and  surely  not  such  as  required  or  authorized  an  immediate 
removal  by  the  city,  the  company  or  any  other  person,  the  entry  on  the 
premises  and  the  cutting  were  wanton  acts  which  constitute  a  trespass 
and  an  infliction  of  injury  to  property  and  feelings  which  demands  the 
allowance  of  compensation  to  the  injured  party. 

That  party  in  default  is  surely  not  the  city,  for  it  never  expi-essly  or 
impliedly,  directly  or  indirectly,  authorissed  any  one  of  its  officials,  or 
even  the  defendant  company,  to  commit  the  trespass  or  inflict  the 
damage.  So  that  the  responsibility  rests  upon  the  defendant  company 
alone,  whose  employees  represented  it  and  did  the  acts  complained  of 
in  tlie  performance  of  service  assigned  to  them  in  the  ordinary  cause 
oftheir  employment,  and  whichact«  the  company  could  have  prevented 
-  by  giving  proper  instructions  or  pursuing  some  different  course. 

While  the  rights  of  corporation«  will  be  recoguized,  the  obligations 
under  which  they  are  placed,  to  respect  those  of  others,  must  be  en- 
forced. 

It  is  hardly  necessary  to  refer  to  authorities  to  show,  that  the  acts 
done  constitute  a  trespass  and  entitle  the  plaintiffs  to  an  indemnity^ 
Attention,  however,  is  called  to  Sutherland  on  Damagep,  vol.  3,  p.  •164, 
374.  385, 398,  469 ;  Cooley  on  Torts,  p.  63,  64,  R.  C.  C.  1934 ;  Delacroix 
vs.  Viller^,  XI  Ann.  39 ;  City  vs.  Wire,  20  Ann.  500  j  Hardy  vs.  Ste- 
venson, 29  Ann.  172 ;  Keeue  vs.  Lizardi,  8  L.  26;  Brulard  vs.  Calhoun, 
18  Ann.  445 ;  Salt  Lake  City  vs.  Hollister,  1 18  U.  S.  256,  and  authorities 
therein,  all  referred  to  in  the  elaborate  opinion  of  our  learned  brother 
of  the  district  court. 

It  is  evident  that  the  plaintiffs  have  sustained  injury  in  the  wanton 
invasion  of  their  premises,  in  the  unjustified  destruction  of  their  prop- 
erty, in  the  deprivation  of  material,  physical  and  moral  enjoyment,  in 
the  endurance  of  aggrieved  feelings  and  in  the  apprehension  of  a  pos- 
sibly irremediable  wrong,  for  all  of  which  they  are  entitled  to  compen- 
satory damages. 

The  law  on  the  subject  of  assessment  of  damages  in  cases  of  offenses 
and  qiiasi  offenses  leaves  much  discretion  to  the  judge  or  jury.  R.  C. 
C.  1928. 

The  evidence  shows  the  value  of  the  trees,  what  it  would  cost  to  re- 
place them,  how  long  it  would  take  for  the  newly-planted  trees  to  ac- 
quire the  size  of  those  mutilated.  It  establishes  that  these  were  or- 
naments of  the  property  planted  by  Mr.  Tissot. 
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It  does  DOt  pnt  a  value  on  tlie  disappoiDtnieBt,  mortification  and 
other  sufferings  of  the  plaintiffs,  as  such  things  cannot  be  said  to  be 
measurable  and  appreciable  in  dollars,  though,  where  there  has  been 
a  mental  endurance,  some  adequate  pecuniary  compensation  must  be 
made. 

The  Code  provides  that,  in  cases  of  unlawful  deprivation  of  some 
legitimate  gratification,  although  the  same  are  not  appreciated  in 
money,  yet  damages  are  due.    R.  C.  C.  1934 ;  4  Ann.  440 ;  10  Ann.  33. 

We  deem  that,  under  the  circumstances,  the  damage  done  is  daily 
being  repaired  and  that,  in  the  course  of  time,  it  will  hardly  be  per- 
ceptible, so  that  the  original  condition  of  things  will  be  fnlly  restored. 

We  do  not  think,  however,  in  the  absence  of  any  fixed  rule  for  the 
allowance  of  such  damages,  that  the  plaintiffs  are  entitled  to  recover 
the  amounts  allowed  below. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the 
lower  court  be  amended  so  as  to  allow  the  plaintiffs  four  hundred  dol- 
lars ($400),  instead  of  seven  hundred  and  fifty  dollars  ($750),  and 
thus  amended,  it  be  affirmed,  appellees  to  costs  of  appeal. 


No.  10,038. 
John  McDougall  vs.  Pascal  Monlezun  et  al. 

A  tax  sale  is  not  necessarily  cancelled  and  annulled  by  a  certificate  of  redemption  issued 
ander  the  provisions  of  section  69  of  act  43  of  1871,  as  sach  certificate  is  intended  mere- 
ly to  redeem  immovable  property  from  a  previous  forfeiture  to  the  Stnte. 

Under  that  section  the  privilege  of  redemption  Is  extended  to  any  person  interested,  and 
this  includes  the  purchaser  at  the  tax  sale. 

If  the  certificate  is  made  in  favor  of  the  original  owner,  it  is  competent  for  the  purchaser  to 
show  that  he  made  the  payment  out  of  his  owu  funds  with  intention  to  retransfer  the 
propei-ty  to  the  former  owner,  on  condition  of  reimbursement  within  a  given  time  by  the 
latter. 

An  action  to  invalidate  a  tax  sale  made  under  a  law  of  the  State  is  barred  by  the  prescrip- 
tion of  three  years.    Barrow  vs.  Wilson,  39  Ann.  403.  affirmed. 

APPEAL  from  the  Tweuty-fifth  District  Court,  Parish  of  Lafayette. 
DeBaillon,  J. 

BreoMx  (&  Renoudet,  for  Plaintiff  and  Appellant. 

Chas,  D.  Caffery  dt  M,  E,  Grirard,  for  Defendant  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 
'  PoGH]^,  J.    This  suit  involves  the  title  to  a  tract  of  land  which  was 
gold  by  the  tax  collector  of  the  parish  of  Lafayette,  wherein  the  prop- 
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erty  is  situated,  on  the  6tli  of  May,  1876,  for  taxes  levied  against  it  for 
the  years  1873  and  1874. 

Plaintiff  claims  under  a  sale  made  to  him  in  April,  18:^,  by  Otto 
Meine,  the  owner  of  the  land  at  the  time  that  the  tax  sale  took  place. 

At  that  sale  the  property  was  adjadicaf4)d  to  William  Brandt,  who 
sold  the  land  to  L.  £.  Salles  in  January,  1877. 

The  defendant  Monlezun  purchased  the  samt;  property  from  SalleB 
in  May,  1877. 

Plaintiff  cliarges  nullity  and  fraud  in  all  these  transactions,  and 
Monlezun,  Salles  and  Brandt  are  all  thas  made  parties  to  the  suit. 

The  first  ground  of  nnllity  is  a  certificate  of  redemption  issaod  by 
the  tax  collector  and  by  the  Auditor  of  Public  Accounts,  under  date  of 
May  16,  1876,  in  which  it  is  recited  that  the  taxes  and  damages  for 
which  the  property  had  been  forfeited  to  the  State  had  been  paid  into 
the  State  Treasury  by  William  Brandt  for  account  of  Otto  Meioe, 
which  certificate  of  redemption  was  of  record  at  the  date  of  Salles^ 
purchase  from  Brandt,  and  of  Monlezun  from  Salles.  Hence,  plaintiff 
charges  fraud  and  nullity  as  to  a  certificate  issued  by  the  Auditor  of 
Public  Accounts  under  date  of  December  31,  1876,  confirming  the  ad- 
judication and  tax  deed  made  by  the  tax  collector  to  William  Brandt. 

Plaintiff  also  alleges  numerous  illegalities,  irregularities  and  iniorm 
alities  in  the  manner  of  assessing  said  property  for  the  years  1873  and 
1874 — and  in  the  proceedings  which  were  the  basis  of  the  tax  sale  of 
May  6,  1876. 

Of  the  number  are,  want  of  legal  notices,  omission  to  list  the  prop- 
erty as  belonging  to  a  non-itsident  (Otto  Meine,  being  then  a  resident 
of  New  Orleans),  absence  of  required  affidavits  to  assessment  rolls, 
omission  to  sell  the  lands  in  fifty  acre  lots,  insufficient  and  defective 
description  of  the  property,  insufficiency  and  irregularity  of  advertise- 
ment of  the  sale,  and  other  informalities  of  a  similar  character. 

The  defense  consisted  of  numerous  exceptions,  pleas,  answers  and 
amended  answers,  substantially  maintaining  the  legality  of  the  tax 
sale,  and  the  just  title  of  the  defendants,  ending  with  a  plea  of  the 
prescription  of  three  years  in  bar  of  plaintifi^s  suit  to  invalidate  the 
tax  sale,  and  the  plea  «>f  prescription  of  five  years  as  curing  all  defects 
of  form  and  of  the  proceedings  leading  to  the  tax  sale. 

At  a  first  trial  one  of  the  exceptions  urged  by  the  defendants  was 
sustained  by  the  district  court,  whose  judgment  was^  on  appeal,  re- 
versed by  this  court,  whence  the  case  was  remanded  to  the  lower 
court  for  trial  on  the  merits  of  the  cause.  McDougall  vs.  Monlezan, 
36  Ann.  223. 
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After  the  cause  was  remanded  the  defeDdauis  severed  in  their  de- 
fenses, and  each  of  their  cases  was  tried  separately,  resulting  in  judg- 
ments against  Brandt  and  Salles,  and  a  judgment  in  favor  of  Monle- 
zun,  recognizing  his  title  and  quieting  him  in  his  possession. 

Hence,  on  issues  involving  the  legality  of  a  certain  title  we  have  to 
deal  with  a  singular  state  of  things,  exemplified  by  a  judgment  which 
annuls  the  tax  sale,  and  by  tvnother  judgment  sustaining  the  title  of  a 
purchaser  holding  under  such  tax  sale. 

Plaintiff  is  appellant  as  to  Monlezun  and  appellee  as  to  Brandt  and 
Salles. 

After  a  serious  study  of  the  case,  including  a  tedious  examination  of 
a  most  cumbersome  record,  as  incom]ilete  as  we  found  it  last  year,  (3d 
Ann.  230),  we  conclude  that  the  case  turns  on  the  two  following  ques- 
tions : 

Ist.  Did  the  certificate  of  redemption  issued  on  the  16th  of  May, 
1876,  annul  the  tax  sale  of  the  6th  of  that  month,  and  restore  the 
ownership  of  the  property  to  Otto  Meine  t 

2d.  Is  that  part  of  plaintiff^s  action  which  seekn  to  invalidate  the 
tax  sale  of  May,  1876,  on  the  alleged  grounds  of  nullities  for  illegality 
and  irregularity  of  the  proceedings,  barred  by  the  prescription  of  three 
years,  and  has  that  prescription  accrued  f 

Ist.  On  the  first  point  the  record  shows  the  following  salient  facts 
as  bearing  on  the  issues  which  we  are  called  to  review  : 

The  ])roperty  in  suit  had  been  forfeited  to  the  State  for  unpaid  taxes 
of  1873  and  1874,  in  accordance  with  the  provisions  of  sees.  67  and  68 
of  act  42  of  1871,  and  the  certificate  of  redemption  was,  under  its  own 
terms,  issued  in  compliance  with  sec.  69  of  the  same  act,  which  reads: 
'<  That  if  any  person  intm'ested  in  any  lot  or  lands  forfeited  to  the  State 
shall,  after  the  date  of  the  collector's  return,  pay  to  the  Treasurer  of 
the  State  or  to  the  taa  collector  charged  with  the  collection  of  the  tax 
for  which  said  property  wns  forfeited,  the  taxes  for  which  the  same 
were  returned,  and  all  taxes  subsequently  accrued  on  such  land,  and 
25  per  cent  damages  thereon,  and  25  per  cent  additional  for  every 
year  or  part  of  year,  after  one  year,  the  Auditor,  upon  proof  thereof, 
shall  execute  and  deliver  to  such  person  a  certificate  of  redemption  of 
the  same."    *     *     (Italics  are  ours). 

From  a  careful  analysis  of  the  language  of  that  section,  it  appears 
that  the  redemption  therein  contemplated  is  not  from  an  ad^judication 
or  tax  sale  to  a  third  person,  but  simply  from  a  forfeiture  to  the  State, 
and  that  no  p'lyment  is  therein  contemplated  or  suggested  from  the 
delinquent  to  the  adjudicatee  of  his  property  at  a  tax  sale. 
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It  will  also  be  noticed  that  tlie  privilege  of  redeeming  the  property 
is  not  restricted  to  the  former  owner,  but  it  is  extended  to  any  person 
interested.  Hence,  it  follows  that  tlie  purchaser  at  a  tax  sale  made 
subsequently  to  the  forfeiture  to  the  State  is  included  in  the  persons 
interested,  and  that  the  most  frequent  exercise  of  the  privilege  is 
found  at  the  hands  of  the  purchaser,  who  thus  relieves  liis  purchase 
from  the  effect  of  the  previous  forfeiture  to  the  State. 

The  certificate  of  redemption  contemplated  in  that  section  is  mate- 
rially different  from,  and  must  not  be  confounded  with,  the  redemp- 
tion which  results  from  section  62  of  the  same  act,  and  therein  lies 
the  error  of  plaintiff  In  claiming  that  the  certificates  of  redemption 
which  issued  on  May  16,  1876,  had  the  effect  of  necessarily  and  abso- 
hitely  cancelling  the  tax  sale  of  May  6,  and  the  adjudication  to 
Brandt. 

Sec.  62  of  the  act  provides :  '^  That  real  estate  sold  hereafter  under 
tlie  provisions  of  this  act  or  any  former  revenue^act,  shall  be  redeem  - 
able  by  the  omnera  thereof,  oy  their  legally  authorized  ngents,  within  two 
years  from  the  day  of  sale,  upon  the  payment  to  the  party  purchasing 
at  the  tax  collector's  sales  of  the  amount  of  the  purchase-money  Vitli 
50  per  cent  additional  and  all  costs, ''    «     •    •     (Italics  are  oars). 

It  thus  appears  that  the  privilege  of  redeeming  the  property  is  re- 
stricted to  the  owner  thereof,  and  that  the  payment  is  to  be  made  to  the 
party  purchasing,  and  not  the  Treasurer  or  tax  collector.  The  pro- 
visions of  this  statute  assume  that  the  amount  of  the  taxes  due  to  the 
State  has  already  been  paid  by  the  purchaser,  and  that  the  forfeiture 
to  the  State  has  thereby  been  cancelled. 

Referring  to  the  certificate,  with  which  we  are  now  dealing,  the  evi- 
dence in  the  record  shows  that  Brandt,  the  adjudicatee,  had  l>een  in 
the  habit  of  paying  the  taxes  cf  Otto  Meine  on  the  property  with 
mouey  which  the  latter  would  send  him  every  year.  It  is  shown  that 
Meinc  was  notified  first  that  the  property  had  been  forfeited  to  the 
State,  and  of  the  payment  which  he  should  make  without  delay  to 
save  his  land.  His  answer  was  that  he  was  out  of  funds.  At  the  sale, 
which  soon  followed,  Brandt  bid  in  the  property,  with  the  intention  of 
saving  it  for  Meine,  obtaining  the  promise  of  the  tax  collector  to  wait 
for  him  for  six  months  without  increasing^ damages,  of  which  he  im- 
mediately informed  Meine  by  letter. 

At  the  expiration  of  that  time  Meine  had  failed  to  come  to  the  res- 
cue, and  as  the  tax  collector  pressed  Brandt,  who  was  powerless  to  re- 
lieve Meine,  he  sold  the  property  to  L.  E.  Salles,  the  deputy  tax  col- 
lector, who  made  the  payment  out  of  his  own  funds  into  the  State 
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treasury,  and  for  whose  benefit,  as  a  parchaser,  the  certificate  of  re* 
deuiptioD  operated,  in  default  of  Meine's  compliance  with  the  promises 
made  for  him  by  his  agent. 

In  a  letter  to  his  attorney,  under  date  of  Septembt-r  12,  1877,  Otto 
Meine  corroborates  this  state  of  facts,  and  unequivocally  admits  that 
he  had  paid  no  taxes  on  tlie  property  after  the  year  1872,  thus  confirm- 
ing the  conclusion  that  the  certificate  of  redemption  did  not,  and  was 
not  intended  absolutely  to  enure  to  his  benefit.  His  assignee  is  boniid 
by  his  acts  and  admissions  in  all  these  matters. 

The  proceeding  was  irregular,  but  the  only  party  who  could  have 
derived  any  benefit  from  the  irregularity  was  Meine  himself,  to  wliom 
the  tax  collector  had  extended  an  indulgence  of  six  months. 

By  the  payment,  at  any  time  between  the  6tli  of  May,  1876,  to  the 
Ist  of  January,  1877,  of  the  prefJse  amount  of  the  adjudication,  Meine 
would  have  been  the  beneficiary  of  the  redemption  issued  to  his  agent; 
and  it  was  only  on  his  default  tliat  the  law  took  its  course,  resulting 
in  his  expropriation. 

We  fail  to  discover  any  elements  or  intentions  of  fraud  in  the  con- 
duct of  either  Brandt  or  Salles,  or  any  undue  advantage  which  ac- 
crued to  either  under  their  management. 

A  difference  of  only  $35  appears  to  exist  between  the  purchase- 
price  at  the  tax  sale,  and  the  price  ($100),  paid  by  plaintiff  to  Meine 
for  the  identical  property. 

In  addition  to  the  facts  hereinabove  recited  the  record  shows  by 
other  circumstances  almost  conclusive,  that  the  redemption  did  not 
enure  to  the  benefit  of  Meine,  from  the  fact  that  the  sale  had  already 
been  made,  and  that  under  the  sale  from  Brandt  to  Salles  the  latter 
went  into  possession  of  the  lands,  which  possession  was  tranferred  to 
Monlezun  in  May,  1877,  from  which  time  he  has  been  in  uninterrupted 
possession  of  the  same.  Tiiis  view  is  confirmed  by  the  Auditor's  rati- 
fication of  the  tax  sale  in  December,  1876,  at  which  time  he  certified 
that  the  lands  had  not  been  redeemed  by  the  owner. 

Hence,  it  follows,  as  we  hold,  that  the  adjudication  and  tax  sale 
of  the  6th  of  May,  1876,  was  not  con  celled  or  annulled  by  the  certifi- 
cate of  redemption  issued  on  the  16th  of  May,  of  the  same  year. 

2d.    This  suit  was  filed  in  November,  1883,  and  the  sale  attached, 

and  took  place,  as  stated,  in  May,  1876 ;  hence,  more  than  three  years 

had  elapsed  between  the  date  of  the  sale  and  the  institution  of  the 

suit. 
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The  tax  deed  is  translative  of  property  ;  it  was  executed  by  a  eoiu- 
petent  officer,  under  the  provisions  of  a  law  of  this  State — act  No.  47 
of  1873  ',  it  contains  a  recital  of  a  compliance  with  all  the  formalities 
prescribed  by  the  act;  the  record  shows  that,  holding  under  it,  the  de- 
fendant, Monlezun,  has  been  in  possession  of  the  property  sold  thereby 
for  more  than  three  years,  and  has  added  to  it  many  and  valnable  im- 
provements, and  the  case  therefore  falls  under  the  prescription  estab- 
lished by  section  5  of  act  105  of  1874. 

It  reads  as  follows:  ''Any  action  to  invalidate  the  titles  of  any 
property  purchased  at  tax  sale  under  and  virtue  of  any  law  of  this 
State,  shall  be  prescribed  by  the  lapse  of  three  years  from  the  date  of 
such  sale.^^ 

In  commenting  on  that  provision  of  law,  and  measuring  it«  effect 
and  bearing  on  a  plea  interposed  to  an  action  to  invalidate  a  tax  sale, 
this  court  recently  said : 

<<  This  is  distinctly  a  statute  of  prescription.  It  operates  not  upon 
the  rights  of  the  parties.  It  does  not  purport  to  v<alidate  a  title  which 
otherwise  would  be  invalid.  It  simply  limits  the  time  within  which 
owner  of  the  original  title  shall  be  allowed  to  assert  his  right«  against 
the  purchaser  at  a  tax  sale."    *     * 

'*  It  is  a  mistake  to  treat  this  statute  as  one  intended  to  cure  defecU 
in  tax  titles.  It  is  a  statute  of  prescription,  barring  an  action,  regard- 
less of  the  merit*  or  demerits  of  either  title."  Barrow  vs.  Wilson,  39 
Ann.  403. 

Hence,  in  the  instant  case,  tiie  statute  must  be  construed,  under  the 
plea  interposed  as,  and  held  to  be  an  impassable  barrier,  which  elimi- 
nates the  very  right  of  the  court  to  investigate  or  consider  the  grounds 
of  alleged  nullity  in  the  tax  r»ale. 

We,  therefore,  conclude  that  the  judgment  in  favor  of  Monloznn 
must  be  affirmed,  and  the  judgments  rendered  against  Brandt  and 
Salles  respectively,  are  manifestly  erroneous. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
renderad  below,  against  William  Brandt  and  against  L.  E.  Salles,  be 
each  annulled,  avoided  and  reversed,  and  that  there  be  judgments  in 
favor  of  each  of  said  parties  rejecting  plaintiffs  demand  against 
them  and  dismissing  his  action  at  his  cost  in  both  courts,  and  it  is  or- 
dered that  the  judgment  in  favor  of  the  defendant,  Monlezun,  be  af- 
firmed with  costs. 
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No.  9941. 
Mrs.  John  Faiien,  Widow  and  Totkix,  vs.  T.  J.  Sellers  &  Co. 

Under  »  written  contract  by  which  the  contractor  ajsreen  to  demoliiih  a  building,  but  con- 
taiDing  a  clanse  that  "the  work  of  demolition  is  to  be  carried  out  acconling  to  the  direc- 
tions of  the  superriaiofi;  architect,  whose  decisions  on  all  poinU  I  agree  to  accept  as 
floaU"  held:  that  this  operated  such  a  reservation  of  control  over  the  work  as  prevent- 
ed the  contractor  from  being  independent,  and  created  the  relation  of  master  and  ser- 
vant. 

Held:  That  even  if  the  relation'of  contractor  and  contractee  existed,  yetjf  the  latter  per- 
sonally  interferes  in  the  work,  or  some  part  of  it.  he  is  responsible  for  my  injary  to  a 
servant  of  the  contractor  occasioned  by  such  interference. 

Held :  If  an  iujarj  results  to  a  servant  from  the  combined  negligence  of  the  master  and  fel- 
low-servant, the  master  is  responsible  notwithstanding  the  contributory  negligence  of 
the  fellow-servant. 

The  master  is  responsible  for  the  negligence  of  a  servant  who  stands  as  his  vice-principal 
and  direct  representative,  invested  with  his  own  anthority  over  infeiior  servants,  and 
the  latter,  when  ii^iired  by  such  negligence,  are  not  barred  by  the  doctiine  of  fellow- 
servant. 

A  servant  is  only  bound  to  see  patent,  not  latent,  defects;  mere  knowledge  of  defuote  will 
not  bar  recovery  for  resultant  iivjury  unless  accompanied  by  knowledge  that  they  are 
necessarily  dangeious,  and  he  has  a  right  to  rely  on  the  superior  knowledge  and  judg- 
ment of  his  master,  and  to  act  on  the  assumption  that  the  latter  will  not  expose  him  to 
evitable  risk,  and  has  taken  proper  precaution  to  guard  him  from  danger. 

When  the  master  has  created  the  danger,  ho  Is  bound  to  guai^  agniost  it,  and  if  he  himself 
does  not  know  or  believe  that  the  danger  exists,  be  cannot  require  superior  knowledge 
and  Judgment  from  the  servant. 

A    PPEAL  from  the  Civil  District  Court  for  the  Parisli  of  Orleans. 
jLA.     Houston^  J. 
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Harry  H.  Hall,  for  Plaintiff  and  Appellee  : 


1 .  Master  and  Servant  The  risk  assumed  by  the  servant  is  the  ordinary  hacard  incident 
to  the  employment,  and  this  is  synonymous  with  unavoidable  accident.  Wood,  Master 
and  Servant,  p.  738.  Unless  the  act  is  necessarily  and  inevitably  dangerous,  no  negli- 
gence. Do.  739,  681.  It  is  not  contributory  negligence,  per  «e,  to  engage  in  a  dangerous 
occupation.    Beach,  Contrib.  Neg.  370  ;  Wood,  p.  76:). 

8.  The  servant  has  a  right  to  rely  upon  the  care  and  superior  knowledge,  information, 
and  Judgment  of  the  employer.    Wood,  pp.  749,  751 ;  Thompson.  Neg.  p.  975. 

An  employee  is  not  hound  to  inquire  as  to  latent  defects.  He  has  a  right  to  presume  that 
this  injury  has  been  made  by  the  employer  npon  whom  the  duty  devolves,  and  although 
the  ser\'ant  may  know  of  the  defects,  this  will  not  defeat  his  claim,  anlest  he  knows 
that  the  defecu  are  dangerous.    Wharton,  Keg.  §  215. 

A  proprietor  who  retains  control  may  direct  what  shall  be  done  without  liability  for  in- 
jury to  the  contractor's  servants,  provided  he  does  not  retain  control  of  the  means  and 
method  pf  ijs  accomplishment  Wood.  .599;  v.  .'i94;  v.  7  Ann.  321;  45  Ills.  455;  15 
WaU.  649. 

The  master  is  liable  for  subjecting  the  servant,  through  negligence,  to  greater  risks 
than  those  which  fairly  belong  to  the  employment.  Negligence,  for  which  the  master 
is  liable,  is: 

1.  Negligence  in  subjecting  the  servant  to  the  risk  of  injury  from  defective  buildings 
or  premises ; 


3. 


4. 
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S.  Negligence,  where  the  mmeter,  or  his  Tice-prlncipal,  peraonallj  interferes,  and  either 
does,  or  commands  the  doing  of,  the  act  which  oansed  the  i^Jory.  Thompson,  Keg. ,  2, 
868;  Beach,  Oontrib.  Neg.  311, 350 ;  Wood,  Mast,  and  Serr.  676,  837,  698,  843;  Wharton. 
Neg.,  §  905. 

The  employer  may  be  guilty  of  personal  neg'eot,  connecting  itself  with  the  n^Hgence 
of  the  contractor,  so  as  to  render  both  liable.    Cooley,  Torts,  p.  548. 

5.  WhencTor  the  negligence  of  the  master,  anited  to  the  negligence  of  a  fellow-serrsnt. 
contributes  to  the  injury,  the  servant  iiijured  thereby  may  recover  from  the  common 
employer.    Beach,  Con.  Keg.  313 ;  Wharton,  Keg..  §  S34, 813 ;  Thomp..  Keg.,  ii.  913. 

6.  The  owner  is  bound  by  the  same  legal  obligation  to  the  servants  of  the  contractor,  that 
exist  as  between  him  and  his  own  servant,  to  keep  the  premises  in  a  safe  condition,  and 
is  liable  to  any  of  the  servants  of  soch  contractor  for  ioijaries  resulting  to  them  from 
defects  therein,  not  under  a  contract  obligation,  but  by  force  of  the  maxim  :  Sif  uierr 
ftio  %tt  non  aUmiwn  kadat'  Wood,  608 ;  Wharton,  §§  238,  334,  189  note  ;  Cooley  on  Torts, 
p.  549. 

7.  The  servant  need  only  raise  a  reasonable  presnmption  of  negligence  or  fsult  on  defend 
ant's  part.  The  Jury  may  fairly  infer  from  the  fact  that  ho  had  performed  simUar  acts 
in  safety  that  he  was  not  gniltj'  of  negligence  in  attempting  to  perform  the  act  which 
caused  the  injury.    Wood,  Master  and  Servant,  p.  777. 

Cha8,  8^  Bice,  for  DefendnDta  and  Appellants : 

Wood  on  the  Law  of  Master  and  Servant,  p.  593:  "  When  a  person  lets  out  work  to  an- 
other to  be  done  by  him,  such  person  to  furnish  the  labor,  and  the  oontractee  Tvserving 
no  control  over  the  work  or  workmen,  the  relation  of  contractor  and  oontractee  exists, 
and  not  that  of  master  and  servant,  and  the  oontractee  is  not  liable  for  the  negligent  or 
improper  execution  of  the  work  by  the  contractor." 

P.  506.—"  Where  a  person  lets  work  to  be  done  by  another,  by  contract,  or  job,  which  is 
innocent  and  lawful  in  Itself,  but  which  may,  if  carelessly  or  negligently  done,  result  in 
injury  to  another,  he  is  not  charged  with  liability  if  such  work  is,  in  fact,  carelessly 
and  negligently  performed.  He  is  only  liable  in  such  cases  when  the  work  to  be  done 
necessarily  creates  a  nuisance.  When  it  is  lawful  in  itself  and  in  all  its  details,  he  is 
not  liable  for  the  acts  of  the  contractor  or  his  servants,  unless  he  retains  control  over 
the  work  and  the  instruments  of  its  performance.  He  may  personally,  or  by  an  agent, 
superintend  the  work,  and  direct  as  to  what  shall  be  done,  provided  he  does  not  retain 
control  over  the  method  and  means  of  its  accomplishment.  Thus,  where  a  person,  in 
erecting  a  building  upon  a  public  street,  lets  out  the  stone  work  to  be  done  by  a  con- 
tractor, under  the  direction  and  to  the  satisfaction  of  a  superintendent  employed  by 
him,  this  reservation  is  not  such  a  reservation  of  control  over  the  method  »nd  instru- 
ments of  accomplishing  the  work,  as  renders  him  liable  for  an  injury  resulting  from  the 
negligent  execution  of  the  work  by  the  contractor."  See  Park  vs.  Mayor,  etc.,  4  Sel- 
den,  y.  T.,  98S ;  Gallagher  vs.  Southwestern  EsposiUon,  20  La.  943  ;  see,  also,  Wood  on 
Railway  Law,  vol.  3,  p.  1009  et  teq. ;  Patterson's  Bailway  Accident  Law,  p.  119  to  130 . 
Hunt  vs.  Penn.  R.  R.  Co.,  51  Pa.  SUt.  475:  80  Pa.  Stat.  105-6,  Wray  va.  Evans  ; 
Shearman  St  Redfleld  on  Kegligeuce,  p.  95 ;  Camp  vs.  Waiden  St.  Louis  Church,  7  Ann. 


Bven  if  there  were  serions  doubts  as  to  the  meaning  of  those  pi^rts  of  the  contract,  which 
have  been,  it  is  contended,  incorrectly  interpreted  in  plaintitTs  petition,  their  interprs  • 
tation  by  the  conduct  of  the  parties  thereto,  which  would  create  the  law  as  to  third 
parties,  removes  that  doubt. 

Art.  C.  G.  1956—"  When  the  intent  of  the  parties  is  doubtful,  the  ooDstmction  put  upon  it. 
by  the  manner  in  which  it  has  been  executed  by  both,  or  by  one  with  the  express  or 
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implied  consent  of  the  other,  farniehes  a  role  for  ita  interpretation.'*  See  CharfEe  to 
Jury,  Kecord,  p. 

'*  Optxma  Ugum  interpref  e&nnutudo" 

And  if  there  were  doubts,  the  inte?pretation  wonld  be  in  faror  of  these  defendants.  Art 
C.  C.  1957. 

Beach  on  Contribatory  Nej(1igence,  p.  869 :  "  The  serrant  la  hetd,  by  his  contract  ot  hiring, 
to  assume  the  risk  of  ii^nry  from  the  ordinary  dangers  of  the  employment ;  that  is  to 
say,  fiom  snch  dangers  as  are  known  to  him,  or  disoorerable  by  the  exercise  of  ordinary 
care  on  his  part.  He  has,  therefore,  no  right  of  action,  in  general,  against  his  master  for 
an  injury  befalling  him  for  soch  a  oanse.  His  right  to  recoTsr  will  often  depend  upon 
his  knowledge  or  ignorance  of  the  danger.  If  he  knew  of  it,  or  was  under  a  legal  obli. 
gation  to  know  it,  it  was  a  part  of  his  contract,  and  he  oannot  recorer." 

P.  868—-'*  If  the  servant  runs  the  risk  with  his  eyes  open,  he  will  ordinarily  have  no  reme- 
dy, no  matter  what  the  knowledge  on  the  part  of  the  master." 

P.  870—"  It  is  the  rule  applicable  to  this  sabject,  that,  if  the  servant,  when  the  defect  or 
danger  is  brought  to  his  knowledge— when  he  discovers  that  the  machinery,  buildings, 
premises,  tools  or  any  other  instrumentalities  of  his  labor  are  un  afe  or  unfit,  or  that  a 
fellow-servant  Is  careless  or  incompetent— continues  in  the  employment,  without  pro- 
test  or  complaint,  he  is  deemed  to  assume  the  risk  of  such  danger,  and  to  waive  any 
claim  upon  his  master  for  damages  in  ease  of  injury.*' 

Cooley  on  Torts,  p.  451—"  The  terms  in  which  the  proposition  has  been  stated  will  exempt 
the  master  from  responsibility  in  all  cases  where  the  risks  were  apparent  and  volun- 
tarily assumed  by  a  person  capable  of  understanding  and  appreciating  them." 

Leary  vs.  Boston  and  Albany  B.  B.  Co.,  139  If  ass.  584 :  "  But  the  servant  assumes  the  dan- 
gers ot  the  employment  to  which  he  voluntaiily  and  inteUigentlir  consents,  and,  while, 
ordinarily,  he  is  to  be  subjected  only  to  the  hazards  necessarily  incident  to  his>mploy- 
ment,  if  he  knows  that  proper  precautions  have  been  neglected,  and  still  knowingly 
consents  to  incur  the  risk  to  which  he  will  be  exposed  thereby,  his  assent  will  dispense 
with  the  duty  of  the  master  to  take  such  precautions." 

In  Coombs  vs.  Kew  Bedford  Cordage  Co.,  102  Mass.  596,  the  Court  charged  the  Jury  that, 
"  if  the  plaintiff,  being  of  sufficient  age  and  intelligence  to  understand  the  nature  of  the 
risk  to  which  he  was  exposed,  ana  with  full  notice  of  the  dangerous  nature  of  the  ser- 
vice which  he  undertook,  chose  tolcontraot  to  do  it,  he  sssumed  all  such  risks  as  were 
clearly  within  the  scope  of  his  employment,  and  no  implied  contract  could  arise  on  the 
part  of  the  master  to  indemnify  him  against  the  consequences  of  such  lisks." 

"The  instructions,"  said  the  Appellate  Court,  "  were  carefully  framed  and  well  adapted  to 
impress  the  true  distinctions  upon  the  minds  of  the  Jury." 

Cooley  on  Torts,  p.  155—"  It  has  often  been,  and  very  justly,  remarked,  that  a  man  may  de- 
cline any  exceptionally  dangerous  employment,  but  if  he  voluntarily  engages  in  it,  he 
should  not  complain  because  it  is  dangerous." 

In  an  English  case,  Thomas  vs.  Quaitermaine  (Railway  and  Corporation  Law  Journal, 
April  30, 1887),  the  High  Court  of  Appeals  said :  "  The  workman  who  goes  to  work  at 
a  particnlsr  place,  or  continues  working  there  with  knowledge  of  the  state  of  things 
there  existing,  does  so  voluntarily,  and  has  himself  caused  his  exposure  to  the  risk." 

A  very  clearly  stated  case,  upon  this  point,  but  too  extended  to  quote,  is  that  of  Sullivan, 
Administrator,  vs.  Louisville  Bridge  Co.,  9  Bush  (Ky.)  85. 

In  Assops  vs.  Yates,  2  Hurl.  Sc  Normans,  767-70,  it  was  contended  that  there  was  case  for 
the  Jury.  "We  think  not."  said  the  Court,  "first,  after  having  complained  of  the 
hoarding  [without  promise  of  remedy],  and  knowing  all  the  cireumstanoes,  he  volun- 
tarily continued  the  work." 
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See,  also,  Dillon  vs.  Union  Pacific  K.  R.  Co.,  3  Dillon,  398 ;  Hough  vs  Bailway  Go  ,  100  U' 
S.  C.  224;  Kelley  V8.  Silver  Spring  Co..  34  Am.  Rep.  (il.'>-620 ;  Thompson  on  Nefcli- 
Kcncp.  vol.  1,  pp.  1008,  905,  996,  9J6-7,  940  2. 

In  Sweenej-  vs.  Bertin  &  Jones  Envelope  Co.,  5  N.  E.  Kep.  359,  a  very  recent  cue  decided 
by  the  Court  of  Appeals  of  New  York,  ihat  Court  said :  '  The  servant  accepts  the  ser- 
vice subject  to  the  risks  incident  to  it ;  and  whera  the  machinery  and  implements  of  the 
employer's  business  are,  &t  the  time,  of  a  certain  kind  and  condition,  and  the  servant 
knows  it,  he  can  make  no  claim  npoo  the  maater  to  furnish  other  or  different  safe. 
guards." 

Cases  conld  be  added  ad  libUnm. 

While  the  defense  goes  to  claim  of  plaintiff;  it  is  submitted  that,  even  if  liable,  the  verdict 
of  the  Jury  against  them  is  excessive.    Poirier  vs.  Carroll  35  Ann.  708. 


The  opinion  of  the  Court  was  delivered  by 

Fenmbr,  J.  The  defendant  firm  became  the  purchaser  of  the  im- 
mense structure  known  as  the  Main  Building  of  the  World's  ExpositioOp 
eri'cted  in  the  Public  Park  of  the  city  of  New  Orleans.  The  object  of 
the  purchase  was  to  demolish  it  and  to  convert  its  materials  into 
marketable  lumber.  The  building  was  one  of  the  largest  ever  eon- 
structedy  covering  a  space  of  about  1300  by  900  feet.  It  was  built  for  a 
temporary  purpose  and  with  great  haste.  The  height  and  breadth  of 
its  spans  were  unusually  large  and  many  of  the  timbers  were  of  great 
size  and  weight,  the  whole  secured  by  an  elaborate  system  of  raftersi 
ridge-pieccs,  purlines,  braces,  etc.  The  work  of  itA  safe  demolition 
was  one  uf  great  magnitude  and  requiring  skill  and  care. 

Defendants  entered  into  a  written  contract  with  one  J.  H.  Lynch, 
the  pertinent  portions  of  which  are  as  follows:  that  Lynch  was*' to 
take  down  and  lower  on  to  main  or  ground  floor  of  building  the  whole 
of  the  trusses  of  various  sizes,  namely,  the  75  foot  spans  and  fifty  foot 
spans.  In  effect,  the  vhole  of  the  internal  framing  of  the  bnilding 
with  the  exception  of  that  portion  known  as  the  gallery  section,  etc., 
etc."  •  »  •  '« The  word  irusSj  or  section  aforenamed  is  to  mean  ih€ 
whole  of  the  frame  work  which  is  in  position  or  place  between  two  uprights 
or  posts,  and  to  include  plates,  braces,  jack-rafters,  ridge-pieces,  purlineh\ 
double  posts  or  uprights  supporting  plates  on  which  foot  of  seventy-fire 
and  fifty  foot  spans  rests,  and  also  includes  the  main  uprights  or  posts, 
the  whole  to  be  lowered  and  piled  in  their  respective  sizes  and  scant- 
lings, etc."  Lynch  further  agreed  "  to  use  all  necessary  and  proper 
braces,  struts,  etc.,  so  as  to  secure  tlie  safety  of  the  various  parts  or 
portions  of  the  above  building.  The  w^hole  of  the  work  of  demolition 
to  be  carried  out  according  to  tfie  directions  of  the  supervising  architect, 
whose  decisions  on  all  points  in  dispute,  I  (Lynch)  agree  to  accept  as  final. 
If,  at  any  time,  I  do  not  use  due  diligence  and  do  not  push  the  work 
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or  carry  it  out  to  Lis  satisfaction,  and  notice  in  writing  having  been 
given  me  and  I  failing  to  carry  out  the  instructions,  I  agree  to  forfeit 
this  contract  and  give  up  all  claim  to  any  money  or  moneys  that  may 
be  due  to  me.  I  do  further  agree  to  accept  all  responsibility  with  re- 
gard to  any  accident  that  may  befall  or  liappen  to  any  of  my  em- 
ployees or  laborers."  Lynch  was  to  receive  $5.00  for  each  truss  low- 
ered, "  weekly  payments  to  be  made  at  the  rate  of  6fty  per  cent  on 
amount  of  work  done  on  certificate  from  snper vising  architect,  the  re- 
mainder to  be  paid  on  completion." 

We  take  occasion  now  to  say  that  the  agreement  as  to  Lynch's  re- 
sponsibility for  accidents  to  employees  is  hrutum  fulmen  at  to  plaintiff, 
and  this  is  admitted  by  defendant's  counsel. 

The  supervising  architect,  referred  to  in  the  contract,  was  one  em- 
plowed  by  Sellers  &  Co.,  who  resigned  immediately  afterwards  and  no 
other  was  employed,  thf>  only  substitute  being  a  police  officer  having 
no  pretensions  to  being  an  architect,  whom  Sellers  &  Co.  engaged 
simply  to  keep  the  record  of  Lynch's  work  and  to  give  him  certificates 
for  payment. 

Immediately  after  the  contract.  Sellers  &  Co.  proceeded,  tlirough 
other  employees,  in  advance  of  Lynch's  work,  to  strip  the  building, 
not  only  of  the  shea.thing  but  of  many  of  the  important  braces  and 
puriines.  The  purlines  are  heavy  cross  timbers  connecting  the  im- 
mense successive  trusses  or  spans  with  each  other,  fitted  at  each  end 
into  a  slot  in  the  trusses  and  fiecured  by  nails.  They  were  of  prime 
importance  in  strengthening  and  maintaining  the  structure.  There 
were  18  of  them  between  each  pair  of  trusses.  Sellers  &  Co.  removed 
all  except  one  on  the  50  foot  spans  and  three  ou  the  75  foot  spans,  the 
last  being  one  running  along  the  crest  of  tlie  iiusses  and  one  ou  each 
side.  The  testimony  is  conflicting  as  to  the  number  and  location  of 
the  braces  removed,  and  the  matter  is  of  slight  consequence.  There 
is  no  question  that  the  result  of  Sellers  &.  Co.'s  work  was  to  weaken 
the  structure  beyond  the  point  of  security,  to  make  it  dangerous  to 
the  lives  of  all  who  entered  it  and  to  add  enormously  to  the  hazard  of 
Lynch's  work.  In  point  of  fact,  over  forty  of  the  trusses  fell  of  their 
own  weight  at  different  times,  and  without  doubt  the  whole  of  the 
structure  was  weakened,  jarred  and  in  many  parts  thrown  out  of 
plumb.  The  building  was  thereby  converted  into  a  public  nui3ance 
dangerous  to  all  who  approached  it,  and  it  was  subsequently  con- 
demned as  such  in  an  official  report  of  the  city  surveyor. 

The  expert  witnesses  all  agree  that  the  method  of  demolition  thus 
adopted  by  Sellers  &  Co.  was  improper,  unsafe  and  unscientific,  and 
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that  the  braces  and  punines,  or  at  least  a  greater  number  of  them, 
should  have  been  left  for  removal  in  connection  with  the  trufiaes 
themselves  as  evidently  contemplated  by  the  contract,  and  as  no 
doubt  would  have  been  done  had  the  work  proceeded  under  the  direc- 
tion of  a  competent  architect. 

Under  this  condition  of  affairs  Lynch  proceeded  with  his  work  and 
safely  removed  a  large  number  of  the  trusses.  The  method  of  re- 
moval adopted  was  to  bring  a  derrick  up  close  to  the  truss  and  lash  the 
latter  securely  to  the  derrick  so  as  firmly  to  support  it  and  hold  it  in 
position }  then  to  fasten  a  gant  line  to  the  purline  and  to  disengage 
the  latter  from  the  truss  by  tension  on  the  gant  line,  to  tear  it  from  its 
fastenings  and  then  to  lower  it. 

On  the  occasion  with  which  we  are  concerned  this  work  had  pro- 
gressed as  usual,  the  truss  bad  been  secured  to  the  derrick,  and  Faren, 
Lyuch's  employee,  reached  over  on  the  puriiue  for  the  purpose  of 
fastening  the  gant  line  to  it,  when  the  purline  slipped  from  its  sup- 
ports, plunging  Faren  in  a  fall  of  peventy-five  feet,  accompanied  by 
the  purline  itself  which  fell  on  him,  occasioning  his  death. 

The  widow  and  minor  children  bring  the  present  action  against  de- 
fendant for  damages,  and,  on  the  verdict  of  a  jury,  recovered  a  judg- 
ment for  $5000,  from  which  the  defendants  appeal. 
The  grounds  of  defence,  as  we  understand  them,  are  threefold,  viz.: 
1st.  That  Lynch  was  an  independent  contractor,  and  therefore  that 
the  relation  of  master  and  servant  did  not  exist  between  defendants 
and  Faren,  the  employee  of  Lynch. 

2nd.  That  if  Lynch  was  not  an  independent  contractor,  then  that  he 
was  a  fellow  servant  of  Faren,  and  the  injury  resulting  from  Lynches 
fault,  Faren  cannot  recover. 

3rd.  That  Faren  knew  the  danger  and  assumed  the  risks  of  the 
work,  and  therefore  cannot  recover. 

I. 
Both  parties  quote  and  accept  the  exposition  of  the  doctrine  of  in- 
dependent contractor  given  by  Wm.  Wood  in  his  work  on  Master  and 
Servant,  viz. :  ^'  When  a  person  lets  out  work  to  another  to  be  done 
by  him,  such  person  to  furnish  the  labor  and  the  contractee  reserving 
no  control  over  the  work  or  workmen,  the  relation  of  contractor  and 
conti'actee  exists,  and  not  that  of  master  and  servant,  and  the  con- 
tractee is  not  liable  for  the  negligent  or  improper  execotion  of  the 
work  by  the  contractor.''    Wood  on  Master  and  Servant,  p.  593. 

This  is  a  sound  and  conservative  prinriple,  but  the  element  essential 
to  the  discharge  of  the  contractee  from  responsibility  is  that  he  shall 


NEW  ORLEANS,  DECEMBER,  1887.  1017 

Tutrix  vm.  Mien  Sl  Go. 

not  reBerve  control  over  the  work.  Tliis  does  not  mean  that  lie  may 
not  reserve  a  certain  kind  of  power  of  direction  as  to  the  thing  to  be 
done,  provided  the  method  and  instramentB  of  doing  tlie  tiling  are 
luft  under  the  excluBive  control  of  the  contractor.  \'  The  simple  test 
is,"  says  Mr.  Wood,  **  who  has  the  general  control  over  the  work  f 
who  has  the  right  to  direct  what  shall  be  done  and  how  to  do  it  f  And 
if  the  person  employed  reserves  this  power  to  himself,  his  relation  to 
his  employer  is  independent  and  he  is  a  contractor ;  but  if  it  is  re- 
served to  the  employer  or  his  agents,  the  relation  is  that  of  master  and 
servant,"  Wood,  614. 

In  the  leading  case  of  Camp  vs.  the  Church  Wardens,  the  contract 
was  for  the  reconstruction  of  a  cathedral  according  to  certain  plans, 
the  contractor  agreeing  to  act  ^'  under  the  direction  and  superintend- 
ence of  the  architect  appointed  by  the  wardens."  The  court  found  the 
iujnry  resulted  from  defects  in  the  plan  pursued  in  prosecuting  the 
work  as  well  as  from  uegligence  in  the  contractor,  and  held  both  liable 
in  $olidOf  on  the  ground  that  the  plan  or  method  of  prosecuting  the 
work  was  under  the  control  of  the  architect.  Camp  vs.  Church 
Wardens,  7  Am.  322. 

In  another  case  before  the  Supreme  Court  of  the  United  States,  the 
contract  was  for  the  building  of  a  wharf  by  the  contractor  for  a  rail- 
way company,  and  the  contract  contained  the  clause:  "  It  i» understood 
and  agreed  that  the  said  G.  W.  Bay  ley,  division  engineer  of  the  com- 
pany, shall  supervise  and  direct  the  work-  herein  agreed  to  be  done, 
and  that  the  said  work  shall  be  done  to  his  said  satisfaction."  Con- 
sidering the  nature  of  the  work,  the  court  held  that  this  clause  oper- 
ated a  reservation  of  control  over  the  method  of  conducting  it  which 
rendered  the  company  responsible  for  injury  resulting  from  defect  in 
such  method.    R.  R.  Co.  vs.  Hanning,  15  Wall.  650. 

A  recent  case,  perfectly  analogous  to  the  instant  one,  arose  before 
the  Supreme  Court  of  Massachusetts,  where  the  contractor  entered 
into  a  written  contract  with  trustees,  by  which  he  agreed  "  to  take 
down  the  entire  building  known  as  the  A.  house,  or  so  much  theroof 
as  the  trustees  may  request,^'  and  which  also  provided,  **  All  of  said 
work  to  be  done  carefully  and  under  the  direction  and  subject  to  the 
approval  of  the  trustees."  The  court  held  that  this  reservation  of  con- 
trol implied  that  the  contractor  ^*  was  subject  to  their  orders  as  to  the 
time  and  manner  and  mode  of  doing  the  work ;  that  they  had  the  right 
to  step  in  and  say  to  him, ' you  are  not  doing  this  as  we  directed  you 
to  do  it;  we  direct  yon  to  do  thus  and  so,  and  we  direct  you  to  do  this 
in  the  other  way,'"  and  that  this  brought  the  cane  within  the  relation 
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of  master  and  servant,"  and  rendered  the  tnistees  reaponaible  for  in- 
juries resulting  from  the  negligence  of  their  employee.  Linnehan  vs. 
Rollins,  187  Mass. 

In  the  presej>t  case,  two  things  are  apparent  on  the  face  of  the  con- 
tract, viz.:  1st.  That  the  work  referred  to  in  the  contract  embraced 
the  entire  demolition  of  the  internal  framing  of  the  building,  including 
removal  of  braces  and  purlines.  2d  That  the  entire  order,  method 
and  plan  of  this  work  of  demolition  was  subject  to  the  control  of  de- 
fendants through  their  agent,  the  supei  vising  architect,  whose  direc- 
tions Lynch  was  bound  to  obey  under  penalty  of  forfeiting  all  his 
rights.  The  nature  of  the  work  was  such  that  nothing  else  but  the 
method  of  doing  it  required  the  supervision  of  an  architect,  and  we  can 
see  no  other  possible  construction  of  the  language  employed. 

If  the  architect  had  directed  or  permitted  Lynch  to  strip  the  build- 
ing as  actually  done  by  defendants,  before  removing  the  spans.  Lynch 
would  have  been  the  servant  of  defendants  quoad  the  adoption  of  this 
method,  and  they  would  have  been  responsible  for  any  injury  resulting 
therefrom.  AforHori  are  they  responsible  when  they  themselves 
adopt  this  method  and  do  this  part  of  the  work  themselves. 

All  authorities  agree  that  the  immunity  of  a  coutractee  depends  on 
his  entire  abstinence  from  control,  and  that  if  he  personally  interferes 
in  the  work  and  assumes  control  of  it  or  of  some  part  of  it,  and  through 
such  interference,  whether  as  a  direct  re.sult  or  as  a  consequence 
thereof,  injury  results  to  a  servant,  he  is  responsible.  2  Thompson  on 
Neg.,  p.  913,  No.  40;  Wood,  Mast,  and  Servant,  p.  837;  Wharton  on 
Neg.  M  186,  205;  Cooley  on  Torts,  p.  548;  Gilbert  vs.  Beach,  16  N. 
Y.  608 ;  HeflFerman  vs.  Benkard,  1  Robt.  432. 

It  is  perfectly  clear  that  the  stripping  of  the  building  by  the  re- 
moval of  the  purlines  and  braces  was  an  essential  part  of  the  work 
covered  by  the  contract;  that  the  time,  order  and  manner  of  their  re- 
moval formed  important  elements  of  the  method  to  be  adopted  in 
effecting  the  demolition  ;  that  the  adoption  of  the  particular  method 
here  pursued  was  the  direct  act  of  defendants  themselves ;  that  ft 
was  a  vicious,  faulty  and  dangerous  method,  and  if  the  injury  to  Faren 
happened  as  a  direct  result  or  consequence  of  this  fault,  defendants 
cannot  shield  themselves  from  responsibility  under  the  doctrine  of  in- 
dependent contract. 

II. 

The  evidence  leaves  no  doubt  that  the  accident  to  Faren  was  the 
consequence  of  the  acts  of  defendants  in  stripping  and  weakening  the 
building.    No  other  cause  is  assigned  for  the  breaking  of  the  fasten- 
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ings  and  the  detachmeDt  of  the  purline  from  its  supports,  without 
which  it  coald  not  have  falleu.  This  detachment  resulted  from  the 
spreading  of  the  trusses  occasioned  by  the  removal  of  the  numerous 
purlines  and  braces  which  held  them  in  position,  and  by  the  jarring  to 
whicli  the  building  had  been  subjected  in  this  unsafe  condition.  As 
to  whether  this  spreading  occurred  before  or  after  Lynch  began  work 
on  thin  particular  truss  the  evidence  is  conflicting ;  but  it  is  sufficient 
to  say  it  could  not  have  occurred  at  all  but  for  the  removal  of  the  other 
purlines  and  the  strain  to  which  tlie  structure  had  submitted. 

It  is  claimed,  however,  that,  notwithstanding  the  fault  of  defend- 
ants, the  accident  would  not  have  happened  but  for  the  fault  of  Lynch 
in  failing  to  comply  with  the  stipulation  in  his  contract  requiring  him 
*'  to  use  all  necessary  braces,  struts,  etc.,  so  as  to  secure  the  safety  of 
the  various  parts  of  the  building." 

This  may  or  may  not  be  true ;  but  conceding  it  to  be  true,  this 
would  only  serve  to  impute  the  accident  to  the  combined  faults  of  de- 
fendants and  of  Lynch,  and  the  effect  would  be,  not  to  discharge  de- 
fendants, but  merely  to  make  Lynch  responsible  in  solido  with  them. 
Camp  vs.  Church  Wardens,  7  Ann.  322 ;  Cooley  on  Torts,  p.  548. 

If  we  treat  Lynch  as  a  servant  and  not  as  an  independent  contrac- 
tor, and  Faren,  as  a  fellow  servant,  this  would  afford  no  protection  to 
defendants.  The  doctrine  is  well  settled  that  '^  if  the  negligence  of 
the  master  had  a  shaie  in  causing  the  injuries  of  plaintiff,  the  master 
is  liable,  notwithstanding  the  contributory  negligence  of  his  fellow- 
servant.''  Grraud  Trunk  vs.  Cummings,  106  U.  S.  700;  Beach  on 
Cont.  Neg.,  $96j  Wharton  on  Neg.,  JJ  234,  913j  2  Thimp.  Neg.,  p. 
913. 

Moreover,  under  this  view  of  Lynch's  relation  as  a  servant,  he 
would  be,  as  to  Faren,  a  vice- principal  or  direct  representative  of  tlie 
master,  to  whom  Faren  would  owe  the  same  obedience  as  to  the  mas- 
ter himself,  and  for  whose  negligence  the  master  would  be  responsible 
as  fur  his  own.  Chicago,  etc.,  R.  R.  Co.  vs.  Ross,  1J2  IT.  S.  Sec, 
877;  Towns  vs  R.  R.  Co.,  37  Ann.  682;  Wood  on  Master  and  Servant, 

p.  865. 

III. 

The  final  contention  of  the  defense  is  that  Faren  knew  the  danger, 
and  assumed  the  risk  of  the  work  in  which  he  was  engaged. 

Without  discussing  the  nice  distinctions  underlying  the  application 
of  the  principle  referred  to,  it  is  sufficient  to  say  that  tho  servant  is 
only  bound  to  see  patent  defects,  not  latent  ones;  that  mere  knowledge 
of  ilefects  will  not  bar  his  recovery  unless  accompanied  by  knowledge 
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that  the  defects  are  dangeroas,  and  that  he  has  a  right  to  rely  apoD 
the  care  and  superior  knowledge  and  judgment  of  liis  employer,  and 
to  act  upon  the  assumption  that  the  latter  would  not  expose  him  to 
unnecessary  risk^  and  hait  taken  all  proper  precautions  to  guard  bim 
fi*om  danger.  Wood,  Master  and  Servant,  pp.  681,  738-9,  763;  2 
Thompson,  Neg.,  p.  975 ;  Wharton,  Neg.,  $  215. 

Here  the  defect  which  occasioned  the  injury,  viz  :  the  disengagement 
of  the  pnrline,  was  latent  and,  of  course,  entirely  unknown  to  Faren, 
as  otherwise  he  would  not  have  trusted  his  weight  upon  it.  It  was  the 
result  of  the  vicious  and  faulty  method  of  demolition  adopted  by  de- 
fendants, the  more  faulty  because  they  dispensed  with  the  supervising 
architect  required  by  their  contract,  whose  better  judgment  would, 
doubtless,  have  prevented  such  imprudence.  At  all  events,  they  cre- 
ated the  danger,  and  were  under  the  highest  obligation  to  guard 
against  it.  They  adroit  that  they  did  not  know  or  believe  that  there 
was  danger.  How  can  they  require  of  Faren  more  knowledge  or  bet- 
ter judgment  than  their  own  f  He,  on  the  contrary,  had  the  right  to 
rely  on  their  superior  knowledge  and  judgment.  He  had  been  en- ' 
gaged  on  this  work  from  the  beginning.  Notwithstanding  the  strip- 
ping, a  very  large  number  of  the  trusses  had  been  lowered  without  ac- 
cident. He  was  not  bound  to  anticipate  that  this  particular  pnrline 
was  disengaged,  or  held  to  assume  the  risk  of  such  a  peril. 

The  principle  invoked  by  defendants  has  no  application  to  this  case, 
and  as  the  injury  happened  by  their  fault,  they  must  respond  for  the 
damages. 

The  verdict  of  the  jury  was  unanimous  as  to  defendants*  liability, 
one  juror  stating  that  he  disagreed  as  to  amount  of  damages  allowed, 
without  stating  whether  he  thought  they  should  be  greater  «>t  less. 
The  jury  acted  under  a  charge  of  the  judge,  unusually  full  and  clear, 
and  certainly  ns  favorable  to  defendants  as  the  law  would  justify. 
The  judge,  in  overruling  the  motion  for  new  trial,  announced  his  con- 
clusion that  the  law  and  the  evidence  were  in  favor  of  plaintiff. 

After  a  painstaking  study  of  the  record,  we  agree  with  him. 

Judgment  affirmed. 

Poch6,  J.  takes  no  part  in  this  opinion  and  decree,  having  not  heard 
the  argumentof  the  case. 
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No.  9938. 
Mrs.  Josephine  Jermann  vs.  Mrs.  Mary  Tenneas  et  als. 

When  a  mui  eontnots  a  second  marriage  whilst  his  first  wife  is  living  and  undiTorced,  and 
dies  tearing  property  acquired  daring  the  second  martiage,  if  the  second  wife  married 
in  good  faith,  the  esUte  will  be  shared  equally  by  the  two  wives. 

Where  after  the  death  of  the  hasband  the  widow  of  the  second  marriage  recovers  an  im 
movable,  which  had  been  acquired  during  her  marriage,  bat  from  which  the  hasband 
had  been  illegally  evicted  before  his  death,  the  property,  together  with  its  fniito  and 
revenues  recovered  at  the  same  time,  will  belong  to  the  second  community  and  be  sub- 
ject to  be  equally  divided  between  the  two  widows. 

The  widow  of  the  second  marriage  is  onlr  accountable  for  the  revennes  of  the  property  In 
her  poasession  received  by  her  after  the  dissolution  of  the  marriage  from  Judicial  de- 
mand.   She  is  a  possessor  in  good  faith. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
lUSOty    J. 


J.  O,  Nixon,  Jr.  J  for  Plaintiff  and  Appellee. 

Braughn,  Buck,  Dinkelapieland  Hartj  for  Defendants  and  Appellants. 


The  opinion  of  the  Coart  was  delivered  bj 

ToDDy  J.    The  petition  alleges  in  substance : 

That  Francis  Jermann,  alias  Germaine,  contracted  marriage  with 
the  plaintiff,  Josephine  Atlinger,  in  Germany  in  1851,  and  that  there 
was  born  of  the  marriage  one  child,  Josephine  Jermann,  who  joins  in 
tlie  salt. 

That  shortly  after  the  birth  of  the  child,  the  said  Francis  emigrated 
to  the  United  States,  leaving  his  wife  and  child  in  Geimany. 

That  after  his  arrival  in  this  country  he  contracted  a  second  mar- 
riage in  the  city  of  New  Orleans  with  one  Mary  Tenneas,  of  which 
marriage  there  were  eight  children  born,  who  are  named  in  the  peti- 
tion, and  with  their  mother  are  made  defendants  in  the  suit. 

.  That  Francis  Jermann  died,  in  this  city,  on  the  2d  June,  1873,  leav- 
ing an  estate,  consisting  mainly  of  certain  city  lots  and  buildings  de- 
scribed in  the  petition,  which  were  acquired  during  the  existence  of 
the  second  marriage. 

That  this  property,  though  inventoried  as  belonging  to  the  succes- 
sion of  said  Jermann,  had  been  sold  at  sheriff's  sale  prior  to  his  death, 
but  that  in  a  suit  brought  after  his  death  by  the  widow  of  his  second 
marriage,  the  sheriff's  sale  had  been  annulled  and  the  property  restored 
CO  the  snccession,  and  rents  of  the  same  recovered  to  the  amount  of 
$7311. 

This  immovable  property,  the  money  thus  recovered  for  the  rents  of 
the  same,  and  the  revennes  thereof  since  it  came  into  the  possession  of 
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the  defendant  Mury  Tennea?,  widow  of  tlie  second  inarriag»»,  are  asked 
to  be  community  property  between  the  deceased  Francis  Jermann  and 
the  defendant  and  Mary  Tenneap,  his  second  wife,  bnt  one-half  of  it 
is  claimed  to  belong  to  tlie  plaintiff,  Mrs.  Josephine  Jermann,  the  first 
wife. 

There  is  no  money  judgment  prayed  for  against  the  children  of  the 
second  marriage. 

To  this  petition  there  was  an  exception  of  "  no  cause  of  action  ^ 
filed. 

Upon  this  exception  judgment  was  rendered  as  fuUows  (qaotiug) : 

^*  It  is  ordered  that  the  exception  •  •  •  in  so  far  as  con- 
cerns the  money  demand  against  the  heirs  be  maintained ,  and  as  to 
the  widow,  Mrs.  Mary  Gernmine,  as  far  as  same  concerns  rents  and 
revenues  up  to  judicial  demand  be  alro  maintained,  otherwise  over- 
ruled. 

From  this  judgment  the  plaintiffs  have  appealed. 

The  appellants  do  not  complain  of  the  judgment  so  far  as  it  relievos 
the  heirs  of  %  demand  for  a  money  judgment,  or  of  any  liability  for 
money  received  by  their  mother  from  any  source. 

There  is,  however,  some  obscurity  in  the  language  of  the  judgment, 
but  we  construe  it  to  mean  and  hold  that  the  defendant,  Mary  Teu- 
neas,  widow,  is  not  liable  for  the  revenues  of  the  property  since  she 
recovered  possession  of  it,  after  annulling  the  sheriff^s  sale,  prior  to 
judicial  demand.  Thus  leaving  intact  the  demand  for  the  recovery  o^ 
one-half  of  the  immovable  property  and  one-half  of  the  money  re- 
covered from  the  rents  of  the  8«cme  by  the  defendant  under  tlie  judg- 
ment against  the  party  holding  under  the  sheriff's  sale. 

The  theory  of  the  plaintiff's  snit  is  that  the  community  growing  out 
of  the  second  marriage  of  Jermann  is  composed  : 

1.  Of  the  immovable  described. 

2.  Of  the  rents  recovered  for  it  whilst  it  waf.  out  of  the  possession 
of  the  defendant. 

3.  The  revenues  of  the  property  after  possession  was  recovered  by 
the  defendant  and  before  judicial  demand. 

4.  The  revenues  after  judicial  demand. 

As  we  construe  it,  the  judgment  maintained  the  sn\t»  in  all  the 
above  items  save  the  third — i.  e.,  as  to  the  revenues  of  the  property 
received  before  the  institution  of  the  suit. 

A  reasonable  construction  of  the  language  of  the  judgment  can  admit 
of  no  other  conclusion. 
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The  Becond  item  above  em  braces  only  money  collected  for  the  second 
commnnlty — on  account  of  revenues  it  is  true — ^but  not  of  revenues 
received  from  t!ie  property  by  the  widow  whilst  in  her  possession,  but 
for  revenues  enjoy cd  by  another  whilst  the  possession  of  the  property 
was  illegally  withheld  from  her  and  she  was  seeking  to  recover  it. 

The  property  itstOf  was  not  in  the  posse  sion  of  Jermann  at  the  time 
of  his  death.  It  had  been  sold  at  sheriff^s  eale.  It  was  afterward  re> 
covered  by  the  widow,  and  with  the  property  was  recovered  also  its 
fruits  during  the  time  it  was  held  by  the  purchaser  under  the  illegal 
sale.  Both  parties  admit  that  the  property  its  If  belongs  to  the  com- 
munity, notwithstanding  it  was  not  in  possession  of  the  community 
when  it  was  dissolved  by  the  death  of  Jermann,  and  we  cannot  per- 
ceive why  the  fruits  of  that  property,when  recovered,  did  not  have  the 
same  status  as  to  ownership  or  title  as  the  property  it«elf. 

The  only  question,  therefore,  really  presented  for  our  solutionis, 
whether  there  was  any  liability  shown  by  the  petition  against  the  de- 
fendant widow  of  the  second  marriage  for  the  revenues  of  the  prop- 
erty received  by  her  before  the  institution  of  this  suit  whilst  in  her 
possession. 

It  is  not  charged  in  the  petition  that  the  marriage  with  Jermann  was 
contracted  by  her  in  bad  faith ;  on  the  contrary,  taking  the  allegation 
and  prayer  of  the  petition  as  a  whole,  it  is  fairly  deducible  that  it  is 
admitted  that  she  entered  into  marriage  in  good  faith,  in  entire  igno- 
rance of  the  previous  marriage  of  her  husband  and  of  his  having  an- 
other living  wife. 

Being  thus  in  good  faith  as  to  ti.e  marriage,  she  had  a  right  to  be- 
lieve, and  did  believe,  that  she  was  the  owner  of  one-half  of  the  prop- 
erty acquired  during  her  marriage  and  the  usufructuary,  as  widow  in 
community,  of  the  other  half  and  thus  legally  entitled  to  receive  its 
fruits  and  revenues.  In  other  words,  that  she  was  strictly  a  possessoi' 
in  good  faith,  and  she  so  remained  until  informed  by  this  suit  of  the 
prior  marriage  of  her  husband  of  the  existence  of  his  first  wife. 

The  counsel  for  plaintiff  contend  that  the  qut- stion  of  possession  in 
good  faith,  and  the  rights  incident  thereto,  has  no  application  under 
the  circumstances  of  this  case,  but  only  applies  to  petitory  or  posses- 
sory actions,  but  we  cannot  concur  in  this  view.  It  is  of  wider  scope 
and  significance. 

It  is  in  truth  the  broad  principle  of  equity,  of  universal  application, 
that  a  person  in  possession  of  an  immovable  under  a  just  title  right- 
fully and  legally  entitled  to  believe  he  is  the  owner  of  the  premises, 
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cannot  justly  be  condemned  to  pay  its  revenuea  to  another  before  the 
same  are  demanded  of  him, and  his  right  to  receive  tbeni  is  qaestioned. 

We  are  supported  in  tliis  conclusion  by  (he  decision  in  the  caae  of 
Hubbel  vs.  Inkstein  (7  Ann.  252),  where  the  question  was  directly 
presented.  It  is  true  that  in  that  case  the  party  sued  liad  been  put 
into  possession  of  the  property  by  an  order  of  court  aa  widow  aud 
usufructuary;  but  that  circumstance  does  not  effect  the  principle  un- 
derlying both  cases. 

With  the  construction  placed  on  the  judgment  appealed  from  as 
above  stated,  we  find  no  error  in  it,  and  it  is  therefore  affiimed  with 
costs. 


No.  9922. 
S.  D.  Cabpbhteb  vs.  S.  B.  Camp  et  ai^. 

The  books  of  a  oommercial  paitnenhip  are  receirable  in  OTidenoe.  and  are  en  titled  to  great 
weight  and  oomsideration  when  they  bear  upon  the  disputed  qoestiona  of  fact  and  with 
refeienoe  to  which  the  testimony  of  witnesses  is  conflicting. 

In  case  the  business  of  the  partnership  has  been  almost  ezdnsiyely  conducted  by  on^  mem- 
ber of  the  firm,  and  the  books  haye  been  kept  by  him,  the  other  is  entitled  to  introdnoe 
OTidence  of  the  incorrectness  of  the  entries  contained  therein,  and  also  to  show  thst 
others,  not  entered,  shonld  be  made ;  but  this  is  subject  to  oyerthrow  by  oonoterralUng 
testimony. 

APPEAL  from  the  Twenty- third  District  Court,  Parish  of  Iberville. 
Talbot,  J. 

Samuel  Matthews  and  Leonard,  Marks  d  Bruenn,  for  Plaintiff  aud 
Appellee. 
A.  A.  Browne  and  David  N,  Barrow,  for  Defendants  and  Appellants. 


The  opinion  of  the  court  was  delivered  by 

Watkins.  J.  This  is  a  suit  for  a  partition  of  the  property  of  a  saw- 
mill partnership,  by  licitation,  and  the  settlement  of  its  affairs  b«- 
tween  the  partners. 

The  wife  of  the  defendant  (Camp)  was  made  a  party  to  the  suit,  but 
upon  the  exception  of  the  curator  ad  Jioe  appointed  to  represent  her, 
an  absentee,  it  was  dismissed  as  to  her.  Upon  like  exception  the  at- 
tachment was  dissolved  and  the  garnishees  discharged. 

At  this  juncture,  the  defendant,  Camp,  likewise  a  citizen  of  Hall- 
ville,  Texas,  appeared  by  counsel  and  filed  an  answer,  and  submitted 
himself  to  the  jurisdiction  of  the  court.  There  is  no  dispute  in  re- 
spect to  what  property  remains  for  division  and  partition,  and  none  in 
regard  to  the  necessity  and  propriety  of  sale  to  effect  it. 
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It  appears  that,  prior  to  March,  1882,  there  was  a  partnership  exist- 
ing between  J.  H.  Mallory  and  the  plaintiff  m  the  saw-mill  business. 
The  domicile  was  in  Caddo  parisli,  this  State,  and  the  defendant. 
Camp,  was  employed  by  the  company,  at  a  salary  of  $4  per  day,  with 
an  eventual  interest  in  the  business.  It  was  in  contemplation  of  the 
parties— a  part  of  their  agreement — that,  when  the  net  earnings  of  the 
mill  should  pay  the  amount  of  the  original  investment,  Camp  should 
become  a  partner.  Before  this  arrangement  was  consummated  the 
plaintiff  became  the  owner  of  Mallory 's  interest  in  the  plant,  and  it 
was  transferred  to  Hallville,  Harrison  County,  Texas,  in  March,  1882. 

Camp,  assuming,  and  obligating  himself  to  pay  the  deficit  on  the  in- 
vestment of  Carpenter  and  Mallory  of  $1590  24,  was  admitted  into 
full  and  equal  partnership  with  the  plainti£f. 

The  style  of  their  firm  was  S.  D.  Carpenter  &  Co. 

This  contract  was  a  verbal  one. 

The  mill  was  operated  at  Hallville,  Texas,  from  date  of  its  estab- 
lishment there  until  the  19th  of  June,  1883,  when  Camp-,  acting  for  S. 
D.  Carpenter  &  Co.,  sold  the  entire  plant  to  one  J.  J.  McDearmont, 
for  the  price  of  $5611  23.  He  removed  same  to  the  parish  of  Iberville, 
this  State,  and  therein  re-established  it,  and  began  the  manufacture  of 
lumber.  He  made  various  payments  on  the  purchase-price,  whereby 
same  was  reduced  to  $1932  80,  as  shown  by  the  books  of  S.  D.  Car- 
penter &  Co.  In  the  meat) while  Camp  purchased  from  McDearmont 
an  undivided  half  interest  in  the  plant,  and  they  formed  a  new  part- 
nership, styled  McDearmont  &  Camp. 

In  so  doing  Camp  assumed  and  promised  to  pay  to  S.  D.  Carpenter 
&  Co.  the  balance  due  them  by  McDearmont  on  the  purchase- price  of 
the  mill.  Subsequently  McDearmont  &  Camp  became  insolvent,  and 
made  a  cession,  and  upon  their  schedule  of  liabilities  placed  S.  D. 
Carpenter  &  Co.  as  their  creditors  at  the  sum  above  stated. 

At  a  judicial  sale  made  of  the  effects  of  the  estate  of  the  insolvents 
Camp  became  the  adjudicatee  for  8,  Ih  Carpenter  dt  Co.,  of  the  saw-mill 
and  appurtenances.  The  tableau  of  distribution  therein  filed  shows 
that  only  a  dividend  of  31^per  cent  was  due  creditors  and  entitling  S. 
D.  Caipenter  &.Co.  to  $602  28. 

Deducting  this  partial  payment,  and  the  balance  due  by  Camp,  on 
his  assumptionMs'$1330  52.  In  this  manner  the  plant  was  restored  to 
S.  D.  Carpenter  &  Co.,  and  these  various  mutations  of  title  have  pro- 
duced, in  great  part,  the  diflferences  and  disputes  between  the  partners. 

As  the  business  of  this  firm  was  to  be  under  the  management  and 
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general  saperinteDdence  of  Camp,  the  books  of  the  coDcern  were 
either  kept  by  him,  or  others,  aoder  his  direction. 

They  were  retained  by  Camp  until  about  the  Ist  of  February,  1885, 
when  they  were  surrendered  to  the  plaintiff.  During  the  time  the 
books  were  in  his  keeping  he  caused  to  be  made  therein  certain  entries, 
of  which  Camp  complains  as  fraudulent.  As  soon  as  he  recovered 
possession  of  them,  he  made  certain  counter  entries,  correcting  and 
counteracting  those  made  by  Carpenter. 

These  entries  and  counter  entries  present  the  principal  controversies 
for  discussion  and  determination. 

These  may  be  enumerated  as  follows,  viz : 

1st.  The  statement  of  ledger  and  journal  entries  in  reference  to 
Camp's  purchase  of  the  Mallory  interest  in  the  mill,  correctly. 

2d.  The  ascertainment  of  the  validity  of  Camp's  claim  for  a  salary 
and  the  acfjustment  of  his  account,  accordingly. 

3d.  The  determination  of  the  amount  due  S.  D.  Carpenter  &  Co.  by 
Camp  on  account  of  his  assumption  of  the  indebtedness  of  McDear- 
mont,  and  the  proper  correction,  if  any,  of  his  account. 

4th.  The  proper  allowance  to  be  made  to  the  plaintiff  for  price  of 
mules  and  wagons  sold  by  Camp. 

5th.  The  adjustment  of  the  item  for  freight  bill  paid  by  Carpenter, 
Ely  &  Co.  on  mill  and  machinery. 

This  rSsumS  of  the  salient  points  in  these  complicated  transactions 
enables  us  to  determine  the  issues  more  easily. 

I. 

One  of  the  principal  troubles  in  the  way  of  a  settlement — one  in  re- 
lation to  which  a  mass  of  evidence  has  been  taken — arises  from  the 
disputed  entries,  above  referred  to. 

The  books  of  a  commercial  partnership  are  receivable  in  evidence, 
and  are  entitled  to  great  weight  and  consideration,  when  they  bear  on 
disputed  questions,  and  with  reference  1o  which  the  testimony  of  wit- 
nesses is  conflicting  and  unsatisfactory.  In  the  instant  case  the  books 
seem  to  have  been  kept  exclusively  by  the  defendant  up  to  the  date 
the  alleged  fraudulent  alterations  were  made.  Up  to  this  point  we 
may  safely  assume  that  tlie  books  are  correct,  and  at  least,  binding  on 
the  defendant.  But  we  know  of  no  rule  whereby  the  plaintiff  can  be 
precluded  from  making  an  examination  of  them,  or  from  introducing 
evidence  to  show  their  incorrectness;  but  the  burden  of  proof  is  on 
the  plaintiff,  and  he  must  prove  the  alleged  errors  by  a  fair  and  satis- 
factory preponderance  of  testimony.  . 
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The  books,  when  thas  coDsidered,  show — at  a  date  anterior  to  the 
plaintiff's  correction — there  was,  y\z : 

A  balance  against  Carpenter  of $4,077  20 

A  balance  against  Camp  of 2,730  14 

Both  parties  concede  this. 

II. 

The  transaction  in  reference  to  Camp's  purchase  of  an  interest  in 
tlie  Carpenter  &  Mallory  mill  in  1882,  and  which  is  the  stepping-stone 
to  the  formation  of  the  partnership  of  S.  D.  Carpenter  &  Co.,  is  thus 
stated  on  the  latter's  books,  as  kept  by  Camp,  viz : 

•'  Mill  account $1,690  24 

"To  Sundries: 

"S.  B.  Camp $643  36 

"  S.  D.  Carpenter 946  88 

In  point  of  fact  Carpenter  &  Mallory  were  indebted  to  Camp 
$643  36,  and  this  formed  a  part  of  the  amount  he  assumed  in  purchas- 
ing the  mill.  It  should  have  been  treated  as  a  part  payment  on  the 
amount  of  purchase  price. 

It  should  not  have  been  placed  to  his  credit. 

Had  Camp  paid  Carpenter  $946  88  he  would  have  been  entitled  to 
one-half  interest  in  the  mill.  But  he  did  not  have  the  cash,  and  could 
not  pay  it.  So  Carpenter  and  Camp  agreed  that  this  matter  should  be 
settled  by  making  proper  eu trios  in  the  books.  The  one  just  quoted  is 
the  one  made  by  Camp.  The  proper  entry  would  have  been  a  charge 
against  Camp  and  a  credit  to  Carpenter  of  $946  88. 

So  the  books  should  be  corrected  by  charging  Camp  $643  36,  in  or- 
der to  offset  his  improper  credit  of  that  amount,  and  he  should  be 
charged  with  the  $946  88  due  to  Carpenter.  The  judge  a  quo  made 
the  latter  correction  only.  His  judgment  must  be  so  corrected  as  to 
charge  Camp  with  $643  36  in  addition. 

III. 

An  examination  of  the  evidence  has  satisfied  us  that  the  demand  of 
Camp  for  an  allowance  of  $4  per  day,  or  $1200  per  annum,  as  a  salary, 
in  addition  to  one-half  of  the  profits,  is  unfounded,  and  we  concur  in 
the  decree  of  the  district  judge  rejecting  the  same.  He  found  that  the 
defendant  had  only  withdrawn,  on  that  account,  $525,  and  only 
charged  him  one-half  of  that  sum— $262  50.  We  find,  from  the  book?, 
that  he  has  withdrawn  the  sum  of  $582,  and  should  have  been  charged 
with  the  entire  amornit  The  situation  is  just  the  same  as  if  he  had 
expended,  unduly,  that  sum  for  any  purpose,  disconnected  from  the 
partnership.    He  is  chargeable  with  it. 
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IV. 

As  is'  fully  sbovrn  in  the  statement,  Camp  purchased  of  MoDearmont 
an  interest  in  the  mill  and  appartenanees,  after  the  sale  to  him,  and  its 
removal  to  the  parish  of  Iberyille ;  and,  as  the  price,  agreed  to  as- 
sume, and  promised  to  pay  S.  D.  Carpenter  &  Co.,  the  balance  J.  J. 
McDearmont  was  owing  them,  on  his  purchase  thereof,  as  shown  by  the 
books  of  said  company. 

By  this  assumption  said  indebtedness  became  that  of  Camp,  notwith- 
standing S.  D.  Carpenter  had  not  released  McDearmont. 

As  has  been  shown  above,  this  balance  is  $1390  52,  and  he  must  be 
charged  therewith,  on  settlement. 

V. 

It  is  difficult  to  determine  the  proper  allowance  to  be  made  in  favor 
of  the  plaintiff,  on  the  score  of  mules  and  wagons  belonging  to  him , 
that  were  sold  by  the  defendant  Camp. 

It  does  not  appear  from  the  petition  that  the  plaintiff  makes  any 
definite  and  special  claim  on  this  score.  But  evidence  was  adduced  on 
this  issue ;  the  parties  argue  it  in  their  briefs ;  the  judge  a  quo  has  ex- 
amined and  decided  it ;  and  specific  claim  is  made  in  plaintiff^s  and 
appellee's  answer  to  the  appeal  of  defendant,  for  an  increase  of  judg- 
ment on  that  account. 

Under  these  circumstancss  we  are  of  the  opinion  that  the  interest  of 
both  parties  would  be  better  subserved  by  the  decision  of  it  than  by 
its  remission  to  a  separate  suit. 

On  this  score  the  plaintiff  claims  $1812  63,  and  the  entries  on  the 
books  show  that  Camp  realized  that  sum  for  the  mules  and  wagons 
belonging  to  Carpenter,  but  there  appears  to  have  been  a  previous 
transaction  between  Carpenter  and  Forrest  and  Munden,  in  which  the 
former  became  the  purchaser  of  mules  for  the  price  of  $600,  with  which 
sum  Carpenter  is  charged  on  the  books,  and  Forrest  and  Munden  are 
credited.  There  is  a  strong  probability  of  this  amount  having  formed 
a  part  of  the  consideration  of  the  subsequent  sale  by  Camp  to  Forreat 
and  Munden,  of  Carpenter's  stock.  If  so,  then  the  latter  is  not  en- 
titled to  charge  Camp  with  it.  We  are  of  tiiat  opinion.  Inasmuch  as 
the  firm  of  S.  D.  Carpenter  &  Co.  had  no  interest  in  these  mules  and 
wagons,  and  Camp  acted  as  agent,  or  negotiarum  geator  for  Carpenter,  he 
should  be  held  to  account  for  the  surplus  of  the  price  of  sale,  above 
the  $600  Carpenter  had  withdrawn  from  the  firm  in  making  the  invest- 
ment, and  with  which  he  is  credited  back.    The  surplus  is  $1212  63. 

The  defendant's  counsel  insists  that  when  these  mules  were  sold, 
and  their  price  credited  to  D.  Carpenter,  he  was  a  debtor  of  the  con  - 
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cern  for  a  earn  exceeding  the  credit^  whereby  same  was  consumed.  He 
instances  tlie  general  balance  of  account  against  him  of  $4077  20  with 
which  we  prefaced  our  opinion.  That,  of  course,  is  *'  begging  the 
question."  Conceding  the  respective  balances  against  the  partners 
the  question  remains :  are  those  balances  correct,  or  should  they  be 
increased  or  reduced  f 

On  this  question  lie  concludes  his  argument  in  these  woids : 

''  There  were  returned,  of  those  teams,  one  by  Munden  and  one  by 
Forrest,  value  of  $600,  which  leaves  Dr.  Carpenter,  a  creditor  of  the 
firm,  $850.''  Not  alone  is  this  admission  directly  opposed  to  his  pre- 
vious assumption,  but  it  is  itself  incorrect  in  two  particulars,  vi2  : 

1st.  That  Carpenter  did  not  thus  become  a  creditor  of  S.  D.  Car- 
penter &  Co.,  but  of  Camp,  who  received,  and  is  chargeable  with  the 
whole. 

2d.  That  he  incorrectly  subtracted  the  $600  from  the  $1450  repre- 
senting the  two  transactions 'with  J.  B.  Munden  and  0.  P.  Forrest;  "he 
should  have  subtracted  it  from  the  total  sales  of  $1812  63.  Had  he 
done  so,  the  amount  to  which  Carpenter  is  entitled  would  have  been 
shown  to  be  $1212  63,  as  above  stated. 

.  VI. 

There  seems  to  be  no  dispute  in  regard  to  the  freight  bill  of  $231  85 
that  Carpenter,  Ely  &  Co.  paid  for  Camp,  and  whicli  Dr.  Carpenter 
refunded  to  them.  This  sum  should  be  credited  to  Carpenter  and 
charged  to  Camp. 

VII. 

The  judge  a  quo  ascertained  and  decided  that  the  plaintiff  had  not 
accounted  for  the  sum  of  $500,  which  he  had  withdrawn  and  used  in 
his  settlement  with  Garrett  &  Key,  of  Marshal U  Texas,  and  that  this 
sum  should  be  charged  to  his  account.  Of  this  there  is  no  satisfactory 
account  given  by  his  counsel,  and  defendant  has  not  requested  an  in- 
crease of  the  allowance  in  his  favor ;  hence,  this  part  of  the  decree  of 
the  lower  court  must  be  undisturbed. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be,  and  the  same  is  hereby  amended  in  the  following 
particulars,  viz : 

1st.  By  charging  the  defendant  Camp  with  the  sum  of  $643  36,  on 
account  of  his  purchase  from  Carpenter  of  one-half  interest  in  the 
mill. 

2d.  By  charging  Camp  witli  $682,  money  improperly  applied  to  the 
discharge  of  his  claim  for  wages. 
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3d.  By  charging  Camp  with  $1330  62,  the  amount  he  aasuned  to 
pay  S.  D.  Carpenter  &  Co.  for  J.  J.  McDearmont. 

4r.li.  By  charging  him  with  $1212  63,  as  the  surplas  of  the  price  of 
the  sale  of  mules  and  wagons  of  Dr.  Carpenter,  above  the  $600  he 
had  witlidrawu  from  the  firm  in  making  the  investment  in  them. 

5th.  By  charging  him  the  sum  of  $231  85,  the  amount  of  his 
freight  bill  on  the  mill  that  was  paid  for  him  by  Carpenter,  Ely  &  Co., 
and  subsequently  refunded  to  them  by  Carpenter. 

It  is  further  ordered,  adjudged  and  decreed,  that  the  judgment  and 
decree  appealed  from  be,  and  is,  hereby  afSrmed  in  all  other  respects ; 
and  that,  when  the  partnership  property  shall  have  been  sold,  the  pro- 
ceeds thereof  shall  be  first  applied  to  the  payment  of  the  debts 
of  thi)  partnership,  which  are  fixed  at  the  8um  of  $134  57 — this 
being  the  amount  admitted  by  both  parties,  exclusive  of  the  claim  of 
Mrs.  R,  £.  Camp,  which  cannot  be  considered,  inasmuch  as  the  suit,  on 
her  own  motion  and  exception,  was  disbiissed  as  to  her,  and  next  to 
the  satisfaction  of  the  sums  awarded  the  parties  respectively  this  de 
cree,  and  the  residue  shall  be  divided  equally  between  the  partners. 

The  costs  of  appeal  are  taxed  against  the  defendant  and  appellant, 
and  those  of  the  lower  court  are  to  be  shared  equally  by  the  partners. 


■Wmi  No.  9943. 

^^^  A.  RiGGs  &  Bro.  vs.  Mrs.  Jesse  K.  Bell  kt  als. 

no   726  Defendants  have  a  ri£ht  to  object  to  a  cumulation  of  several  distinct  caases  of  aoUan  against 

39  1030!  tbem,  where  these  have  no  cognate  origin,  and  where  they  have  no  common  interest  to 

114    256  be  abjudicated  upon  in  one  judgment. 

They  may  sever,  but  are  not  bound  to  do  so. 

In  a  suit  in  damages  for  the  wrongful  obtention  of  an  injunction,  the  plaintiffs  in  inJanctSon 
the  sureties  on  the  bond  and  an  alleged  instigator  or  fomentor  of  the  proceeding,  thongh 
sued,  some  ex  eorUractu  and  others  ex  deUeto,  may  be  joined  as  defendants  in  the  same 
suit,  reserving  their  right  of  severence  in  their  defenses. 
Couseut  cannot  give  jurisdiction ;  and  when  our  attention  is  called  to  a  defect  of  jarisdie- 
tion  ratume  materuE,  we  are  bound  to  rectify  it,  whatever  the  laAshes  of  the  parties. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
Monroe^  J. 


Thomas  J,  Semmes,  Albert  Voorhies  and  Branch  K.  Miller,  for  Plain- 
tiffs and  Appellants. 

Jame$  Timony,  Saiti^l  L.  Chilmore  and  J,  D.  Hill,  for  Defendants  and 
A.ppellees. 

The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  a  suit  in  damages  for  the  wrongful  obten- 
tion of  an  injunction. 
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It  is  brought  against  the  plaintiff  in  the  injunctioD  case,  the  sureties 
on  the  bond  and  another  party,  represented  as  having  maliciously  in- 
stigated the  proceeding. 

The  amonnt  claimed  is  $7000. 

The  defendants  excepted  on  the  ground  of  misjoinder  of  parties,  the 
instigator  pleading  furtlier,  prematurity,  and  no  cause  of  action. 

From  a  judgment  sustaining  the  defense  the  plaintiffs  appeal. 

It  is  evident  that  the  suit  is  based  on  a  contract^  as  to  certain  defend- 
ants, and  on  a  tort  as  to  others. 

It  is,  therefore,  apparent  that  the  defendants  are  all  brought  in  on 
distinct  causes  of  action. 

This  would  be  sufficient  to  justify  their  objection,  if  these  causes  had 
not  a  cognate  origin,  and  if  the  defendants  had  not  a  common  interest 
to  be  adjudicated  upon  in  one  judgment.    32  Ann.  1165. 

It  is  clear  that  the  plaintiffs  had  a  right  to  two  actions,  one  on  the 
bond,  another  on  the  tort ;  but  in  the  exercise  of  the  first  right,  tiiey 
could  not  claim  from  the  sureties,  more  than  the  amount  for  which 
they  had  agreed  to  make  themselves  liable  by  contract,  in  case  the  in- 
junction was  decided  to  have  been  wrongfully  obtained. 

It  is  also  clear,  that  they  could  have  joined  in  the  same  action,  the 
principal  and  the  sureties,  although  more  be  claimed  of  the  former 
than  could  be  of  the  latter.    Conery  vs.  Connors,  33  Ann.  373. 

If  they  had  the  right  thus  to  sue  the  principal  and  the  sureties,  al- 
though liable  for  different  causes  and  for  different  amounts,  it  is  im- 
possible to  discern  why  they  could  not  bring  in  the  alleged  instigator, 
who  may  be  held  liable  for  the  same  reason  that  the  principal  can  be, 
and  which  is  not  the  fact  of  the  giving  of  the  bond,  but  simply  ihe 
wuful  perpetration  of  a  wrong,  from  which  damages  have  resulted, 
and  for  which  liability  may  be  incurred  without  bond. 

The  defendants  surely  have  a  right  to  sever  in  the  defenses,  but  this 
they  are  not  bound  to  do.  This  right  has  been  more  than  once  recog- 
nized, 17  L.  421  )  38  Ann.  187;  but  this  is  no  reason  why  they  ciinnot 
be  brought  in  together  to  defend  the  suit,  where  the  causes  have  a 
cognate  origin,  and  they  have  a  common  interest  to  be  adjudicated 
upon. 

The  law  abhors  a  multiplicity  of  actions,  and  favors  the  institution 
of  suits  against  all  defendants  who  may  be  liable  for  the  same  original 
cause,  and  who  may  have  an  interest  to  resist  a  plaintiff. 

Interest  reipuhliccB  ut  ait  finis'^litium. 

In  the  present  instance  it  is  apparent  that,  if  the  defendants  collect- 
ively and  separately  are  liable,  it  is  for  causes  which  have  a  primitive 
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source,  namely,  the  wrongfully  procuring  and  execution  of  the  injunc- 
tion, iliat  it  matters  little,  or  not  at  all  to  them,  whether  they  cau  be 
held  for  the  damages  said  to  have  been  sustained  because  of  a  contract 
or  becaitse  of  a  tort,  and  that  they  have  a  decided  interest  in  defeating 
plaintiffs'  claim,  for  if  they  succeed  in  their  defense,  they  will  have 
shielded  themselves  from  all  future  molestation. 

The  principle  here  announced  was  formally  recognized  in  Waldo  vs. 
Angomar,  12  Ann.  74,  in  which  the  court  distinctly  held  that  defend- 
ants have  a  right  to  object  to  a  cumulation  of  several  distinct  causes 
of  action  against  them,  unless  they  have  a  common  interest  to  be  ad- 
ludicated  upon  in  one  judgment.    To  this  conservative  rule  we  adhere. 

It  now  remains  to  consider  the  pleas  of  prenraturity  and  no  cause  of 
action  offered  by  the  alleged  instigator  or  fomentor  of  the  injunction 
proceeding. 

We  have  not  been  shown  how  those  pleas  can  hold,  and  we  do  not 
perceive  on  what  they  are  made  to  rest. 

No  doubt  the/r«^  is  based  on  the  assumption  that  a  suit  does  not  lie 
against  him  until  after  damages  shall  have  been  awarded  against  the 
principal  in  the  case,  and  the  second  on  the  absence  of  a  sufficient 
charge  to  hold  him  liable. 

I  ||The  first  objection  might  be  considered,  if  urged  by  the  sureties,  but 
it  cannot  be  countenanced  when  presented  by  the  alleged  instigator, 
for  he  is  sued  at  least  on  the  same  ground  which  would  have  sufficed 
to  hold  the  plaintiff  in  injunction  responsible  had  no  bond  been  fur- 
nished. 

The  second  objection  lacks  foundation,  for,  if  it  be  true  that  this  de- 
fendnnt  acted  maliciously,  and  so  instigated  the  plaintiff  to  bring, 
without  probable  cause,  the  injunction  proceedings  which  were  insti- 
tuted, and  if  the  injunction  is  shown,  by  legal  evidence,  to  have  been 
wrongfully  obtained,  it  is  palpable  that  this  defendant  could  be  held 
liable  for  the  injury  which  may  be  proved  to  have  been  sustained. 

The  exceptions  ought  to  have  been  overruled. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  appealed 
from  be  reversed,  and  that  the  exceptions  be  overruled  and  the  defend- 
ants ordered  to  answer.  It  is  further  decreed,  that  this  suit  be  re- 
manded to  the  lower  court  for  further  proceedings  according  to  law, 
the  costs  from  the  filing  of  the  exceptions  and  those  on  appeal  to  be 
paid  by  the  defendants. 

On  Application  for  Rehearing. 
Fenner,  J.    Counsel  for  the  parties  defendant  who  were  sureties  on 
the  injunction  bond,  and  against  whom  the  plaintiffs  only  claim  a 
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judgment  in  solido  for  $750,  now  call  our  attention,  for  tlie  first  time, 
to  oar  want  of  jurisdiction  in  this  case  so  far  as  thej  are  concerned. 

As  no  snch  suggestion  was  made  at  the  hearing,  and  as  one  of  their 
ctmnsel  actually  appeared  and  argued  the  case,  we  should  certainly 
hold  them  bound,  if  consent  could  give  us  jurisdiction.  But  neither 
neglect  nor  consent  of  parties  can  absolve  us  from  our  duty  to  obey 
tlie  Constitution,  and  if  that  denies  us  jurisdiction  we  must  heed  its 
mandate. 

The  record  shows  that  these  defendants  tiled  separate  and  independ- 
ent exceptions  of  misjoinder;  and,  as  to  them,  the  judgment  of  the  court 
a  qua  maintaining  the  exception  and  dismissing  the  action  as  in  case 
of  non-suit,  was  final  so  far  as  any  right  of  review  by  this  court  was 
concerned. 

We  must,  therefore,  amend  our  decree  in  this  respect. 

It  is,  therefore,  ordered  and  decreed,  that  our  former  decree  be  now 
amended  so  to  restrict  the  reversal  of  the  judgment  appealed  from  to 
the  exceptions  of  Mrs.  Bell  and  of  Alexander  Hill ;  and  it  is  further 
ordered  that,  as  to  the  other  defendants,  the  appeal  be  dismissed. 


No.  9944. 
City  of  New  Orleans  vs.  Joseph  A.  Shakspbare  et  als. 

PoBseMion  "  nnder  the  title  of  owner  "  U  one  of  the  essemtial  conditions  in  the  preecripUon 
of  thirty  years  by  which  the  ownership  of  immorables  can  be  acquired  without  any 
need  of  title  or  possession  in  £ood  faith.    C.  C,  Art.  3500. 

If  it  appears  that  the  party  who  pleads  the  prescription  of  thirty  years  acknowledged  at 
any  time  before  his  possession,  covers  a  space  of  thirty  yors,  that  the  title  of  owner* 
ship  was  in  bis  opponent,  his  plea  is  defeated,  and  his  alleged  ownership  is  destroyed. 

The  prescription  of  ten  years,  esteblished  by  Art.  853  of  the  Civil  Code,  by  which  a  pos- 
session under  an  erroneous  fixing  of  boandary  lines,  prescribes  the  title  of  his  opponen  t 
who  sues  for  a  rectification  of  an  erroneoas  boundary  line,  applies  only  in  an  action  of 
boundary,  and  not  in  a  petitory  action,  in  which  the  prescription  of  thirty  years  alone 
can  be  invoked  in  support  of  ownership  without  a  title  or  possession  in  good  faith. 

APPEAL  from  the  Civil  District  Court.  Parish  of  Orleans. 
Houston,  J. 


3tt  1088 
61    121 1 

,dii2   mi 


39 

I0f» 

121 

521 

121 

m 

39 
125 


1033 
514 


Walter  H.  Sogers,  City  Attorney,  and  W.  F.   i£'  D.  C.  Mellen,  for 
Plaintiff  and  Appellee. 

1 .  He  who  would  susUin  his  plea  of  the  prescription  of  thirty  years  must  show,  by  satis- 
factory evidence,  a  continuous  and  uninterrupted  public  and  unequivocal  possession, 
under  the  title  of  owner,  for  the  fall  term  of  thirty  years.    0.  C.  3500  [3465],  3436. 

5.  The  burden  of  proof  is  on  him  who  pleads  this  prescription  to  prove  it,  and  he  must 
shew,  by  evidence  satisfactory  to  the  court,  the  beginning  of  the  possession  adverse  to 
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that  of  the  true  owner,  that  the  conrt  may  determine  if  the  fall  term  of  thirty  jmuv  hmm 
elapsed ;  and  where  the  evidenoe  has  failed  to  establish  the  beginning  of  aneh  paaaea. 
siou,  bat  leaves  it  donbtfal,  whether  the  possession  has  been  slightly  over  or  alighUy 
nnder  thirty  years,  the  plea  cannot  be  maintained. 

To  posseiw  ander  the  title  of  owner  one  mast  have  the  natural  or  civil  poesaesion  of  the 
lands,  and  at  the  same  time  the  intention  to  possess  as  owner— that  is,  the  intentioB  of 
claiming  title  to  the  land  in  possession,  though  it  be  beyond  the  true  line  of  the  party 
possessing,  whenever  and  as  often  as  any  other  person  shall  set  up  or  claim  title  thereto. 
C.  G.  3436.  3443,  3454,  3490,  3500,  3501,  3505,  3486-S.  3467. 

If  one,  honestly  (honestly  though  mistakenly)  believing  that  his  lot  is  bounded  by  a 
certain  fence,  take  possession  up  to  the  fence,  and  hold  possession  thereof  under  the  be- 
lief that  he  is  owner,  but  afterwards,  within  thirty  years  firom  the  beginning  of  his  poo- 
session,  discover  that  the  fence  is  not  the  true  line,  but  is  on  the  lot  of  his  neighbor, 
and  acknowledge,  or  assent  to,  or  silently  acquiesce  in,  or  fail  to  dispute  the  claim  aod 
title  thereto  set  up  by  his  neighbor  to  the  land  beyond  the  true  line,  or  fkil  to  assert  hia 
own  title  thereto,  or  propose  to  parohase  the  title  thereto  from  the  true  owner,  he  has 
not  held  possession  under  the  title  of  owner  for  thirty  years,  and  his  plea  maat  be  over- 
ruled. Frederick  vs.  Bmlard,  1  Ann.  382,  383;  Babineau  vs.  Cormier.  1  N.  S.  456.  460-1; 
Broussard  vs.  Duhamel.  3  N.  S.  11,  15. 

If  one  in  possession,  called  on  by  the  true  owner  to  vacate  the  premises  within  thirty 
years  from  the  beginning  of  his  possession,  do  not  claim  title  in  himself,  or  deny  it  in 
the  person  requesting  him  to  vacate,  but  simply  reply  that  vacating  the  premises  will  be 
an  inconvenience  to  him.  because  he  will  have  iron  castings  to  remove,  and  at  the  same 
time  know  that  ti*e  person  requesting  him  to  vacate  is  the  true  owner,  prescription  will 
be  intemipted.  C.  C.  3520  and  articles  before  cited;  Gibbs  vs.  N'elson  Sc  Donalson.  16 
Ann.  975 ;  Baker  vs.  Pena,  20  Ann.  58  ;  Wilson  vs.  Bannen,  1  R.  556,  557. 
If  one  in  possession,  knowing  another  party  to  be  the  true  owner,  within  thirty  yeus  from 
the  beginning  of  his  possession  of  such  property,  offer  to  purchase  the  property  tnm 
the  true  owner,  prescription  will  be  interrupte4. 

In  respect  to  public  rights  the  city  of  New  Orleans,  as  a  municipal  corporation,  is  not 
within  the  ordinary  rules  of  prescription.  A  lot  belonging  to  the  second  municipality 
of  Kow  Orleans  became  the  property  of  the  city  by  the  act  of  consolidation  of  1852.  It 
was  formerly  used  as  a  public  pound ;  afterwards  for  the  workshops  and  repair  shops  of 
the  city,  and  continued  to  be  so  used  up  1o  the  9th  day  of  November.  1880,  when  it  was 
leased  by  ihe  city  to  Jacques  Levy.  The  long  use  of  the  lot  as  a  public  pound  and  for 
the  public  work  of  the  city  was  a  dedication  of  the  lot  to  public  purposes  and  rendered 
it  non-prescriptible.  The  lease  to  Levy  did  not  destroy  its  character.  The  pnbUe  na- 
ture of  the  lot  affected  every  part  of  it ;  and  defendants  cannot  be  permitted  to  preseribe 
against  that  part  occupied  by  them,  even  though  they  may  have  occupied  for  more  than 
thirty  years.  2  Dill.  Mun.  Corp.,  §  675;  Parish  of  Plaquemines  vs.  Falhoase.  30  Ann. 
64. 

The  defendants  having  paid  no  taxes  on  the  property  in  dispute,  and  having  made  no 
improvements  thereon,  are  not  in  a  condition  to  invoke  an  estoppel  en  pais  against  the 
plaintiff's  suit  for  possession. 

The  fact  that  the  lease  to  Levy  was  for  a  term  longer  than  nine  years  did  not  constitute 
it  a  contract  of  sale.  The  intentions  of  the  parties  were  clearly  to  make  a  contract  of 
lease.  The  laws  of  this  State  do  not  limit  the  duration  of  a  lease,  provided  it  be  not 
perpetual.  The  action  was  properly  brought  in  the  name  of  the  city.  Pothier  **Tralte 
Dn  Contract  de  Louage,"  part  1,  oh.  1,  No.  4,  and  part  1,  cb.  2,  No.  37 ;  Troplong  **I>a 
ContratdeLonage,"  No.  4  and  No.  32 ;  Laurent,  tome  35.  sec.  4.  et  seq. ;  C.  C.  2674 
et  seq. 
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E,  Howard  McCaUh,  for  Defeudanta  and  Appellees  : 

1 .  Tbe  iuten-nptioD  of  prescriptioii  only  dates  (mm  the  service  of  citatio",  or  defendaDt's 
appearance  and  answer ;  and  not  from  the  filing  of  the  petition.  8  N.  S.  130  ;  6  K.  142  ; 
30  Ann.  779. 

1.  A  oomraercial  partnership  cannot  own  inimoTable  property  ;  the  partners  are  Joint  own 
ers.    3  L.  494  ;  23  Ann.  419;  10  L.  420;  7  M  244. 

3.  Thirty  years  continuons,  uninterropted,  public  and  aneqnivocal  poesesaion  of  real  es- 
tate, as  owners,  gives  title,  in  Lonisiana,  without  the  possession  being  in  good  iaith. 
R.  C.  C.  3475,  3499,  3500,  3501,  3509,  3503 ;  84  Ann.  452.  If  the  possession  commenced  in 
good  faith,  subsequent  bad  faith  will  not  prevent  the  prescription.    R.  C.  C.  3482. 

4.  Ten  years'  adverse  possession,  under  an  erroneous  boundary  line,  prevents  rectification 
of  the  error  by  prescription.    R.  C.  C.  852  and  853 ;  7  N.  S.  117 ;  80  Ann.  343. 

5.  A  dedication  of  property  to  public  use  cannot  be  inferred,  it  must  be  established  by 
evidence  sufficient  to  eiclude  every  other  hypothesis  but  that  of  dedication.  5  L.  133  ; 
0  L.  153    18  L.  183, 186  ;  19  L.  68 ;  10  K.  357 ;  3  Ann.  887  ;  7  Ann.  833  ;  7  Ann.  496. 

A  sale,  or  a  lease  of  property,  to  a  private  person  for  private  purposes,  by  a  municipal  cor- 
poration, conclusively  establishes  the  fact  that  such  property  is  not  a  locxu  piMicwi 
and  hort  de  eommeree. 

6.  In  a  petitory  action,  plaintiff  must  recover  on  the  strength  of  his  own  title  rather  than 
on  the  weakness  of  his  adversary's ;  and  where  a  better  title  is  shown,  in  a  third  person; 
the  action  will  be  defeated.    22  Ann.  57;  3  R.  806 ;  10  R.  505. 

7.  Where  a  lot  is  leased  for  a  period  of  fifty  jears,  and  the  oonsideratien  or  rent  is  payable 
cash  in  advance,  such  contiact  is  a  sale  and  not  a  lease ;  for  the  essential  character  of  a 
lease,  in  which  it  principally  differs  from  a  sale,  is  that  it  only  has  a  temporary  or  lim 
ited  duration,  and  the  price  or  rent  should  be  divided  in  annuities  or  short  periodical  in, 
sUllments,  representing  the  fruits  or  revenues  of  the  thing  leased.  Thus,  the  cession 
of  the  enjoyment  of  a  thing  during  a  certain  number  of  yean,  for  a  unique  price,  is  a 
sale  and  not  a  Irase.  L'Argentre,  Cout.  Bret,  snr  I'art.  58,  note  3,  n.  5  Fonmaor.  Lods 
et  Yentes,  Ch.  18,  n.  538 ;  Troplong,  Louage,  t.  1,  n.  38 ;  Troplong,  de  la  Yente,  1. 1,  n. 
204;  Durauton,  t.  17,  n.  17;  Duvergier,  Louage.  t.  n.  35;  Pothier,  Louage,  n.  4,  Mar- 
cade  sur  I'art.  1713;  C.  N.  t.  6,  p.  433  et  MO. 


The  opiDion  of  tbe  Court  was  delivered  by 

Poch£,  J.  This  is  a  petitory  action  by  which  the  city  seeks  to  re- 
cover a  piece  of  immovable  property  alleged  to  have  been  in  the  ille- 
gal possession  of  the  defendants  for  twenty-seven  yearsi  and  rents  for 
the  use  of  the  same  at  the  rate  of  $100  per  annum  for  twenty-seven 
years. 

The  defense  is  the  prescription  of  ten  and  of  thirty  years. 

The  district  conrt  sustained  the  plea  of  prescription  of  thirty  years, 
and  tbe  city  appeals. 

There  is  no  dispute  as  to  the  chain  of  titles  under  which  the  city 
claims  the  ownership  of  the  property,  and  the  discussion  is  tlierefore 
restricted  to  the  question  of  prescription. 

The  undisputed  facts  in  the  record  are  that  the  lot  of  ground  in  suit 
originally  formed  part  of  a  larger  lot  purchased  by  the  city,  acyoiniug 
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a  lot  owned  by  the  defendants,  and  on  which  they  and  their  ancestors 
or  predecessors  have  operated  a  foundry  for  many  years. 

It  appears  that,  between  the  years  1850  and  1852,  up  to  which  tinie 
the  adjoining  lots  of  tlie  respective  parties  had  remained  opened,  a 
partition  fence  was  erected  by  the  municipal  authorities  on  what  was 
tlien  supposed  to  be  approximately  the  boundary  line  between  tlie  ad- 
jacent estates,  and  that  it  was  subsequently  discovered  that  the  fence 
had  been  placed  about  32  feet  within  the  city's  side  of  the  correct  line, 
thus  leaving  that  quantity  of  land  of  the  city  on  the  side  of  the  de- 
fendants. 

But  in  the  meantime,  beginning  from  the  year  that  the  fence  had 
been  erected,  the  defendants  had  occupied  the  strip  of  land  in  dispute, 
using  it  to  dispose  of  the  cinders  falling  from  their  foundry  boilers  and 
also  as  a  place  to  cool  and  keep  their  castings  and  other  materials  of 
ordinary  use  in  and  about  a  foundry.  That  occupation  had  been  con- 
tinuous and  uninterrupted  up  to  the  date  of  the  present  suit,  which 
was  begun  in  December.  1880. 

Defendants  date  their  possession  from  November,  1850,  and  plaintiff 
contends  that  there  is  no  positive  evidence  to  determine,  with  legal 
ceitainty,  the  beginning  of  their  possession.  Plaintiff  also  denies  that 
the  defendants'  possession  was  under  the  title  of  owners. 

Ist.  As  this  last  contention  is  the  pivotal  question  in  the  case  it 
calls  for  our  immediate  attention. 

Under  our  system  of  laws  the  ownership  of  immovables  may  be  ac- 
quired by  the  prescription  of  thirty  years,  without  the  need  of  title  or 
of  possession  in  good  faith.    C.  C.  Art.  3499. 

But  '^  the  possession  on  which  this  prescription  is  founded  must  be 
continuous  and  uninterrupted  during  all  the  time }  it  must  be  public 
and  unequivocal,  and  under  the  title  of  owner/'  Article  3500  Civil 
Code. 

The  record  must,  therefore,  be  consulted  in  order  to  ascertain  the 
true  character  of  the  possession  of  the  defendants,  iiTespective  of  the 
time  during  which  it  continued. 

From  the  testimony  of  two  of  the  members  of  the  defendant  Arm,  it 
is  contended  that  when  their  possession  began  they  believed  tliat  the 
lot  in  suit  was  their  own  property,  or,  in  other  words,  that  the  parti- 
tion fence  had  been  placed  on  the  correct  boundary  line  between 
theirs  and  the  city's  adjoining  lot,  and  their  possession,  although  pred- 
icated on  an  erroneous  belief,  might  be  held  as  long  as  the  belief 
lasted,  to  be  under  the  title  of  owner,  anitno  damini. 
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But  it  appears  that  the  citj  autliorities  did  Dot  have  a  similar  under- 
standing  of  the  condition  of  things  relative  to  the  lot  of  ground  in  suit. 
Hence,  in  1872,  it  was  contemplated  by  the  city  surveyor  to  erect 
thereon  a  stable  and  appurtenances  for  the  use  of  the  city.  In  fur- 
therance of  that  intention,  one  of  his  officials  called  on  one  of  the  de- 
fendants, informed  him  of  the  fact,  and  requested  him  to  remove  the 
things  belonging  to  the  foundry,  and  which  were  lying  about  on  the 
piece  of  ground  on  which  the  stable  was  to  be  erected.  The  natural 
answer  to  such  a  message  by  anyone  who  claimed  to  be  the  owner  of 
the  property  would  have  been  a  vigorous  objection  to  such  use  of  his 
property  or  for  any  purpose  by  another.  But  in  this  instance  the  de- 
fendant merely  suggested  that  such  a  removal  of  his  things  would 
greatly  inconvenience  the  foundry,  and  in  ending  the  conversation, 
offered  his  own  stable  for  the  use  t^ontemplated  b}'  the  officials  of  the 
projected,  stable,  the  building  of  which  would  tlius  be  obviated. 

That  incident  of  itself  goes  a  great  way  to  the  conclusion  that  the 
defendants'  possession  was,  in  their  own  minds,  not  under  the  title  of 
owner,  but  that  it  was  precarious  and  by  sufferance,  under  the  supe- 
rior and  exclusive  title  which  the  city  held. 

But  in  another  part  of  his  testimony,  in  answering  the  question  as 
to  the  time  when  it  was  ascertained  that  the  city  laid  claim  to  the  lot 
in  dispute,  the  same  defendant,  evidently  more,  honest  than  ambi- 
tious, made  the  following  candid  statement : 

**  We  knew  nothing  of  it ;  I  heard  nothing  of  it  until  they  were 
some  years  ago  speaking  about  building  a  lockup  there,  and  it  was 
surveyed  at  that  time.  It  was  only  then  that  we  knew  that  we  were 
on  the  city's  ground." 

And  in  another  place,  he  says :  ^*  This  was  about  eight  to  ten  years 
ago.  It  was  all  open  the  whole  block.  It  was  all  vacant  property 
then,  when  we  took  possession.  The  fence  was  put  there  in  1850.  I 
always  thought  we  did  own  the  property  until  after  the  survey." 

While  another  member  of  the  firm  was  testifying  in  his  own  behalf, 
he  was  asked  the  following  question  : 

"  After  Mr.  Shakspeare's  death  (father  of  the  present  defendant,  J. 
A.  Shakspeare),  what  was  the  name  of  the  copartnership  that  owned 
the  lott"  (the  lot  in  dispute),  to  which  he  very  naively  answered  : 
"  The  city  owned  it." 

Of  course  the  witness  misunderstood  the  question,  but  his  answer 
is,  for  that  very  reason,  more  significant,  as  it  not  only  shows,  but 
dearly  demonstrates  the  fact  that  the  witness  knew  that  the  lot  in 
question  was  the  property  of  the  city,  and  that  the  possession  of  the 
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firm  was  precarious  and  by  8n£ferance,  under  the  admitted  ownersbip 
of  the  city. 

But  any  doubt  which  might  still  linger  in  the  judicial  mind  on  tfae 
subject  is  altogether  dispelled  by  a  consideration  of  the  following  in* 
cident : 

In  the  beginning  of  November,  1880,  the  city  executed  a  lease  for  a 
term  of  fifty  years,  and  for  a  rental  of  $1200  to  one  Jacques  Levy,  of 
the  entire  lot  purchased  from  W.  H.  Avery  in  April,  1848  including 
the  parcel  of  land  now  in  suit.  As  soon  as  the  passage  of  the  ordi- 
nance was  made  known  to  the  defendants  herein;  on  the  very  next 
day,  one  of  the  members  of  the  firm  called  at  the  City  Hall,  and 
offered,  in  the  name  of  his  firm,  to  the  then  Mayor,  the  sum  of  $1500 
for  the  same  and  identical  privileges  which  had  been  conferred  to,  or 
obtained  by  Levy,  under  the  terms  of  the  lease,  which,  however,  had 
already  been  signed  by  the  Mayor.  One  of  the  reasons  suggested  by 
the  defendant  for  his  anxiety  to  secure  that  lease  was  the  fact  that  his 
firm,  or  foundry,  had  had  the  use  of  the  fragment  of  the  whole  lot, 
which  is  now  in  dispute,  for  nearly  thirty  years. 

The  irresistible  legal  conclusion  which  must  be  deducted  from  those 
truthful  and  honest  utterances  of  the  defendants  themselves,  is  that 
their  possession  was  not  under  the  title  of  owners,  at  least  from  Uie 
year  1872.  And  their,  testimony  fairly  Justifies  the  inference  that  they 
never,  for  a  moment,  doubted  that  the  legal  ownership  of  that  parcel 
of  land  was  in  the  city.  If  the  message  from  the  city  surveyor,  in  ref- 
erence to  the  projected  stable,  was  the  first  information,  or  a  revela- 
tion, of  the  ownership  of  the  city,  hitherto  unknown  to  the  firm,  why 
is  it  that  the  interviewed  copartner  did  not  even  express  or  manifest 
the  slightest  surprise  at  such  an  extraordinary  proceeding,  if  he 
understood  that  the  official  was  calling  on  his  firm  to  relinquish  their 
own  property  for  the  use  of  the  city  ^ 

On  the  contrary,  his  only  suggestion  was  that  the  proposed  removal 
of  his  castings  and  other  things  from  the  ground  would  greatly  *'  in- 
convenience him,"  and  the  inconvenience  was  so  great  that  he  act- 
ually offered  the  use  of  his  own  stable  for  the  housing  of  the  eity  offi- 
cials^ horses  &»  the  shortest  way  out  of  the  difficulty. 

Is  this  the  language  or  course  of  dealing  of  any  owner  in  the  face  of 
a  cool  and  deliberate  proposition  to  oust  him  of  the  pos^ssion  of  prop- 
erty which  he  claimeil  adversely  to  the  world  to  be  his  own  f 

But  such  conduct  is  natural,  and  is  in  logical  keeping  with  the  sub- 
sequently-avowed knowledge  of  the  defendants  that  *'they  were  on  the 
city's  ground,'^  that  after  the  survey  they  knew  that  they  were  not 
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owners,  and  with  the  offer  made  iu  1880  of  an  advanced  price  on  the 
Levy  lease,  as  a  means  of  quieting  their  possession  of  the  property. 

We  do  not  mean  to  hold  that  knowledge  or  belief  that  title  is  in  an- 
other of  itself  defeats  the  prescription  of  thirty  years ;  bat  sach 
knowledge  or  belief,  when  accompanied  by  acts  or  conduct  indicating 
acknowledgment  of  the  adverse  title  justifies  the  legal  conclusion  that 
the  party  pleading  that  prescription  did  not  claim  to  be  owner,  and 
that  his  possession  is  not  under  the  title  of  owner. 

From  defendants'  whole  conduct,  as  explained  by  their  own  testi- 
mony, it  appears  clearly,  to  our  mind,  that  they  never  lost  sight  of  the 
citj's  superior  and  exclusive  right  of  ownership  of  the  ground  which 
they  occupied,  to  which  they  admittedly  subordinated  their  right  of 
possession.  Now,  as  the  title  of  ownership  is  a  unit,  indivisible  in  its 
nature  between  two  hostile  or  adverse  claims  to  the  same  right,  and  as 
ownership  in  one  person  is  absolutely  incompatible,  and  cannot  co- 
exist with  ownership  of  the  same  thing  in  another  person,  it  follows 
that  defendants'  possession  was  avowedly  not  under  the  title  of  own- 
ership. Thus  their  case  is  stripped  of  one  of  the  essential  and  indis- 
pensable conditions  which  must  characterize  the  possession  on  which 
the  prescription  of  thirty  years  is  founded.  C.  C.  3500,  Wilson  vs. 
Baumen,  1  Rob.  556 ;  Dodsman  vs.  Barrow,  1 1  Ann.  87. 

We,  therefore,  hold  that  the  plea  of  prescription  of  thirty  years  is 
not  sustained  by  the  evidence,  and  not  made  out  under  the  law. 

These  conclusions  find  additional  support  in  the  fact  that  defendants 
have  never  had  the  property  in  dispute  assessed  in  their  name,  have 
never  paid  taxes  on  the  same,  and  have  never  placed  any  improve- 
ments, not  as  much  as  a  shed,  thereon. 

2d.  The  plea  of  prescription  of  ten  years  is  predicated  on  the  pro- 
visions of  Art.  853  of  the  Civil  Code,  which  reads : 

'^  If  the  boundaries  have  been  fixed  according  to  a  common  title,  or 
according  to  different  titles,  and  the  surveyor  had  committed  an  error 
in  his  measure,  it  can  always  be  rectified,  unless  the  part  of  the  land 
on  which  the  error  was  committed  be  acquired  by  an  adverse  posses- 
sion of  t<m  years,  if  the  parties  are  present,  and  twenty  years,  if 
absent." 

But  in  the  case  in  hand  we  are  dealing  with  a  petitory  action,  and 
not  with  an  action  of  boundary,  in  which  plaintiff  would  be  seeking 
to  rectify  an  erroneous  survey.  The  article  is  found  in  the  Code 
under  the  title  of  "  Fixing  the  limits  and  of  surveying  of  lands ;"  and 
it  must  be  construed  with  reference  to  other  articles  under  the  same 
title  which  tieat  of  the  same  subject-matter. 
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The  pivotal  article  under  that  title,  Art.  833,  provides  that  ''whether 
the  limits  be  fixed  judicially  or  extra  judicially,  it  must  be  done  by 
a  sworn  surveyor  of  this  State,  who  shall  be  bound  to  make  a  proees 
verbal  of  his  work  in  the  presence  of  two  witnesses,  called  for  the 
purpose,  who  shall  sign  the  procea  verbal  with  him/'    *    * 

There  is  no  pretence  here  that  such  fixing  of  limits  preceded 
the  location  of  the  partition  fence  erected  by  the  commissary  of  the 
municipality,  at  the  time  which  he  describes  as  being  some  time  before 
the  consolidation  (in  1852.) 

It  is  in  proof  that  tlie  surveyor  fixed  no  stakes  or  made  no  marks 
indicating  the  precise  boundary  line,  and  that  the  commissary  built 
the  fence  *'  as  near  the  line  as  he  could  recollect,"  and  there  is  no 
proof,  or  even  an  intimation,  that  the  work  of  the  city  surveyor,  such 
as  it  may  have  been,  was  ever  accepted  by  the  parties  as  settling  the 
division  line. 

A  similar  question  came  up  before  this  court  in  the  case  of  Gray  vs. 
Corvillon,  12  Ann.  730,  and  similar  views  were  therein  entertained 
and  enforced. 

We,  therefore,  conclude  that  the  provisions  of  article  853  have  no 
possible  application  to  the  present  contention,  in  which  the  prescrip- 
tion of  thirty  years  alone  could  be  considered.  Hence  the  plea  of 
prescription  of  ten  years  must  also  fail. 

3d.  Defendants  also  make  the  point  that  the  contract  entered  into 
between  the  city  and  Jacques  Levy  on  November  9,  1880,  although 
styled  a  lease,  was  in  law  and  in  reality  a  sale,  and  that,  therefore,  the 
city  has  no  more  claim  to,  and  has  no  interest  to  i*e vindicate,  the  prop- 
erty in  dispute. 

That  contention  rests  on  the  fact  that  the  term  of  the  pretended 
lease  is  fifty  years,  and  the  whole  rental  was  paid  in  advance,  and  not 
by  yearly,  or  shorter,  installments. 

A  careful  examination  of  the  contract  leaves  us  under  the  impression 
that  counsel  can  hardly  be  serious  in  that  contention. 

Our  Code  defines  the  contract  of  lease  as  one  *^  by  which  one  of  the 
parties  binds  himself  to  grant  to  the  other  the  enjoyment  of  a  thing 
during  a  certain  time  for  a  certain  stipulated  price,  which  the  other 
binds  himself  to  pay  him."    Art.  2674. 

In  this  case  the  city  leases  tor  a  term  of  fifty  years  and  for  a  stipu- 
lated price,  which  the  lessee  paid  in  cash. 

And  the  contract  contains  the  further  stipulation  that,  at  the  expir- 
ation of  the  lease,  the  improvements  on  the  property  shall  revert  to 
the  city  on  certain  stipulations  not  necessary  to  enumerate  here. 
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Tlie  fuanifest  intentioD  of  tlie  parties  was  to  enter  into  a  contract  of 
lease,  and  we  must  decline  to  oonstrae  tliem  into  other  and  different 
intentions. 

With  these  views  we  conclude  that  Ihe  case  is  with  the  city,  and 
that  tlie  defendants  must  be  held  liable  for  rents  daringi  their  entire 
occnpation  of  the  premises.  From  the  record,  it  appears  that  the  rents 
are  wot  th  abont  ten  dollars  per  annum.  As  stated  in  this  opinion,  the 
evidence  is  not  conclasive  as  to  the  precise  time  when  defendants^  pos- 
session l>egan  ;  it  was  between  tlie  years  1850  and  1852.  For  the  pur- 
poses of  rentals  we  fix  it  as  beginning  in  January,  1852. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  it  is  now  or- 
dered that  there  be  judgment  in  favor  of  the  city  of  New  Orleans  de- 
creeing her  to  be  the  lawful  owner  of  the  property  described  in  her 
petition  in  this  case,  and  ordering  the  Civil  Sheriff  of  the  parish  of 
Orleaus  to  place  her  in  possession  thereof,  and  condemning  defendants 
to  pay  rent  on  said  property  at  the  rate  of  ten  dollars  per  annum  from 
the  Jst  of  January,  1852,  until  the  property  is  delivered  or  restored  to 
the  city,  and  that  defendants  pay  costs  in  both  courts. 


No.  10,023. 

The  State  ex  rel.  W.  H.  Heath  et  al.  vs.  The  Judge  of  the 

Twenty- Second  District  Court  et  als. 

A  bond  to  cover  all  coatA  is  sufficient  for  a  anspensive  appeal  from  a  Judgment  dismissing  a 

third  opposition  claiming  a  preference  on  the  proceeds  of  a  rale  in  the  hands  of  the 

sheriff  over  seizing  creditor. 
Where  there  are  a  number  of  oppositions  claiming  preferences  on  snoh  proceeds,  which  are 

dismissed,  the  appellants  from  the  Judgment  of  dismissal  may  Join  in  the  motion  for  the 

appeal,  and  in  oue  appeal  bond. 

A    PPLICATION  for  Mandamus  and  Prohibition. 


Sims  dt  Pochi,  for  the  Relator. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  relators,  by  third  oppositions,  claimed  to  be  paid  by 
preference  out  of  a  fund  in  the  hands  of  the  sheriff,  realized  from  the 
sale  of  a  certain  plantation  described  in  the  pleadings. 

There  was  judgment  rejecting  their  demands.     From  tliis  judgment 

they  asked  a  suspensive  appeal,  and  tendered  a  bond  to  cover  all 

costs* 
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They  coroplain  of  the  judge  by  whom  said  jadgment^  were  rendered, 
for  refusing  to  grant  them  a  suspensive  appeal  on  tlie  bond  tendered, 
and  denying  them  tlie  privilege  of  audi  appeal  unless  upon  a  bond  for 
one-half  over  and  above  the  amount  of  the  judgment  or  claim  of  the 
other  and  successful  party  to  the  controversy  ;  and  tliey  have  applied 
to  this  court  for  a  mandamus  to  compel  tfie  judge  to  grant  the  appeal 
upon  tlie  execution  of  a  bond  for  a  sum  to  be  fixed  by  liim,  sufficient 
to  cover  the  costs,  and  also  for  a  prohibition  to  stay  proceeding  pend- 
ing their  application. 

The  judge,  in  his  answer,  denies  that  the  case  presented  is  one  in 
which  the  relators  are  entitled  to  a  suspensive  appeal  on  giving  bond 
for  costs.  He  assigns,  also,  other  causes  for  his  refusal  to  grant  the 
appeal,  which,  as  they  pertain  to  the  merits  of  the  controversy,  w© 
must  decline  to  consider  in  this  proceeding.  They  may  furnish  ground 
for  the  dismissal  of  the  appeal,  but  are  out  of  place  here. 

The  relators  do  not  seek  to  appeal  from  a  money  judgment  against 
them,  or  from  a  judgment  for  the  delivery  of  property,  but  only  from 
one  denying  them  a  preference  in  a  certain  fund  in  the  possession  of 
the  court  or  its  officers. 

In  such  case  it  has  been  established  by  a  long  line  of  decisions  run- 
ning through  a  half  century,  that  the  law  only  exacts  a  bond  sufficient 
to  cover  the  costs.  Heath  et  al.  vs.  Vaught  et  al.,  16  L.  513;  Blanchin 
vs.  St'r  Fashion,  10  Ann.  345;  Sue.  of  Edwards,  34  Ann.  216;  State 
©X  rel.  Moller  vs.  Judge,  36  Ann.  189  ;  Pasley  vs.  McConncU,  38  Ann. 
470 ;  State  ex  rel.  Durand  vs.  Judge,  30  Ann.  283. 

In  the  face  of  these  and  many  other  decisions  to  the  same  effect,  it 
is  surprising  that  there  can  now  exist  any  controversy  on  the  subject. 

Another  ground  urged  for  the  refusal  of  the  appeal  is  that  there  is 
no  privity  between  the  diflferent  relators,  and  they  could  not  join  in 
one  motion  for  the  appeal. 

There  is  no  force  in  this  contention.  In  the  case  of  Schlieder  vs. 
Martinez,  38  Ann.,  the  present  court  said  : 

"  There  is  no  provision  of  law  or  rule  of  practice  which  requires 
each  party  dissatisfied  with  the  judgment  rendered  should  separately 
appeal  and  give  a  separate  anil  distinct  boud.  They  can  all  well  join 
in  the  same  motion  and  furnish  one  bond,  in  the  case  in  which  the 
judgment  appealed  from  w.is  rendered." 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  writs  of 
mandamus  and  prohibition  be  and  the  same  are  hereby  made  peremp- 
tory. 
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No.  9952. 
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New  Orleans  "  to  the  end  that  the  poor  of  said  respective  chnrches  nia^'  be  cared  for,' 

U  a  donation  to  pious  uses  expressly  rccosnized  in  the  Civil  Code  and  highly  favored  by 

oar  jurisprudence. 
It  oontatins  no  element  of  »Mei  eomyHismm  or  prohibited  substitution. 
The  uncertaiut3'  m  such  .t  desicnatiou  of  the  beneficiaries  of  tbe  bequest  is  a  characteristic 

of  donations  to  pious  uses,  and  is  no  obstacle  to  their  validity. 
There  is  no  uncertainty  as  to  the  legatees  described  in  the  will. 
Charity  is  not  foreign  to  the  objects  and  purposes  of  incorporated  Chiistian  churches,  bat, 

on  the  contrary,  is  an  essential  function  in  their  economy,  and  they  are  competent  to 

receive  and  administer  donations  for  charitable  pniposes. 

A    PPEAL  from  the  Civil  District  Court,  for  the  Parish  Orleans. 
rjL     RighUyry  J. 


Henry  P,  Dart,  for  Phiiutiflf  and  Appellant. 

Singleton,  Brm^ne  dk  Choate,  for  Defeudantg  and  Appellees: 

The  defendant  corporation^  have  the  power,  under  their  respective  charters  and  the 
laws  of  this  State,  to  receive  the  legacy  in  question,  whether  it  is  viewed  as  a  legacy  for 
charitable  pnrposos  in  a  strictly  limited  sen»e,  or  as  partalcin^  of  the  character  of  a  re- 
ligious charity:  (a)  because  it  conies  with  the  express  pui  poses  and  objectn  of  their 
nrganisaiion,  which  are,  the  religions  worship  of  the  Almighty  God,  and  to  cultivate 
and  propagate  the  Christian  religion,  according  to  the  Presbyterian  f  lith  ;  {h)  because 
it  is  a  part  of  their  religious  faith,  and,  therefore,  one  of  the  object  of  their  organisa- 
tion,  that  the  poor  meiiibors  Hhould  be  prn>ided  for  by  the  corporation;  (e)  because 
their  rules  and  b\laws  espeiially  provide  for  the  care  of  the  poor,  and  the  collection 
and  distribution  of  the  offerings  of  the  people  for  pious  uses ;  (d)  because  it  was  "  the 
will  and  intention  of  the  donor"  that  they  should  receive  the  legacy  in  question. 
Charters;  liook  of  Church  Order;  Will,  U.  8.,  sees.  677,  6st  ;  2  K.  &« ;  9  Ann  26« ;  7 
Ann.  363;  3  Ann.  294;  17  L.  46;  Morawetz  on  Corp.,  vol.  1.  sees.  27,  3i7,  36.  333,  362, 
364,  5:  PeiTy  on  Trusts,  sec.  43,  p.  25;  2  How.  188;  15  How.  367;  4  Wheat.  636;  Par- 
ish of  Sutton  vs  Cole,  3  Pick.  S37 ;  5  Met.  155 :  Watson  vs.  Jones.  13  Wall.  679 ;  8  N. 
Y.  525;  Bomat,  sees.  3585  86-87;  Sue.  McDonongh,  8  Ann.  246;  Williams  vs  Western 
Star  Lodge,  38  Ann.  629. 
.  The  legacy  In  question  is  not  too  valine  to  be  canied  in'o  effect ;  the  poor  members  of 
each  body  are  well  known  and  susceptible  of  positive  identification.  The  designation 
in  the  will  is  snfiloient  in  law.  C.  C.  1549;  3  K.  438;  12  Ann.  801 ;  8  Ann.  171  ;  .« 
Ann.  620;  Domat,  sees.  3337,  3588  89-90  904;  Bispham  on  Equity,  p.  164;  Perry  on 
Trusts,  sees.  687,  732. 

The  title  to  the  legacy  is  vested  in  the  churihes,  and  not  in  their  poor  members.    2 
Redfleld  on  Wills,  p.  492 ;  38  Ann.  621 ;  Domat,  Book  3,  sec.  8,  Nos.  3214-15  SO. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.     The  decedent,  Kaspar  Auch,  left  a  large  estate,  which 
he  disposed  of  by  a  testament  containing  the  following  clause: 
"  I  give  and  bequeath  to  the  several  incorporated  religious  associa-. 
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tions  of  the  city  of  New  OrleaDs,  propagating  the  teaching  of  i-eligion 
according  to  the  form  of  government  and  book  of  discii>1ine  of  the 
Presbyterian  Church,  all  the  rest  and  residue  of  the  propeity  and 
eflfects  which  I  may  die  possessed  of,  of  whatever  natare  and  kind,  to 
the  end  that  the  poor  of  said  respective  charches  may  be  cared  for/' 

The  executors  named  in  the  will  opened  the  succession  and  caused 
the  will  to  be  probated. 

The  several  incorporated  Presbyterian  churches  of  the  city  of  New 
Orleans  intervened  in  the  succession  by  a  petition  praying  for  a  cita- 
tion of  the  executors  and  for  a  judgment  recognizing  them  as  sole  res- 
iduary legatees  and  instituted  heirs,  and  ordering  the  execut4)rs  to  sell 
the  property  and  liquidate  the  succession. 

After  due  proceedings  such  a  judgment  was  duly  rendered  and 
signed.  While  it  was  iu  process  of  execution,  Rosina  Miller,  a  sister 
and  legal  heir  of  decedent,  tiled  1i  petition  citing  the  executors  and  the 
several  residuary  legatees,  and  praying  for  a  judgment  annulling  both 
the  will  and  the  judgment. 

The  clause  nbuve  quoted  from  the  will  is  the  basis  of  the  atUick,  and 
its  nullity  is  claimed  on  four  grounds : 

Ist.  Because  it  is  therein  attempted  to  create,  hold  and  perpetuate 
a  fund  not  recognized  by  law. 

2d.  Because  the  said  clause  is  in  effect  a  fidei  canmfBSum,  and  sub- 
stitution in  violation  of  law  ;  and 

3d.  Because  the  said  claimants  and  said  legatees  are  incompetent 
to  receive  said  legacies,  the  objects  and  purposes  of  same  being  be- 
yond the  scope  of  the  power  granted  the  churches  by  the  laws  of  this 
State  for  the  creation  and  government  of  the  same. 

4th.  Because  the  said  attempted  distribution  is  too  vague  and  in- 
detluite,  and  can  never  be  carried  into  effect  by  reason  of  said  vague- 
ness and  indefiniteness. 

The  first  two  grounds  are  frivolous. 

The  disposition  contains  not  a  single  feature  of  the  fidei  oammiasum 
or  prohibited  substitution,  and  is  the  simplest  possible  example  of  a 
legacy  to  pious  uses  recognized  in  the  text  of  our  Code  and  favored  in 
its  judicial  construction.  Rev.  C.  C.  1549 ;  Sue.  of  Vance,  39  Ann. 
371 J  State  vs.  McDonough's  executors,  8  Ann.  171 ;  Williams  v.-*. 
Western  Star  Lodge,  38  Ann.  620;  Sue.  Mary,  2  Rob.  438;  Fink  vs. 
Fink,  12  Ann.  :301. 

As  much  may  be  said  of  the  fourth  ground.  There  is  no  intrinsic 
dilBculty  in  determining  what  are  the  incorporated  Presbyterian  asso- 
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ciationBt>f  tL is  city,  and  the  record  shows  thnt,  without  any  contest 
among  themselves,  they  have  accepted  the  legacy,  and  made  proof 
of  tlieir  identity,  under  the  designation  contained  in  the  will. 

So  fur  as  the  beneficiaries  of  tlie  legacy' are  concerned,  viz:  "tho 
poor  of  said  respective  churclies,"  there  is  no  indefiniteness  which  is 
not  inherent  in  all  charitable  bequests.  This  question  was  fully  dis- 
cussed and  disposed  of  in  the  opinions  of  C.  J.  Enstis  and  Judge  Rost, 
delivered  in  the  McDonough  will  case,  8  Ann.  171,  where  it  was  said : 
**  It  is  plain  that  under  the  civil  law  it  is  no  objection  to  the  validity 
of  a  legacy  to  pious  uses,  that  it  is  for  the  benefit  of  the  poor,  even 
without  any  designation  of  locality.  There  is  no  principle  better  set- 
tled than  that  such  legacies  are  valid.  Indeed,  the  very  generality 
complained  of  is  an  illustration  of  Christian  charity ;  and  uncertainty 
of  individual  object  at  the  time  of  the  gift  is  its  character  and  ele- 
ment." 

The  final  contention  that  the  corporations  are  incompetent  to  take 
because  organized  solely  for  religious,  and  not  for  charitable  purposes, 
involves  the  monstrous  proposition  that  charity  is  foreign  to  the  pur- 
pose of  Chrirttian  religious  organizations — even  charity  to  their  own 
membera.  This  is  contrary  t^  the  general  knowledge  which  we  all 
have  of  the  objects  and  practical  workings  of  such  organizations,  and 
is  contradicted  by  specific  evidence  in  regard  to  these  particular  cor- 
poral ioos  showing  that  the  care  of  their  poor  members  is  a  special 
function  in  their  economy  confided  to  the  direction  of  their  deacons, 
who  are  officers  constituted  mainly  for  this  purpose. 

The  laws  under  which  such  corporations  are  authorized  expressly 
provide : 

''  Said  corporations  shall  be  capable  in  law,  according  to  the  terms 
and  conditions  upon  which  the  said  corporations  aro  foi*med  and  es- 
tiiblished,  to  take,  receive  and  hold  all  manner  of  land,  tenements, 
rents  and  hereditaments,  and  any  sum  of  money,  and  any  manner  and 
portion  of  goods  and  chattels,  given  and  bequeathed  unto  them  or  ac- 
quired by  them  in  any  manner  respectively }  to  be  employed  and  dis- 
posed of  according  to  the  objects,  articles  and  conditions  of  the  instru- 
ment upon  which  the  corporations  respectively  are  formed  and  estab- 
lished, or  according  to  their  articles  and  by-laws,  or  of  the  will  and 
intention  of  the  donors."    Sec.  681  R.  S. 

Exposition  of  a  matter  so  plain  would  be  *^  lighting  candles  when 
the  sun  was  shining." 

Judgment  affirmed. 
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No.  9946. 

104  ^^  SlJCCKSSION   OF   R.    H.    BOULLEMKT. — RCLE   ON   TFIR    LOUISIANA   StATK 

Lottery  Company. 

Tbe  sniviviDg  parent,  holding  propertj-  in  common  with  minor  children  of  a  marriajse  wiUi 
the  deceased  spoase,  whether  of  the  late  community  or  derived  by  testament,  may 
cause  same  to  be  abjudicated  to  him,  or  her.  in  whole  or  part,  at  an  estimation  of  valne 
fixed  by  experts  appointed  and  sworn  by  the  judge,  after  a  family  meeting  shall  have 
declared  that  such  adjudication  is  for  the  minor's  interest  and  advantage,  and  tboir 
undei  tutor  shall  have  given  his  consent  thereto. 

A  judicial  adjudication  of  property  thus  held  in  common  will  not  be  annulled  for  u^onnaH- 
ties  anterior  to  the  decree  of  adjudication.  Sucb  decree  is  conclusive  as  to  the  facta  on 
which  it  rests,  until  corrected  on  appeal,  or  annulled  in  a  direct  action. 

When,  as  in  this  case,  the  property  sought  to  be  adjudicated  to  the  surviving  spoaae  is 
shares  of  slock  of  a  corporation,  and  a  ruJo  is  taken  on  such  corporation  to  aho  *  caaae 
why  the  stock  should  not  be  transferied  on  the  books  of  tbe  corporation,  in  confoniiity 
with  the  decree  of  adjudication,  the  answer  of  the  corporation  thereto,  presents  an  is- 
sue that  must  be  decided  as  a  necessary  step  to  the  completion  of  the  adjudication.  On 
appeal  taken  from  the  decision  of  the  Judge  a  quo,  on  tbe  rule,  we  may  decide  upon  tba 
regularity  of  the  anterior  proceedings,  and  whether  the  cousumniation  of  same  woakl  be 
to  the  best  intei-est  and  evident  advantage  of  the  minors. 

APPEAL  from  the  Civil  District  Court  for  (lie  Parish  of  Orleans. 
Houston  J  J. 


Joseph  H.  ^«ann^,  for  PI  a  Id  tiff  and  Appellant. 
T.  «/.  Semmes  &  Legendre  and  Hi>rnor  (&  Lee,  for  Defendant  and 
Appellee. 

The  opinion  of  the  Court  was  deliveied  by 

Watkins,  J.  R.  H.  Bonllemet  died  on  tbe  12th  day  of  February, 
1886,  leaving  a  widow  and  two  minor  children,  to  each  of  whom  he 
beqeatlied  one-third  of  his  estate. 

The  widow  caused  the  will  to  be  probated,  an  inventory  to  be  taken, 
and  herself  to  be  qualified  as  testamentary  executrix.  Thereafter  ahe 
was  qualified  and  confirmed  natural  tutrix  for  the  minors,  and  had  an 
abstract  of  the  inventoiy  recorded' in  the  book  of  mortgages,  and  H. 
P.  Buckley,  grandfather  of  the  minors,  was  appointed  and  qualified  as 
their  undertutor.  On  the  20th  of  December,  1886,  the  executrix  filed 
an  account,  showing  the  liquidation  and  settlement  of  siiccessiou 
debts  and  cliarges,  and,  on  due  proceedings  had,  procured  tlie  homolo- 
gation thereof. 

In  her  capacity  of  natural  tutrix,  Mrs.  Boullemet  filed,  subsequently, 
an  account  on  which  was  carried  tlie  value  of  108  shares  of  stock  of 
the  Louisiana  State  Lottery  Company  fixed  at  $16,200,  i.  e.,  $150  per 
share;  and  the  total  iimount  of  assets  for  distribution  at  $20,434  14. 
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On  that  bnBiB  tlie  respective  shares  of  the  wiHow  and  heirs  were 
fixed  at  16831  38— that  is  to  say,  $I3,«62  76  for  tlie  two  miuors.  The 
uudertator  having  been  cited,  filed  an  answer,  in  which  he  acknowl- 
edged the  account  to  be  correct,  and  consented  to  the  liquidation  and 
fixing  of  the  shares  of  the  minors  at  the  amounts  stated.  Thereupon 
the  account  was  homologated.  Mrs.  BouUemet  then  filed  a  petition 
requesting  the  convocation  of  a  family  meeting  to  advise  whether  it 
was  to  the  best  interest  and  evident  advautngo  of  the  minors,  that  the 
pioperty  held  in  common  by  her  children  and  herself  should  be  adju- 
dicated to  her,  upon  the  execution  and  registry  of  an  adequate  special 
mortgage  in  their  favor.  Tlie  proper  order  was  made,  and  experts 
appointed.  Tliey  reported  in  favor  of  the  adjudication  being  made  at 
the  price  of  $13,662  76,  as  fixed  in  the  inventory.  This  report  was 
duly  approved  and  homologated. 

The  family  meeting  was  duly  convened,  and  recommended  the  ad- 
judication to  the  surviving  widow,  of  all  the  property  that  is  de- 
scribed in  the  inventory,  at  the  price  of  $13,662  76  for  the  share  of  the 
two  minors,  upon  her  executing  an  adequate  special  mortgage  in  lieu 
of  the  general  mortgage,  in  their  favor.  In  these  recommendation 8 
the  undertutor  concurred,  and  the  same  were  duly  homologated,  and 
the  special  mortgage  was  accepted,  and  the  cancellation  of  the  gen- 
eral mortgage  ordered. 

Mrs.  Bonllemet  procured  an  order  directing  the  Lottery  Company  to 
show  cause  why  the  judgment  adjudicating  to  her  the  shares  of  stock, 
the  deceased  held  and  owned,  should  not  be  complied  with,  and  the 
same  duly  transferred  to  her  upon  the  books  of  the  company,  and  new 
certificates  of  stork  issued  to  her  in  its  place. 

In  answer  to  the  rule,  the  Lottery  Company  assigns  as  a  reason  why 
the  transfer  should  not  be  made  that,  in  their  opinion,  "  an  apparent 
wrong  was  being  committed  to  the  prejudice  of  the  minors,  without 
the  knowledge  of  the  court,  in  that  the  appraisement  of  the  property 
of  the  succession,  was  much  less  than  the  officers  of  the  company 
knew  to  be  the  amount  of  the  interest  of  the  children  in  the  capital 
stock  of  their  father  in  said  company  ;  and,  therefore,  said  officers  be- 
lieved it  to  be  their  duty  to  make  an  investigation  of  the  proceedings,'* 
etc.  The  answer  then  declares  that  their  investigation  led  to  the  dis- 
covery that  said  stock  was  worth,  at  the  date  of  those  proceedings, 
$500  per  share,  ^^  and  for  this  reason,  and  from  the  fact  that  the  offi- 
cers are  advised  that  they  might  be  held  liable  to  said  minors  if  they 
transferred  the  stock  in  obedience  to  the  judgment  of  the  court,  with- 
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out  biiDging  to  the  notice  of  tlie  court  the  true  market  valae  of  said 
stock," 

To  this  answer  are  annexed  the  affidavits  of  two  stockbrokers  of 
this  city,  stating  the  value  of  this  Lottery  stock  to  Lave  been  ''nji- 
wards  of  $500  per  share,"  and  it  contains  an  offer  on  the  part  of  the 
company  *'  to  take  the  whole  of  said  stock  at  the  price  of  $500  per 
sliare,  payable  caah." 

On  the  trial  of  the  rule  no  other  evidence  was  offered  than  the  rec- 
ord and  proceedings  referred  to  on  the  part  of  plaintiff  in  the  rule, 
and  the  two  affidavits  on  tlie  part  of  the  Lottery  Company.  To  the 
introduction  of  these  the  phiintiff  objected  on  the  follow^ing  grounds, 
viz : 

1st.  That  said  judgment  and  proceedings  cannot  be  attacked  col- 
laterally. 

2d.    That  said  judgment  and  proceedings  fixed  the  vnlne  of  tlie 
property  to  be  adjudicated. 
3d.    That  said  affidavits  arc  irrelevant. 
4th.    That  the  Lottery  Company  is  witiiont  interest. 
5th.    That  the  minors  are  the  Qnly  interested  parties. 
()th.    That  only  the  undertutor,  or  some  one  claiming  to  represent 
the  minors,  can  attack  the  report  of  the  experts  fixing  the  value  of  the 
property  to  be  adjudicated,  and  the  judgment  acfjudfcating  samo. 

7th.  That  all  of  the  proceedings  leading  up  to  the  judgment  being 
regular,  same  cannot  be  attacked  in  the  absence  of  a  charge  of  fraud. 
The  idea  sought  to  be  conveyed  by  the  Lottery  Company  is  that 
their  shares  of  stock  are  woitli  a  large  premium  in  the  market,  and  in 
cash  ;  and  that,  instead  of  the  108  shares  that  are  held  in  indivision 
by  the  widow  and  heirs  of  Boullemet  only  being  worth  $16,200,  they 
are  now,  and  were  at  the  time,  worth  $54,000  -,  and  that  the  interest 
of  tlio  minors  amounts  to  $36,000,  instead  of  $13,662  76. 

The  question  presented  is  an  equitable  rather  than  a  legal  one. 
Tlie  provisions  of  the  Code  are  :  **  Whenever  the  father  or  mother 
of  a  minor  has  property  in  common  with  him,  they  each  can  cause  it 
to  be  adjudicated  to  them,  either  in  whole  or  in  part,  at  a  price  of  an 
estimation  made  by  experts  appointed  and  sworn  by  the  judge,  after 
a  family  meeting  duly  assembled,  shall  have  declared  that  the  a^ja- 
dication  is  for  the  interest  of  the  minors,  and  the  undertutor  shall 
have  given  his  consent  thereto."  R.  C.  C.  343;  5  Ann.  122,  Succes- 
sion of  Hebert. 
In  Orr  vs.  Thomas,  3  Ann.  582,  our  predecessors  said  on  thia  subject: 
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''A  judicial  adjudication  of  commnuity  property  made  to  the  sur- 
viving liUBbaud,  under  proceedings  before  a  court  of  competent  juris- 
diction, in  which  tlie  minor  heirs  were  represented  by  their  under- 
tutor,  will  not  be  annulled  for  wformaliiies  anterior  to  the  decree  of 
adjudication. 

^*  The  minors  being  represented  by  their  undertntor,  the  judgment 
of  adjudication  is  conclusive  as  to  .the  facts  on  wliich  it  rests,  until 
corrected  on  appeal,  or  annulled  in  a  direct  action." 

It  cannot  be  fairly  argued  that  so  great  a  disparity  in  value  as  al- 
leged in  the  instant  case  is  a  mere  informality -,  nor  can  it  it  be  said 
that  the  Lottery  Company  have  appeared  in  (his  cause  without  in- 
terest. 

They  appear  in  answer  to  plaintifTs  rule  and  for  the  purpose  of  bring- 
ing to  the  attention  of  the  court  a  fact  of  material  importance  to  the 
minors,  and  possibly  to  themselves ;  and  it  is  substantiated  by  the 
judicial  admission  of  the  company,  and  the  uncontradicted  testimony 
of  two  witnesses  who  are  professedly  familiar  with  the  value  of  its 
stock. 

No  objection  was  urged  to  the  affidavits  on  account  of  their  being 
ex  parte. 

Ti.e  proof  fumised  by  the  Boullemet  mortuaria  is  not  of  the  satisfac- 
tory character  that  evidence  contradictorily  taken,  is. 

Such  proceedings  are  too  frequently  taken  ''  as  a  matter  of  course" — 
simply  as  routine  buhiness,  and  not  carefully  weighed  or  properly  in- 
spected. We  are,  it  is  true,  not  justified,  from  anything  in  the  record, 
to  pronounce  such  judgment  in  this  case }  but  if  the  testimony  of  the 
Lottery  Company  is  to-be  taken  into  account — and  we  think  it  is — it 
inevitably  creates  this  impression. 

While  it  is,  no  doubt,  true  that  the  nndertut^r  is  a  very  wortliy  and 
responsible  person,  and  devoted  to  the  interest  of  his  grandchildren, 
yet  it  is  within  the  range  of  probability  that  he  was  unaware  that  so 
large  a  value  was  placed  upon,  or  could  be  obtained  for  this  Lottery 
stock.  We  are  unwilling  to  declare  that  he  has  been  unfaithful,  and 
we  cannot  consent  to  deprive  him  of  the  opportunity  of  investigating 
the  value  of  this  stock,  and  of  testing  the  sincerity  of  the  company^s 
offer  "  of  $500  per  share,  payable  caftli." 

We  regard  the  rule  to  show  cause,  taken  on  the  Lottery  Company, 
as  a  necessary  step  in  the  judicial  proceedings  to  complete  the  adjudi- 
cation to  Mrs.  Boullemet.    The  stock  was  not  sold  at  public  auction. 
It  had  not  been  transferred  by  authentic  act. 
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The  judgment  of  lioinoIogatioD  of  tlie  proces  verbal  of  the  delibera- 
tions of  t}ie  family  meeting  was  ex  parte.  It  is  not  such  a  final  jadg- 
mcMitas  will  cotidude  investigation.  We  think  the  ends  of  justice 
will  be  best  subserved  by  au  aiiirmanceof  the  judgment  appealed  frooi 
and  it  is  ordered 

Judgment  affirmed. 


No.  9$>96. 
Arthur  Lbibb  vs.  Ernest  Hebersmith. 


I  3V  TU50!  Acts  aoknowled]^  before  a  Louisiana  conomistioner  hare  no  efEsot  as  antheDtio  a«t8  naless 

jfsa    5S4,  the  acknowledf^inent  takes  place  also  before  two  witnesses,  legaUj  competent. 

ad  10^  Otbei  wise,  tboy  remain  acts  under  private  signature,  whicb  are  inadmissible  in  evidence. 

U2  ^0  QQ^]  ^^^  signature  is  proved.    15  Ann.  383;  S2  Ann.  457,  affirmed. 

38    1050  Admission  in  evidence  to  prove  rtm  iptam,  of  a  document  which  is  not  authentic  ^uid  the 

1^     975  signature  to  which  Is  not  proved,  is  irregular.    The  document  ought  not  to  have  been 

received  at  all. 

The  judgment  of  nou'tuit,  rendered  by  the  lower  court,  is  justified. 

A    PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
xJL     Tissot,  J. 

Braughn,  Buck,  DinkeUpiel  and  Harty  for  Plaintiff  and  Appellee. 

"  An  act  under  private  signature  is  inadmissible  in  evidence  until  the  signatures  have  bees 

proved."    22  Ann.,  p.  457. 
"An  act  executed  before  a  Louisiana  commissioner  Is  not  entitled  to  the  efleot  of  an  anthen- 

tic  act  unless  same  has  been  done  in  the  presence  of  two  witnesses."    15  Ann.,  p.  3K. 
"  While  au  act  under  private  signature,  duly  registered,  may  be  held  sufficient  as  notioe  to 

thiid  persons,  yet  a  distinction  exists  between  the  efibct  ot  the  registry  as  to  aotioe,  and 

the  effect  of  the  act  itself  as  proof  of  its  contents."    33  Ann.,  p.  1949,  and  antborities 

there  cited. 
"  A  common  law  mortgage  has  no  efiect  in  Louisiana  as  to  third  persons."    34  Ann. ,  p.  797 

3ti  Ann.,  p.  890;  Sue.  of  Mrs.  Larendon,  decided  Nov.  21,  I8S7. 

W,   W,  Handlin,  for  Third  Opponent  and  Appellant: 

A  rommon  law  mortgage  Is  not  similar  to  a  vente  k  r6m6r6  under  the  Civil  Code  of  Louisi- 
ana.   S.  O.,  No.  9787:  C.  C.  S464. 

An  act  under  private  signature  dates  from  its  r^istry,  made  to  appear  b)'  the  certificate  of 
the  Kecorder  of  Moitgages. 

The  acknowledgment  of  a  deed  under  private  signsture  before  a  I^uisiana  commiMloner. 
makes  full  proof  aliunde,  of  the  genuineness  of  the  document. 

An  attaching  creditor  can  have  no  greater  rights  than  his  debtor  had  over  the  property 
when  his  attachment  was  levied. 

*'  No  privilege  shall  have  effect  against  third  persons,  unless  the  act  or  other  evidence  of  the 
debt  is  recorded  within  seven  days  from  the  date  of  the  act  or  obligation  of  indebted- 
ness."   Act  No.  45  of  1877. 

Private  acts  whose  date  is  proved  by  evidence  d«hor9  the  instrument  being  recorded  in  the 
Mortgage  Office  and  the  transaction  being  bona  fide,  have  the  same  effect  acainst  third 
persons  as  the  parties  themselves.  35  Ann.  847 ;  33  Ann.  tSl9:  2  Ann.  951.  4C9:  9  Ann. 
547;  14  Ann.  701 ;  11  Ann.  57;  4  N.  S.  169;  2  N.  8.  171. 
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A  piivate  act  ODce  regiatered  in  toto,  it  is  immaterial  as  notice  whether  the  evidence  of  its 
execution  was  registered  or  not.  Pierce  vs.  Clark,  25  Ann.  Ill ;  C.  C.  3367 ;  C.  n,  3397.3; 
C   C.  3392;  C.  C.  3357. 

The  employment  of  a  shorthand  reporter  is  optional.  It  is  the  dutj  of  the  minute  clerk  to 
take  down  the  evidence  if  a  party  declines  to  employ  a  stenographer.  The  law  author- 
ises  one  note  ot  evidence  or  transcript  in  each  case.  A  note  of  evidence  .taken  by  a 
stenographer,  as  an  officer  of  the  coart,  may  be  filed  by  him,  and  need  not  be  sabmitted 
to  the  clerk.  The  law  does  not  warrant  the  stenographer  in  not  filing  his  transcript 
unless  he  is  paid  io  advance. 


The  opiniou  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  a  cod  test  for  the  distribution  of  the  pro- 
ceeds of  real  estate  judicially  sold. 

Tlie  third  opponent  claims  to  be  entitled  to  preference  over  the  seiz- 
ing creditor,  by  virtue  of  an  agreement  between  her  and  the  defend- 
ant, termed  a  mortgage,  executed  in  New  Yoik  and  subsequently  re- 
corded in  New  Orleans,  where  the  property  was  situated,  at  a  date 
anterior  to  the  registries  on  which  the  plaintiif  relies. 

On  the  trial,  the  opponent  offered  iu  evidence  the  agreement  in 
question,  which,  notwithstanding  objection,  was  admitted  to  prove 
rem  ipsam. 

-  The  opponent  contends  that  it  ought  to  have  been  received  without 
qualification,  as  an  authentic  act,  bat  the  plaintiff  insists  that  it  should 
have  been  rejected  altogether,  as  it  is  not  aatheutic,  and  the  signature 
was  not  proved. 

The  agreement  purports  to  be  signed  by  the  defendant  befo.e  a  no- 
tary public  in  New  York,  on  November  19,  1883,  and  to  have  been  re- 
corded in  the  Mortgage  Office  of  the  parish  of  Orleans,  on  December 
14  following. 

It  uns  subsequently  acknowledged  before  a  Louisiana  commissioner 
in  New  York,  on  November  25,  1886. 

The  acknowledgment  before  the  New  York  notary  was  not  made  in 
the  presence  of  tiny  witne*  s,  and  that  before  the  Louisiana  commis- 
sioiier  was  made  before  one  witness  only. 

No  proof  was  adduced  of  the  signature  of  the  parties  to  the  agree- 
ment. 

Under  the  terms  of  the  law  and  the  construction  put  upon  the  same 
by  a  previous  court,  the  instrument,  to  (vp«rate  as  an  authentic,  ought 
to  have  been  acknowledged  in  presence  of  two  witnesses  before  the 
Louisiana  commissioner. 

In  Langley  vs.  Burrows,  15  Ann.  392,  in  which  the  acknowledgment 
had  been  made  before  a  Louisiana  commissioner  and  one  witness  only, 
the  court  said : 
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'*  The  section  of  the  act  of  1855  aathorizes  commissioDerB  appointed 
in  otiier  States  by  the  Governor  of  the  State  of  Loaisiana,  to  take  ac- 
knowledgment and  proof  of  any  deed,  mortgage,  ete.,  and  the  eighth 
section  gives  to  all  acts  thas  acknowledged,  the  force  and  effect  of  au- 
thentic acts  executed  in  this  State.  Thus  we  may  conclude  that  thorn 
commissioners  are  by  express  p  o vision  of  the  law,  vested  with  all  tlie 
powers  of  our  justices  of  the  peace  and  notaries  and  as  an  authentic 
act  of  sale,  mortgage,  assignment,  etc.,  is  an  instrument  executed  or 
acknowledged  before  a  notary  and  two  witnesses,  it  necessarily  fol- 
lows that  tlie  documents  produced  by  the  plaintiff  are  acts  under  pri- 
vate signature.^ 

This  ruling  is  perfectly  correct.  It  cannot  be  pretended  that  the 
Legislature  intended  to  vest  commissioners  for  this  State,  acting  in 
other  States,  with  powers  superior  or  more  e£Elcacious  than  are  con- 
ferred on  home  notaries,  who  must  be  citizens  of  the  State. 

Hence,  it  is  apparent  that  an  net  acknowledged  before  a  Louisiana 
commissioner  acquires  no  authenticity  in  this  State,  unless  executed  in 
the  presence  of  Uco  competent  witnesses.    R.  C.  C.  2^4 ;  R.  S.  596  to 
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In  Miller  vs.  Wisner,  22  Ann.  457,  the  court  held  that  docnmenti 
under  private  signature  are  inadmissible  in  evidence  until  proof  of 
the  signature.    Thus  reads  the  law.    R.  C.  C.  2242. 

The  admission  of  the  document  to  prove  rein  ipsant  was  barren  of 
any  effect  -,  a  white  sheet  of  paper  might  a£  well  have  been  admitted. 
It  should  not  have  gone  in  at  aU. 

The  district  judge  properly  non-suited  the  opponent.  The  record  is 
not  in  a  condition  to  enable  this  court  to  pass  upon  the  meriui  of  the 
controversy. 

Judgment  affirmed. 


No.  99,50. 
Succession  of  Octave  J.  Forsta.ll. 

The  Mle  or  tranafer  of  a  note  seoared  by  a  special  mortgage  and  Tender's  privilege  carries 

with  it  both  the  mortgage  and  privilege. 
This  right  accrnes  to  the  purchaser  by  mere  operation  of  law,  and  is  not  dependent  npoa 

the  articles  of  the  Civil  Code,  which  treat  of  payment  with  subrogation,  legal  or  eoa- 

ventional. 
The  right  is  acquired  by  the  purchaser,  even  if  the  payment  of  the  notn,  which  is  in  suit  by 

executory  process,  is  made  to  the  sheriff ;  provided,  the  contract  be  shown  to  be  one  of 

purchase  between  the  seizing  creditor  and  the  transferrees  of  the  note. 
In  a  sale  of  an  immovable,  burdened  with  a  mortgage  and  veodoi's  privilege,  belonging  to 

a  succession,  no  other  claim  or  charge  can  be  preferred  to  the  vendor's  privilege  out  of 

the  proceeds  of  the  sale,  but  tbe  expenses  incurred  for  making  the  sale. 


NEW  ORLEANS,  DECEMBER,  1887.  1053 

Succession  of  Forstall. 

In  the  case  of  a  sale  of  snooeseion  property,  bardened  with  mortgages,  by  executory  pro- 
cess, the  parohaser  at  sach  sale  cannot  be  compelled  to  tarn  orer  to  the  succession  rep- 
resentative the  amount  of  ranking  special  mortgages,  which  he  is  entitled  to  retain, 
after  satisfying  the  junior  mortgage  of  the  seizing  creditor.  Morris  vs.  Cain,  34  Ann. 
657. 

But  if  the  unsatisfied  mortgaces  are  general,  the  residue  of  the  purchase  price  cannot  be 
retained  by  the  purchaser,  and  the  same  must  be  paid  over  to  the  succession  representa- 
tive to  be  administered  opon.    Teissier  vs.  Bourgeois,  38  Ann.  256. 

A  natural  tutrix,  administering  in  that  capacity  the  succession  of  her  husband,  i9  entitled 
to  admimstrator's  commissions. 

APPEAL  from  the  Civil  District  Coart,  for  the  Parish  of  Orleaua. 
Monroe,  J. 

W.  E,  Murphy^  for  Opponent  and  Appellee : 

1 .  The  O.  C.  Art.  3337  grants  a  vendor's  privilege  on  the  property  sold  for  the  pajment  of 
the  price,  or  so  much  of  it  as  is  dae,  whether  sold  for  cash  or  on  credit. 

2.  This  is  a  right  which  springs  from  the  nature  of  the  debt,  and  by  force  of  law  is  em- 
bodied in  the  contract. 

3.  It  is  also  a  right  of  very  high  character  conferring  advantages  superior  to  those  which 
flow  fh>m  a  mortgage. 

4.  Although  a  renunciation  of  rights  of  this  character  may  be  implied,  it  must  be  held  by 
sound  principles  of  interpretation,  should  be  established,  not  by  doubtful,  but  by  dear 
and  cogent  inferences  from  the  acts  of  the  parties.  Boner  vs.  Mahld,  3  Ann.  600,  and 
authorities  thei-e  cited,  a  leading  case  on  this  subject. 

5.  y&mo  facile  proftumitur  donate .  Merlin  expresses,  with  his  usual  accuracy,  the  Just 
lule  for  interpretations  of  renunciations.  "  Les  renonciations  se  font  de  deux  mani^res, 
express^ment,  et  par  des  faits.  Mais  pour  que  lea  faits  emportent,  il  fant  qu'il  en  H- 
suite  une  volont6  manifesto  de  renoncer,  c'est-^dire,  que  ces  faits soient  direotement 
et  k  tons  6gards  contraires  et  au  privilege  dont  il  s'agit."  Merlin,  -Yerbo  Renon,  §  3; 
Duraston,  vol.  10,  §  158. 

C.  Even  a  release  of  a  special  mortgage  to  secure  the  vendor  the  payment  of  the  debt  does 
not  effect  the  vendor's  privilege.  Citiseus'  Bank  v«.  Gurry,  13  R.  379  ;  Sue.  Johnston,  3 
K.  317;  Howard  &.  Thomas,  3  L.  112. 

7 .  The  burden  of  proof  as  to  the  renuDoiation  falls  on  the  party  holding  the  affirmative.  The 
tutrix  in  this  case  representing  the  deceased  is  estopped  from  denying  her  husband's 
contract  to  subrogate  opponent. 

8  The  tutrix  claiming  $1000  from  the  succession,  under  the  Homestead  clause,  is  not  en- 
titled to  commissions,  all  she  can  take  from  the  creditors  is  the  $1000  allowed  by  law. 
R.  S.  p.  333,  sec.  1693.  As  tutrix,  she  is  entitled  to  a  commission  on  the  minors'  revenue. 
C.  C,  Art.  349;  Sue.  of  Weber,  16  Ann.  420. 

Samhola  d  Ducros,  for  the  Tatrix  and  Appellant : 
t .     Legal  subrogation  is  Hrieti  juris,  and  can  take  place  only  in  cases  expressly  provided  for 

by  law.    11  Ann .  435  ;  C.  C.  8161, 2645 ;    3  Larombiere,  pp.  180,  301  ;  1  Troplong,  Priv. 

No.  349;  4  Marcard6,  Nos.  704,  710;  7  Tonllier,  Nos.  103,  139;  12  Dnranton,  No.  180;  3 

Zacharie,  p.  376. 
3.    Conventiocsl  subrogation  is  not  presumed  ;  it  must  be  express,  unequivocal,  and  made 

in  writing  and  at  the  same  time  as  the  pajment ;  and  only  by  notarial  act,  when  made 

by  the  debtor.  G.  C.  3159,  2160 ;  12  Dnranton,  Nos.  117, 118 ;  3  Larombiere,  pp.  194,  315; 

7  Tonllier,  Nos.  116, 117, 121 ;  5  R.  207;  11  Ann.  395 ;  30  Ann   33;  9  R.  476. 
3.    Facts,  not  alleged  by  a  litigant,  are  inadmissible  in  evidence.    0.  G.  2161 ;  9  Ann.  ISO ; 

34  Ann.  168 ;  14  Ann.  35i ;  13  Ann.  77 ;  9  R.  477. 
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An  administrator  cannot  jnstly  be  charged  with  nncoUected  fauds,  which  the  action  of 
the  law  and  of  the  complaioing  party  himself  has  pat  it  oat  of  his  power  to  receire.  C. 
P.  679.  683 ;  3  L.  380 ;  13  Ann.  592  ;  34  Ann.  662. 

A  widow  and  nataral  tutrix,  administering  and  settling,  U9  nominilnts,  the  insolTent  es- 
tate of  her  husband,  is  entitled  to  an  administrator's  commission.  C.  C.  lfM4.  10G9 :  1 
ZachariflB,  $  40;  1  R.  400:  7  Ann.  313;  34  Ann.  40. 

An  appellate  coart  has  no  power  to  review  the  iadgment  uf  the  lower  coui  t  aa  to  apprl- 
lees  inter  «m«.  C.  P.  888,  889;  3  Ann.  548.  994:  13  Ann.  HS  ;  11  Ann.  546;  16  Ana. 
195;  18  Ann.  365;  30  Ann.  133;  33  Ann.  45G ;  25  Ann.  508;  96  Ann.  543;  33  ^iin.  l». 


The  opinion  (»f  the  Court  was  delivered  by 

PocHfi,  J.  The  principal  contention  presented  in  this  appeal  grovrg 
out  of  the  opposition  to  the  account  aud  tableau  of  distribtition  of  the 
natural  tutrix  administering  in  that  capacity  tlie  succession  of  her  hus- 
band, interposed  by  James  P.  Guinault,  as  the  holder  of  twenty -two 
notes,  amounting  together,  in  capital,  to  $1900;  and  originally  secured 
by  a  special  mortgage  and  vendor^s  privilege  on  an  ini movable,  the 
proceeds  of  which  constitute  the  principal  asset  of  the  succession. 

He  complains  that,  in  her  proposed  distribution,  the  tutrix  had  recog- 
nized him  as  a  privilege  creditor  for  the  amount  of  only  eleven  of  the 
notes  which  he  holds,  treating  him  as  an  ordinary  creditor  for  tlie 
amount  of  the  eleven  others;  and  he  also  charges  error  in  ihe  omis- 
sion of  the  tutrix  to  include  a^  an  asset  of  the  succession  th»  6«ini  of 
$910  87,  the  residue  of  the  ndjndication  of  another  immovable  be- 
longing to  tlie  succession,  whici.  had  been  sold  under  executory  pro- 
cess at  the  instance  of  opponent,  as  the  holder  of  a  mortgage,  second 
in  rank,  on  said  property,  lit)  finally  resists  the  amount  claimed  by 
the  tutrix  as  administrator's  commission,  as  well  a^  the  fees  allowed  to 
the  attorneys  and  to  the  notiiiy  of  the  succession,  >\hich  he  alleges  lo 
be  excessive  in  amount. 

The  tutrix  appeals  from  a  judgment  which  recognizes  the  opjionent 
as  a  privilege  creditor  for  the  full  amount  of  his  twenty-two  notes  in 
capital  and  interests,  and  orders  the  proceeds  of  the  property  sold 
ander  executory  process  to  be  charged  as  an  asset  of  the  succession,  or 
as  much  of  the  same  as  may  be  necessary  to  satisfy  the  claim  pro- 
pounded by  the  widow  nnder  the  provisions  of  act  171  of  1852,  now 
article  3252  of  the  Civil  Code.  The  judgment  also  rejects  her  claim 
for  commission  as  administratrix,  and  finally  homologates  her  account 
as  thus  amended. 

The  first  point  of  discussion  involves  the  proposed  reduction  of  op- 
ponent's privilege  by  one-half.  Appellant's  position  on  this  point  will 
be  best  understood  by  a  reference  to  the  facts  whteh  gave  rise  to  the 
contention. 
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It  appears  that  a  short  iiive  previous  to  the  death  of  Forstall,  the 
liolderof  the  twenty-two  notes,  eleven  of  which  had  then  matured, 
took  ont  a  writ  of  seizure  and  sale  of  the  property  subject  to  the  mort- 
gage and  vendoi'd  privilegt* ,  by  which  the  notes  were  secured,  and  ^ 
1  hat  before  che  date  fixed  for  the  sale,  at  the  instance  of  Forstall  and 
with  the  consent  of  the  seizing  creditor,  the  opponent  (Guinault)  pur- 
chased the  entire  series  of  the  notes  on  which  execution  bad  issued, 
for  the  purpose  of  assisting  and  befriending  Forstall,  whose  home  was 
thus  saved  to  him.  In  order  to  avert  and  suspend  the  sale  which  was 
to  have  taken  place  on  the  very  day  that  the  tran  sac  lion  was  consum- 
mated, the  amount  of  the  eleven  matured  noti'S  in  capital  and  accrued 
interests,  together  with  costs  thus  far  incurred,  «*ns  paid  into  tho 
hands  of  the  sheriff,  and  that  a  few  days  later,  as  soon  as  the  notes 
could  be  legally  withdrawn  from  the  files  of  the  court,  the  purchase 
price  of  the  eleven  notes  was  paid  to  the  attorney  of  the  seizing 
creditor,  who  had  been  vested  with  full  authority  by  his  client  to  carry 
out  the  agreement  of  the  parties,  and  who  thereupon  delivered  the  en- 
tire series  of  notes  to  Guinault.  the  purchaser,  to  whom  he  executed  a 
conventional  subrogation  of  the  rights  of  mortgage  and  privilege  se- 
curing the  eleven  matured  notes,  the  payment  of  which  was  therein 
stipulated  to  have  been  made  as  hereinabove  stated.  Relying  od  that 
circumstance  and  on  the  alleged  fact  that  this  instrument  was  not  ex- 
ecuted on  the  day  that  payment  was  made,  coupled  with  the  fact  that 
in  his  return  on  the  writ  the  sheriff  stated  that  he  had  received  the 
amount  which  the  writ  called  for  from  the  debtor  Forstall  '^through 
Jas.  P.  Guinault,'^  appellant  makes  the  point  that  the  transaction 
thus  evidenced  was,  in  fact  and  in  law,  a  payment  by  the  debtor  of 
the  eleven  matured  notes,  under  the  operation  of  which  the  vendor^s 
privilege  was  extinguished  and  cancelled,  and  that  therefore  the  at- 
ti-nipted  subrogation  of  such  defunct  rights  was,  and  must  be  treated 
as,  an  absolute  nullity. 

Under  our  reading  of  the  record  the  evidence  shows  clearly 
and  conclusively  that  the  transaction  •  which  resulted  from  the 
negotiations  carried  on  by  Forstall  and  Guinault  wiih  the  duly  au- 
thorized counsel  of  the  seizing  creditor,  and  in  consequence  of  which 
Guinault  acquired  the  possession  of  the  twenty-two  notes  in  question, 
was  one  of  purchase. 

Hence,  we  hold  that  the  rights  which  he  acquired  as  purchaser  and 
transferrt* e  could  not  be  iu  law,  and  were  not  in  fact,  affected  by  the 
mode,  awkward  it  was,  adopted  of  making  the  payment  of  the  eleven 
matured  notes  and  of  the  costs  incurred  in  the  executory  proceedings. 
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The  practical  resalt  of  the  transaction  was,  as  shown  by  the  record, 
that  tlie  seizing  creditor,  as  vendor,  received  the  price  of  his  notes, 
and  that  the  purchaser  received  the  notes,  which  lie  bought,  iu  their 
full  legal  and  intrinsic  value. 

The  securities  which  were  thus  transferred  to  him,  together  with 
the  notes,  were  the  special  mortgage  and  vendor's  privilege  with 
which  they  were  duly  identified.  Those  rights  are  secured  to  him  by 
the  very  text  of  the  law. 

Article  2645  Civil  Code  reads:  "  The  sale  or  transft^r  of  a  credit  in- 
cludes everything  wliich  is  an  accessory  to  the  same,  as  suretyship, 
privileges  and  mortgages." 

Hence,  our  jurisprudence  has  invariably  enforced  the  rule  that  the 
mere  transfer  of  a  note  secured  by  mortgage  carries  with  it  the  mort- 
gage itself.  In  such  a  transaction  the  articles  of  the  Code  which  treat 
of  the  payment  with  subrogation  have  no  application,  as  the  right  ac- 
quired by  the  transferree  derives  from  another  and  a  different  pr(»- 
vision  of  law.    Oakley  vs.  Sheriff*,  13  Ann.  273. 

It  follows,  therefore,  that  the  accessories  of  the  notes  which  Gniii- 
ault  acquired  were  vested  in  him  by  the  mere  operation  of  law,  with- 
out reference  to  the  attempted  conventional  subrogation  evidenced  b^* 
the  instrument  executed  bv  tho  seizing  creditor's  attorney  and  agent, 
which  was  mere  surplusage.  As  such  it  can  add  to,  or  detract  mi 
Btrength  from,  the  legal  lights  which  Guinanlt  acquired  under  his 
purchase. 

It  is  plain,  under  our  well-settled  jurisprudence  that,  on  presenting 
his  notes,  with  authentic  proof,  as  was  the  case  here,  that  they  were 
made  payable  to  the  order  of,  and  indorsed  by,  the  drawers,  with  a 
copy  of  the  sale  with  which  they  were  identified,  to  a  court  of  compe- 
tent jurisdiction,  he  would  have  been  irresistibly  entitled  to  executory 
process  to  enforce  payment  thereof. 

Hence,  his  rights  to  a  mortgage  and  vendor's  privilege  are  perfect  in 
law,  and  must  be  enforced.  Race  vs.  Bruen,  11  Ann.  34 ;  ScoCt  vs. 
Turner,  15  Ann.  846;  Seckel  vs.  Fried,  18  Ann.  192;  Frost  vs.  Mc- 
Leon,  19  Ann.  80;  Perot  vp.  Levassenr,  21  Ann.  529  ;  Miller  vs.  Cap- 
pel,  36  Ann,  264. 

On  the  second  branch  of  tlie  controversy,  the  record  shows  that  the 
purchaser  of  the  immovable  sold  under  the  executory  process  in  the 
suit  of  Guinault  vs.  Ftirstnll,  afua*  piiying  the  amount  of  the  seizing 
creditor's  clnim,  costs  of  suit  and  taxes,  retained  in  liis  hands  the  sum 
of  $910  87  to  meet  tlie  payment  of  a  special  and  ranking  mortgage 
affecting  the  property  sold,  and  an  additional  sum  of  $170  96  on  ac- 
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couDt  of  a  tacit  mortgage  recorded  in  favor  of  the  minor  childrea  of 
the  deceased,  against  their  mother,  the  accountant. 

Under  our  well -settled  jurisprudence  the  succession  representative 
was  without  legal  right  to  claim  from  the  purchsser  the  amount  re- 
tained by  him  on  account  of  the  special  ranking  mortgage  Morris 
vs.  Cain's  executors,  •*)4  Ann.  662. 

But  she  had  the  right,  and  it  was  her  duty,  to  claim  and  recover  the 
amount  retained  by  the  purchaser  on  account  of  the  general  mortgage 
in  favor  of  the  minors.    Tessier  vs.  Bourgeois,  38  Ann.  256. 

This  is  conceded  by  her  counsel,  and  they  argue  that  the  account 
should  be  credited  with  the  additional  sum  of  $17Q  96,  as  it  appears, 
as  a  result  of  the  developed  insolvency  of  the  succession,  that  the  in- 
scribed mortgage  of  the  minors,  resulting  fiom  the  abstract  of  the 
inventory,  lapses  and  is  without  effect. 

We,  therefore,  conclude  that  the  district  judge  erred  in  treating  the 
entire  proceeds  of  the  sale  as  an  asset  of  the  succession  ;  that  part  of 
bis  judgment  covers  only  $170  96. 

At  this  stage  of  the  case  comes  the  practical  conflict  between  the 
opponent,  Guinault,  in  the  enforcement  of  his  rights  of  vendor's  privi- 
lege on  the  proceeds^of  the  immovable  subject  thereto,  and  the  widow's 
claim  of  $1000  under  the  act  of  1852.  The  total  assets  of  the  succes- 
sion are  insufficient  to  satisfy  both  and  the  funeral  and  law  charges 
and  other  privileges  recited  and  contained  in  the  account. 

Under  the  provisions  of  the  act  of  1852,  the  claim  therein  created 
must  **  be  paid  in  preference  lo  all  other  debts,  except  those  for  the 
vendor's  privilege  and  expenses  incurred  in  selling  the  propeity." 

Hence,  it  follows  that  the  only  debts  or  charges  which  can  be  pre- 
ferred to  opponent's  privilege  are  the  costs  of  the  sale  of  tin'  pioperty 
subject  to  his  mortgage.  Now  the  record  informs  us  that  the  judicial 
costs  incurred  for  that  sale  amount  to  $90  90,  and  that  the  property 
wns  liable  for  taxes  amounting  to  $75  95. 

Beyond  this  the  record  is  silent,  and  wc  are  not  informed  of  the 
items  which  make  up  the  amount  of  costs  as  above  stated.  But  we 
are  authorized  to  conclude  that  the  total  amount  consists  of  the  clerk's 
and  sheriff's  fees,  appraiser's  charges,  advertisement  of  sale,  etc.,  and 
these,  we  hold,  are  the  only  costs  which  can  rank  the  vendor's  privi- 
lege. Succession  of  P.  0.  Lauve,  18  Ann.  721  ;  Succession  of  Markey, 
2  Ann.  265. 

The  judgment  appealed  from  is  in  accord  with  these  views,  although 
it  does  not  detail  the  charges  which  are  allowed;  these  must  be  re- 
stricted to  the  two  items  hereinabove  enumerated, 
67 
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Protected  by  that  decree,  opponent  has  no  concern  with  the  amounts 
allowed  for  attorneys^  and  notary's  fees,  for  the  reduction  of  which  he 
has  filed  a  prayer  to  amend  the  jadgment.  And  as  the  other  creditors 
of  the  succession  have  not  appealed,  the  judgment  in  that  pirticnlar 
cannot  be  reviewed  by  us  in  the  present  appeal. 

We  do  not  approve  of  the  conclusion  reached  by  tlie  district  judge 
on  the  claim  of  the  tutrix  for  commissions  of  administration,  which 
was  rejected  in  the  judgment  appealed  from. 

The  right  of  a  natural  tutrix  to  such  commissions  has  been  judicially 
recognized.  Succession  of  De  Lerno,  84  Ann.  40.  Hence  we  shall  al- 
low them,  but  they  are  inferior  in  rank  to  opponent's  privilege. 

It  is,  therefore,  ordered,  ac^udged  and  decreed,  that  the  judgment 
appealed  from  be  amended  in  the  following  particulars  : 

1st.  By  reducing  the  amount  of  the  proceeds  of  the  property  sold 
under  executory  process  in  the  suit  of  Guiuault  vs.  Forstall,  to  be  ac- 
counted for  by  the  natural  tutrix,  to  the  sum  of  $170  96. 

2d.  By  allowing  to  accountant  administrator's  commissions,  under 
the  restrictions  hereinabove  stipulated. 

And  it  is  now  ordered  that  said  judgment,  as  thus  amended,  be  af- 
firmed at  the  costs  of  Jas.  P.  Guinault,  opponent  on  appeal. 


No.  10.089. 
James  L.  Winter  vs.  Max  Fraenkel. 

To  authorise  an  appeal  f^m  an  interlocatorj  decree  the  decree  most  be  snch  ea  won  Id  work 
an  irreparable  ii^ury. 

So  where  a  leeeor  complains  that  the  lenaee  han  placed  an  electric  batcery  and  ejected  ma> 
chinery  in  a  part  of  a  bnilding  leased  by  him,  in  violation  of  the  contract  of  leaae,  and 
claims  damages  to  the  amount  of  the  rents  to  be  paid  for  the  residne^f  the  building, 
which  he  avers  will  be  abandoned  by  the  tenants,  and  demands  the  dtssolntion  of  the 
lease,  and  at  the  same  time  asks  for  an  injunction  to  stop  the  running  of  the  machioeTT 
pendente  HU,  the  order  of  the  Judge  refusing  to  grant  the  injunction  it*  not  appealable. 

The  injury  likely  to  be  caused  by  the  disturbance  is  not  irreparable,  nor  is  the  i-efusal  uf 
the  injunction  decisive  of  the  cause  on  its  merits. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
Voorhies,  J. 


F.  L,  Eichardsotij  for  Plaintiff  and  Appellant. 
JS.  E.  Moise,  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.     This  is  an  appeal  from  the  refusal  of  the  district  judge  to 
grant  an  injunction. 
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There  is  a  motion  to  dismiss  the  appeal  on  the  ground  that  the  ap- 
peal is  from  an  interlocatory  decree,  which  does  not  work  an  irrepar- 
able injury. 

The  petition  for  the  injunction  contained  in  substance  the  following 
allegations : 

That  the  plaintiff  had  leased  to  the  defendant  parts  of  certain  build- 
ings and  their  appurtenances  in  the  city  of  New  Orleans  for  thirty 
months,  and  that  defendant  had  taken  possession  of  the  same.  That 
tlie  defendant,  a  few  months  after  the  commencement  of  the  lease, 
placed  in  the  building  an  electric  battery  of  five-horse- power  for  the 
purpose  of  running  sewing  machines  and  fans,  which  caused  so  much 
noise,  tremor  and  jarring  of  the  walls  of  the  building  that  the  offices 
on  the  second  floor  thereof,  occupied  by  tbe  plaintiff  and  his  other  ten- 
ants were  rendered  almost  uninhabitable.  Tliat  the  use  thus  made  of 
tbe  premises  was  not  contemplated  at  the  time  of  making  the  lease. 

That  he  found  the  tenants  would  abandon  the  building  if  the  dis- 
tui banco  from  the  battery  and  machinery  was  not  stopped,  and  that 
he  also  would  be  obliged  to  give  up  the  use  of  his  office. 

That  tlie  rents  of  the  building,  including  his  own  office,  for  the  term 
of  the  lease  would  amount  to  $2118. 

Plaintiff  prayed  to  have  the  lease  cancelled  and  annulled,  and  for 
an  injunction  restraining  defendant  frotn  running  the  machinery  and 
for  damages. 

A  rule  to  show  cause  was  issued,  and  on  trial  of  the  same  the  in- 
junction was  refused. 

The  order  of  refusal  complained  of  was  an  interlocutory  order. 

It  is  not  for  us  to  say  whether  the  judge  should  have  granted  the 
injunction  or  not.  That  is  not  the  question  before  ns,  but  whether  the 
interlocutory  order  refusing  the  injunction  was  appealable. 

The  general  rule  is  that  an  interlocutory  order  or  decree  to  be  ap- 
pealable must  be  calculated  to  work  an  irreparable  injury. 

There  is,  however,  no  allegation  in  the  petition  that  such  an  injury, 
or  an  injury  irreparable  in  character,  would  be  caused  by  the  refusal 
to  grant  the  injunction.  On  the  contrary,  it  is  plainly  inferrible  from 
the  nature  of  the  complaint  urged,  that  the  injury  could  be  repaired. 

The  substance  of  the  complaint  is  that  plaintiff  and  his  other  ten- 
ants will  be  compelled  to  quit  the  building,  and  he  measures  his  loss 
*^  therefrom  at  $2118,  as  before  stated.  That  is,  if  he  and  his  tenants 
abandon  the  buildings  on  account  of  the  disturbance  complained, 
$2118,  but  no  less  sum  paid  to  him  by  defendant  will  compensate  him 
for  h\a  loss. 
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Ad  injury,  an  haa  often  been  said,  to  be  irreparable  must  be  of  that 
kind  that  cannot  be  compensated  in  money. 

But,  as  we  understand  the  plaintiff's  counsel,  he  does  not  put  the 
appealability  of  his  case  on  this  ground — of  irreparability — bnt  rather 
on  the  ground^  substantially,  that  the  refusal  of  the  judge  togi-ant  tlie 
injunction  was  equivalent  to  deciding  the  case  on  its  merits,  and  refers 
us  to  authorities,  favorable,  in  such  case,  to  the  riglit  of  appeal. 

If  the  premises  of  the  counsel  were  correct,  the  autiiorities  cited 
might  greatly  aid  him.    But  are  they  correct  T 

The  petition  distinctly  charges  that  the  defendant,  by  the  acts  com- 
plained of,  had  violated  the  conditions  of  the  lease,  and  that  he, 
plaintiff,  was  entitled  to  have  it  annulled,  and  he  prays  that  it  be  an- 
nulled and  cancelled  for  the  dissolution  of  the  lease. 

This  demand,  it  is  obvious,  is  the  substance  of  his  action — ^liis  main 
demand — whilst  the  injunction  asked  for  can  only  be  properly  viewed 
as  ancillary  to  that  demand — to  stop  the  disturbance — until  he  could 
be  absolved  from  the  unfortunate  contract  and  get  rid  of  his  obnoxious 
tenants. 

For  these  reasons  the  motion  to  dismiss  the  appeal  must  prevail. 

Appeal  dismissed. 

i-aHoao  No.  10,050. 

1116  609  rpg^  State   of   Louisiana   vs.   Gdillaumb   Valere,  alias  Peter 

Valere. 

It  la  not  8*fe  for  coonsel  to  charge  that  a  cane  has  been  decided  wlthont  haTiiij^  been  Hxed 
for  trial  where  the  minutes  of  the  ooart  show  that  it  was  regnlarly  called  and  sabniUtcd. 
and  where,  alter  such  sabmisaiou,  coaneel  file  briefs  in  support  of  points  mode. 

It  is  with  little  good  grace  that  counsel  complain  that  a  decision  delivered  does  not  pans 
upon  points  made  by  him,  where  he  himself  admits  that  ho  has  not  read  the  reasons  as- 
signed, and  where  the  opinion  shows  that  the  points  were  considered  and  overmled. 

The  grave  charges  made  ought  not  to  have  been  preferred  at  random,  but  with  circam- 
spection. 

APPEAL  from  the  Twenty-first  District  Court,  Parish  of  St.  Martin . 
Mouton,  J. 

M,  J,  Cunningham,  Attorney  General,  for  the  State,  Api>ellee. 
B.  Simon,  F,   Voorhies  and  Dan  Voorhies,  for  Defendant  and  Ap- 
pellant. 

The  opinion  of  the  Court  was  delivered  by 

Fbnner,  J.  The  recoid  teems  with  charges  of  error  embodied  In 
bills  of  exception,  a  motion  for  new  trial  and  a  motion  in  arrest  of 
judgment,  most  of  which  require  only  the  briefest  mention. 
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l8t.  The  indictment  is  assailed  as  insufficient  in  law  because  the 
endorsement  thereon  did  not  specify  the  offense  charged  and  because 
the  foreman  of  the  grand  jury  signed  simply  as  '*  Foreman,''  without 
adding  the  words  ^*  of  the  grand  jury."  The  objections  are  frivolous. 
State  vs.  Mason,  32  Ann.  1019;  StAte  vs.  Granville,  84  Ann.  1089. 

2d.  It  is  objected  that  the  venire  and  indictment  were  not  served 
two  full  days  before  the  tiial .  The  return  of  the  sheriff  showed  the 
contrary,  and  it  was  not  successfully  contradicted. 

3d.  Tlie  copy  of  the  indictment  served  is  assailed  as  not  a  true 
copy^  because  certain  words  endorsed  on  the  original  were  not  con- 
tained on  the  copy.  The  omission  charged  was  utterly  immaterial. 
82  Ann.  1019. 

4th.  Objections  were  raised  to  the  method  of  summoning  jurors  de 
taWmSj  which  have  no  force,  and  were  sufficiently  disposed  of  by  the 
reasons  given  by  the  judge. 

5th.  Certain  defects  in  tlie  minutes  of  the  court  were  assigned  as 
ground  of  the  motion  in  arrest,  whereupon  the  judge  ordered  the  min- 
utes to  be  corrected  so  as  to  conform  to  the  facts.  This  he  had  the 
right  to  do,  whenever  his  attention  was  called  to  the  errors. 

6th.  The  claim  that  the  accused  was  not  present  at  all  important 
proceedings  on  the  trial,  is  not  sustained.  State  vs.  Price,  37  Ann. 
215. 

7th.  Defendant  offered  in  evidence  a  deposition  of  one  of  the 
State's  witnesses,  taken  before  a  justice  of  the  peace,  for  the  purpose 
of  contradicting  the  evidence  given  by  the  same  witness  on  this  trial. 
The  judge  refused  the  same,  without  proof  of  the  signature  of  the 
witness,  which  was  by  cross-mark,  holding  that  the  attestation  thereof 
by  the  justice  of  the  peace  did  not  afford  authenticity,  because  said 
justice  had  no  jurisdiction,  raiUyns  materiw^  to  swear  witnesses  and 
take  down  deposition  a  in  a  murder  case,  and  hid  action  was  coram  non- 
judice,  and  gave  no  effect  to  the  declaration  other  than  that  of  a  pri- 
vate writing. 

The  ruling  was  correct,  and  the  reason  sufficient. 

8th.  After  the  foregoing  ruling,  defendant  offered  to  prove  the  sig- 
nature of  the  justice  of  the  peace  by  a  witness  in  court  or  by  a  com- 
parison of  hand-writing,  which  the  judge  refused  to  permit,  on  the 
ground  that  the  testimony  of  the  justice  himself  was  the  best  evidence. 
And  then  the  defendant  moved  for  a  delay  of  ten  hours  in  oi-der  to 
enable  him  to  secure  the  presence  of  the  justice. 

We  fail  to  see  what  would  have  been  accomplished  by  proving  the 
signature  of  the  justice )  the  matter  requiring  to  be  proved  was  the 
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signature  of  the  witness.  As  that  sigtiatare  was  by  cross-mmk,  the 
jastice,  who  attested  ir,  was  no  doabt  the  best  witness;  but  the  judge 
assigns  si'fflcient  reasons  for  not  granting  th  ^  delay  applied  for,  in  the 
lack  of  diligence  displayed  by  defendant,  who,  though  aware  of  the 
necessity  of  offering  this  evidence  from  the  time  when  the  witness  to 
be  contradicted  had  testified,  took  no  steps  to  secure  tlie  witness  until 
long  afterward  when  the  trial  was  nearly  completed.  Defendant  was 
presumed  to  know  the  law,  and  cannot  avail  himself  of  the  plea  of 
surprise  by  rulings  of  the  court,  which  were  legal  and  proper,  and 
should  have  been  anticipated. 

We  have  thus  disposed  of  all  the  charges  of  error,  none  of  which 
have  the  slightest  merit. 

Judgment  affirmed. 

On  Application  fou  a  Rehearing. 

BuRMLDEZ,  C.  J.  Tlie  judgment  rendered  herein  on  Nov.  8th  is 
assailed  on  two  grounds : 

1st.    That  the  case  never  was  set  for  trial. 

2d.  Tliat  the  court  did  not  pass  upon  an  important  question  pre- 
sented by  bill  of  exception  to  the  admissibily  of  certain  evidence. 

I. 

The  appeal  was  made  returnable  at  Shreveport  io  October  last. 

In  the  country,  cases  are  not  fixed  for  any  particular  day,  but  are 
taken  up  in  the  order  in  which  they  stand  on  the  docket. 

The  minutes  of  the  couit  show  that  the  case  was  called  in  its  regular 
order,  on  October  17,  and  was  submitted  on  briefs  filed  and  to  be  filed. 

On  the  following  day,  the  Attorney  General  filed  his  brief,  and  on 
the  19th  a  brief  on  behalf  of  the  accused  was  also  filed. 

On  October  22,  the  court,  considering,  from  appearances,  that  the 
issues  presented  demanded  ample  consideration — the  accused  being 
prosecuted  for  manslaughter,  and  having  been  sentenced  to  ten  years 
at  haid  labor — ordered  the  case  to  be  trausfered  to  New  Orleans,  uot 
for  reargument,  but  for  fituil  decision. 

'  Counsel  for  the  defendant  complains,  urging  that  lie  had  been  in- 
formed by  an  attorney  that  the  case  had  been  transferred  to  New  Or- 
leans there  to  be  tried. 

This  court  is  not  responsible  for  the  information  thus  conveyeil  to 
the  counsel,  who  ought  to  have  sought  the  same  from  tlie  rainntes. 

Charges  of  such  grave  character  ought  not  to  be  niaite  at  raudom, 
a^  was  done  in  this  instance,  but  with  circumspection. 
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It  thttB  appears  that  the  case  was  regularly  called,  submitted  and  de- 
cided, and  that  the  accused  has  no  cause  to  complain. 

II 

The  court  took  pains  to  consider  the  case,  not  only  from  the  briefs  of 
the  State  and  of  defendant^cs  counsel,  but  also  from  the  record,  and 
did  actually  pass  upon  every  point  presented.  Had  counsel  read  the 
opinion  delivered  in  the  case,  he  would  have  found  that  his  second  ob- 
jection is  utterly  groundless. 

His  complaint  can  hardly  be  deemed  serious,  when  he  himself,  in  his 
application  for  a  rehearing,  confesses  that  he  has  not  read  the  opinion. 
If  so,  with  what  grace  can  he  complain  that  his  points  have  not  been 
determined. 

We  have  reviewed  the  opinion,  and  see  no  reason  to  disturb  the 
conclusions  reached. 

Application  refused. 


No.  10,036. 

J.  G.  St.  Julien   ts.  Morgan's  '  Louisiana   and   Texa^  Railroad 

AND  Steamship  Company. 

The  Legifllature,  in  granting  to  the  defendant  company  immnnity  from  suit  eUewbere  than 
at  its  domicile,  for  canses  of  action  other  than  trespass,  deeigned  to  restiiot  the  oharac  • 
ter  of  soits  not  brooght  at  the  place  of  domicile,  to  actions  of  tort,  for  wrongs  commit- 
ted, and  its  unlatc/ul  entry  upon  the  lands  of  citizens  vi  et  armw. 

Trespass  is  an  unlawful  act  committed  with  Tiolence  on  the  property  or  rights  of  another. 
An  action  of  trespass  is  that  which  is  instituted  for  the  recovery  of  damages  for  a 
wrong  committed  with  Immediate  force. 

In  case  the  owner  of  land  permits  its  use  and  occupancy  by  a  railroad  corporation,  and  the 
construction  thereon  of  a  qtuui  public  work,  without  resintance  or  complaint,  he  cannot 
thereafter  require  the  demolition  thereof,  nor  prevent  its  use  by  such  corporation, 

Such  owner  is  not  debarred  of  hi  action  for  compensatory  damages,  if  instituted  at  the 
domicile  of  the  company  ;  but  he  cannot  affect  to  treat  bnoh  entry  as  tortious,  and  sue 
it,  as  a  trespasser,  at  the  place  where  the  ii^nry  is  alleged  to  have  been  sustained. 

A    PPE AL  from  the  Twenty-sixth  District  Court,  Parish  of  Lafayette 
l\.     De  Baillan,  J. 


M,  E,  CHrardy  for  Plaintiff  and  Appellee. 

£r.  L.  Garland  and  Leavy  dc  Blair,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  The  demands  of  the  plaintiff  are  founded  upon  the 
reseivatioD  in  his  favor  contained  in  our  decree  in  the  previous  suit 
between  the  same  parties.    35  Ann.  924. 


'n\ 


1064  SUPREME  COURT  OP  LOUISIANA. 

St%  Jnlien  vs.  Railroad  Comiwny. 

He  claims  of  the  defendiint  company  the  Bum  of  $3911  50,  as  com- 
pensatory damages,  and  wliich  may  be  correctly  itemized  as  follown, 
viz : 

1.  Value  of  land  taken $1087  50 

2.  Cost  of  fences 500  00 

8.     Injury  to  100  acres  of  land 500  00 

4.    Value  of  embankment 1824  00— $3911  50 

In  the  court  a  qua  the  case  was  tried  by  a  jury,  and  they  found  a 
verdict  in  favor  of  the  plaintiff  for  cost  of  fences  and  hedges,  $500, 
but  disallowed  the  remainder  of  his  demands  as  prescribed.  The  de- 
fendant appealed. 

In  limine  tlie  defendant  company  filed  an  exception  to  the  jurisdic- 
tion of  liie  court  on  the  ground  that,  under  it«  charter,  suit  could  not 
be  brought  against  it,  elsewhere  than  at  its  domicile,  the  city  of  New 
Orleans,  for  other  cause  of  action  than  trespass.  Sec.  12,  act  37,  of 
regular  session  of  1877. 

And  that  the  claim  herein  made  did  noty  confessedly,  arise  from  a 
trespass  committed  by  tlie  company  on  the  person  or  property  of  the 
plaintiff,  as  will  appear  from  his  petition. 

This  exception  was  overruled  by  the  judge  a  quo,  and  the  corrtMSt- 
ness  vel  non  of  his  ruling  must  be  first  ascertained,  and  decided. 

In  making  the  exception  defendant  relied  upon  the  provision  of  its 
charter  contained  in  section  12,  as  restricting  the  right  to  sue  it,  else- 
xoliere  than  at  the  place  of  its  domicile,  to  actions  of  trespass,  and  as 
taking  said  company,  in  all  other  respects,  out  of  the  operation  of  C. 
P.  165,  paragraphs  8  and  9. 

In  State  ex  rel,  Morgan's  L.  and  T.  R.  R.  and  S.  S.  Company  vs. 
Judge,  33  Ann.  955,  we  held  the  company's  act  of  incorporation  to  be 
a  private  statute,  and  not  a  public  law  ;  and  that  the  word  ''  trespass,'' 
as  employed  therein,  was  ^'employed  in  its  broadest  sense,  so  as  to 
comprehend  a  variety  of  wrongs,  having  the  common  element  of  a 
use  of  force,  whether  direct,  or  indirect." 

In  the  more  recent  case  of  Heirs  of  Gossin  vs.  Williams,  and  Mor- 
gan's L.  and  T.  R.  R.  and  S.  S.  Co.,  36  Ann.  187,  we  said  of  the  same 
statute : 

<'It  is  evident  that  the  Legislature,  by  granting  to  the  company  im- 
munity from  suit,  out  of  New  Orleans,  its  legal  domicile,  except  in  cases 
of  trespass,  meant  to  confer  some  privilege  or  advantage,  which  other- 
wise would  not  have  existed.  The  design  was  clearly  to  restrict  the 
character  of  suits,  not  brought  at  the  place  of  domicile,  to  cases  of 
trespass, "^^ 
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Thoagh  it  catniot  be  aaid  to  have,  in  any  legal  sense,  repealed  the 
article  of  the  Code  of  Practice,  it  did  have  the  effect  of  relieving  the 
corporation  from  the  effect  of  tliose  provisions  conferring  jurisdiction 
on  the  judge  of  the  place  where  the  property  is  situated,  to  try  and 
determine  suits  for  damages  other  than  for  trespass. 

In  the  opinion  last  quoted  from  we  also  tieated  of  the  action  of  tres- 
pass, as  contemplated  by  the  defendant's  charter,  and  said : 

*^  Trespass  is  defined  to  be  an  unlawful  act  committed  with  violence, 
vi  et  armis,  on  the  person,  property,  or  relative  rights  of  another. 

''An  action  of  trespass  is  that  which  is  instituted  for  the  recovery  of 
damages  for  a  wrong  committed  against  the  plaintiff  with  immediate 
force."    P.  188. 

Our  predecessors,  in  construing  C.  P.  165-9,  employed  similar  lan- 
guage: 

'*  The  Legislature  contemplated  the  active  violation  of  some  right, 
or  the  doing  of  some  illegal  thing,  acts  of  commission,  which  give  rise 
t/)  an  action  for  damages,  and  that  the  rule  does  not  apply  to  omissions, 
neglect  or  failure  to  do. 

*'  Wrongs  of  this  class  are  excluded  by  the  use  of  the  words  "  com- 
mit" and  "  committed,"  •  ♦  and  which,  necessarily,  imply  action." 
30  Ann.  609,  Montgomery  vs.  Levee  Company;  31  Ann.  566}  39  Ann. 
29. 

The  plaintiff  does  not,  in  his  petition,  class,  or  style  this  as  an  action 
of  trespass.  In  our  former  opinion  (35  Ann.  924)  the  character  of  his 
original  suit  was  fully  e^iamined  and  defined,  and  the  reservation  in 
his  favor  clearly  outlined. 

It  was  regarded  and  treated  as  one  possessing  some  of  the  character- 
istic of  a  petitory  action  for  the  recovery  of  certain  land  occupied  and 
used  by  the  defendant  as  a  road-bed  for  its  railway — ciniming  tliat  it 
had  entered  thereon  in  July,  1879,  witliout  his  permission,  and  with- 
out purchasing,  or  appropriating  it— and  for  rents  and  revenues. 

After  carefully  reviewing  the  evidence,  we  said  :  ''  It  is  unnecessary 
for  us  to  say,  or  intimate  how,  or  whether  he  would  have  been  pro- 
tected had  he  done  more  than  talk  to  a  lawyer.  Certain  it  is  he  did 
not  invoke  the  arm  of  the  law,  at  the  time  it  could  have  been  of  service 
to  liim,  bat,  on  the  contrary,  acquiesced  in  the  defendant's  taking  pos- 
session, and  using  his  property;  encouraged  it  to  prosecute  its  work  by 
abstaining  from  evcsry  attempt  to  prevent  it,  and  made  no  complaint 
in  a  court  of  law,  of  the  injuries  inflicted  upon  him,  until  the  defend- 
ant had  expended  large  sums  of  money  in  completing  it.  Having  thus 
permitted  the  use  and  occupancy  of  his  land,  and  the  construction  of 
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a  qu4i8i  public  work  thereoD  withoat  resistance,  or  even  complaint, 
he  cannot  afterwards  require  its  demolition,  nor  prevent  its  uee^  nor 
treat  the  company  erecting  it  as  his  tenant. 

'^  He  is  not  barred  from  an  action  for  damages  by  reason  of  liie  tak- 
ing of  Ihe  land,  and  for  its  value ;  hut  having  acquiesced  in  the  entnf, 
and  encouraged^  if  lie  did  not  invite  it,  he  cannot  affect  to  treat  it  as 
tortious, 

^'Considerations  of  public  policy,  not  less  than  the  suggestions  of 
natural  justice,  require  that,  in  such  case,  the  owner  shall  not  be  permit- 
ted to  reclaim  his  property  free  from  the  servitude  he  has  permitted  to 
be  imposed  upon  it,  but  shall  be  restricted  to  compensation.^^ 

The  taking  possession  of  plaintift^s  land  was  not  accomplished  by  a 
resort  to  violence,  nor  through  the  commission  of  a  wrong,  a  tort,  or 
other  illegal  act.  The  plaintiff  not  only  did  not  make  resistance  to  the 
entry  of  the  defendant,  but  acquiesced  in  it,  and  encouraged  it  to  con- 
struct its  railway  theieon. 

He  cannot  now  prevent  the  defendant's  use  of  it,  nor  treat  it  as  a 
trespasser  in  so  doing. 

In  support  of  tlie  views  expressed  by  the  court  the  opinion  quoted 
tlie  following  very  pertinent  paragraph  from  Pierce  on  Railroads,  viz : 

'*  If  the  company  had  made  an  unlawful  entry  to  construct  its  road, 
it  would  be  liable  in  an  action  of  trespass  for  the  injury  accruing  t'.iere- 
froni,  and  the  satisfaction  of  that  judgment  would  not  have  the  effect 
of  making  the  appropriation  legal,  as  would  the  payment  of  the  award 
in  proceedings  for  condemnation ;  but  the  company  would  remain  lia- 
ble to  successive  actions  of  trespass  for  the  continuing  nuisance,  or  to  suc- 
cessive actions  for  the  recovery  of  rent  for  the  continuing  use  of  the 
laud.  "     P.  169,  230. 

Hence,  the  defendant  is  not  liable  in  an  action  of  trespass  for  the  in- 
jury accruing  fw  its  use,  but  may  be  sued,  only,  for  compensation. 

The  opinion  also  quotes  with  favor.  Mills  on  Eminent  Domain,  who 
says : 

'*  Slight  acis  of  acquiescence  on  the  part  of  the  owner  will  estop 
him  from  interferring  with  the  running  of  a  railroad. 

**  He  will  not  be  deprived  of  his  claim  for  damages,  or  his  right  to 
enforce  it  in  all  proper  modes,'  but,  if  he  has,  in  any  Mnse,  for  the 
shortest  period,  clearly  given  the  corporation,  either  by  his  express 
consent,  or  by  his  silence,  to  understand  that  he  did  not  intend  to  ob- 
ject to  their  proceeding  with  the  construction  and  operation,  he  can- 
not, on  non-payment  of  compensation,  maintain  ejectment.  If  there 
was,  in  fact,  a  waiver,  either  express  or  implied,  by  acquiescing  in  the 
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proceed  in  gt>  of  tlie  company,  to  tlie  extent  of  not  insisting  upon  pre- 
payment as  a  condition  pr^-cedent,  but  consenting  to  let  the  damages 
lie  and  remain  a  mere  debt,  with  or  without  a  lien  upon  the  road-bed, 
then  it  is  impossible  to  regard  the  corporation ^  in  any  sense,  in  the  light  of 
a  trespasser' J  or  liable  to  ejectment.^^    Sec.  140. 

The  converse  of  that  pioposition  is  clearly  stated  in  Salt  Lake  City 
vs.  Hollister,  118  U.  S.  256,  in  which  the  Supreme  Court  held  that  a 
railroad  company,  authorized  to  acquire  a  right  of  way  by  the  exercise 
of  eminent  domain,  which  seizes  upon  the  land  of  a  citizen,  makes  no 
compensation,  and  takes  no  steps  for  its  exproprintion,  'Ms  a 
naked  trespasser,  and  can  be  made  responsible  for  a  torf^  The  two  are 
easily  reconcilable,  and  are  reconciled  on  the  theory  of  our  opinion. 

In  that  case  the  plaintiff's  demand  for  ejectment  was  refused  because 
the  entry  of  the  defendant  on  the  plaintiff's  land  was  with  his  consent 
or  acquiescence.  The  logical  deduction  from  that  decree  is 
that  plaintiff  has  no  right  of  action  for  trespass,  and  had  only  reserved 
to  him  therein,  an  action  for  compensatory  damages  for  the  value  of 
his  land,  and  the  injury  he  may  have  suffered  by  the  taking  of  it.  The 
plaintiff^s  suit  should  have  been  instituted  at  the  defendant's  domicile. 
The  exception  to  the  jurisdiction  of  the  court  should  have  been  sus- 
tained, and  the  suit  dismissed. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  verdict  of 
the  jury  be  set  aside,  and  the  judgment  appealed  from  annulled  )  and 
it  is  now  ordered,  adjudged  and  decreed  that  the  defendant's  exception 
to  the  jurisdiction  of  the  court  a  qua  be  sustained,  the  suit  dismissed, 
and  that  all  costs  be  taxed  against  the  plaintiff  and  appellee. 


39    106/, 
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In  the  absence  of  proof  that  an  act  of  sale,  under  private  signature,  attacked  by  forced 
heirs,  as  designed  to  serre  as  a  disKuised  donation— was  such  in  the  intendment  of  the 
parties,  the  court  will  not  pass  upon  the  bufSciency  of  the  act  tout  teignprire.  as  Hans 
latire  of  the  property.  ,fj    ^255 

The  sales  of  immovable  property  made  by  parents  to  their  children  may  be  attaolsed  by  the 
forced  heirs  as  containing  a  donation  in  disguise,  if  the  latter  can  prove  that  no  price 
was  paid,  or  that  the  price  was  below  one-fourth  of  the  real  value  of  the  immovable  sold, 
at  the  time  of  sale.    R.  C.  C.  3444. 

The  law  does  not  favor  actions  by  forced  heirs  to  undo  transactions  of  their  ancestors  as 
done  in  f^ud  of  their  rights.  The  burden  is  upon  them,  and,  in  the  absence  of  con- 
vincing proof,  and  in  the  presence  of  evidence  which  merely  cast  a  suspicion,  the  court 
will  not  take  the  property  of  one  man  to  give  it  to  another.  (Act  of  1884  not  applicable 
here.)    The  law  does  not,  in  proper  cases,  leave  the  heirs  without  relief. 
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If  it  be  trae  that  foroed  heirs  can  be  likened  to  creditors,  and  may  resort  to  the  reToeatory 
action,  their  right  to  sne  wonid  be  barred  by  one  year  from  the  death  of  the  parent. 

A  partition  cannot  be  ordered  of  property  which  cannot  be  described,  so  as  to  give  bidders 
an  exact  knowledge  of  what  is  to  be  offered  for  sale. 

APPEAL  from  the  Tbirteentli  District  Coart,  Parish  of  St.  Landry. 
Hud^etky  J. 

Leiois  <&  Bto,j  for  PlaiDtiffs  and  Appellants. 

Kenneth  dt  Baillio  and  John  N.  Ogden,  for  Defendants  and  Appellees. 


The  opinion  of  the  Coart  was  delivered  by 

Bermudez,  C.  J.  This  suit  has  a  doable  object :  Firstj  to  atwid  a 
ti*ansfer  of  real  estate  made  by  plaintiffs'  grandmother  to  the  defend- 
ants, their  uncles,  on  the  ground  of  defect  of  form,  of  simulation  or 
f^aad ;  and  second,  to  compel  the  latter  to  account  for  certain  movable 
property  of  the  deceased,  which  they  unlawfully  retain  in  their  pos- 
session. 

The  nullity  of  the  transfer  is  sought,  because  the  transfer,  in  the 
form  of  a  sale,  was  intended  as  a  disguised  donation,  and  was  made 
under  private  signature ;  because  the  conveyance  was  made  without 
any  real  or  valid  consideration,  and  because  it  was  made  with  the 
fraudulent  design  of  depriving  the  plaintiffs  of  their  legitime,  ns  forced 
heirs  of  their  deceased  grandmother. 

The  defense  is  substantially  a  denial  of  the  charges  propounded. 
It  avers  the  validity  of  the  transfer  attacked  and  the  fact  that  the  de- 
ceased, Mrs.  Wartelle,  has  died  leaving  no  estate^  susceptible  of  any 
partition,  save  some  gas  stock. 

The  defendants,  however,  reconvened,  claiming,  in  case  of  eviction, 
$13,000,  for  money  paid,  improvements,  etc. 

They  further  plead  that  the  action  is  barred  by  prescription. 

Tiie  trial  lasted  three  weeks,  resulting  in  an  accumulation  of  plead- 
ings and  evidence  exemplified  by  a  transcript  of  over  eight  hundred 
pages. 

After  a  patient  hearing,  careful  investigation  and  due  consideration, 
the  esteemed  district  judge,  who  has  passed  from  among  us,  and  whose 
character  for  integrity,  industry,  perspicacity,  correctness  and  ability 
is  indisputable,  gave  judgment  for  the  defendants,  resting  his  conclu- 
sions ou  elaborate  reasons. 

For  an  appreciation  of  the  merits  of  the  controversy,  it  is  sufficient, 
nevertheless,  to  know  that  the  plaintiffs  complain  that  on  the  20th  of 
February,  1879,  their  grandmother,  Mrs.  Wartelle,  made  a  title,  which 
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the  J  claim  is  a  donation^  ander  the  form  of  a  sale,  to  tlieir  uncles,  tlie 
defendants,  to  the  only  real  estate  she  owned,  for  $5400,  part  cash  and 
part  on  timr,  and  that  neither  the  >cash  nor  the  poi-tion  on  credit  has 
been  paid  ^  or,  if  any  compensation  was  leceived,  it  was  below  one- 
foarth  of  the  value  of  the  property  at  the  date  of  the  conveyance,  and 
that  the  transaction  was  made  for  the  purpose  of  giving  tlie  defendants 
an  undue  preference,  and  so  defraud  the  plaintiffs  of  their  reserve. 

The  first  ground  of  attack  is  that  the  act  by  which  it  was  donated  is 
under  private  signature,  and  thus  an  absolute  nullity,  as  the  law  em- 
phatically provides  that  an  act  of  donation  shall,  under  pain  of  nullity, 
be  executed  before  a  notary  and  two  witnesses. 

The  act  in  question  does  not  purport,  an  its  face,  to  be  a  donation. 
It  is,  on  the  contrary,  in  appearance,  an  act  of  sale,  an  onerous  con- 
tract. The  burden  was  upon  the  plaintiffs  to  show  that  it  was  de- 
signed to  be  a  disguised  donation,  and  was  not  an  onerous  contract. 

They  could  have  had  this  court  so  to  declare  it  only  after  the  foun- 
dation had  been  laid ;  but  as  they  have  failed  to  do  so,  and  the  reverse 
n  shown  that  the  act  was  intended  to  operate  as  a  sale,  the  solution  of 
the  question  must  be  eliminated.    2  L.  215. 

The  second  ground  relied  upon  for  the  nullity  is,  that  the  convey- 
ance was  made  without  any  real  and  valid  consideration,  and  with  the 
fraudulent  design  of  depriving  the  forced  heirs  of  their  legitimey  by  a 
disguised  donation  encroaching  on  the  same. 

The  pUintiffs  would  probably  have  no  standing  to  ask  the  nullity, 
for  the  law  declares  that :  any  disposal  of  property,  whether  inter  vivos 
or  mortis  causa  exceeding  the  qnantum  of  which  a  person  may  dispose 
to  the  prejudice  of  the  forced  heirs,  is  not  null,  but  only  reducible  to 
that  quantum,  R.  C.  C.  1502.  But  as  the  defendants  do  not  appear  to 
have  made  the  objection,  or  if  they  have,  seem  to  have  waived  it,  by 
going  into  the  trial  on  the  merits,  we  must  consider  tlie  plaintiffs,  as 
in  court. 

On  this  subject  the  law  is  likewise  clear.  Art.  2444  R.  C.  C,  em- 
phatically declares,  that  tlie  sales  of  immovable  property  made  by 
parents  to  their  children,  may  be  attacked  by  the  forced  heirs  as  con- 
taining a  donation  in  disguise,  if  the  latter  can  prove  that  no  price  has 
been  paid,  or  that  the  price  was  below  one-fourth  of  the  value  of  the 
immovable  at  the  time  of  sale. 

It  was  incumbent  on  the  plaintiffs  to  have  proved,  either  that  no 
price  had  been  paid,  or  that  the  price  paid,  or  consideration  leceived, 
was  insufficient,  being  less  than  one-fourth  of  the  value. 
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The  act  of  sale  is  perfect  on  its  face.  It  is  juat  and  translative.  It 
can  convey  property. 

It  describes  the  real  estate,  specifies  the  price  in  cash  and  on  time, 
acknowledfl^es  payment  and  settlement. 

It  mnst  stand  for  what  it  purports  to  he  nntil  it  is  AOt  aside.  The 
burden  was  upon  those  who  attack  t^  '^prove^''  that  it  was  made  with- 
out consideration,  or  for  an  insufficient  one. 

The  burden  was  not,  as  is  contended,  on  the  defendants,  to  uphold 
the  act  as^^ailed.  Th**.  h*tter.  spirit  and  lonstrucnon  of  tln^  law  are  in 
that  sense.     Layrorlc  vs.  Thoni»on,  13  Ann.  173. 

We  find,  as  the  «listiict  judge  did,  that  there  was  a  consideration, 
and  that  the  property  was  not  only  not  worth  more  ti  an  four  times 
the  price  agreed  to  and  settled,  but  also  that  the  price  stipulated  was 
the  actnal  value  of  the  real  estate  at  the  date  of  sale,  viz,  $5400, 
whereof  $1400  appears  to  have  been  paid,  or  settled  for  at  the  time  of 
sale,  and  $2000  some  short  time  before  the  maturity  of  the  notes, 
while  the  remaining  $2000  were  considered  to  be  satisfied  by  the  obli- 
gation assumed  by  the  purchasers  to  provide  for  their  mother's  neces- 
sities during  her  life. 

There  is  no  reason  to  doubt  that  the  payments  and  settlements 
acknowledged  by  the  deceased  to  have  been  made  to  her,  have  indeed 
taken  place  ;  but  if  there  was,  this  would  be  no  reason  to  set  the  con- 
veyance aside,  for  it  must  stand  until  the  plaintiffs  show  that  no  price 
was  paid,  or  that  the  price  paid  was  less  than  one-fourth  of  the  actual 
value. 

This  court  has  no  concern  with  what  Mrs.  Wartelle  may  have  done 
with  any  money  paid  her,  for  slie  was  the  owner  of  it,  and  could  have 
disposed  of  it  as  she  might  have  thought  proper,  and  there  is  nothing 
here  to  show  that  she  has  unduly  done  so. 

The  controversy  is  not  on  a  question  of  lesion  beyond  moiety.  The 
considerations  which  Mrs.  Wartelle  admits  to  have  received  and  the  ob- 
ligation assumed  by  the  defendants  to  provide  for  the  wants  of  their 
mother  during  her  life,  surely  constitute  more  than  one-fourth  of  the 
value  of  the  property  at  the  date  of  sale. 

The  law  does  not  favor  actions  of  tliis  character.  It  imposes  on  the 
complainants  the  burden  of  adducing  convincing,  if  not  irresistible, 
proof,  to  undo  the  act  of  their  deceased  parent ;  but  it  may  not  leave 
them  without  ^  onie  remedy  in  proper  cases,  of  undue  advantage.  13 
Ann.  173,  207?  15  Ann.  641 ;  21  Ann.  367;  R.  C.  C.  1324,  1326. 

The  law  of  1884  (No.  5),  to  which  the  plaintiffs  refer,  was  paMed 


NEW  ORLEANS,  DECEMBER,  1887.  1071 


Regan  va.  Waahbum. 


since  the  occurrence  of  the  facts  involved  in  this  controversy,  and 
has,  therefore,  no  bearing  on  them. 

In  the  ctise  of  Carter  vs.  McManus,  l«5  Ann.  641,  wUicli  was  an  an- 
alogous suit,  although  the  evidence  adduced  created  strong  suspicion, 
the  court  deeming  it  slight,  said,  Land,  Jx 

''  Such  evidence  is  too  uncertain  to  justify  the  courts  in  taking  an 
estate  from  one  man  and  declaring  it  to  be  the  property  of  another.^' 

The  plaintiffs  further  insist  that,  as  forced  heirs,  they  are  assimi- 
lated to  creditors  and  entitled  to  ask  a  revocation  of  the  sale  which 
they  allege  was  made  for  the  fraudulent  purpose  of  depriving  them  of 
their  just  rights  to  the  legitime,  in  the  succession  of  their  grandmotlier. 

If  this  were  true,  the  pleaded  prescription  of  one  year  would  bar 
the  claim,  not  because  that  time  had  elapsed  between  the  date  of  the 
sale,  (February  20,  1879),  and  that  of  Mrs.  Wartelle's  death,  (Jnne  14, 
1883),  but  because  that  delay  expired  between  the  death  and  the 
bringing  of  the  suit,  (July  14,  1884),  the  time  of  death  being  fixed  by 
law  as  the  initial  point  for  the  computation  of  prescription.  R.  C.  C. 
1504,  1994,  3527. 

There  can  be  no  doubt,  and  there  is  no  dispute  on  the  subject,  that 
the  shares  or  gas  stock  remains  the  joint  property  of  the  heirs,  plain- 
tiff and  defendants,  and  can  be  sold  to  effect  a  partition  among  them, 
if  they  cannot  be  divided  in  kind. 

It  is  impossible,  under  the  aveiments  and  the  proof,  to  say,  so  as  to 
be  able  to  describe  them,  as  might  be  necessary  for  a  judicial  adver- 
tisement, what  other  effects  remain  likewise  to  be  divided.  The  dis- 
trict judge  properly  reserved  the  right  of  any  heir  to  havcNthe  stock 
and  the  other  movable  property,  whatever  it  be,  sold  for  divinion 
among  them. 

We  find  no  error  either  in  the  reasons,  or  in  the  judgment  com- 
plained of. 

Judgment  afiirmed. 

Rehearing  refused. 


No.  9934.  ,  39     i07i' 

122  91 

Mrs.  Waltkr  Regan  vs.  W.  W.  Washburn.  '• 

All  final  Judgments  rendered  by  the  Supreme  Court  are  liable  to  be  rerlsed  on  appHoation 
for  a  reb#«rinjr,  m^'de  witbin  tbe  delay  prescribed  by  lair. 

The  rule  applies  to  jadgments  making  a  final  disposition  of  applications  for  mandamus,  cer- 
tiorari and  othei  remedial  writs.    State  ex  rel.  Grerson  ts.  Judge,  37  Ann.  961,  aflSrmed. 

Hence,  a  final  Judgment  disposing  of  an  application  for  a  certiorari  is  not  executory  before 
the  expiration  of  six  Judicial  days,  or  before  a  final  disposition  of  an  application  for  a 
rehearing  in  the  casot 
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But  this  role  cannot  be  constrned  as  an  absolatepixfliibtlion  on  the  parly  in  whose  favor  the 
jad^ment  has  been  rendered  in  the  Supreme  Court  from  proceed I'ng  to  an  execution 
thereof  before  the  expiration  of  legal  delay. 

A  premature  execution  of  such  a  Judgment  is  a  mcro  irregnlaiity  which  ni.iy  be  corrected 
by  an  application  for  rehearing  timely  made,  and  which  becomes  valid  after  the  expira- 
tion of  the  delay.  And  for  having  recourse  to  such  un  execution  the  party  cannot  be 
held  responsible  in  damages. 

A    PPEAL  from  the  Civil  District  Court,  for  tli«  Pariwli  Orleans. 
/V     Eightavy  J. 

Frank  MichinanJ  (£  Horace  L.  J)u/oftr,  for  Plaintiff  jiihI  Appellant. 

Horace  E,  UptoUy  Wtv  Defendant  and  Appellee: 

1 .  This  court  will  not  iM.Mie  the  writs  of  prohibition  and  certiorari  to  inferior  Judges  in  caaee 
in  which  they  have  exercised  their  legal  authority  and  discretion.  Previous  decisions 
affirmed.  33  Ann.  .T78,  794, 1284, 1356.  Writ  of  certiorari  refused  by  this  court  oa  the 
ground  that,  under  the  supervisory  power  giunted  by  article  90  of  the  Constitntion,  it 
cannot  pass  upon  the  correctness  of  the  Judgment  of  an  inferior  court,  in  an  unappealable 
case,  when  said  judgment  appears  to  have  been  leg<illy  rendered.    'Si  Ann.  378. 

2.  Art.  911  C.  P.  having  reference  to  applications  for  a  rehearing,  has  been  construed  as  not 
applying  to  the  writ  of  eerHorari  issued  from  this  court,  under  Art.  90  of  the  Constitu- 
tion, to  revise  the  proceedings  of  inferior  courts  in  cases  where  no  appeal  lies.  That 
article  of  the  Code  of  Practice  could  not  embrace  such  cases,  for  the3''  were  not  in  exi»t 
enoe  at  the  adoption  of  that  Code.  The  eftect  of  the  remedy  granted  in  eertiwari  eases 
is  the  same  as  in  habeas  corpus  cases.  The  Judgment  on  its  rendition  becomes  immedi- 
ately executory  in  such  cases.  State  ex  rel.  DeBuys  vs.  Judges  Civil  Disttict  Court,  38 
Ann.  1863  and  1264. 

3.  In  an  application  for  a  writ  of  certiorari,  the  record  of  the  proceedings  below  makes  full 
proof  of  itself,  and  is  conclusive  if  not  assailed  and  proven  to  be  incorrect  and  untrue. 
The  unsupported  affidavit  of  the  relator,  of  facts  and  prooeedlngs,  when  contradicted  by 
counter  affidavits,  and  negatived  by  the  record,  cannot  avail  the  applicant.  State  of 
Louisiana  ex  rel.  Mr.  and  Mrs.  Walter  Began  vs.  Judge  of  the  First  City  Court  of  New- 
Orleans,  36  Ann.  977.  In  18  Ann.  113,  a  mandamus  case,  the  court  refused  to  enter- 
tain an  application  for  a  rehearing,  and  in  21  Ann.  M),  in  a  proceefling  for  a  prohibition, 
also  lefused  to  entertain  an  application  for  a  rehearing.  Such  was  the  law  at  the  date 
the  writ  of  certiorari  was  denied  by  this  court  in  case  Just  cited.  State  ex  lel.  Regan 
vs.  Judge  First  City  Court,  36  Ann.  977. 

4.  The  judgment  of  »  justice's  court  ejecting  the  occupant  of  a  house  under  the  laws  of 
landlord  and  tenant,  charged  to  be  null  and  void  in  an  action  of  damages  for  wrongful 
ejectment,  cannot  be  inqmred  into  collaterally,  if  regular  in  form  and  valid  on  its  face. 
Huyghe  vs.  Brinkman,  34  Anr.  831.  Samo  authority,  p.  83:),  the  court  adds :  "  As  the 
judgment  under  which  plaintiff  was  expelled  is  final  and  valid  on  its  face,  and  as  she 
does  not  claim  title  or  ownership  to  the  property  from  which  she  was  ^ected,  we  are  at 
a  loss  to  conceive  upon  what  grounds  she  can  recover  damages  in  this  suit.'* 

5.  The  premature  issuing  of  execution  is  a  meie  irregnlaiity,  which  the  defendant  may 
have  corrected  within  the  delay  for,  or  after  he  has  taken  his  suspensive  ap|ieal ;  but  if 
he  suffer  the  delay  to  expire,  it  does  not  then  even  give  him  the  right  to  an  iqjnnction. 
Dayton  vs.  Commercial  Bank  of  Natchez,  6  Rob.  20;  Morgan  vs.  Whiteside,  canrtor,  14 
L.  R.  280.  See,  also,  t  Rob.  407;  Leggett  vs.  Potter,  9  Ann.  309;  Hatch  vs.  English, 
12  Rob.  136.  The  execution  of  a  judgment  is  not  void  because  issued  before  tiie  delay 
bad  expired,  but  becomes  valid  by  the  expiration  of  the  delay,  there  being  no  attempt  on 
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Itaepart  of  tbe  defMidant  to  correct  the  irregalnrity.    Sowle  vs.  Pollard,  14  Ann.  887, 
and  authorities  cited. 

A  rehearing  can  be  aeked  and  allowed  only  where  ihe  court  ha«  erred.    Bacas  vs.  Smith , 
38  Ann.  141.  Where  there  is  no  such  error,  the  rehearing  must  be  refused.    33  Ann.  588. 


The  opiniou  of  the  Court  was  delivered  by 

Poca£,  J.    This  18  a  suit  for  damages  for  an  alleged  wrongful  eject- 
^  ment  of  a  tenant  bj  the  owner  of  the  premises. 

It  is  brought  by  plaintiff  lu  her  own  right  and  in  behalf  of  her 
minor  children,  and  it  is  based  on  tiie  following  facts  and  incidents : 

PrevioQs  to  his  death,  Walter  Regan  and  his  family  occupied  cer- 
tain premises  in  this  city,  owned  by  the  defendant  Washbiira  ;  and  in 
November,  1884,  he  was  made  a  defendant  in  ejectment  proceedings, 
instituted  by  Washburn  in  one  of  the  city  courts,  in  which  judgment 
was  rendered  in  faror  of  Wnshburn,  ordering  the  ejectment  of  Regan 
from  the  premises. 

Complaint  was  then  made  in  an  apiitication  for  a  writ  of  certiorari 
in  this  court,  by  Rogan  and  hia  wife,  of  the  iiregnbirity  and  illegality 
of  the  judgment  rendered  against  them,  on  the  ground  that  the  trial 
bad  taken  place  in  their  absence,  and  without  legal  notice  of  such  trial 
on  them. 

The  proceedings  thus  assailed  were  sustained  by  the  judgment  of 
this  court,  which  wns  rendered  on  the  15th  of  December,  1884. 

Now,  il  appears,  that  on  the  next  day,  Washburn  proceeded  to  exe- 
cute the  judgment  rendered  in  his  favor  by  the  city  court,  by  ejecting 
Regan  and  his  family  from  his  premises. 

This  act,  perpetrated  before  the  expiration  of  the  six  judicial  days 
allowed  by  law  for  an  application  for  rehearing  of  final  judgments 
ren<lered  by  this  court,  is  made  the  basis  of  the  damages  claimed 
against  the  defendant  Washburn,  in  the  sum  of  $2450. 

Among  other  defenses,  Wanhburn  interposed  an  exception  6f  no 
cause  of  action  and  of  res  tidjudicata,  and  the  present  appeal  is  taken 
from  a  judgment  sustaining  that  exception  and  dismissing  plaintiff's 
action. 

The  issue  presented  to  us  for  review  involves  two  questions  of  law : 

1st.  Was  the  judgment  rendered  by  this  court  in  the  certiorari  pro- 
ceedings executory  before  the  expiration  of  six  judicial  days  t 

2d.  Can  a  party  be  held  responsible  in  damages  for  a  premature 
execution  of  a  judgment  rendered  in  h*B  favor  t 

1.  Defendant's  proposition  that  a  judgment  of  this  court  on  an  ap- 
plication for  a  writ  of  certiorari  is  executory  on  its  rendition,  and  be- 
fore the  expiratiop  of  the  delay  within  which  a  rehearing  may  be  ap-* 
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plied  for  in  other  cased,  is  not  sustaiued  by  our  jurisprudence  as  at 
presence  cstabltslied. 

Tito  decisions  of  tbis  court  tvliicU  tended  to  favor  the  rule  tbat 
judgments  of  tliis  tribunal  rendered  on  applications  for  mandamas, 
prohibition  and  other  remedial  wiits,  iiere  not  open  to  further  diacas- 
aio^n  by  applications  for  rehearing  have  been  forniallj  overrakd,  as 
sanctioned  by  no  law.  The  State  vs.  Judge,  18  Ann.  113;  The  State 
ex  rel.  Gausson  vs.  Judge,  21  Ann.  50. 

The  question  came  up  before  our  immediate  predecessors  in  the  case 
of  the  State  ex  rel.  Newman  vb.  Judgo,  U2  Ann.  f2iO,  in  which  it  was 
disposed  of  in  tlie  following  hi ii gunge  :  '*  But  we  do  not  concede  that 
a  judgment  on  a  mandamus  is  such  a  decree  as  to  become  final  on  its 
rendition.  That  it  is  a  final  judgment  has  been  dett-rmined.  The 
mere  fact  tliat  the  proceeding  is  summary  does  not  make  the  judgment 
iu  which  the  proceedings  culminated  a  summary  docket. 

In  the  absence  of  positive  provision  of  law  wo  would  be  withont 
authority  for  treating  a  final  judgment  rendered  in  a  mnudamas  pro- 
ceeding differently  from  other  final  judgments."' 

The  same  rules  wero  entertained  and  enforced  by  the  present  bench 
in  the  case  of  the  State  ex  rel.  Gersou  vs.  Judge,  37  Ann.  2t>l.  In  that 
case  the  previous  adjudications,  now  invoked  by  defendant;  were  re- 
viewed, and  were  in  terms  and  in  fact  recalled  and  obliterated.  Wo 
therein  formulated  the  rule  as  follows : 

^'Judgments  rendered  by  this  court  on  the  mcritaof  petitions  for 
xirritR  of  mandamus f  prohibttoa  and  the  like  are  as  much  final  jutfg- 
meats  as  any  which  it  can  render,  and  are  therefore  reviaable  on 
applications  for  a  rehearing,  seasonably  and  properly  UMide." 

Adhering  to  that  rule,  which  flows  from  tho  text  of  the  law  itself  (C^ 
P.,  Art.  Oil),  we  hold  that  the  judgment  rendered  by  this  court  on  De- 
cember 15,  1884,  in  the  matter  entitled  ''The  State  ex  rel.  Regan  vs. 
Judge  of  the  First  City  Couit  of  New  Orleans,  was  not  executor)'  on 
its  rendition,  and  before  the  expiration  of  six  jndicial^days. 

2.  But  conceding,  as  the  record  shows,  that  the  ejectment  of  Regan 
and  family  on  the  16th  of  December,  1884.  was  a  premature  and  irreg- 
ular proceeding,  is  Washburn  legally  responsible  in  damages  thereforf 

To  nil  practical  intents  and  purposes  the  proposition  of  law  inxplved 
in  that  question  is  precisely  similar  to  the  discussion  of  the  legal  con- 
sequences of  the  premature  execution  of  a  judgment  rendered  by  a 
district  court. 

The  only  impediment  to  the  execution  of  the  judgment  i^endered  by 
the  city  court  in  favor  of  Wasliburn,  and  authorizing  the  ejeotment  of 
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Regan  aod  his  wife  from  the  former's  premises,  was  tbe  prelim inarj 
wrU  of  eeriiorari  emaDating  from  tliis  conrt.  Tliat  impedimeDt  was 
removed  by  our  final  jadgmcut,  which  did  nway  witli  the  effect  of  the 
writ.  IleDco,  the  jadgment  complained  of  revived  in  all  its  legal 
bearings  aod  effects,  except  in  so  fur  as  its  executory  condition  depend- 
ed upon  the  delay  within  which  our  own  judgment  could  havo  been 
revised  on  an  application  for  rcliearing. 

This  is  exactly  the  dondiiion  with  all  «appealable  jndgmcnts  rendered 
by  district  conrt^,  under  the  provisions  of  article  624  of  the  Code  of 
^tteiMMV  which  in  fcrm^,  restricts  the  right  of  execution  of  such  judg- 
ments within  adelajof  ton  days  from  the  i-enditiou  of  the  judgment 
or  from  notification  thereof  on  the  party  cast. 

In  the  latter  case,  by  an  nppc«il  takon  within  the  prcsciibed  delay 
by  the  party  cast,  the  execution  of  the  judgments  is  suspended  until 
the  final  determination  of  the  cause. 

-  In  the  case  of  a  final  jiulgment  rendered  by  this  court,  the  party 
oast  may  suspend  or  retard  the  eflfect  of  our  decreo  by  an  application 
for  a  rehearing  seasonably  inade,  until  the  final  disposition  of  his  ap» 
plication. 

But  in  both  cases  the  evident  ohject  of  the  law  is  the  same ;  it  is  to 
secure  to  the  party  cast  a  delay  within  wliicli  ho  may  call  for  a  review 
or  a  revisal  of  the  judgment  or  of  the  decree  rcndoi'cd  against  him. 

But  nothing  in  either  provision  of  the  law  can  bo  construed  as  an 
absolute  prohibition  against  the  right  of  tho  party,  in  whose  favor  the 
judgment  in  either  case  has  been  rendered,  to  take  tho  risk  of  a  pre- 
mature execution  of  his  judgment. 

In  reference  to  judgments  rendered  by  district  courts  our  jurispru- 
dence has  settled  tlie  rule  adversely  to  such  a  prohibition,  and  legal 
effect  has  uniformly  been  given  to  the  execution  of  judgments  pending 
the  delays  within  which  a  suspensive  appeal  could  havo  been  taken 
therefrom,  and  when  no  such  appeal  had  been  taken. 

From  numerous  adjudications  on  this  subject  we  cull  the  following 
rule: 

"  The  object  of  article  624  C.  P.  ♦  •  is  to  protect  defendant's 
rijzht  to  a  suspensive  appeal  l>y  granting  him  a  certain  delay,  the  right 
to  which  being  in  his  interest,  and  not  affecting  public  order,  he  may 
waive.    C.  P.  667. 

''  If  execution  issue  prematurely,  it  is  a  mere  irregularity  to  be  cor- 
rected within  the  delay  for  a  suspensive  appeal  or  after  it  is  taken, 
but  insufiicient,  if  not  so  corrected,  to  authorize  an  injunction,  or  im- 
pair the  execntion  wliicU  bccopies  va]id  after  the  expiration  of  the  de- 
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lay/^  LeBarre  vs.  Danbar,  10  Martin  182;  Morgan  vs.  Whiteside^* 
curator,  14  La.  R.  280;  Hatch  vs.  City  Bank,  I  Rob.  497 ;  Hatch  et  al. 
vs.  English,  et  al.,  12  Rob.  136 ;  Leggett  vs.  Potter,  9  Ann.  309 ;  Sowl« 
vs.  Powell,  14  Ann.  287. 

Applying  the  rule  to  the  case  io  hand,  we  find  from  the  record,  that 
no  attempt  or  effort  was  made  by  Regaji  and  wife  to  obtain  a  revisal 
of  oar  decree  which  set  the  judgment  of  the  city  court  in  motion,  and 
hence  the  ooncluMon  is  not  only  warranted,  but  it  is  inevitable  that 
the  execution  of  the  judgment  by  Washburn,  although  premature  and 
irregular,  became  valid  after  the  expiration  of  the  delay  within  which 
our  judgment  could  have  been  revised  on  an  application  for  rehearing 
seasonably  made.  It  thus  follows  that  the  irregularity  of  the  execu- 
tion of  the  judgment  was  cured  by  the  silence  and  want  of  action  of 
the  parties  cast  therein,  and  no  damages  can  flow  from  a  valid  execu- 
tion of  a  final  judgment. 

It  is  true  that  the  reported  cases  in  which  the  rule  has  been 
uniformly  enforced  presented  moneyed  jadgments,  but  surely,  the 
right  of  the  owner  of  an  immovaUIe  to  recover  possession  of  premises 
illegally  occupied  by  a  recalcitrant  tenant  is  not  less  entitled  to  the 
protection  of  the  law  than  the  right  of  a  creditor  to  judicially  recover 
money  which  is  due  to  him. 

These  considerations  lead  to  the  conclusion  that  the  district  judge 
oommitted  no  error  in  sustaining  the  exception  ol  no  cause  of  action. 

Judgment  affirmed. 


No.  10,009. 

SiGFRIED  GrUNER    &   CO.   VS.    AUG.   StUCKEK. 

PUIntifb,  M  agents  of  defendaoto.  entered  into  certain  contracts  of  sale  of  eottop  for  ftatare 
delirerj  with  third  persons.  Held :  That  the  legality  of  said  contracts  depends  on  tho 
dealings  between  the  parties  thereto ;  and  cannot  be  affected  by  the  fact  that  in  ▼afiaao 
pTovions  transactions  which  plaintiffs,  as  agents,  had  made  with  other  third  paiiiei, 
settlements  had  been  made  by  a^Jnstment  of  differences. 

This  raises  no  presumption  that  the  parties  to  thete  contracts  intended  and  impliedly  oon- 
aented  to  each  mode  of  settlement. 

Plaintiffs  having  been  inrested  by  defendant's  firm  with  express  dlscrettonary  power  to 
manage  and  settle  the  contracts  '*  as  if  they  were  their  own,"  defendant  is  bound  by  the 
mode  of  settlement  adopted  io  absence  of  proof  of  fr  md  or  ii^nry. 

The  liability  of  one  partner  for  the  contracts  made  by  his  copartner,  wiUiout  his  knowledge 
or  as8<»nt,  is  a  qnestion  of  agency.  Thinl  persons  ars  not  bound  by  special  limitAtions 
in  the  articles  of  partnership  of  which  they  have  no  notice,  but  may  assume  that  the 
partners  have  the  power  ordinarily  incident  to  the  bosloess  pursued  by  the  firm. 

Dealing  In  futures  is  not,  as  a  matter  of  law,  and  in  absence  of  evidence,  presumed  to  be  aa 
incident  of  the  business  of  cotton  buyers  and  commission  merehants. 
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But  w1i6i«  defendant's  firm  had  two  places  of  busineea—one  In  New  Orleans,  directed  by 
him,  and  the  other  in  Savannah,  condnoted  by  his  copartner,  and  where  both  branches 
had  repeatedly  employed  plaintiffs  in  dealings  in  fatares,  and  had  received  and  settled 
the  acoonnts.  Held :  that  plaintiffs  had  the  right  to  asname  that  snob  dealings  were 
within  the  scope  of  the  basiness,  and  within  the  presnmed  knowledge  of  all  the 
parties. 

In  this  case  plalntiiEi  received  from  the  Savannah  partner  two  orders  for  purchase  of  fbtares. 
one  for  accoont  of  the  firm,  the  other  for  his  Indivldoal  account.  Held :  that,  without 
the  clearest  proof  that  the  latter  was  for  the  firm,  in  such  manner  as  to  make  it  certain 
that,  if  profit  had  resulted,  the  firm  would  have  received  it,  the  latter  cannot  be  held 
for  the  loss. 

APPEAL  fronb  the  Civil  Dietrict  Court  for  the  Parish  of  Orleans. 
Eouatan,  i. 


E,  W,  HunUnffton  dt  Horace  L,  Dufaur,  for  Plaintiff  and  Appellant : 

A  contract  of  sale'of  property  for  future  delivery  is  not  an  illegal  as  being  ot  a  gam- 
bling or  wagering  nature,  unless  there  was«  mutual  intention  not  to  reoeive  or  deUver 
the  goods,  mutually  known  to  the  contracting  parties,  and  existing  st  the  time  of  the 
contract  was  entered  into.    37  Ann.  814;  Art.  9983  C.  C. 

,  A  partner  is  the  agent  of  his  copartners,  and  has  the  authority  and  power  to  bind  them 
by  acts  done  within  the  usual  scope  of  their  business, 

,    The  correctness  of  the  claim  in  suit  is  established  b;  the  evidence.. 

Farrar  d  Kruttachnitt  for  Defendant  and  Appellee : 

.  The  fflCcts  show  that  the  transactions  sued  on  were  individual  npeeulatlons  of  defend- 
ant's former  partner. 

This  is  undoubtedly  the  case  as  to  three  hundred  bales  bought  and  eold  in  the  name  of 
Carl. 

This  last  transaction  saed  on  is  characterised  by  the  fifteen  other  transactions  had  be- 
tween plaintiffs  and  Stucken  A  Co.  From  the  laot  that  they  were  all  settled  by  differ- 
ences, the  presumption  is  irresistible  that  it  was  the  routaal  intention  of  the  parties  to 
setUe  the  last  by  differences. 

.  This  conclusion  is  emphasised  by  the  fact  tbat  plaintiffs  used  these  contracts  on  the 
fioor  of  the  Exchange  in  settlement  with  their  fellow- brokers— in  mother  words,  ringed 
them  out— and  paid  do  money  in  settlement  thereof.  That  is  why  the  loss  occurred  to 
them. 

.    After  this  use  of -the  contracts  on  the  fioor  of  the  Exchange,  there  Was  no  contract  left 
which  stucken  SlCo.  could  enforce.    Irwin  vs.  Willar.  110  XJ.  S.  499. 
Under  the  fscts^  plalntlffd  are  not  in  the  position  of  an  Innocent  noii-participatiug 
broker,  seeking  to  recover  disbursements  made  on  account  of  his  principal. 


The  opinion  of  the  Court  was  delivered  by 

Fennrr,  J.  The  defendant  was  a  member  of  the  firm  of  August 
Stucken  &  Co.,  composed  of  himself  and  Carl  Eglinger,  and  engaged 
in  the  business  of  buying  cotton  on  commission.  The  business  was 
conducted  in  New  Orleans,  under  the  coutrol  of  Stucken,  and  in  Sa- 
vannah, under  the  control  of  Eglinger. 

The  firm  was  dissolved  in  April,  1885,  and  the  present  action  is 
brought  against  Stucken  as  an  individual  member,  on  an  account  for 
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lo8ses  on  certain  contracts  for  futnre  delivery  of  cotton  entered  into 
by  plaintifis,  who  are  cotton  brokers  in  New  York,  as  agents  and  by 
orders  of  Stucken  &  Co. 

Dcfeudant  sets  up  ^wo  defenses: 

1st.  He  deuies  that  plaintiffs,  in  said  dealings,  were  employed  or 
acted  as  agents  of  his  firm,  but  alleges  that  their  employment  was  by 
Carl  Egh'nger  individually. 

2d.  He  alleges  that  the  dealings  were  gambling  transilctions,  for 
losses  on  which  no  recovery  can  be  had. 
[  ~  So  fur  as  the  latter  defense  is  concerned,  we  discover  nothing  in  the 
case  to  difference  it  from  that  of  Connei  &  Hare  vs.  Robertson,  37 
Ann.  814,  whore  we  very  carefully  and  fully  defined  the  piijiciples  ap- 
plicable to  such  dealings. 

The  evidence  cleaily  shows  that  contracts  (made  under  the  rules  of 
the  Now  Yoik  Cotton  Exchangt*),  contemplated  and  required  the  actual 
delivery  of  the  cotton,  and  created,  as  between  the  parties,  alMoluto 
rights  and  obligations  to  demand  and  to  make  such  delivery; 

Although  plaintiffs  Were  guarantors  of  the  contracts,  yet,  in  making 
them,  they  acted  as  agents  of  their  piincipal,  and  they  dealt  for  him 
with  otlier  third  persons.  There  is  not  a  tittle  of  evidence  of  any 
agieenieut  or  mutual  intent  as  between  the  parties  to  these  contracts 
at  the  time  of  their  execution,  that  they  should  be  settled  otherniso 
than  according  to  tlieir  terms.  The  fact  that  in  various  previona 
transactions  which  plaintiffs  hnd  made  for  Stucken  &  Co.,  settlements 
had  been  made  without  actual  delivery,  cannot  infect  thoAO  contracts 
with  any  such  presumed  intention,  because  it  does  not  appear  that  the 
third  parties  to  the  present  contracts  were  the  same  as  those  dealt 
.  wi^th  in  the  former  casep,  and  who  consented  to  such  settlements. 

Neither  can  defendant  complain  of  the  method  of  settlement  adopted 
by  plaintiffs.  After  the  contracts  had  been  made,  and  on  the  eve  of 
Eglitigei'8  departure  for  Europe,  he  conferred  upon  plaintiffs  the  fullest 
p  jssible  discretionary  power  to  manage  and  settle  these  contracts  "us  if 
they  were  their  own.^'  There  can  arise  no  question,  therefore,  as  to 
their  authority  to  settle  in  the  way  adopted,  ji:st  as  Egliuger  himself 
UMght  have  done.  There  is  no  aspersion  of  their  good  faith  or  proof  of 
any  injury  to  defendants  by  their  action.  The  caise  of  Irwin  vs.  Wil- 
liar,  110  U.  S.  499,  has  no  application,  the  brokers  there  having  acted 
without  authority. 

We  will  next  consider  the  authority  of  Eglinger  to  bind  his  copart- 
ner by  dealing  in  cotton  for  future  delivery,  without  the  latter's  actual 
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knowledge  or  conseDt.  In  the  cA8e  jafit  cited  the  Saprerae  Conrt  of 
the  United  States  said  : 

'^The  liability  of  one  partner,  for  acts  and  contracts  done  and  made 
bj  his  copartner,  without  liis  actnal  knowledge  or  assent,  is  a  question 
of  agency.  If  the  authority  is  denied  by  the  actnal  agreement  be- 
tween  the  parties,  with  notice  to  the  party  who  claims  under  it,  there 
is  no  partnership  obligation." 

Here,  there  is  no  pretense  of  any  notico  to  plaintiffs  of  any  special 
limitations  on  the  anthority  of  the  partners.    But  the  conrt  proceeds: 

**  If  tlie  contract  of  partnership  is  silent,  or  the  party  with  whom 
the  dealing  has  taken  place  has  no  notice  of  its  limitations,  the  au- 
thority for  each  transaction  may  be  implied  from  the  nature  of  the 
business,  according  to  the  usual  and  ordinary  course  in  which  it  is 
carried  on  by  those  engaged  in  it  iu  the  locality  which  is  its  seat,  or  as 
reasonably  necessary  or  fit  for  its  successful  prosecution.'^ 

Hero  we  have  no  evidence  as  to  whether  dealings  in  futures  are  in 
the  usual  and  ordinary  course  of  business  of  persons  engaged  in  the  bus- 
iness of  cotton-buyers  and  commission  merchants  pursued  by  Stucken 
&  Co.,  and  wo  should  hold,  on  tha  principle  adopted  in  Irwin  vs.  Wil- 
Ijar,  that  without  evidence,  as  a  matter  of  law,  such  dealings  are  not 
necessarily  implied  as  essential  parts  of  such  a  business. 

Finally,  the  United  States  Supremo  Court  said  : 

"If  it  cannot  be  found  in  that,  it  may  still  be  inferred  from  the  actnal, 
tliongh  «*xceptional,  course  and  conduct  of  the  business  of  the  partner- 
ship itself  as  personally  carried  on,  wi'h  the  knowledge,  actual  or  pre* 
snmed,  of  the  partner  .nought  to  bo  charged."  Ir\iin  vs  Williar,  110 
U.  S.  499. 

Now,  in  the  instant  case,  it  is  proved  that  from  1881  plaintiffs  have 
been  frequently  employed  in  future  transactions  by  the  firm  of  Au£,« 
Stucken  &  Co.,  on  orders,  some  of  which  cnnie  directly  from  the  New 
Orleans  house,  controlled  by  defendant  himself;  that  accounts  of  these 
transactions  have  been  rendered  to,  and  settled  by,  the  firm,  both  at 
New  Orleans  and  at  Savannah,  and  that  no  question  of  anthority  had 
ever  been  raised. 

We  consider  that,  under  this  course  of  dealing,  plaintiffs  had  the 
right  to  assume  that  such  transactions  were  within  the  scope  of  the 
partnership  business,  and  within  the  presumed  knowledge  of  all  the 
copartners. 

But,  admitting  Carl  Eglinger's  anthority  to  bind  his  firm  by  dealing 
in  futures  in  the  name  of  and  for  account  of  his  firm,  the  question 


1080  SUPREME  COURT  OP  LOUISIANA. 

Gnmer  Sl  Co.  tb.  StucKen. 


remains  whether  tljese  particular  trangactions  were  for  account  of  (be 
linn.  ^ 

The  evidence  shows  that  Eglinger  sometimes  dealt  in  fatares  on  hia 
own  as  well  as  on  the  firm^s  account,  and  that  in  the  same  month  with 
these  transactioiis  he  had  so  dealt  through  plaintiffs. 

The  orders  concerned  in  this  case  were  received  and  transmitted  bj 
Haines  &  Schley,  agents  of  plaintiffs  in  Savannah. 

They   are  telegraphic,  and  the  first,  dated  April  14,  18d4,  reads:. 
''  Bay   two  July   Stncken.''    The  other,  dated  April  15,  1884,  reads : 
*'  Buy  three  July  Carl,"  both  signed  Haynes  &  Scliley. 

The  return  telegrams  of  plaintiff's  are,  to  the  first :  '*  Bought  200 
bales  July  delivery  12.17  Stucken  ;"  to  the  second,  "  Bought  300  July 
12.01  Carl  order  15th." 

When  these  coutrncts  were  closed  out  plain tifl^i'  telegram,  annoanc- 
ing  it,  read  :  <*So]d  200  bales  July  delivery  Stucken,  and  sold  SOO  bales 
July  delivery  Carl." 

This  correspondence  clearly  and  unequivocally  impresses  upon  these 
dealings  the  character  of  transactions  for  separate  and  distinct  ac- 
counts;  and  while  we  may  faiily  infer  thnt  the  word ''Stucken**  in 
the  first  order,  was  a  telegraphic  abbreviation  of  August  Stacken  Sl 
Co.,  the  inference  is  irresistible  that  the  word  "  Carl  "  in  the  second 
order,  meant  Carl  Eglinger. 

Had  the  transactions  resulted  in  a  profit,  it  is  plain  tb««t  Eglinger 
could  have  claimed  the  profit  on  the  laRt  order  as  his  own,  and  that 
plaintiflfo  would  have  been  bound  to  account  to  him  alone.  Nothing 
but  the  clearest  explanation  of  the  difference  in  the  orders  and  distinct 
pioof  of  a  contemporaneous  und  rstanding  between  all  parties  conld 
justify  the  shifting  of  the  loss  upon  the  firm.  No  such  explanation  or 
proof  is  found  in  the  record.  Eglinger  merely  snys :  *'  I  gave  the  or- 
d<ir  for  ."SOO  bales  in  the  name  of  August  Stucken  &  Co.,^'  which  is  ob- 
viously contradicted  by  the  dispatch. 

Grnner  glibly  says :  ''Cart,  referred  to  in  telegram  of  April  15,  we 
understood  to  mean  August  Stucken  &  Co. ;  it  had  bet'O  so  used  on 
previous  occasion^."  The  corrcApondence  contradicts  such  under- 
standing, and  is  unexplained.  Otto  Avens,  the  other  uieraber  of 
plaintiffs^  firm,  who  testified,  does  not  refer  to  the  matter  at  all. 

Tlie  testimony  of  Haynes  &  Schley  is  i^ot  taken. 

The  only  payment  on  account  of  the  loss  was  one  of  $500,  made  by 
Eglinger  for  Stucken  &  Co.,  in  October,  1884.  The  heavy  balance 
now  claimed  was  suffered  to  remain  uncollected  without  demand  on 
plaiutifft)  until  long  after  the  dissolution  of  the  firm  of  Stucken  &  Co. 
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Althougli  Qntoer  met  Stacken  in  Europe  after  the  lom,  he  did  Dot 
mention  tlie  matter  to  him. 

We  are  bound  to  treat  the  order  for  account  of  Carl,  as  it  appears  ou 
the  face  of  the  correspondence,  aa  an  individaal  transaction  of  Egliog- 
er,  for  which  defendant  cannot  be  held  responsible. 

This  leaves  defendant  liable  only  for  the  loss  on  the  200  bales,  sub- 
ject to  the  credit  of  (500,  which  having  been  paid  by  Stucken  &  Co., 
^must  be  imputed  entirely  to  their  account. 

That  loss  is  the  diffSerence  between  12-17,  at  which  the  cotton  was 

bought  and  11-01  at  which  it  was  sold $1024  00 

Add  3-5  of  cbmmissipns  and  charges i . .      61  00 

Total  due  and  bearing '6  per  cent,  from  June  24,  1884 (1075  00 

subject  to  credit  of  $500,  with  like  interest,  from  October  17, 1884. 

It  is,  therefore,  ordered,  a^udged  and  decreed,  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed;  and  it  is  now  ad- 
judged and  decreed,  that  there  be  judgment  in  favor  of  plaintiffs  and 
against  the  defendant,  August  Stucken,  for  one  thousand  and  seventy - 
five  dollars  ($1075),  with  interest  at  6  per  cent,  per  annum  from  June 
24, 1884,  subject  to  a  credit  of  five  hundred  dollars,  with  like  interest, 
from  October  17, 1884,  defendant  to  pay  costs  of  the  lower  and  of  ibis 
appeal. 


No.  10,047. 
The  State  of  Louisiana  vs.  Will.  A.  Strong. 

An  Indiotmeiit,  or  InfonoAtioii,  which  oontaloB  an  arerment  negatirlni;  mresoriptlon.  pre- 
■enta  a  material  liaae  of  facta,  which  a  Jary  can  alone  decide. 

It  la  the  daty  of  the  Aaditor  of  Pabllc  Accoonta  to  direct  proseeutiwu  in  the  name  of  the 
State,  againat  offlcera  or  individnala  who,  by  any  roeaua,  becoroe  poaseaeed  of  public 
money  and  fail  to  pay  the  same  upon  dae  and  proper  demand  therefor. 

On  &he  trial  of  such  offenders  aa  may  be  charged  with  haring  possessed  themselves  of  a  por- 
tion of  the  public  money,  by  meana  of  Anditor*a  warranta  drawn  upon  the  State  Treas* 
ury,  a  tianscript  from  his  books  is  competent  evidence 

APPEAL  from  the   SeveDteentli   District  Coart,  Parish  of   East 
Baton  Rouge.    Burgess,  J. 


M.  J,  Ounningham^    Attorney  General,  and   L.  D.  Beale,  District 

Attorney,  for  the  State,  Appellee  : 

When  the  trial  Judge  refuses  a  continuance  for  want  of  due  diligence  in  procuring  the  at- 
tendance of  abaent  witnesses,  his  ruling  will  not  be  disturbed,  unless  it  clearly  appear 
that  hia  discretion  haa  been  abused.  37  Ann.  198,  774,  786 ;  31  Ana.  179,  408 ;  34  Ann. 
381 ;  34  Ann.  679 ;  36  Ann.  15J,  858,  873. 
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As  noDTPsidtnt  vitnps^s  caii  be  sammoDed  or  attsobed  in  rscation  (R.  S.  lQ9i>),  ills  not 
due  diligence  fur  (R>reiidant  to  vait  till  cuurt  meets  and  bis  case  is  fixed  for  trial  te 
make  tJie  necessary  affidavit  to  procaine  subpoanas  for  witnesses  residinjc  in  diaunt 
patiitUcs.  z. 

A  defendant  failiDg  to  givo  tbe  city  address  of  a  witness  residing  in  New  Orleans,  does  not 
use  due  di  igeuce  to  proeure  bis  attendanoe. 

Defendant  is  not  entltloil  to  a  continuance  on  aeeonnt  of  the  aiMence  of  witness  wlioee  eri- 
dcuco  is  maleiial,  abcl  its  materiality  must  appear  from  tbe  affidavits  for  continaanee 
Slid  attacbinonts.     ^ 

Wben  defoi  daiit  is  prosecuted  for  tbe  erobcszlcment  of  money  sctnslly  roceired,  evidence 
as  to  sroouuts  due  liim  and  never  paid  bim  is  not  material  or  relevant. 

Defendant  ia  aot  entitled  ts  a  coniioiuineo  wben  tlie  facts  cUimeil  to  be  provable  by  the 
absent  witnesses  oould  bo  establi«bc«l  bv  otber  e /idence. 

Xbo  Attorney  General  engaged  in  tbe  prosecntion  oannot  be  excluded  fhom  tbe  conrt*room 
on  tbe  grouud  iliat  lie  is  a  witness  in  the  case.  In  any  case  tbe  power  to  exclude  wit- 
nesnes  U  discretionary.    Wharton's  PI.  and  Pr.,  §  dGO ;  BLihop  s  Cr.  Pit).  (§  lOdti,  1887. 

A  Secretary  of  Slate  receiving  the  proceeils  of  eleodun  tickets,  psid  for  by  State,  and  bj 
him  sold  under  tbe  provisions  of  Ait  101  of  18^2,  Is  indictable  for  its  embeszlement  nn- 
d«r  K.  S.  903. 

A  person  enibeuling  money  by  viitne  and  under  color  of  bis  office  or  employment  rannot 
be  heard  to  qut-stlnu  tbe  light  of  his  principal,  or  tbe  legality  ot  bis  own  act  in  receiv- 
iog  it.    Wharton's  Cr.  L.  (8lli  eil.).  $§  1024,  I0-25,  1038. 

It  ]».  176,  liih  iwragrnpb,  empowers  the  Auditor  to  direct  proseentlons,  by  civil  action,  for 
debts  duo  the  State,  und  has  no  i-eftfrence  to  prosecutions  for  crime. 

Pieseriptiun  begins  to  run  in  f.ivor  of  an  offender  only  fit>m  tbe  time  bis  otfoose  is  made 
known  to  a  public  officer  having  the  power  to  put  tbe  wacbinerj-  of  tbe  coui  U  in  motion 
for  iis  puiiUhmont,  and  this  Includes  only  the  Attorney  General,  tbe  Distiici  AttomeV, 
the  grand  jury  and  a  magistrate,  perhapn,  if  ;:n  affidavit  is  made  before  bim.  1«.  S.  SM. 
And  facts  must  lo  made  known  to  the  officer  which  constitute  an  ofTenso. 

Tbe  question  as  to  whether  a  vcniict  in  contrary  lo  the  law  and  evidence,  and  tbe  qneslioa 
as  to  ilie  amount  enibeszle<1,  in  ptosecutions  for  embezzltmcnt,  are  questions  offsets, 
not  Ruhjecl  to  lovlvw  on  appeal. 

When  the  inrurnintiuu  i-bargeH  the  embezzlement  of  a  specific  amount,  and  the  Jury  finds 
the  accused  "  guilty  as  charged,"  the  venlict  U  for  the  amount  t-haig<d  in  tbe  bill. 

When  the  lufuiraation  charges  the  embezzlement,  on  the  day  the  offlcei's  term  expired,  of 
money  icceived  by  him  at  different  dates,  the  date  of  the  embezzlement  is  specifically 
charg<  d.  Hut  even  if  the  bill  is  defective  in  this  particular,  defendtni's  remetly  was  lo 
demand  a  bill  of  pnrticularit  befo'o  the  tiial,  and  such  defect  cannot  be  taken  advantage 
of  by  motion  in  aireet.  Wharton's  Cr.  L.  (8th  od.),  $  1048,  and  anTboritios  cited .-  Wb. 
PI.  and  Pr.,  §$  157,  702,  703,  407  b;  Bidhop's  Cr.  Pro.,  $$  C4:t  to  G46. 

It  is  unnecessary  to  allege  the  particular  manner  in  which  the  embezzlement  waseommitted. 
Various  amounts  may  have  been  embezzled  in  different  ways,  but  failure  to  pay  demand 
is  sufficient  j7r»ma  faeie  pioof  ot  embezziement  of  the  whole.    R.  S.  iKXl. 

1 1  is  unnecessary  to  allege  by  whom  the  demand  was  made ;  but  any  defect  in  the  proof  aa 
the  authority  of  the  officer  making  tbe  demand  would  have  to  be  taken  advanUga  of  by 
objection  to  evidence,  or  by  charge  requested,  and  cannot  be  reached  by  motion  ia 
arrest. 

An  information  charging  tho  embezzlement  of  the  proceeds  of  election  tickets  sold  by  de- 
fendant, is  not  open  to  the  charge  of  duplicity,  because  it  explains  that  said  election 
tickets  had  been  paid  for  with  money  drawn  from  the  Treasnry—wbicb  explanation  was 
necesiary  to  show  tho  State's  i  ight  to  the  proceeds. 
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The  preieiiptlon  ef  six  montba  against  proiieouiionii  for  fluee  or  forfeitures  ander  B.  8.  9Q9, 

doee  not  apply  to  eiimes  and  offensoa  merely  beeauae  the  penalty  therefor,  or  pait 

therpof,  may  bo-a  fine. 
TTnder  that  section  only  the  preset iption  of  twelre  months  bars  prosecution  for  ciimes  ant) 

oflenses,  whatever  be  the  character  of  the  penaity. 
The  object  of  a  proaecuMon  for  embc  sslemeut  la  to  panii^h  the  oMme,  and  not  to  recover  the 

flue,  although  it  is  a  necessary  part  of  the  penalty.    13  Ann.  368 ;  15  Ann.  400. 
Sections  COS  and  9G4  of  the  Revised  Siatutos  aio  not  repeoied  by  Sec.  88  of  Act  No.  68  of 

3870,  or  by  Sec.  00  of  Act  4S  of  1871. 

Q.  TlM?wcAiifr,  K.  A.  Croaa^E.  W.  SutlurUn^  and  Young  d:  Thatcher^ 
for  Defeudant  and  Appellant : 

The  offi  use  charge«1  tras  made  known  to  the  Arditorroore  than  twelve  months  next  preced.- 

ii  g  the  flHog  the  infoiniation,  and  is  therefore  prescilbetl.    Section  176,  paragraph  7,  II. 

S. :  Act  49  of  1871.  section  OS.    Cuse  of  State  vs.  H.  C.  Dibble,  Xo.  1847,  Sup.  Ciim- 

inal  Com  t  of  Psrish  of  Orleans. 
The  Judgment  should  be  airrsted,  because  sections  903,  OOt  R.  S.,  are  repealed  by  section 

88,  Act  Gd  of  1870,  and  section  03  of  Art  43  ot  1871.  which  provide  that  thepros^outlon. 

»hall  be  by  indictmeur,  and  therrfoie  iuilivtme nt  i4  the  only  method  sllowed.    ^awhins* 

ricasof  the  Ciown.  vol.  2,  pp.  301.  303:  1  Harrow*,  pp.  .Vi4.  545;  3  Burrows,  p.  803; 

1  Craiieh  352;  Woods*  U.  8.   Circuit  II  poits,  vol.  ),   p.  837;   Woodbury  &  Minots* 

Mafs.  Kepoits,  vol.  3,  p.  815;  7  Robinson  173;  SUte  vs.  H.  C.  Dibble.  Sup.  Canit,  par« 

Ish  of  Orlean^  No.  144). 
The  charge  of  the  trl«l  Judgr,  that  no  one  but  the  Attorney  General,  District  Attorney  oi 

magistrate  with  crimluai  Jurisdiction,  is  anthoiised  to  direct  a  criminal  prosccutlof,  is 

wrong,  and  mialed  the  Jury.    R.  S..  Sees.  004. 176 ;  Act  43  of  1871,  Sdc.  03. 
The  veidict  la  uagator>-,  beeauae  a  siieclal  veitlict  was  nocossarr  where  the  punishment* 

is  impriMiumcut.  flue  snd  restoration.    5  Ann.  339 ;  2  Rasiman's  Pleas  of  the  Crowq, 

708,  784  :  5  Rurrvws  3C6i. 


The  opinioo  of  tlio  Coart  was  delircied  by 

Watkixs,  J.  The  defendant  is  proccedid  ngaiust  by  information , 
under  Sec.  903  of  the  Revisid  Statutes,  ou  the  charge  of  embezzlement 
of  public  money,  property  of  the  State,  while  he  was  Secretary  of 
State;  and  from  a  verdict  of  gtiilty  and  sentence  by  the  court  to  fine 
and  imprisonment  at  hard  labor,  he  has  appealed,  and  reats  his  claim 
to  relief  upon  several  bills  of  exception  taken  to  the  rulings  of  the 
trial  judge,  refusing  to  ^raut  a  continuance  to  obtain  the  attendance 
of  absent  witnesses;  declining  to  give  liim  a  new  trial ;  refusing  to 
give  to  the  jury  certain  special  charges,  and  refusing  to  arrest  the 
judgment. 

Counsel  for  the  accused  sought  to  arrest  the  judgment  and  sentence 
of  the  court  on  the  ground  that  Sec.  903  et  aequentcs  of  the  Revised 
Statutes,  under  which  this  information  was  found,  had  been  repealed 
by  Sec.  88  of  Act  68  of  1870,  and  Sec.  90  of  Act  42  of  1871,  both  of 
which  provide  for  tho  prosecution  of  such  cases  by  indictment  only, 
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and  that  lie  cannot  be  legally  piuiialied  under  verdict  and  sentence  oa> 
information,  as  demanded. 

^e  are  fully  Batisfied,  from  a  careful  elami nation  of  those  acts,  and 
comparisons  made  with  the  provisions  of  the  sections  of  the  Bevised 
Sl#tutes  referred  to,  that  thera  is  no  inconsistency  between  them,  and 
that  the  latter  is  not  repealed.  As  this  prosecution  was  Institated 
uiidi^r  those  sections,  the  provisions  of  those  acts  are  not  necessarily 
iAyolved.  The  Constitution  declares  Uutt  prosecutions  may  be  by  in- 
dictment or  information.    Art.  5. 

II. 

The  defendant  tendered  a  plea  of  prescription  of  one  year,  and  de- 
manded his  discharge  from  prosecution  on  that  ground,  without  avail, 
ajpud  renews  that  resistance  here. 

The  information  charges  tliat  the  defendant  did,  on  the  22d  of  May, 
1884,  then  and  there  being  Secretary  of  State,  embezzle  the  sum  of 
(l4251  85,  money  belonging  to  the  Stat«,  <'  which  money  he,  the  said 
Will.  A.  Strong,  had  tlieretofore,  to- wit :  From  the  15th  day  of  August, 
1882,  to  tlie  5th  day  of  May,  1884,  both  inclusive,  received,  and  been 
entrusted  with  iu  his  paid  official  capacity,  and  under  color  and  by 
virtue  of  his  said  office  of  Secretary  of  State,  as  the  proceeds  of  elec- 
tion tickets  sold  by  him,  and  for  his  account,  under  the  provisions  of 
Act  101  of  1882,  which  election  tickets  had  been  paid  for  with  the 
m|bney  of  the  State,  drawn  from  the  State  Treasury,  out  of  the  appro- 
priation made  for  election  purposes,  under  the  appropriation  bill  of 
1882,  Act  63  of  said  year,  on  Auditor's  warrants,  issued  on  the  orders 
and  vouchers  of  said  Strong,  from  the  &rh  day  of  September,  1882,  to 
the  28th  of  April,  1884,  both  inclusive ; , which  money,  to-wit,  tlie  sum 
of  $4251  85,  the  property  of  the  SUite  of  Louisiana,  as  aforesaid,  he, 
the  said  Will.  A.  Strong,  lias  failed  to  pay,  or  account  for  to  the  State, 
ijotwithetandiiig  due  and  legal  demand  made  upon  him  therefor ;  and 
which  money  the  said  Strong  did  then  and  there,  to-wit,  the  22d  day 
o.f  May,  1884,  feloniously,  wrongi'ully,  fraudulently  and  corruptly  use, 
dispose  of,  conceal,  convert  to  his  own  use,  and  embezzle.'^ 

The  information  contains  an  averment  to  the  effect  that  it  was  pre- 
s^ented  and  filed  within  one  year  next  after  the  offense  had  been  made 
known  to  a  public  officer  having  power  to  direct  a  prosecution. 

As  thus  presented,  the  evidence  of  prescription  vel  ncn  was  properly 
submitted  to  the  jury. 

It  was  a  proper  issue  for  them  to  try.  It  was  a  question  of  fact  apper- 
taining to  the  merits  of  the  controversy,  which  could  be  passed  upon 
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by  the  jory  dUme,    36  Add.  975,  State  vs.  Victor;  7  Ann.  255,  Stute 
vs.  Foster. 

During  the  progress  of  the  trial  it  became  an  iirportant  question  in 
the  ca^e  whether  the  Auditor  of  Public  Accounts  was  authorized  to 
direct  prosecutioBs  in  the  name  of  the  State,  and  the  defendant's  coun- 
sel requested  of  the  trial  judge  the  following  special  charge  to  the 
jury,  viz : 

''  That  tlie  Auditor  of  Public  Accounts  of  the  State  of  Louisiana 
was,  as  public  ofRcer,  authorized  by  law  to  direct  prosecutions  in  the 
name  of  the  State  of  Louisiana,  for  all  official  delinquencies  against 
all  the  debtors  of  the  State,  in  cases  such  as  the  one  on  trial ;  there- 
fore, if  you  find  from  the  evidence  that  the  defendant  did  embezzle 
the  public  moneys  of  the  State  of  Louisiana,  as  is  alleged  in  the  bill 
of  information,  then,  and  in  that  event,  if  you  find  from  the  evidence 
that  such  official  delinquency  was  made  known  to  the  Auditor  of  Pub- 
lic Accounts  for  more  than  twelve  months  after  the  expiration  of  de- 
fendant's term  of  office  as  Secretary  of  State,  and  for  more  than  twelve 
months  before  the  information  was  presented  and  filed  in  this  case,  the 
defendant  cannot  be  punished  therefor,  and  it  is  your  duty  to  acquit 
him." 

The  trial  judge  declined  to  give  this  in  his  charge  to  the  jary  on  the 
ground  that  the  *'  Auditor  is  authorized  to  direct  prosecutions  by  civil 
action  alone  ;  and  that  no  one  but  the  Attorney  General,  District  At- 
torney, or  magistrate,  with  criminal  jurisdiction,  is  authorized  to 
direct  criminal  prosecutions,  like- the  one  at  bar." 

This  ruling  was  manifestly  erroneous. 

The  duties  of  the  Auditor  of  Public  Accounts  are  specifically 
.  enumerated  in  sections  of  the  Revised  Statutes,  172  et  sequentes;  and  176 
declares,  in  express  terms,  that  ''  it  shall  be  his  duty  *  *  *  to 
direct  prosecutions  in  the  name  of  the  State  for  all  official  delinquencies 
in  Telation  to  the  assessment,  collection  and  payment  of  the  revenue ; 
against  all  persons  who,  by  any  means,  become  possessed  of  public 
money  or  property,  and  fail  to  pay,  or  deliver  the  same;  and  against 
all  debtors  of  the  State." 

The  language  herein  employed  is  quite  similar  to  that  of  the  Stat- 
ute in  reference  to  tiie  prescription  of  oflPenses.  It  declares  that  ^*  no 
person  shall  be  prosecuted,  tried  or  punished  for  any  offense,  wilful 
murder,  etc.,  excepted,  unless  the  indictment  or  presentment  for  the 
same  be  found  or  exhibited  within  one  year  next  after  the  offense 
shall  have  been  made  known  to  a  public  officer  having  the  power  to 
direct  the  investigation  or  prosecution."    R.  S.,  Sec.  986. 
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Not  only  does  t]ie  statute  quoted  confer  the  power  on  the  Auditor, 
but  it  makes  it,  unmistakably,  his  '<  duty  "  to  **  direct  proaecattana  in 
the  name  of  the  State,"  in  each  of  the  three  following  cosea,  viz: 

1.  '^  For  all  official  deliuqueucies  in  relation  to  the  assesament,  col- 
lection and  payment  of  the  revenfuJ*^ 

2.  ''  Against  all  persona  who,  by  any  meana,  become  possessed  of 
public  money  or  property,  and  fail  to  pay  or  deliver  the  same." 

3.  «  Agauwt^ril  diaitomflf  tlt»9teti&'^ 

The  charge  against  the  defendant  comes  within  the  terms  of  para- 
graph second,  as  he  is  alleged  to  have  embezzled  public  money,  prop- 
erty of  the  State,  which  he  had  received  and  been  entrusted  with,  aa 
Secretary  of  State — ^sanie  being  the  proceeds  of  the  sale  of  election 
tickets,  which  had  been  paid  for  witlt  the  money  of  the  State,  drawn 
fr4)m  the  State  Treasury,  on  warrauti  issued  by  the  Auditor,  and 
figainst  an  appropriation  made  by  the  Legislature  fiir  that  purpose. 

Indeed,  upon  the  trial  of  persons  thus  charged,  the  books  of  the 
Auditor  are  not  oii\j  cowpctent  evidence,  but  the  statute  of  1871  de- 
clares that  ''  upon  the  trial  of  any  such  officer  fiT  embezzling  public 
money,  under  the  provisions  of  this  act,  it  shall  be  svfflcicHt  evidence 
ft>r  the  purpoee  of  sh^>wing  a  balance  against  such  officer  or  person,  to 
produce  a  transcript  from  the  hooks  of  ifie  Auditor  of  Public  Accounts, 
and  prouf  of  the  refusal  of  any  such  officer,  or  person,  whether  in  or 
out  of  office,  to  pay,"  etc.    Sec.  1)0  Act  43  of  1871. 

By  the  terms  of  Sec.  91  of  Act  68  of  1870  it  is  made  the  duty  of  the 
Auditor  to  cause  a  thorough  examination  to  be  made  as  ofceu  as  once 
in  every  six  months,  *<  of  all  the  receipts  and  bu;»iness  books  and 
vouchers  of  carli  collector  aud  each  receiver  *  *  and  every  oUier 
State  officer,  or  agent,  having  an  office  in  which  business  of  the  State 
is  attended  to,  dune  or  performed,"  etc. 

By  tlie  terms  of  Sec.  02  of  Act  42  of  1871,  it  is  provided  that  if,  in 
the  course  of  any  such  examination,  any  evidence  of  embezzlement,  or 
breach  of  trust  is  discovered  on  the  part  of  any  officer,  or  persons 
whose  accounts  have  been  thus  examined,  the  same  ahall  be  made 
known  to  the  Auditor,  '<  and  it  shall  be  the  duty  of  the  said  Auditor  to 
forthicilh  caitse  the  arrest  of  collector,  receiver,  or  agent,  or  person,  or 
persons,  whose  official  functions  shall  be  suspended,"  etc. 

We  are  at  a  loss  to  conceive  of  any  room  left,  in  the  face  of  auch 
provisions,  for  any  argument  in  support  of  tlie  theory  that  the  Auditor 
is  not,  in  the  eye  of  the  law,  a  public  officer,  *'  having  the  power  to 
direct  an  inrcstigatioHy  or  prosecution  "  within  the  intendment  of  See. 
986  of  ihe  Revised  Statutes. 
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<  Tlio  quoted  provisioDS  of  those  statutes  deal  with  the  same  subject- 
matter  as  that  treated  of  in  R.  S.,  Sec.  903  ct  scquentcs,  and  are  entirely 
consistent,  tlierewilh. 

Wo  are  of  t'r.e  opinion  that  the  charge  requested  was  a  proper  one, 
and  that  it  was  error  on  the  part  of  tlio  trial  judge  to  have  refused  it. 
This  was  evidently  to  the  prejudice  of  the  accused,  and  ho  U  there- 
fore entitled  to  a  new  trial. 

It  IS,  therefore,  ordered,  adjudged  and  decreed,  th<at  the  verdict  of 
the  jiiry  be  set  aside,  the  sentence  of  the  court  arrested,  aud  the  cause 
remanded  to  the  lower  court  for  further  proceedings,  according  to  law 
aud  the  views  herein  expressed. 
.  Mr.  Justice  Fennor  dissents,  and  files  a  separate  opijuolt. 


Dissenting  OrmoN. 

Fenneh,  J.  Section  9.S0  R.  8.  provides:  ''No  person  shall  be  pros- 
ecuted for  any  oifiinsttv  wilful  murder,  etc.,  excepted,  unless  the  indict- 
ment or  presoDtwrent  for  the  same  bo  found  or  exhibited  within  one 
year  next -after  the  offense  shall  have  been  nindo  known  to  a*  public 
officer  haviog  the  power  to  direct  the  investigation  or  prosecution.^' 

litis  obvious  that  the  *<  public  ofllcer"  referred  to  is  one  whose  offi- 
cial duty  it  is  to  inaugurate  criminal  proceedings  for  offenses  of  which 
ho,  1^8  coffni«ance,  and  who  represents  the  State  in  such  proceedings. 
It  is  the  negligence  of  the  State,  through  her  officers  authorized  aud 
required  to  represent  her  in  such  matters,  which  forms  the  basi^  of  pre- 
scription. 

In  a  certain  sense,  every  public  officer,  in  common  with  every  citi- 
zen, has  the  po\ier  to  innngnrato  criminal  prosecutions  for  any  offense, 
by  making  affidavit  before  the  proper  authority  ;  but  their  neglect  to 
do  so  would  operate  no  basis  for  prescription,  except  in  the  case  of 
public  officers,  to  whom  the  State  had  confided  the  light  and  duty  to 
act  as.  her  agent  in  such  matters,  and  whoso  neglect  would  bo  tho 
State's  neglect. 
,  Such,  I  think,  to  be  the  clear  meaning  of  the  statute. 

The  Auditor  of  Public  Accounts  is  a  constitutional  officer,  whose 
duties  appertain  to  the  fiscal  department  of  the  government,  and  who 
has  no  connection  whatever  with  the  administration  of  criminal  jus- 
tice, except  where  duties  iu  connection  therewith  are  imposed  by 
special  statute,  as  f(»r  insUmce,  by  See.  92  of  the  Revised  Statutes,  Act 
No.  42  of  1871. 

The  claim  of  defendant  that  such  duties  are  imposed  on  tho  Auditor 
by  Sec.  176  of  the  Revised  Statutes,  I  think,  has  no  foundation.    That 
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section,  in  ten  paragraphs,  defines  the  ▼arioos  duties  of  the  office,  all 
of  which,  as  therein  set  forth,  relate  to  the  fiscal  affairs  of  the  State  ; 
and  the  seventh  paragraph  makes  it  his  dat^  :  **  To  direct  proseoatlons 
in  the  name  of  the  State  for  all  official  delinqaeneies  in  relation  to  the 
assessment,  collection  and  payment  of  the  revenue  against  all  persons 
who,  by  any  means,  become  possessed  of  public  money  or  property, 
and  fail  to  pay  or  deliver  the  same,  and  against  all  debtors  of  the 
State.'' 

If,  instead  of  the  words  "  direct  prosecutions,"  the  words  *'  direct 
suits"  had  been  used,  no  one  would  have  supposed,  for  an  inatant* 
that  anything  was  intended  except  eivU  suits. 

But  the  word  *'  prosecution  "  by  no  means  necessarily  refers  to 
criminHl  proceedings. 

It  is  equally  applicable  to  civil  actions. 

Mr.  Abbott  gives  the  following  definition  : 

*'  Piosi'cute  :  To  carry  forward,  wage  or  maintain  a  judicial  proceed- 
ing. 

*»  Prosecution  :  The  act  of  conducting  or  waging  a  proceeding  in 

court." 
We  ci>mmonly  speak  of  pro$ecuting  a  civil,  as  well  a«  a  criminal, 

action. 

The  use  of  the  word,  therefore,  leaves  ns  at  entire  liberty  to  deter- 
mine in  what  sense  the  Legislature  used  it. 

When  we  find  that  the  prosecutions  directed  are  to  be  "  against  all 
persons  who  by  any  meane  become  possessed  of  public  money  or  prop- 
erty and  fail  to  pay  or  decline  to  deliver  the  same,  and  against  all 
debtors  of  the  State,^^  the  inference  seems  irresistible  that  civil  suits  for 
the  recovery  of  the  money  or  property  or  of  debtd  due  the  State  are 
alone  contemplated,  since  it  is  evident  that  debtors  of  tlie  State  and 
even  persons  who  come  into  possession  of  money  or  property  belong- 
ing to  her,  are  not  necessarily  criminal,  and  the  saQoe  may  be  said  of 
delinquent  revenue  officials^  who  may  or  may  not  bo  criminals,  and 
whose  prosecution  for  criminal  delinquencies  is  provided  for  in  the 
1  evenue  laws  of  the  State. 

This  view  is  strengthened  by  the  use  of  the  words  "  in  the  name  of 
the  State,"  which  would  Le  tlie  sheerest  superfluity,  if  criminal  pro- 
ceedings were  referred  to,  because  tlie«e  are,  always  and  necessarily, 
carried  on  in  the  name  of  the  State ;  whereas,  in  order  to  bring  a  civil 
suit  in  the  name  of  the  State,  the  Auditor  required  special  aathorijsa- 
tion  to  that  effect. 

Considering,  further,  that  the  representation  of  the  State  in  criminal 
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proceediDgs  is  confided  to  special  officers  established  for  that  purpose 
by  the  UoDstitution  and  laws,  and  that  such  duties  are  utterly  foreign 
to  the  functions  of  the  Auditor  of  Public  Accounts,  I  think  the  Audi- 
tor does  not  belong  to  the  class  of  public  officers  referred  to  in  section 
986  R.  S.,  and  must,  therefore,  dissent  from  the  opinion  and  decree  of 
the  court. 


No.  9986. 
Alexander  Kallmak  vs.  His  Creditors. 

An  opposition  chArgin£  frand  and  nndoe  preference  against  an  insolrent,  and  seeking  to 
have  him  debarred  from  the  benefit  of  the  insolvent  laws,  cannot  be  maintained,  when 
the  act  complained  of  was  undone  b^ore  the  oosslon  and  matters  restored  to  their  pre- 
rious  condition,  the  less  so  where  the  transactions  appear  to  have  taken  place  in  good 
faith,  and  no  ii^nry  resalted  therefrom  to  the  complainants. 

The  role  of  evidence  is  well  recognized  and  well  settled  :  that,  where  a  litigant  resorts  to 
the  declarations  of  another,  he  ronst  take  the  whole  or  none.  They  are  a  unit.  He 
cannot  use  the  portions  favorable  and  repudiate  the  rest. 

It  has,  accordingly  been  held  that,  where  snob  party  introduces  in  evidence,  without  qualifi* 
cation,  an  instrument  of  writing,  in  which  the  other  party  has  an  interest,  he  cannot  be 
permitted  to  impeach  or  gainsay  the  verity  of  its  statements. 

APPEAL  from  the  Civil  District  Court,  for  the  Parish  of  Orleans. 
Vaarhies,  J. 

Braughn,  Buck,  IHnkeUplel  dt  Hart,  for  Plaintiff  and  Appellant. 
W,  8.  Farkersoiij  for  Opponent  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Bbrmddez,  C.  J.  The  question  presented  is :  Whether  the  insol- 
vent has  done  any  act  which,  under  the  law,  debars  him  from  the  ben- 
efit accorded  to  honest  debtors  who  become  unable  to  honor  their 
debts  and  obligations. 

On  the  5th  of  December,  1885,  Kallraan  made  a  voluntary  surrender, 
of  his  property  to  his  creditors,  which  was  accepted  by  the  court  for 
their  benefit. 

On  the  19th  following,  Kohlberg  &  Co.,  claiming  to  be  his  creditors, 
opposed  his  application  for  relief,  charging  that  he  had,  within  the 
three  months  next  preceding  said  surrender,  made  a  transfer  of  all  his 
property  to  one  Fitzner,  which  was  fraudulent,  and  for  the  purpose 
and  with  the  intention  of  giving  him  an  unjust  preference,  to  their 
injury. 

Preliminary  defenses  having  been  overruled  and  issue  being  joined, 
the  case  was  tried  before  a  jury,  which  returned  a  verdict  for  plaintiff 
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(oppooeDts),  and  judgment  was  rendered  annulling  tlie  decree  .-iccept- 
ing  the  cession,  and  denying  to  Kallman  the  benefit  of  the  insolvent 
laws.    From  this  judgment  Kallman  appeals. 

The  claim  of  the  opponents  as  creditors  is  ^bown. 

The  partnership  between  Kallman  &  Fitzner,  the  latter  tit  eammen- 
dum,  is  established,  and  the  dissolution  of  that  partnership  is  likewise 
shown. 

The  opponents  introduced  in  evidence  an  act  of  sale  by  Kallman  to 
Fitzner,  on  November  ]],  1885,  of  all  his  property,  consisting  of  a 
cigar  store  and  contents,  his  rights  to  a  lease,  a  phaeton  and  harness 
and  a  horse,  etc.,  for  $3500,  stated  to  have  been  paid  and  received. 
They  have  aho  offered  in  proof  an  act  of  rescision  of  this  sale  and  re- 
trocession of  the  property  on  hand  and  the  proceeds  of  the  sold  por- 
tion.    Kallman  &  Fitzner  were  also  heard  as  witnesses,  etc. 

The  acts  in  question  were  introduced  by  the  opponents  without  auy 
restriction  as  to  the  purpose  for  which  they  were  offered,  i.  e.,  ioithout 
any  qualification  of  object. 

As  found  incorporated  in  section  1802  et  aeq.  of  the  Revised  Statutes, 
the  law  enumerates  the  cases  iu  which  an  insolvent  may  be  charged 
with  fraud  and  accused  of  giving  nn  undue  preference  to  one  or  more 
of  his  creditors,  to  the  injury  of  the  complaining  parties,  and  provides 
that,  when  th«  jury  declare  in  their  verdict,  on  the  accusation,  that  he 
has  been  guilty  of  fraud,  he  shall  forever  be  deprived  of  the  laws 
passed  in  favor  of  insolvent  debtors,  in  this  State,  and  sentenced  to 
imprisonment  for  a  term  not  exceeding  three  years  and,  if  it  shall  ap- 
pear that  the  debtor  has  only  been  guilty  of  conferring  an  unjust  pref- 
erence, or  advantage,  upon  another  bona  fide  creditor,  f^uch  defendant 
may  be  relieved  from  imprisonment  by  paying  the  complaining  credi- 
tor, or  repairing  the  injury  or  fraud  complained  of,  etc. 

The  act  uf  sale  of  Kallman  to  Fitzner,  as  well  as  the  retrocession  by 
the  latter  to  the  former,  were  introduced  in  evidence  by  the  opponents, 
as  said,  mthout  any  quaUficati4m. 

It  is  a  general  principle  of  the  law  of  evidence,  long  recognized  and 
so  firmly  settled,  as  to  be  an  axiom,  that  where  either  party  litigant 
relies  on  the  admissions,  or  declarations  of  his  adversary  to  make  out 
a  case  against  him,  the  whole  of  those  admissions  must  be  taken  to- 
gether as  a  unit,  and  that  such  party  cannot  select  the  favorable  por- 
tions and  repudiate  the  others.  Pratt  vs.  Fowler,  3d  N.  S.  454 ;  9  R, 
145  ;  d  Ann.  163  j  14  Ann.  581. 

In  keeping  with  that  equitable  rule  of  practice,  the  present  court^ 
has  declared  that  a  party  who  introdnoee  in  evidence,  mthnut  qualifica- 
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fion,  an  instrameDt  of  writing,  cannot  be  permitted  to  impeach  or 
gainsay  the  correctness  of  its  recitals.  McCleir  vs.  Insurance  Co.  38 
Ann.  801. 

In  the  present  instance,  the  act  of  retrocession  contains  the  joint 
declarations  of  Kallman  and  Fitzner,  as  to  the  nature,  extent  and  pur- 
port of  the  act  of  sale  already  mentioned. 

It  alludes  specially  to  that  sale,  and  distinctly  declares,  that  the 
contract  was  entered  into  by  them  in  error  of  law  and  fact ;  that  no 
fraud  was  intended  by  either,  and  that  the  pardes  in  interest  can  well 
be  placed  in  the  situation,  to  all  intents  and  purposes,  as  they  would 
have  been  in  had  said  contract  not  taken  place. 

It  contains  the  further  statement  by  Fitzner,  admitted  by  Kallmann 
that  he  has  sold  the  cigar  stock,  the  phaeton  and  the  horse  for  amoi\nt8 
which  are  specified;  that  the  unsold  property  is  in  kind  and  returned, 
the  sums  realized  being  deposited  in  the  hands  of  the  notary  who 
passed  the  act,  for  safe-keeping. 

This  took  place  on  the  24th  of  November,  therefore  anterior  to  the 
voluntary  surrender,  which  was  made  on  the  5th  of  December  follow- 
ing: 

On  the  trial,  Kallman  &  Fitzner  were  heard  as  witnesses  to  prove 
the  sincerity  and  reality  of  the  transaction. 

It  may,  indeed,  well  be  that  Kallman  thought  that  in  his  straight- 
ened circumstances  he  could  legitimately  set  over  all  his  property  to 
his  partner  in  eommendam,  who  had  an  interest  in  a  proper  liquidation 
of  the  concern,  in  trust,  as  is  done  elsewhere  to  an  assignee,  for  the 
common  benefit  of  his  creditors  and  that,  subsequently,  when  informed 
that  such  a  course  was  not  sanctioned  by  the  law  in  this  State,  Fitzner 
consenting,  the  transaction  was  instantly  annulled. 

All  this :  the  sale,  the  retrocession,  the  cancelling  of  the  lease,  the 
sale  of  tobacco,  carriage  and  horse  ;  the  deposit  of  funds  realized  with 
the  notary,  far  from  showing  bad  faith  and  fraudulent  design,  may 
well  establish  precisely  the  reverse ;  particularly,  when  it  is  consid- 
ered that  those  events  transpired  before  the  judicial  voluntary  cession, 
and  that  it  is  not  charged  or  shown  that  any  wrong  was  actually  per- 
petrated. 

It  is  evident  that,  when  the  opposition  was  Hied,  the  transfer  of 
which  complaint  is  made,  had  been  undone,  and  that  matters  had  been 
put  back  in  the  condition  in  which  they  would  have  stood  had  the 
transfer  not  taken  place. 

Practically,  that  which  might,  under  the  law,  have  possibly  been 
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done  afier^  was  accompliabed  before  proaecution,  and  gufficca  to  re- 
lieve the  iDsolvent  from  all  imputation. 

The  opponents  then,  in  point  of  fact,  had  no  standing  in  court  and, 
under  the  circumstances,  they  cannot  be  further  listened  to. 

It  is  unnecessary  to  determine  whether  Fitzner  was  or  not,  at  the 
date  of  the  transfer,  a  creditor  of  ELallman,  as,  in  either  case,  the  trans- 
action assailed  must  be  viewed  as  having  never  existed,  and  as  having 
produced  no  effect  or  injury  whatever. 

The  burden  was  upon  the  opponents  to  have  proved  fraud,  or  undne 
preference.  They  have  failed  to  do  either  and,  on  the  contrary,  have 
established  the  reverse. 

Hence,  it  follows,  that  the  verdict  of  the  jury  and  the  judgment 
upon  it,  are  erroneous. 

It  is,  therefore,  ordered  and  decred,  that  the  iudgment  appealed 
from  be  reversed,  that  the  verdict  of  the  jury  be  annulled  and  set 
aside,  and  that  the  opposition  of  Kohlberg  &  Co.  be  rejected,  with 
judgment  in  favor  of  Alex.  Kallman  with  costs  in  both  courts. 


No.  10,007. 
Succession  op  J.  B.  D.  Dauterive. 

A  will  executed  in  the  ooantry,  and  parporting  to  be  a  uonoapative  teetament,  under  priTata 
signatufA,  in  the  presence  of  thre*  wltneeaee  only,  one  of  whom  did  not  nnderstand  the 
lanj^nage  in  which  the  teetator  ezpresaed  himself  and  the  will  was  drawn  up,  is  inyalid . 

The  circumstaiioe  that,  ^ile  it  was  being  dictated,  what  was  then  said  had  been  translated 
to  that  witness,  docs  not  supply  the  want  of  knowledge  of  the  language  in  the  latter. 

The  law  disqualifies  as  a  witness  to  a  testament  a  person  who  is  deaf.  A  witness  who  does 
not  understand  the  language  in  which  a  will  is  dictated  and  writt>oii  down  is  intellect- 
ually deaf,  and  practically,  is  as  though  he  had  not  attended  at  all. 

A  nunonpative  will,  under  private  signature,  executed  before  two  competent  witnessea  onij 
is  invalid. 

APPEAL  from    the  Twenty-fourth  District  Court,  Parish  of  St. 
Bernard.     lAvaudais,  J. 

Sambola  dt  DucroSy  for  the  Appellant : 

1.  The  iriegular  or  incomplete  fulfillment  of  a  formality  required  by  law  for  the  last  will 
and  testament,  carries  with  it  the  nullity  of  the  will  in  its  entirety.  G.  C.  1581.  1589. 
l.%3,  1595 ;  Doranton,  ^^os.  21  and  71 :  3  Troplong,  Dan..  No.  1741;  5  L.  396 ;  5  Zaohariip. 
^  663;  21  Demolombe.  No.  2:2;  16  Ann.  220;  5  Tonllier,  No.  410,  11  Ann.  679. 

•2.  He  who  u  nderstands  not  the  language  of  the  testatoi  is  not  a  competent  witness  to  bis  nun  • 
ciipative  will.  11  Ann.  679,  8  Herlin.  quest.,  verbo  testament  xvii,  art.  1  and  2,  Mack  - 
eldey,  §  642,  I  Febiero,  Nos.  12  and  16;  14  Ann.  233,  11  L.  365,  4  Marcad«.  p.  42  :  5 
TouUier,  No.  393;  9  Duranton,  No.  79;  4  Saintesped6s-Lescot,  Don.,  p.  97,  No.  1<KW;  2 
Mourlon,  No.  785 ;  21  Demolombe,  Nos.  196,  197,  251  ;  13  Laurent,  No.  268. 
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3.  Clear  proof  that  no  more  than  three  witneeeee  to  a  nancupative  will,  ander  private  Big- 
nature,  coald  be  had,  mast  be  adduced  by  him  who  appliee  for  the  probate  thereof.  6 
N.  S.  88;  3  Ann.  155 ;  1  Febrero,  Ko.  i  :  C.  C.  1583;  7  Ann.  118;  1  R.  361 ;  1  N.  S.  400 : 
18  L.  489:  15  L.  31. 

R.  T.  Beauregard  and  H,  Chiapella,  for  the  Appellees : 

"  A  nnucapativo  teatament  ander  private  signature,  mnst  be  written  by  the  testator  him- 
self or  by  any  other  person  from  his  dictation ;  or  even  by  one  of  the  witnesses  In  pres- 
ence of  flve  witnesses.  *  *  *  Or  it  will  suffice  if,  in  the  presence  of  same  number  of 
witnesses,  the  testator  presents  the  paper  on  which  he  has  written  his  testament,  or 
caused  it  to  be  written  ont  of  their  presence,  declaring  to  them  that  the  paper  contains 
his  will."    R.  C.  C.  1681. 

*'  In  either  case,  the  testament  roust  be  read  by  the  testator  to  the  witnesses,  or  by  one  of 
the  witnesses  to  the  rest,  in  presence  of  the  testator :  it  mast  be  signed  by  the  testator, 
if  be  knows  how  or  is  able  to  sign,  and  by  the  witnesses,  or  at  least  by  two  of  them 
*  *  *  This  testament  is  suljeot  to  no  other  formality  than  those  preecribed  by  this 
and  the  preceding  article."    R.  C.  C.  1582. 

Nuncupative  testaments,  under  private  signatare,  are  valid  with  three  witnesses  in  the 
country,  if  more  cannot  be  had.    R.  C.  C.  IhSS. 

"  We  do  not  perceive  in  what  particular  there  was  a  failure  to  comply  with  the  reqairements 
of  the  Code  for  this  kind  of  testament,  which  are  that  it  will  saffioe  if  in  the  presence  of 
five  witnesses  the  testator  presents  the  paper  on  which  he  has  written  his  testament  or 
caused  it  to  be  written  out  of  their  presence,  deolaring  to  them  that  that  paper  contains 
his  last  will."    Bourke  vs.  Wilson,  38  Ann.  322. 

*'  To  constitote  a  presentation  of  the  will  in  the  sense  ot  the  Code  it  is  not  necessary  that  it 
shall  be  delivered  to  the  witnesses  by  the  testator  with  his  own  hand,  and  no  particular 
words  or  set  form  of  speech  Is  necessary  to  constitute  a  declaration  tha  the  instrument 
is  the  testator's  will.'*    Bonrke  vs.  Wlison.  :)8  Ann.  32S. 

*'  The  vfflrmative  answer  of  a  testator  to  a  question  whether  the  paper  contains  his  last  will 
amounts  to  the  presentation  prescribed  by  law.  The  presentation  need  not  be  mannal 
or  more  formally  made."    Pfarr  vs.  Belmont,  39  Ann.  594. 

For  qualifications  of  witnesses  to  wills  see  R.  C.  C.  1591. 

The  nuncupative  testament,  under  private  act,  is  unknown  in  France.  See  C.  N.  967.  et 
seq.  975,  980. 

The  qnaliflc:)tions  of  witnesses  to  testaments  are  more  numerous  and  strict  than  at  Rome 
formerly,  or  in  Louisiana.  C.  N.  975,  980 ;  Rogron,  Code  Civil  Bxpliqa6,  Art.  960, 
Note  4. 

Paillet  (droit  civil,  pp.  358,  359,  note  11),  commenting  on  Art.  980  C.  N.,  says:  "  Le  t^rooin 
doit-il  entendre  la  Langue  du  testateur  ?  La  loi  romaine  decide  que  oela*n'est  pas  n6ces- 
AHire,  si  d'ailleurs  il  comprend  de  toute  autre  manidre  pour  quel  aote  11  a  6t6  appel6."  L. 
SO,  SO,  fr.  qui  testam. 

"Testamentary  freedom  is  too  valnable  and  important  in  every  respect  to  be  restricted 
withoot  the  most  stringent  reasons."    Godden  vs.  Burke,  35  Ann.  183. 


Tlie  opinion  of  the  Court  waB  delivered  by 

Brrmudez,  C.  J.  This  is  an  appeal  from  a  decree  orderiag  the  ex- 
ecution of  the  will  of  the  deceased  as  being  in  the  nuncnpative  form, 
nnder  private  signature. 

The  objections  urged  against  its  validity  are :  That  it  was  executed 
in  presence  of  three  witnesses  in  the  country,  where  more  could  have 
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been  obtained,  and  that  one  of  those  witnesses  neither  understood  nor 
spoke  the  French  language,  in  which  the  will  was  framed. 

It  is  unnecessary  to  pass  upon  the  first  objection. 

As  to  the  second,  it  is  fatal  to  the  validity  of  tiie  will. 

The  evidence  conclusively  shows,  that  the  witness  Main  did  not 
understand  or  speak  the  French  language. 

It  is,  however,  contended  that,  as  the  will  was  translated  to  him  in 
English,  by  another  witness,  while  the  testator  was  uttering  his  inten- 
tions— this  ceremony  supplies  the  absence  of  knowledge  of  the  lan- 
guage. 

There  might  be  some  plausibility  in  the  retort  had  the  will  been 
translated,  not  only  at  the  time  that  it  was  being  taken  down,  but  also 
when  it  was  read  to  the  testator,  if  he  understood  the  English  lan- 
guage ;  but  it  does  not  appear  that  this  was  done. 

The  law  is  emphatic.  It  disqualifies  a  person  who  is  deaf^  as  a  wit- 
ness to  testaments,  and  it  exacts  that  its  requirements  touching  the 
formalities  to  which  wills  are  subjected,  be  strictly  observed,  under 
pain  of  nullity.    R.  C.  C.  1591,  1595. 

Under  the  Roman,  the  French  and  the  Spanish  law,  knowledge  of 
the  language  in  which  the  will  is  dictated  and  written  down,  is  deemed 
indispensable  for  the  validity  of  the  will,  when,  to  be  valid,  it  must 
have  been  executed  in  the  presence  of  witnesses.  Mackeldey,  i  642; 
1  Febiero,  No.  12  and  16;  4  Marcade,  p.  42;  5  Toullier,  No.  393;  9 
Duranlon,  p.  113,  No.  79;  Saintespes  Lescot  Donat,  p.  97,  No.  1038;  2 
Mourlon,  No.  785  ;  21  Demolombe,  No.  196-7,  251 ;  13  Laurent,  No. 
268  ;  Merlin,  vo.  Test.  (Quest  de  Droit)  xvii,  art.  2. 

In  Hebert  vs.  Hebert,  11  L.  364,  and  Breaux  vs.  Grail usseaux,  14 
Ann.  233,  in  this  State,  it  has  been  held  that  a  witness  who  does  not  un- 
derstand the  language  in  which  the  will  is  couched^is  incompetent, 
and  the  testament  is  a  nullity. 

Had  the  witness  Main,  in  the  instant  case,  when  interrogated,  been 
asked  to  state  his  knowledge  of  the  contents  of  the  will,  as  acquired 
from  the  reading  anly,  and  not  from  the  translation,  whatever  it  be, 
previously  made  to  him,  assuredly  he  would  have  remained  perfectly 
dumb.  From  a  legal  standpoint,  he  was  intellectually  deaf,  and  dis- 
qualified from  service. 

It  is  apparent  that  it  was  impossible  for  him  to  have  compared  the 
translation  in  English  with  what  was  read  in  French,  and  that  as  to 
him,  the  will  was  no  more  read  than  if  be  had  not  been  at  all  in  at- 
tendance. 

It  does  not  appear  that  the  testator  understood  the  English  language, 


NEW  ORLEANS,  DECEMBER,  1887. 


10J>5 


staters.  Pete. 


and  that  he  was  od  that  account  able  to  ascertain  whether  the  trans- 
hition  was  or  not  faitlifni. 

While  fully  appreciating  the  utterance  of  our  immediate  predeces- 
sors touching  the  sacredness  of  the  will  of  the  departed  ones,  which 
should  be  respected  as  their  graves,  (30  Ann.  217),  we  cannot  say  that 
the  ceremonies  observed  at  the  making  of  what  is  terme<l  the  will  of 
the  deceased  have  impressed  upon  it  a  sanctity  which  shields  it  from 
the  aosauit  now  made,  and  we  are  driven  to  the  necessity  of  declaring 
that  one  of  the  three  subscribing  witnesses  being  incompetent,  the 
ceremony  has  taken  place  before  Uoo  witnesses  only,  while  the  law  im- 
periously requires  that  three  at  least. should  attest  its  execution. 

The  pretended  will  must,  therefore,  be  considered  as  having  never 
been  made,  and  having  no  legal  existence. 

It  is,  therefore,  ordered  and  d'ecreed,  that  the  judgment  appealed 
from  be  reversed,  and  that  the  application  for  the  probate  and  execu- 
cution  of  the  will  be  rejected,  with  costs  in  both  courts. 


No,  10,082. 
The  State  of  Louisiana  vs.  Charles  Petk. 

The  rc'fasal  of  a  new  trial  in  a  oriminal  oaae  cannot  be  reviewed  on  appeal  if  no  bill  of  ex- 
ception was  refterved  from  the  mlinK  of  the  diBtriot  Judge  on  the  motion  for  a  new  trial. 
Numerons  previoas  decieions  reaffirmed. 

A  complaint  involving  a  matter  of  fact  not  patent  on  the  face  of  the  record  cannot  be  pi-e- 
liented  in  a  motion  in  arrest  of  Judgment. 

APPEAL  from  the  Twenty-first  District  Court,  Parish  of  Iberia. 
Mouton,  J. 

M.  J,  Gunningham,  Attorney  General,  for  the  State,  Appellee. 
A.  &^C.  Fontelieu,  for  Defendant  and  Appellant. 


30  1095 
_48  67fl 

aui(»5,' 
104  445 
)04  446 

39  10951 
109  «04| 

39  1095 
112  340 

,30  1005 
119  560 


The  opinion  of  the  Court  was  delivered  by 

PocHii,  J.  The  complaints  of  the  accused  who  appeals  from  a  con- 
viction of  feloniously  shooting  at  another,  and  a  sentence  to  hard 
labor  for  one  year,  are  presented  in  a  motion  for  a  new  trial,  and  in  a 
motion  in  arrest  of  judgment. 

1.  His  motion  for  a  new  trial  rested  on  newly-discovered  eyidence, 
and  is  supported  by  his  own  affidavit  and  by  that  of  the  person  whose 
testimony  would  constitute  the  newly -discovered  evidence. 

But  no  bill  of  exception  was  received  from  the  ruling  of  the  trial 
judge  on  the  motion,  and  hence  the  question  cannot  be  reviewed  on 
appeal. 
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We  note  the  statement  in  the  brief  of  his  counsel  that  a  bill  of  ex- 
ception had  been  reserved  from  the  raling  of  the  judge,  but  after  the 
most  diligent  search  of  the  record,  wo  have  failed  to  find  as  much  as  a 
mention  of  any  bill  of  exception  reserved  throughout  the  trial. 

No  rule  of  criminal  jurisprudence  is  more  firmly  settled  and  more 
unifoi-mly  enforced  than  that  which  requires  a  bill  of  exception  as  an 
indispensable  condition  to  entitle  any  matter  connected  with  a  motion 
for  new  trial  to  the  attention  of  this  court  in  a  criminal  case. 

With  the  hope  that  the  profession  may  be  fully  informed  on  the  sub- 
ject we  have  taken  the  pains  of  collating  the  following  recent  cases  in 
which  the  principle  has  been  recognized  : 

State  vs.  Williams,  30  Ann.  1029^  State  vs.  Given,  782  j  State  vs. 
Nelson,  32  Ann.  842 ;  State  vs.  Ross,  32  Ann.  854 ;  State  vs.  Hudson, 
32  Ann.  1052 ;  State  vs.  Chatman,  34  Ann.  881 ;  State  vs.  Williams,  'S5 
Ann.  742;  State  vs.  Jackson,  35  Ann.  769;  State  vs.  Beideii,  35  Ann. 
824  ;  State  vs.  Miller,  36  Ann.  158 ;  State  vs.  Comstock,  36  Ann.  310 ; 
State  vs.  W'alker.  37  Ann.  560 :  State  vs.  Redwiue,  37  Ann.  780 ;  State 
vs.  Deas,  38  Ann.  581 ;  State  vs.  Wier,  38  Ann.  684;  State  vs.  Boyce, 
39  Ann.  229;  State  vs.  Darrow,  39  Ann.  677  ;  State  vs.  Waggoner,  not 
yet  reported. 

2.  In  his  motion  in  arrest  the  defendant  charges  that  the  minutes  of 
the  court  do  not  show  that  the  indictment  was  presented  by  the  grand 
jury  in  open  court. 

It  appears  from  the  record  that,  while  the  court  was  in  session,  the 
grand  jury  entered  the  court-room  and  presented  their  report,  which 
included  the  indictment  in  this  case. 

Under  this  showing,  the  argument  that  the  indictment  was  not  pre- 
sented in  open  court  is  untenable.  The  awkwardness  of  the  clerk's 
composition  does  not  destroy  the  fact  which  is  shown  by  the  entry. 

He  next  contends  that  the  indictment  was  not  indorsed  by  the  fore- 
man of  the  grand  jui-y,  but  by  the  district  attoi-ney.  The  record 
shows  the  very  reverse,  and  discloses  no  irregularity  on  that  score. 

His  last  complaint  is  that  the  grand  jury  was  defunct  when  the  in- 
dictment was  found,  because  the  jury  had  adjourned  for  more  than 
three  days  without  leave  of  the  court. 

That  point  involves  the  discussion  of  a  question  of  fact  which  can- 
not be  presented  in  a  motion  in  arrest  of  judgment.  The  alleged  error 
is  not  patent  on  the  face  of  the  record.    State  vs.  Miller,  36  Ann.  158. 

We  find  no  error  to  the  prejudice  of  the  accused. 

Judgment  affirmed. 

Todd,  J.  absent. 
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No.  9949.  l^jS^ 


John  Pasley  vs.  Ann  McConnkll. 

AND 

Ann  McConnell  vs.  John  Pasley. 
(Consolidated.) 

Motions  to  cUsmias  appeals  should  be  based  on  alleged  irr^^larities  in  tbe  lower  court  or  in 
the  appellate  conrt  in  the  proceedings  relating  to  the  nppeal,  or  want  of  jarisdiotion  in 
one  or  both  courts,  and  shonld  contain  nothing  relating  to  the  merits  of  the  controTersy 
except  for  the  purpose  of  illustration. 

One  is  not  disqualified  from  being  a  secnrily  on  an  appeai-ance  bond  because  he  is  security 
for  costs  or  on  the  injunction  bond  in  the  court  below. 

Where  a  rule  was  taken  to  compel  a  compliance  with  an  adjudication,  and  the  property  wan 
adjudicated  for  a  sum  exceeding  #2000,  this  court  has  Jurisdiction. 

The  plaintiff  in  execution  of  a  money  judgment,  becoming  the  adjudioatee  of  real  property 
at  execution  sale,  dnriog  the  pendency  of  a  devolutive  appeal  therefrom,  and  put  in  pos- 
session thereunder  by  the  sheriff  executing  the  writ,  cannot  be  treated  as  being  illegally 
in  possession  because  the  only  evidence  of  her  title  is  the  sheriff's procec  verbal  of  abju- 
dication. 

Notwithstanding  the  amount  of  such  plaintiff's  Judgment  may  be  subsequently  reduced  by 
the  appellate  court  to  a  sum  less  than  the  price  of  abjudication,  and  the  sheriff's  proees 
verbal  does  not  recite  the  payment  thei-eof  by  the  purchaser,  she  cannot  be  treated  as  in 
contempt  of  an  injunction  obtained  by  the  judgment  debtor,  restraining  hei'  from  mak- 
ing tale  of  the  property  pendents  lite,  on  account  of  her  attempt  to  procure  a  deed  of 
sale  from  the  sheriff,  by  rule,  in  the  meanwhile. 

APPEAL  from  the  Civil  District  Court,  for  tbe  Parish  of  Orleans. 
Houston,  J. 

W.  S.  Benedict,  for  John  Pasley,  Appellant. 
J.  Magioni  and  J,  Timony,  contra. 


On  Motion  to  Dismiss. 

The  opinion  of  the  Conrt  was  delivered  by 

Todd,  J.  This  is  an  appeal  taken  from  a  judgment  discharging  two 
rules,  taken  out  by  John  Pasley  against  Mrs.  Ann  McConnell. 

One  rule  was  for  the  purpose  of  setting  aside  an  order  of  court  re- 
quiring  the  sheriff  to  make  a  deed  to  Mrs,  McConnell  to  certain  prop- 
erty previously  adjudicated  to  her. 

The  other  rule  charged  that  Mrs.  McConnell  had  disobeyed  an  in- 
junction issued  for  the  purpose  of  preventing  her  taking  possession  of 
the  property  a4jndicated  to  her,  as  stated.  It  being  a  rule  for  con- 
tempt. 

An  appeal  can  only  be  dismissed  on  account  of  some  irregularity  in 
the  proceedings  in  the  lower  court  or  in  this  court  relating  to  the  ap- 
peal, or  for  the  want  of  jurisdiction. 
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There  are  nnnierous  grounds  for  the  dismissa]  of  this  appeal  con- 
tained in  the  motion,  only  two  of  which  relate  to  irregularities  in  the 
proceedings  on  the  question  of  jurisdiction. 

As  to  the  alleged  irregularities,  they  are,  in  substance: 

1.  That  the  appeal  bond  is  not  identified  with  the  case  in  which  the 
judgment  was  rendered. 

2.  That  the  security  on  the  bond  of  appeal  is  disqualified  by  reason 
of  being  a  security  for  costs  and  also  security  on  an  injunction  in  a 
proceeding  relating  to  or  connected  with  this  caae. 

3.  That  an  order  was  made  in  the  court  below,  requiring  security 
for  costs  to  be  furnished  within  a  certain  delay.  That  such  security 
was  not  furnished  within  the  delay  stipulated,  and  by  the  effect  of  such 
default  the  proceedings  or  rules  abated,  and  there  existed,  therefore 
nothing  that  could  form  the  subject  of  an  appeal. 

We  have  examined  the  record  carefully  with  respect  to  these  con- 
tentions, and  find  that  they  are  without  force  or  merit,  either  in  fact 
or  law. 

It  is  also  charged  by  implication  that  this  court  is  without  jurisdic- 
tion rathne  maierm. 

It  is  true  that  we  are  without  jurisdiction  touching  the  matter  of  the 
rule  for  contempt  mentioned,  but  the  other  rule  has  for  its  object,  sis 
stated,  to  prevent  the  sheriff  making  a  deed  to  certain  property  adju- 
dicated at  sherifiTs  sale.    This  property  was  adjudicated  for  $9500. 

Besides,  in  the  motion  for  the  appeal  we  find  an  averment  by  the 
appellant  that  he  will  be  damaged  exceeding  $2000,  if  the  sherifTs 
deed  sought  to  be  prevented  is  executed  to  the  appellee,  Mrs.  McCon- 
nell ;  and  the  same  averment  is  made  and  supported  by  oath  in  the 
injunction  proceeding  found  in  the  record. 

We  conclude,  therefore,  that  we  have  jurisdiction. 
The  motion  to  dismiss  is,  for  these  reasons,  refused. 


On  the  Merits. 

Watkins,  J.  A  brief  and  additional  resume  of  the  salient  historical 
facts  connected  with  this  litigation  is  necessary  to  a  correct  under- 
standing of  the  questions  that  are  presented  by  this  appeal. 

In  May,  1882,  Mrs.  McConnell  recovered  a  judgment  against  John 
Pasley  for  $14,660  59,  from  which  a  devolutive  appeal  was  taken,  and 
in  this  court  same  was  reduced  to  $2980.  36  Ann.  998,  McConnell  vs. 
Pasley. 

During  the  pendency  of  this  appeal,^,  /a.  was  issued  under  the 
judgment  of  the  district  court,  and  real  property  of  Pasley  seized  and 
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advertiBed  for  sale  by  tlie  Civil  Sheriff.  It  was  appraised  at  $13,900, 
and  adjudicated  to  the  plaintiff  in  execution  at  the  stated  price  of 
$9500  cash,  and  i^ie  sheriff  executed  a  proces  verbal  of  sale  accordingly, 
and  same  was  duly  recorded  in  the  convenance  records,  in  January, 
1883. 

After  said  cause  was  decided  on  appeal,  Pasley  instituted  suit 
against  Mrs.  McConnell,  and  therein  sought  to  obtain  pendente  Ute  the 
judicial  sequestration  of  the  property  which  had  been  adjudicated  to 
her.  The  plaintiff  appealed  from  an  adverse  decree  of  the  district 
court,  and  we  therein  expressed  the  opinion  that  Mrs.  McConnell  was 
'^  in  possession  of  the  property  in  dispute,  and  had  been  for  more  than 
eighteen  months  priar  to  the  institution  of  the  suit,  under  a  sheriff^s 
sale,''  and  affirmed  the  judgment  appealed  from.    36  Ann.  703. 

Another  phase  of  same  contioversy  was  parsed  upon  in  37  Ann.  553. 

Finally,  the  merits  of  the  suit  were  tried,  and  decided,  and  another 
appeal  resulted,  in  which  we  announced  the  following  conclusions,  viz: 

1st.  It  recited  the  facts  outlined  above,  relative  to  the  judgment 
and  adjudication  to  Mrs.  McConnell,  and  the  reduction  of  her  judg- 
ment on  appeal. 

2d.  That  'Mt  is  shown  that  the  price  has  never  been  paid  in  money, 
and  it  does  not  appear  that  it  was  imputed  •  *  •  but  that  the  pur- 
chaser received  delivery  of  the  property  in  June,  1883." 

3d.  "  That  on  the  28th  of  January,  1884,  Pauley  brought  the  suit"— 
the  one  under  consideration — '^  against  Mrs.  McConnell  and  her  trans- 
ferrees,  in  which  he  alleges  the  nullity  of  her  title  and  that  of  her 
transferres  on  various  grouuds,  and  prays  te  be  decreed  the  owner  of 
the  property,  and  in  the  possession  thereof,  and  an  accounting  of  the 
revenues. 

4th.  Upon  the  issues  thus  joined  we  then  decided  '*  that  the  reduc- 
tion of  the  judgment  of  Mrs.  McConnell  by  this  court  (36  Ann.  986), 
has  no  effect  upon  her  title  as  purchaser  at  the  judicial  sale  pending 
the  devolutive  appeal." 

5th.  That  **  the  lack  of  a  sheriff's  deed  has  no  significance  what- 
ever," and  the  non-payment  of  taxes  did  not  affect  its  validity. 

6th.  That  in  *^  so  far  as  the  non-payment  of  the  price  is  concerned, 
under  the  condition  of  affairs  existing  at  the  date  of  abjudication, 
there  was  no  payment  to  be  made,  *  *  Mrs.  McConnell  *is  bound  to 
pay  the  price  of  adjudication  to  whomsoever  is  entitled  to  it.  Upon 
removing  the  apparent  anterior  incumbrancer,  plaintiff  wiU  be  entitled 
to  recover  the  excess  of  the  price  over  the  amount  of  her  final  judgment. ^^ 

7th.    We  finally  concluded  that  said  suit  possessed  no  such  feature, 
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and  could  DOt  be  uiaiDtained.  There  was  no  reservation  to  the  plain- 
tiff of  the  right  to  sae  for  the  rescission  of  the  sale  for  non-payment  of 
the  price  of  adjudication  and  the  restitution  of  the  property^  or  for  the 
surplus  of  the  proceeds  of  sale — but  there  is,  in  our  opinion,  a  clear  in- 
timation to  the  effect  that  suit  of  either  character  might  be  brought. 

It  appears,  from  the  record,  that  on  the  8th  day  of  February,  1883,  a 
few  months  subsequent  to  the  adjudication  to  Mrs.  McConnell,  and 
several  months  anterior  to  the  institution  of  the  suit  last  referred  to, 
she  applied  for,  and  obtained,  a  rule  on  the  Civil  Sheriff  to  show  cause 
why  he  should  not  execute  and  deliver  to  her  a  deed  of  sale,  in  pursu- 
ance of  the  adjudication  ;  but  for  some  cause,  unexplained  by  the  rec- 
ord, the  same  was  not  made  absolute,  and  no  judgment  to  that  effect 
was  signed  until  the  2d  day  of  December,  1886,  long  since  judgment 
was  rendeied  in  this  court  in  the  suit  above  referred  to.  Since  the 
final  decision  of  that  suit,  Pasley,  on  the  2dth  of  May,  1886,  brought  a 
new  suit,  in  which  he  makes  the  following  averments  and  demands, 
viz : 

1st.  That  Mrs.  McConuell,  as  adjudicatee  of  the  property  iu  contro- 
versy, has  paid  no  part  of  the  price  of  adjudication. 

2d.  That  the  judgment  under  w^hich  the  sale  was  made  was  subse- 
quently reversed,  and  a  new  one  rendered;  and  that  same  has  long 
since  been  paid,  leaving  no  part  thereof  remaining. 

3d.  That  Mrs.  McConnell  made  a  simulated  and  fraudulent  transfer 
thereof  to  her  children,  the  Ermans. 

4th.  That  the  sale  and  adjudication  to  her  are  null  and  void  on  ac- 
count of  the  non-payment  of  the  price  thereof,  and  should  be  dissolved 
and  the  property  restored  to  him  in  the  condition  it  was  at  the  date  of 
the  adjudication. 

5th.  That  he  pleads  compensation  and  extinguishment  of  the  judg- 
ment in  her  favor,  and  avers  that  the  sheriff  has  executed  to  her  no 
deed  of  sale  to  the  property. 

6th.  That  he  is  the  owner  of  the  property  in  dispute,  and  he  fears 
that  the  defendant  claiming  possession  thereof  may  take  advantage  of 
lier  alleged  possession  to  dispose  of  same  pending  suit;  and  that  it  is 
necessary,  in  order  to  preserve  the  same,  that  an  injunction  issue. 

Objection  was  made  by  Mrs.  McConnell  to  the  institution  and  filing 
of  this  suit  in  Division  B  of  the  Civil  District  Court,  and  an  exception 
to  that  effect  was  sustained,  and  the  suit  was  transferred  to  DivisioD 
C  of  said  court. 

In  this  situation  of  affairs,  counsel  for  Pasley  filed,  on  the  23d  o^ 
December,  1886,  one  of  the  lules  on  Mrs.  McConnell,  now  under  con- 
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gideratioDy  it  having  for  its  object  to  compel  lier  to  show  cause  why  the 
judgment  making  her  rule  on  the  sheriff — the  one  above  referred  to  as 
having  been  signed  on  the  22d  of  December^  1886 — absolute,  should 
not  be  set  aside,  and  his  injunction  obeyed. 

On  the  same  date  plaintiff  Pasley  obtained  an  order  for  an  an  addi- 
tional lule  on  Mrs.  McConhell  to  show  cause  why  the  proceedings  taken 
by  her  against  the  Civil  Sheriff  to  coerce  the  escefention  and  delivery  of 
a  deed  of  sale  should  not  be  set  aside,  and  she  be  punished  for  con- 
tempt therefor,  on  the  ground,  and  for  the  reason  that  by  said  injunc- 
tion she  nnd  the  Ermans  had  been  inhibited  and  restrained  from  inter- 
fering with  said  property,  or  taking  possession  thereof. 

To  these  rules  a  variety  of  exceptions  were  taken  by  the  counsel  of 
Mrs.  McConnell  to  the  effect,  viz : 

1st.  That  the  court  was  without  jurisdiction  because  the  final  judg- 
ment against  Pasley  had  been  executed  and  consumed  by  the  sheriff 
placing  her  in  full  and  complete  possession  of  the  property  more  than 
three  years  before. 

2d.  That  her  rule  on  the  Civil  Sheriff  was  a  proper  and  legal  onet 
at  tlie  time  it  was  taken,  as  he  had  possession  under  the  writ  of  fi,fa, 

3d.  That  since  the  sheriff^s  adjudication  and  delivery  of  possession 
to  her  she  had  conveyed  the  property  to  her  children  by  recorded  title 
translative  of  property. 

4th.  That  Pasley  cannot  by  summary  proceedings  by  rule  review 
proceedings  that  have  been  disposed  of  by  a  judgment  of  the  Supreme 
Court. 

These  two  rules  seem  to  have  been  considered  and  treated  by  the 
parties,  as  well  as  by  the  court  below,  as  parts  and  parcels  of  same 
proceeding,  and  as  having  for  their  object  the  same  relief— to  test,  in 
this  ancilary  way,  the  bona  fides  of  Mrs.  McConnelPs  possession— and 
they  may  be  considered  as  cumulated  into  one  proceeding. 

On  the  trial  of  the  rules  it  was  admitted  by  Pasley,  that  Mrs.  Mc- 
Connell was  put  in  possession  under  her  judgment  and  adjudication 
thereunder,  and  that  she  is  now  in  possession,  and  was  in  possession 
long  prior  to  the  signing  of  the  judgment  making  absolute  the  rule 
herein  complained  of.  It  further  appears,  from  the  evidence  adduced 
on  the  trial  of  the  rule,  that  the  sheriff  had  executed  &proce4t  verbal  of 
sale  to  Mrs.  McConnell,  but  no  deed  of  sale  to  the  property. 

From  a  judgment  discharging  plaintiff's  rule  he  has  appealed  ;  and, 
considering  the  indubitable  evidence  furnished  by  the  various  records 
and  proceedings  herein  detailed,  we  cannot  conceive  upon  what  he  can 
entertain  a  hope  of  reversing  that  decree.     We  do  not  regard  the 
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judgment  complained  of  as  having  any  material  bearing  on  the  ques- 
tions involved  in  the  pending  injunction  suit.  We  have  already  de- 
cided that  the  naii  execution  of  a  sheriflTs  deed  was  of  no  consequence. 
PlaintiflTs  injunction  suit  judicially  admits  Mrs.  MeConnell's  possesaion 
of  the  property.  Tlie  ground  assigned  as  evidencing  her  contempt  of 
the  injunction  is,  in  point  of  fact,  altogether  incorrect.  Api>ellant  mugt 
rely  on  his  injunction  suit/ and  await  its  trial  on  the  merits  foi  lelief. 

Judgment  affirmed. 

Mr.  Ju6tice  Todd  absent. 


No.  9743. 
Marx  Wkill  vs.   Bakkr,    Sloo    &    Co.— Georgk    Hokter,  War- 
rantor. 

There  is  no  dirlsioii  of  owDorship  of  a  wall  in  oommon  ;  the  whole  belones  Joiotly  and  in 
IndiTiaion  to  the  nein^hboring  proprietors  wiihoat  reference  to  the  diridlng  lino  between 
the  lots. 

In  absence  of  evidence  to  the  oontrarj',  the  whole  wall,  with  its  fines  and  appurtenances,  as 
originally  oonstnicted,  is  presumed  to  have  been  so  constrncted  by  common  consent,  at 
the  common  expense  and  for  the  common  benefit  of  both  proprietors. 

The  circumstance  of  a  fine  being  constructed  in  the  lower  stories  of  the  wall  in  that  half  of 
it  which  is  on  the  side  of  one  property,  does  not  establish  exolnsive  ownership  in  the  ' 
flues,  or  destroy  the  presumption  that  it  was  intended  for  the  common  use  and  benefit  of 
both,  particularly  when  the  extension  of  the  flues  in  the  upper  story,  without  which  it 
would  be  useless,  lies  in  the  centre  of  the  wall 

Nothing  in  the  facts  and  conditions  established  by  plaintiffs  in  this  case  suflloes  to  destroy 
the  legal  presumption  of  the  common  right  of  his  oo-proprletor  to  use  the  flue  In  qnM- 
tion,  especially  when  reinforced  by  the  fact  that  the  latter  has  actually  used  it  from  a 
period  whereof  the  memory  of  no  witness  in  the  case  runneth  to  the  contrary. 

APPEAL  from  the  Civil  District  Court,  for  the  Parish  Orleans. 
RightoTy  J. 


Singleton,  Browne  <&  Ghoate,  for  Plaintiif  and  Appellant. 
White  &  Saunders  T.  Qilmore  <&  SonSy  for  Defendant  and  Warrantor, 
Appellees. 

The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  Plaintiff  and  warrantor  are  owners  of  adjoining  prop- 
erties, (two  brick  stores),  Nos.  6  and  8  Magazine  street. 

The  two  buildings  were  constructed  in  1840.  They  are  separated  by 
a  wall  in  common,  in  which  exists  a  flue  to  conduct  the  smoke  from 
store  or  fire-places  connected  with  the  wall. 

This  fine,  beginning  at  the  basement,  is  in  the  half  of  the  wall  on 


NEW  ORLEANS,  DECEMBER,  1887.  IIOS 


Weill  TB.  Baker,  Sloo  Sc  Co. 


the  side  of  No.  8,  throngb  the  first  and  second  floors,  where  the  wall 
is  eighteen  inches  thick. 

Above  the  second  floor  the  wall  is  only  thirteen  inches,  but  in  the 
third  floor,  where  the  floe  is  located,  a  brick  projection  of  about  three 
inches  is  added  on  the  side  of  No.  8,  and  the  flue  is  thus  continued 
mainly,  but  not  wholly,  in  the  half  of  the  wall  on  that  side.  In  the 
fourth  floor,  the  flue  is  in  the  centre  of  the  wall,  and  finds  exit  through 
a  chimney  which  is  built  directly  over  its  centre. 

There  is  a  fire-place  on  the  side^of  No.  8,  without  a  grate^  and  also 
a  hole  for  a  stove-pipe  cut  into  the  flue,  which  was  covered  with  tin. 

There  is  no  clear  evidence  that  either  was  ever  used,  and  it  is  con- 
clusively shown  that  they  had  never  been  used  since  1847. 

On  the  side  of  No.  6  there  is  no  fire-place,  but  there  does  exist  a  hole 
for  a  stove-pipe  cut  into  the  flue,  and  actually  occupied  and  used  for 
the  purposes  of  a  stove.  With  regard  to  the  length  of  this  use,  no 
witness  testified  whose  personal  knowledge  reaches  farther  b||Dk  than 
1852;  but  at  that  time  he  found  the  use  existing,  and  there  is  nothing 
to  prove,  or  even  to  raise  a  presumption,  that  the  aperture  for  the 
pipe  had  not  been  made  when  the  wall  was  built,  and  thsit  the  flue  had 
not  been  used  for  a  stove  in  No.  6  from  the  time  of  it«  first  occupancy. 

Such  were  the  conditions  existing  when,  in  1885,  the  plaintiff,  Marx 
Weill,  purchased  and  occupied  No.  8. 

Discovering  the  aperture  in  his  side  of  the  wall  for  a  stove-pipe,  he 
put  up  a  stove,  and  conducted  his  pipe  through  the  hole  into  the  flue. 
He  found  that  his  stove  obtained  a  draught  insufficient  to  induce  the 
free  consumption  of  fuel  and  also  smoked. 

He  brings  the  present  action,  based  on  the  substantial  avertuents: 
that  the  flue  in  question  was  built  and  intended  for  the  exclusive  use 
of  his  property ;  that  the  use  thereof  by  the  occupant  of  No.  6  was 
illegal  and  without  right;  that  such  use  destroyed  the  draught  in  said 
flue  so  as  to  prevent  the  use  thereof  by  plaintiff,  occasioning  hiiu  great 
damage  and  inconvenience;  and  he  asks  for  a  judgment  enjoining  the 
continuance  of  such  use  by  defendants  and  for  $2500  damages. 

The  antiquity  of  the  construction  deprives  us  of  the  benefit  ot  evi- 
dence as  to  the  purposes  or  intentions  of  those  who  built  the  wall. 

In  absence  of  evidence  to  the  contrary,  the  whole  wall,  as  it  stands, 
including  the  projection  above -referred  to  on  the  third  floor,  is  pre- 
sumed to  be  a  wall  in  common.    C.  C.  677. 

There  is  no  division  of  ownership  of  a  wall  in  common.  The  whole 
belongs  jointly  and  in  indivision  to  the  neighboring  proprietors,  and 
is  intended  to  serve  their  common  purposes  without  reference  to  the 
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dividing  line  between  the  lots.  Thus,  one  co-proprietor  may  ''caase 
beams  or  joists  to  be  placed  within  two  inches  of  the  whole  thickness 
of  the  wall,''  and  his  neighbor  would  have  no  right  to  complain  unless 
lie  had  need  of  the  same  space  for  his  own  construction.    C.  C.  680. 

It  follows  that  the  circumstance  of  the  flue  being  built,  on  the  first 
and  second  floors,  in  the  half  of  the  wall  on  the  side  of  No.  8,  does 
not  establish  exclusive  ownership  thereof  in  the  proprietor  of  that 
property,  nor  does  it  destroy  tlie  presumption  of  community  which  at- 
taches to  the  flue  as  to  every  other  {)art  of  tlie  wall.  Particularly  is 
this  the  case  when  the  extension  of  the  flue  in  the  fourth  story,  with- 
out which  it  would  be  useless,  lies  in  the  centre  of  the  common  wall. 

The  evidence,  moreover,  establishes  that  in  eighteen  inch  or  four- 
brick  walls,  this  method  of  establishing  flues  on  one  side  is  convenient, 
economical  and  not  infrequent,  because  accomplished  by  the  simple 
omission  of  one  brick,  whereas,  if  put  in  the  centre,  it  would  necessi- 
tate the  cutting  of  the  bricks  on  either  i>ide  of  the  centre. 

The  existence  of  the  fire-place  and  of  the  stove-pipe  aperture  on  the 
side  of  No.  8,  furnishes  very  good  evidence  that  the  flue  was  intended 
for  the  use  of  that  property,  but  none  that  it  was  not  intended  for  the 
use  of  No.  6.  The  absence  of  any  fire-place  on  the  latter's  side  only 
proves  that  it8  proprietor  did  not  intend  to  use  the  flue  in  that  at  the 
time  of  building,  but  otherwise  amounts  to  nothing  in  view  of  the 
proot  that,  as  far  back  as  the  memory  of  any  witness  runs,  he  had  an 
aperture  into  the  flue,  and  had  actually  used  it  for  the  purposes  of  his 
stoye. 

The  projection  on  the  side  of  No.  8  in  the  third  floor  was  part  of  the 
common  wall  as  originally  constructed  and  presumably  built  at  the 
common  expense.  The  proprietor  of  No.  6  is  not  called  on  to  explain, 
after  this  lapse  of  time,  why  the  wall  was  thus  constructed. 

The  presumption  is  that  it  was  done  b}^  common  consent,  and  at  the- 
common  expense,  and  hence  for  the  common  benefit  of  the  proprietors. 

The  insufficiency  of  the  flue  for  the  full  needs  of  both  proprietors 
may  be  evidence  of  lack  of  skill  in  the  builder,  rather  than  of  inten- 
tion to  confine  the  use  of  the  flue  to  one  property  only. 

It  is  certfiinly  much  more  difficult  to  believe  that  the  proprietor  of 
No.  6  should  have  built  a  wall  without  providing  any  flue  for  the  heat- 
in  of  his  stove,  than  that  the  builder  should  have  constructed  an  in- 
sufficient flue. 

The  evidence  does  not  satisfy  us  that  by  reducing  the  size  of  the 
stoves  on  either  side  and  by  adopting  proper  fuel,  the  flue  may  not 
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serve  tlie  essential  needs  of  botli   properties.     Neighborly  concessions 
would  no  doubt  accomplish  this  result. 

At  all  events,  nothing  in  the  facts  and  conditions  established  by 
])lainti<f  sufiict-s  to  overthrow  the  legal  presumption  of  common  right 
to  the  use  of  the  flue  as  part  of  the  wall  iu  common,  and  the  yet  more 
l»owerful  presumption  in  favor  of  the  destination  of  the  flue  to  the  use 
of  No.  6  Hs  well  as  of  No.  8,  resulting  from  the  actual  immemorial  use 
of  it  by  the  former  property. 

Judgment  affirmed. 


aim 

39  1105. 
No.    10,051.  46^198' 

39  11051 

The  Statk  of  Louisiana  vft.  Henry  Harris.  |io^j67' 

In  cMe  A  Jary  retarns  into  coart  a  verdict  which,  in  the  opinion  of  the  trial  Judge,  does  not 
conform  to  the  charge  in  the  indictment,  or  to  any  leaser  ollense  of  the  same  kind,  he 
may  remand  the  jary,  under  proper  instructions,  to  correct  It. 

In  this  manner  the  delay  nnd  expense  of  a  now  trial  may  be  avoided  and  same  object  at, 
tained. 

An  application  for  a  new  trial,  predicated  on  newly-di»covered  testimony,  is  properly  re* 
insed  if  it  anpears  from  the  judge's  assignment  of  reasons  in  the  bill  of  exceptions  re- 
served, that  it  was  cumulative  only. 

The  Judge  has  the  right  to  direct  that  proper  corrections  be  made  in  the  minutes,  so  as  to 
conform  same  to  the  facts  within  his  personal  knowledge,  even  after  the  trial  and  ver* 
diet  has  been  rendered. 

APPEAL  from  the  Twenty-first  District  Court,  Parish  of  St.  Martin. 
Moutan,  J. 


M.  J,  Ounninghamy  Attorney  Greueral,  and  C.  H.  Mouton,  District 
Attorney,  for  the  State,  Appellee. 

Felix  Voorhies  and  Dan  Voorhies,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.    The  defendant  was  indicted  on  two  counts,  viz: 

1st.  With  having  feloniously  and  wilfully  stabbed  one  Jean  Bap- 
tiste  Italande  with  a  certain  dangerous  weapon,  to- wit,  a  knife,  with 
intent  to  kill  and  murder  him. 

2d,  With  having  feloniously  and  wilfully,  and  with  a  dangerous 
weapon,  inflicted  on  said  Jenn  Baptiste  Lalande  a  wound  less  than 
mayhem. 

Having  been  convicted  on  the  latter,  he  was  sentenced  to  one  year's 
imprisonment  in  the  penitentiary,  and  from  that  sentence  appeals. 
70 
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I. 

When  the  jury  returDediuto  court  they  reported  as  their  verdict  tlie 
following,  viz : 

We,  the  jury,  find  tlie  prisoner  guilty  of  stabbinn:  with  intent  to  kill," 
and  the  trial  judge  refused  to  receive  it  on  the  ground  that  it  was  re- 
sponsive to  no  criminal  law  of  the  State.  He  thereupon  again  ex- 
plained the  law  applicable  to  the  case,  and  the  different  kinds  of  ver- 
dicts they  could  render,  and  directed  them  to  return  to  their  room  for 
further  deliberation,  and  report. 

When  the  jury  returned  into  court  they  presented  the  following  ver- 
dict, viz : 

*'  Guilty  of  stabbing  with  a  knife,  and  inflicting  a  wound  less  than 
mayhem." 

This  verdict  was  received  by  the  court,  and  the  jury  were  discharged . 

The  defendant  made  complaint  in  the  lower  court  of  this  proceeding 
on  the  ground  that  tbe  judge  had  no  authority  to  thus  decline  to  re- 
ceive the  first  report  made  by  the  jury  as  their  verdict,  insisting  that 
*^said  verdict  was  their  judgment,  and  had  to  stand  as  rendered^"  This 
objection  having  been  overruled,  defendant's  counsel  retained  a  bill. 

Simplified,  the  qnestion  is,  was  the  one  first  rendered  a  veruict  re- 
sponsive to  either  charge  in  the  indictment  ?  or  to  any  lesser  offense 
of  the  same  kind  f  We  think  not.  It  was  imperfect  and  incomplete. 
The  gravamen  of  the  charge  nominated  in  the  indictment  was,  an  as- 
sault with  a  dangerons  weapon  with  intent  to  kill  and  murder,  and  tbe 
inflicting  of  a  wound  less  than  mayhem.  As  the  verdict  in  qnestion 
did  not,  even  substantially,  respond  to  either,  it  was  informal  and  in- 
valid. 

In  quite  a  recent  case  we  had  occasion  to  examine  and  pass  u|M>n 
this  qnestion,  under  somewhat  different  circumstances.  State  vs. 
Oliver,  38  Ann.  632. 

In  that  case  the  ruling  of  the  trial  judge  was  the  same  as  that  of  the 
judge  a  quo. 

The  jury  were  discharged  after  having  rendered  the  veidict  com- 
plained of.  The  defendant's  counsel  moved  to  set  same  aside,  and 
have  him  released  from  custody. 

He  argued  that  the  verdict  did  not  respond  to  the  charge  in  the  in- 
dictment, and  no  sentence  could  be  imposed  thereunder,  and  that  the 
defendant  must  be  released  from  custody. 

The  judge  set  aside  the  verdict,  and  ordered  a  new  trial.  The  de- 
fendant, assuming  that  this  ruling  had  the  effect  of  terminating  the 
prosecution,  appealed.     We  maintained  the  ruling  of  the  lower  judge, 
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and  remanded  tlie  case  for  a  new  trial.    36  Ann.  857, State  vs.  Foster; 
38  Ann.  357,  State  vs.  Burdon. 

Had  the  trial  judge,  in  the  Oliver  case,  taken  notice  of  the  defect- 
iveness of  the  verdict,  and  directed  the  jury  to  have  reformed  it  in- 
stanter,  the  same  result  would  have  been  accomplished,  without  the 
delay  and  expense  of  a  new  trial,  before  a  different  jury.  We  com- 
mend the  course  pursued  by  the  tjial  judge  as  being  at  once  judicious 
and  consistent  with  a  prompt  and  vigorous  enforcement  of  the  crimi- 
nal law. 

II. 

The  defendant's  complaint  of  the  judge's  ruling  is  made  the  basis  of 
an  application  for  a  new  trial  in  part,  and  same  was  properly  refused. 

The  objection  that  the  verdict  subsequently  rendered  was,  and  is, 
contrary  to  law  and  the  evidence,  cannot  be  considered.  We  have  so 
decided  frequently  and  recently. 

Of  his  supplemental  application  for  a  new  tiial,  on  the  ground  of 
newly -discovered  evidence,  the  district  judge  says: 

**  It  is  evident  to  my  mind,  from  the  facts  elicited,  and  other  wit- 
nesses heard,  that  such  testimony,  if  it  does  exist,  must  certaioly  liave 
been  within  the  knowledge  of  the  accused  ,*  the  more  so,  as  that  alone 
could  have  justified,  or  extenuated  his  assault^  and  his  failure  to  pro- 
cure it  shows  want  of  due  diligence." 

He  also  states  that  this  newly- discovered  testimony  being  only 
cumulative  with  that  offered  and  received  on  the  trial,  its  subsequent 
discovery  does  not  authorize  a  new  trial." 

The  refusal  of  the  trial  judge  to  grant  a  new  trial  on  this  ground  is 
in  strict  conformity  with  elementary  principles  and  our  repeated  deci- 
sions on  the  subject. 

III. 

The  defendant's  counsel  sought  to  have  the  judgment  arrested  on  an 
assignment  of  various  defects  and  fatal  omissions  in  the  record,  such 
as  the  following,  viz  : 

1st.  That  the  minutes  do  not  show  that  the  indictment  was  found 
by  the  grand  jury. 

2d.    Nor  that  same  was  returned  into  court. 

3d.    And  if  returned,  it  was  not  in  open  court. 

4th.     Nor  that  same  was  returned  by  the  foreman  of  the  grand  jury. 

5ch.  That  the  minutes  do  not  show  that  the  accused  was  present 
during  the  trial,  when  the  jury  were  sworn,  and  at  every  other  stage 
of  the  proceedings. 

The  trial  judge  assigns  as  his  reason  for  overruling  the  defendant's 
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motion  that  certiin  corrections  in  tlie  niiuutes  were  necessary,  and  he 
caused  them  to  be  made,  so  that  they  should  conform  to  his  personal 
knowledge  of  the  facts  which  came  under  hit}  (iliHi*rvatit>n. 

As  thus  corrected  and  supplemented,  all  the  defendant's  objecliona 
are  answered. 

His  complaint  of  their  having  been  made  after  the  trial  had  been 
completed  and  the  jury  discharged,  is  not  well  founded. 

As  the  minutes  appeared  when  this  motion  was  filed  they  are  incom- 
plete, and  did  not  truthfully  disclose  the  proceedings  had. 

Under  the  circumstances,  it  was  not  only  the  privilege,  but  the  the 
duty,  of  the  judge  presiding  over  the  trial,  to  have  the  minutes  ao  cor- 
rected as  to  conform  to  the  facts.  We  have  so  decided  frequently  and 
recently.    38  Ann.  469 ;  State  vs.  Pierce,  39  Ann . 

Judgment  affirmed. 

Mr.  Justice  Todd  absent. 


*LJ^  No.  10,090. 

The  State  ex  rkl.  E.  S.  Jaffray  dt  Co.  v».  Judge  ok  the  Ninth 
Judicial  District. 

Mandatnut  doea  not  lie  to  oompel  a  diatriot  Jndge  to  diaaolve  a  aeqaeatration  unooudilion- 
aU3%  on  bond  by  plaintiff,  where  the  property  aequeatered  had  already  been  attached. 

Coupling  the  diaaolying  order  on  bond  with  the  provision  that  it  shall  not  be  conatmed  aa  a 
rolease  of  the  property  ft-om  the  attachments  previonsi}-  levied  upon  it.  waa  a  wise  and 
Judicious  reserve. 

An  ex  parte  dissolution  of  a  sequestration  on  bond  does  not  affect  attaching  creditors  who 
are  not  parties  either  to  the  suit  in  which  the  writs  issued,  or  to  the  motion  to  diaaolve. 

A  rcHtraining  order  will  not  issue  where  the  party  seeking  it  may  obtain  relief  by  other  ade- 
quate ramedy  in  the  lower  court. 

A    PPLICATION  for  Mandamus. 


Wade  B.  Young,  for  the  Relators. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  au  application  for  a  mandamus  to  compel 
the  district  judge  to  dissolve  unqualifiedly  a  sequestration  on  furnish- 
ing bond. 

The  main  averments  are,  that  the  relators  caused  to  be  sequestered 
certain  goods  which  they  had  sold  and  delivered  to  certain  parties, 
and  which  had  been  attached  by  creditors  of  the  latter,  as  their  prop- 
el ty,  although  the  price  of  sale  had  not  been  paid. 
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On  the  theory  that  the  Don-pa^iuent  of  the  price  and  that  the  fraud- 
ulent devices  which  had  been  resorted  to  by  the  purcltasere  to  obtain 
delivery,  annulled  the  sale,  and  reinvested  title  in  the  vendors,  the  re- 
lators obtained  a  sequestration  as  against  the  vendees,  and,  on  their 
failnre  and  that  of  any  one  else,  wiihiu  the  legal  delay,  to  dissolve  the 
seque8tration,on  bond,  procured  that  dissolution  on  giving  security  in  a 
stated  amount ;  but  the  judge  coupled  his  decree  with  a  proviso  that  it 
shonld  not  be  construed  as  a  release  from  the  attachments  issued  by 
other  pirrties  against  the  same  property  sequestered. 

The  complaint  is  that  the  district  judge  had  no  authority  to  make 
the  reserve,  which  crippled  the  order  of  dissolution,  and  that  by  so 
doing  he  has  acted  illegally  and  arbitrarily. 

Conceding  that  our  supervisory  power  may  be  invoked  in  such  a 
case,  it  is  manifest  that  they  cannot  be  exerted  as  the  relators  contend 
they  ought  to  be. 

The  attaching  creditors  are  not  parties  to  the  sequestration  proceed- 
ings, and  even  then,  have  not  been  heard  on  tlie  motion  to  dissolve  the 
sequestration  on  bond,  which  is,  as  usual,  ex  parte,  and  surely  not  bind- 
ing on  any  one  not  legally  connected  with  the  suit. 

Had  not  the  district  judge  made  the  proviso  it  would  have  been  im- 
plied in  the  dissolving  order,  which  cannot  prejudice  those  who  are 
not  parties  to  the  record,  and  have  had  no  knowledge  ot  it. 

Asking  that  the  proviso  be  pronounced  illegal  is  to  claim  that  the 
dissolution  shall  have  the  effect  of  releasing  the  property  from  the  at- 
tachments already  levied  upon  it,  which  cannot  be  allowed. 

The  district  judge  acted  wisel3%  and  the  complaint  is  unfounded. 

We  did  not  grant  in  limine  the  restraining  order  asked  to  prevent 
the  sheriff  from  selling  the  attached  goods,  as  the  relators  were  not 
left  without  adequate  remedy  in  the  lower  court. 

Application  refused. 


The   Gkand  Lodge   of   thr    State   of    Louisiana    vs.    Charles     U£-iiy' 
Cavanac,  State  Tax  Collec^tor,  et  als. 

A  clerk's  ceHiflcate  that  a  transcript  is  complete,  as  contaiuing  all  the  evidence  adduced, 

etc.,  protects  an  appellant,  although  the  transcript  does  not  contain  that  evidence. 
In  such  a  case.  In  furtherance  of  the  ends  of  Justice,  the  cause  must  be  remanded. 
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APPEAL  from  the  Civil  District  Court.  Parish  of  Orieans. 
Homtan,  J. 

Hornor  dt  Lee  and  J.  Q.  A,  Fellows,  for  Plaintiff  and  Appellee. 
M.  J,  Cunningham,  Attorney  General,  and  J,  C,  Moise,  for  Defend- 
ants and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Bbrmudbz,  C.  J.  The  State  appeals  from  a  judgment  exempting 
certain  property  of  the  plaintiff's  from  taxation  for  the  year  1877. 

Although  the  certificate  of  the  clerk  is  full  and  such  as  the  law  re- 
quires, the  fact  is  that  the  transcript  does  not  contain  a  particle  of  the 
evidence  which  was  actually  offered  below. 

The  omission  is  apparently  attributable  to  the  clerk,  in  the  absence 
of  production  by  him  of  authority  to  justify  it ;  but  the  appellant,  not 
being  shown  to  be  in  default,  is  protected  by  the  clerical  attestation. 

It  is  possible  that  proof  was  administered  to  establish  that  the  prop- 
erty in  question  was  used  in  a  manner  to  entitle  it  to  the  exeeaMon 
which  the  plaintiff  claims,  under  Sec.  3  of  Sees.  2233  of  the  R.  S. 

We  consider  that,  in  furtherance  of  the  ends  of  the  justice,  it  is  bet- 
ter to  remand  the  case  to  the  lower  court  for  the  purpose  of  obtaining 
the  desired  evidence.     16  L.  572. 

While  the  judgment  appealed  from  must  give  way  to  carry  out  this 
object,  we  do  not  propose  to  say  that  it  was  improperly  rendered  ;  for 
aught  we  know,  it  may  be  justified  by  the  evidence  adduced,  as  the 
plaintiff  claims  that  full  proof  was  administered  showing  the  extent 
and  nature  of  the  use  of  the  property  and  fully  meeting,  to  tlie  satis- 
faction of  the  court,  the  special  defense  in  the  answer. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  appealed 
from  be  set  aside,  and  that  the  cause  be  remanded  for  further  proceed- 
ing according  to  the  views  herein  expressed  and  according  to  law. 


S9  1110 
50  1314 

39  1110 
fl20    750 


No.  10,052. 
The  State  of  Louisiana  vs.  Thomas  Lewis  et  als. 

Th«  deoUrations  of  a  party  volantarlly  made,  daring  the  pTeliminary  ezaminatloB  of  a  pros- 
ecation  of  another  party,  are  admissible  against  the' witness,  in  aproeecation  of  himself ; 
the  more  so  when  the  witnesH  songht  to  incriminate  some  other  one  and  depoeea  to  his 
own  innocenoe. 

On  the  trial  of  a  motion  in  arrest,  charging  omissions  and  informalities  in  the  minntas  of  tiia 
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court,  the  trial  judge  has  authority  to  order  oorrectious  made,  so  as  to  have  the  minutes 
conform  to  the  facts,  when  the  same  are  to  his  personal  knowledge  and  recollection. 
In  the  absence  of  anv  farther  complaint,  the  corrections  made  will  be  considered  as  having 
been  properly  made,  and  as  showing  the  real  occurrence  of  facts. 

APPEAL  from  the  Twenty-tir«t  District  Court,  Piiiish  of  St.  Martin. 
Moutofif  J. 

M.  J.  Cunningham,  Attorney  General,  and  (7.  H.  Mautouy  District 
Attorney,  for  the  State,  Appellee. 

James  Bmon^  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Bbrmudkz,  C.  J.  The  accused  was  prosi'cuted  and  convicted  for 
inurder,  without  capital  punishment,  and  sentenced  to  hard  labor  for 
life. 

For  the  reversal  of  the  verdict  and  sentence  he  relies  on  two  bills  of 
exception  and  on  a  motion  in  arrest. 

1. 

In  the  ilrst  -bill  it  is  charged  that  the  court  admitted  in  evidence, 
against  the  defendant,  the  deposition  and  confession  of  himself,  taken 
under  oath,  at  his  preliminary  examination  ;  that  there  was  error  in 
this  admission,  because  the  deposition  and  pretended  confession  was 
not  free  and  voluntary. 

The  trial  judge  states  that  he  admitted  the  evidence  because  it  had 
been  given  by  the  accused  on  the  preliminary  examination  of  C^saire 
Lewis,  who  was  then  charged  with  the  murder  of  the  man  Jacob 
Simon )  because  it  was  given  by  the  accused  of  his  own  free  will  and 
accord,  and  in  corroboration  of  what  he  had  stated  to  him  (the  judge), 
before  he  had  been  called  to  testify,  and  because  the  testimony  did  not 
incriminate  him,  and  was  circumstantial. 

This  statement  of  the  trial  judge  is  in  no  way  assailed,  and  there- 
fore must  be  considered  as  truthful. 

There  is  no  legal  proposition  better  settled  in  criminal  practice  than 
that  the  confessions  of  an  accused,  in  actual  custod}',  are  inadmissible, 
unless  they  are  his  own  free  and  voluntary  statements. 

In  this  case,  tiie  declarations  of  the  accused  were  not  made  by  him 
at  the  preliminary  examination  of  his  own  case,  but  at  the  examina- 
tion of  another  party  accused  of  the  same  crime,  and  were  given  freely 
and  voluntarily,  without  inducements,  hope,  threat  or  fear. 

They  were  not  offered  and  admitted  as  a  oonfesskmy  but  as  declara- 
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tions  for  certain  purposes,  perfectly  legitimate  in  themselves,  and 
which  are  set  forth  by  the  trial  judge  in  his  before-stated  remarks  in 
the  bill. 

Those  declarations  are  annexed  to  the  bill.  Far  from  being  a  con- 
fession, or  declarations,  incriminating  the  defendant,  they  are  state- 
ments clearly  designed  to  exculpate  him  (the  witness),  and  to  aftirm, 
as  it  does,  m  as  many  words,  his  own  innocence. 

It  is,  indeed,  to  be  wondered,  how  a  declaration  of  innocence  can  be 
upheld  as  a  confession  of  guilt ! ! 

II. 

The  motion  in  arrest  charged  grave  omissions  and  informalities,  ap- 
parent on  the  face  of  the  minutes,  namely :  that  these  do  not  show 
that  the  bill  was  found  by  the  grand  jury  ;  that  it  was  returned  by  the 
foreman  of  the  same,  under  his  official  signature ;  that  it  was  handed 
to  the  judge  or  clerk ;  that  the  prisoner  was  in  court,  and  pleaded  not 
guilty,  when  arraigned ;  that  he  was  present  when  the  motion  to  sever 
WU8  filed,  argued  and  submitted  ;  that  he  was  present  during  the  trial 
at  every  important  stage  thereof;  that  the  indorsement  on  the  bill  of 
indictment  does  not  show  that  the  foreman  signed  his  name  in  his  offi- 
cial capacity,  and  state  the  crime  for  the  which  the  grand  jury  had 
found. 

On  the  trial  of  this  motion  in  arrest,  the  district  judge  ordered  that 
the  minutes  be  corrected,  so  as  to  confonn  to  the  facts,  as  they  oc- 
curred. To  this  order  the  accused  reserved  a  bill.  In  that  bill  the 
judge  states  that  the  facts  were  within  his  personal  knowledge  and 
recollection.     He  had  that  right.    38  Ann.  469. 

The  other  charges  are  not  supported  by  the  record. 

There  is  no  complaint  now  that  the  facts  have  been  improperly  net 
forth  in  the  corrections  made. 

These  views  dispose  of  both  the  motion  in  arrest  and  the  bill  taken 
to  the  corrections  ordered. 

Judgment  afiirmed. 


No.  9953. 


Hi4  7^  ^''^"^'^'*'  Herbbr  vs.  Robert  Abbott. 

A  judgment  that  has  been  rendered  in  an  attaobroent  enlt  against  an  absentee,  Teprea«nUd 
by  a  curator  ad  hoe,  \»  one  in  r«in.  and  not  in  pertonam.  Tt  aflTectA  the  property*  attached 
only. 

In  nnch  case  the  JniiMliction  of  the  cunit  im  derived  from  the  neiznre  of  the  prnpertr,  nr.d 
it«  Judgment  lias  no  validity  except  againfit  the  thing  thus  Hitbjected  to  its  control. 
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The  reicistiy  of  snob  •  jodgment  does  not  result  in  •  jadlciftl  mortgage,  and  •  sabseqaesi 
lease  of  the  property  Is  anaffeoted  thereby. 

APPEAL  from  the  Civil  District  Coart,  for  the  Parish  of  Orleans . 
.  Houston,  J. 

Braughn,  Buck,  DinkelspUl  <&  Hart,  for  Plaintiff  and  Appellant. 
Howe  dt  Prentiss  and  John  H.  Kennard,  for  the  Garnishee,  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  This  is  a  garnishment  proceeding,  in  which  Thomas 
E.  Herndon  is  sought  to  be  made  liable,  upon  a  traverse  of  his  answers 
as  untruthful,  for  the  amount  of  a  judgment  of  $2600  against  Abbott, 
an  absentee.  The  garnishee  denied  the  possession  of  any  property  of, 
or  the  existence  of  any  indebtedness  to  Abbott. 

The  plaintifTs  reliance  is  upon  the  following  state  of  facts,  viz  : 

That  on  the  9th  of  April,  1883,  in  attachment  suit,  he  obtained  a 
judgment  against  Abbott,  with  recognition  of  his  attachment  of  the 
Planters'  Cotton  Press,  in  this  city,  said  absentee  being  therein  repre- 
sented by  a  curator  cul  hoc. 

This  judgment  was  recorded  in  the  Mortgage  Office  on  the  15th  of 
May  following.  Thereafter  Vkfi.fa,  was  issued,  the  property  attached 
was  seized  and  offered  for  sale,  but  no  sale  was  effected,  mainly  be- 
cause there  was  no  bid  for  an  amount  sufficient  to  discharge  prior 
special  mortgages ;  and  the  writ  was  returned  without  a  copy  having 
been  retained,  and  the  seizure  lapsed  and  became  relinquished. 

That  at  the  time  of  the  attachment  of  the  cotton  press  it  was  under 
lease  to  the  garnishee,  and  this  lease  expired  on  tlie  1st  of  September, 
1884. 

That  subsequent  to  the  registry  of  plaintiff's  judgment,  this  prop,  r- 
ty  was  again  leased  to  the  garnishee  for  a  term  of  three  years.  In  this 
attitude  of  affairs  these  proceedings  were  commenced  on  the  30th  of 
November,  1886. 

His  contention  is  that  Herndon's  lease  in  1884,  subsequent  to  record- 
ation  of  his  said  judgment,  resulting  in  a  judicial  mortgage  on  the 
property,  became  subject  to  said  mortgage. 

That  he  was  entitled  to,  and  did  seize  the  cotton  press,  and  its  rent» 
and  revenues  that  had  arisen  into  existence  since  the  registry  of  said 
judgment,  under  an  aUas  writ  of  fi.  fa. 

He  does  not  rest  his  garnishment  upon  the  attachment,  or  the  lien 
resulting  therefrom;  and  he  does  not  claim  that  the  rents  sought  to  be 
seized  thereby  were  then  in  existence. 
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To  the  proceed iDgB  the  garnishee  excepted  on  the  following  g'oundSy 
viz: 

Ist.    That  the  district  court  was  without  jurisdiction. 

2d.  That  plaintiff's  judgment  against  Abbott,  an  absentee,  in  a 
proceeding  wherein  he  was  not  cited  personally,  and  was  only  person- 
ated b3'  a  curator  ad  hoc,  can  be  executed  only  against  the  property  at- 
tached (if  any),  and  no  other  seizure  or  garnish  men  t  can  be  made  under 
said  judgment. 

3d.    TJiat  no  property  was  ever  attached  :n  his  hands. 

Hence  we  have  the  following  propositions  for  discussion  and  solu- 
tion, viz : 

1st.  Does  the  registry  in  the  book  of  mortgages  of  a  judgment  ob- 
tained against  an  absentee,  in  an  attaclimeiit  suit,  wlio  is  represented 
by  a  curator  ad  hoc,  operate  a  judicial  mortgage  against  his  property  T 

2d.  Under  an  alias  writ  of  fi.fa,,  issued  under  such  recorded  judg- 
ment, can  the  lease  of  said  absentee — whose  contract  of  It-ase  is  subse- 
quent in  dute  and  regi>try  to  tlie  judgment — become  compelled,  by 
garnishment,  to  pay  his  rents  to  the  attaching  creditor,  notwithstand- 
ing he  has  issued  negotiable  promissory  notes  therefor,  x>ayable  at  fu- 
ture dates  ? 

I. 

The  plaintiff  relies  on  the  authority  of  Summers  &  Brannon  vs 
Clark,  S.  L.  Boyd,  garnishee,  36  Ann.  430,  in  which  it  was  held  that  a 
lease  of  real  estate,  made  in  good  faith,  and  duly  recorded,  could  not 
be  affected  by  a  seizure  of  the  leased  property  on  the  p<irt  of  the  les- 
sor's creditors,  unless  thej'  had  a  prior  mortgage,  duly  recorded.  In 
that  case  the  plaintiffs  had  a  judgment  in  personam  against  Clark,  and 
the  lease  of  Boyd  had  not  been  recorded  when  the  seizure  was  effected. 
The  plaihtiffs  seized  the  property  of  Clark  and  its  revenues  and  held 
them.  In  the  suit  of  plaintiff  against  Abbott  his  judgment  was  one  in 
rem. 

In  an  attachment  suit  against  an  absentee,  represented  by  a  curator 
ad  hoc,  the  judgment  rendered  is  in  rem,  and  only  affects  the  property 
attached.  An  action  is  not  personal,  though  founded  on  a  personal 
obligation,  accompanied  by  an  attachment  of  property,  unless  it  is 
based  on  tk  personal  citation  to  the  debtor.  In  such  case  the  judgment 
bears  exclusively  on  the  property  attached. 

In  4  Ann.  586,  Forest  vs.  Plane,  it  was  held :  ^'  There  is  a  manifest 
distinction  between  the  case  of  a  court  which  has  acquired  personal 
jurisdiction  and  that  of  a  court  whose  jurisdiction  being  exercised  only 
in  rem,  rests  solely  upon  the  property  attached.    In  the  latter'd  caae 
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the  power  of  a  court  seems  to  us  to  be  limited  to  its  territ(»rial  limits. 
It  acts  apoD  the  tbing,  Dot  upon  the  person  of  its  owners.  Its  jurisdic- 
tion is  derived  from  the  seizure  of  the  property',  and  its  judf/ment  has 
no  riiaJUy  except  against  the  thing  thus  subjected  to  its  controW 

In  George  vs.  LeGrand,  3  Ann.  652,  it  was  most  dii^tinetly  held  that 
a  judicial  mortgage  does  not  result  from  the  registry  of  a  judgment  tn 
rem,    3  Ann.. '{01,  Jobson  vs.  McRae  ;  G  Ann.  549,  Page  vs.  Generes. 

Indeed,  we  do  not  see  how  such  a  judgment  could  operate  as  a  judi- 
cial mortgage — affecting  the  present  and  future  property  of  an  ab- 
sentee, not  personalis  cited  at  its  rendition — without  impeaching  our 
own  jurisprudence  and  that  of  the  Supreme  Court.  2  Ann.  66*3,  J)1G, 
.^J),  1010;  95  U.  S.  714,  Pennoyer  vs.  Neff. 

This  being  the  case,  the  first  proposition   must  be  decided  in  the 

negative. 

II. 

Inasmuch  as  the  effect  of  a  judicial  mortgiige  cannot  be  given  to  the 
registration  of  a  judgment  i«  rem,  and  as  it  bears  upon  the  property 
attached  alone,  it  is  of  no  consequence  when  the  contract  of  lease  is 
entered  into,  or  recorded. 

Question  has  been  made  and  argued  by  the  garnishee's  counsel 
whether  the  original  attachment  could  be  extended  to  rents  accruing 
subsequently  j  but  as  wo  understand  from  tlie  printed  and  oral  argu- 
ments of  plaintiff's  counsel,  no  such  claim  is  made,  and  hence  the 
question  need  not  be  decided. 

Having  reached  the  conclusion  that  the  contention  of  the  plaintiff  is 
not  well  grounded  in  law,  it  is  needless  to  discuss  others  tliat  have 
been  argued. 

Judgment  affirmed. 


CASES  ARGUED  AND  DETERMINED 

IN   THK 
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IN  NEW  ORLEANS.  DURING  THE  YEAR  1887, 

AND   NOT   KKPORTED   IN   F17LL. 


No.  9835. 
Tlie  State  of  Louisiana  vs.  B.  F.  Smith. 

Sftine  ruling  m  in  No.  9834— The  State  of  LouiBianft  va.  Smith  et  oL 


No,  10,024. 
The  State  ex  rel.  Heath  vs.  Judge,  etc. 

Same  ruling  as  in  No.  10,623— The  State  ex  rti.  vs.  Judge,  etc. 


No.  10,083. 
Succession  of  Thos.  J.  Martin. 

Same  ruling  as  in  No.  10,069— Heirs  of  Hoggatt  vs.  Crandall,  Adm'r. 


MONROE-1887. 


No.  1179. 
W.  A.  McRay,  syndic,  vs.  Leni  Scott,  etala, 

A  slieriff  must  bo  held  to  the  same  degree  of  prudence,  vigilance  and  care  with  respect  tfr 
property  under  seizure  and  In  his  custody  as  a  careful  and  prudent  man  would  be  likelj 
to  exercise  over  his  own. 


OPELOU8A8-I887. 


No.  1286. 
Henry  Pressler  vs.  Joffrion.  Sheri£f,  et  ah. 

Only  questions  of  fact  Involved. 


8HREVEPORT~l887. 


No.  216. 
Narcissa  Hargrave  vs.  A.  V.  Wilson. 

In  a  suit  for  sbinder  of  title,  where  the  value  of  the  property  in  question  and  tbe  amount  of 
damages  claimed,  together  do  not  exceed  $8000,  the  appeal  will  be  dismissed. 
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ACTIONS. 

An  action  can  only  be  brought  by  one  having  a  real  and  actual  inter- 
est which  he  porsneB. 

So  where  one  claiming  to  be  a  judgment  creditor  of  another,  seeks  to 
annnl  a  mortgage  execnted  by  the  latter  in  favor  of  liis  children, 
on  the  ground  of  fraud,  and  the  record  shows  that  the  judgment, 
on  which  the  suit  is  founded,  is  not  in  favor  of  the  plaintiff,  but  in 
favor'  of  her  minor  children,  for  whom  she  was  tutrix,  and  who 
had  obtained  their  majority  before  the  action  of  nullity  was 
brought,  and  they  do  not  join  in  the  action,  the  suit  must  be  dis- 
missed. Ashby  V8.  Ashby  et  als.jp.  105. 

An  action  by  one  heir  against  his  co-heirs  of  a  common  ancestor,  to  de- 
clare the  simulation  of  a  transfer  made  by  the  ancestor  to  two  of 
said  heirs  of  immovable  property,  to  bring  said  immovable  into 
the  succession  of  9aid  ancestor,  and  for  a  decree  of  partition  there- 
of amongst  all  the  heirs,  partakes  of  the  nature  of  a  proceeding  in 
rem  in  such  manner  as  to  authorize  the  bringing  in  of  a  non-resi- 
dent heir  by  appointment  of  a  service  on  a  curator  ad  hoc. 

Wunstell  et  al.  vs,  Landry  et  aL,  p.  312. 

Taxpayers  have  a  standing  in  court  to  contest,  upon  proper  charges, 
the  validity  of  a  municipal  ordinance  and  contract  executed 'under 
Jt,  whenever  its  enforcement  may  increase  the  burden  of  taxation. 
A  district  court,  the  lower  limit  of  whose  jurisdiction  is  fixed,  has 
jurisdiction  to  pass  on  a  controversy  when  the  matter  in  dispute, 
which  is  the  value  of  the  contract  assailed,  exceeds  that  limit ;  and 
the  Supreme  Court  has  jurisdiction  when  that  value  exceeds 
$2,000.    Handy  et  al.  vs.  City  of  New  Orleans  re-afiBrmed. 

Where  an  exception  is  filed  denying  the  capacity  or  right  of  the  plain- 
tiff to  sue  or  stand  in  judgment,  and  together  with  this  exception 
an  answer  to  the  merits  or  a  peremptory  exception  determinative 
of  the  case,  and  the  lower  court  sustained  the  first  exception  and 
dismisses  the  suit,  this  Court,  on  reversing  that  judgment,  will  re- 
mand the  cause  to  be  tried  on  the  other  issues  raised  by  the  plead- 
ings. Conery  et  al,  vs.  Waterworks  Company  et  als.,  p.  770. 
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ALIMONY. 

If  the  pei'son  whose  duty  it  ia  to  funiiBh  alimony  shall  prove  that  he  is 
unable  to  pay  tlio  Cium  demanded  out  of  liis  revenues,  the  judge 
may  order  that  such  person  shall  receive  in  his  own  house,  and 
there  maintain  and  support  the  person  to  whom  the  alimony  la 
due.  Svhmiit,  Tutrix,  V8,  Schmitt,  p.  982. 

APPEAL. 

An  appellee  who  prays  for  the  reversal  of  the  judgment  appealed 

from,  on  its  meiits,  waives  thereby  the  right  of  asking  a  review  by 

the  appellate  court  of  a  decree  in  favor  of  appellants,  overruling 

a  plea  of  misjoinder  filed  by  the  plaintiff  to  their  third  opposition. 

The  WorhVs  Exposition  vs.  American  Exposition,  p.  1. 

Where  in  a  motion  for  an  appeal  the  return  day  is  left  in  blank  and 
the  judge  on  his  own  motion  fills  up  the  blank  with  an  illegal  re- 
turn day,  the  irregularity  will  not  be  imputed  to  the  fault  of  the 
appellant.  Pasteur  et  al.  vs,  Lewis  and  Lynd,p,  5. 

The  fact  that  only  one  of  the  parties  defendant,  cited  in  an  action  to 
annul  a  probate  sale  of  real  estate — portions  of  which  are  iu  poa- 
session  of  various  other  defendauts  cited — has  prosecuted  his 
appeal,  fiom  an  order  obtained  iu  open  court,  by  him,  at  the  same 
term  at  which  tinal  judgment  was  rendered  against  him,  cannot 
be  treated  as  invalidating  his  appeal.  Tiiose  who  are  not  appel- 
lants are  appellees;  and  such  individual  appellant  has  the  right 
to  prosecute  his  appeal,  which  is  regularly  taken,  notwithstanding 
his  co-defeudauts — against  whom  judgments  have  heen  previously 
rendered— have  not  been  formally  cited,  and  have  acquiesced 
therein. 

A  motion  to  dismiss  an  appeal  on  account  of  informality  in  the  bond 
or  order  of  appeal,  or  even  the  want  of  the  latter,  must  be  made  at 
the  term  at  which  the  appeal  is  made  returnable,  and  within  three 
judicial  days  after  the  record  is  filed. 

One  filed  within  the  time  specified,  and  not  disposed  at  that  term,  can- 
not be  supplemented,  at  a  subsequent  teini,  by  another  motion  to 
disn  i8S  upon  other  grounds  not  enumerated  in  the  one  first  filed* 

Webb  et  al,  vs,  Keller  et  al.,  p.  55. 

On  separate  demands  iu  the  same  suit,  a  judgment  was  rendered 
against  the  defendant,  and  another  judgment  for  a  smaller  amount 
in  favor  nf  defendant  against  plaintiff.  Defendant  appealed  devo- 
lutively  from  the  two  judgments. 

Held  :  The  devolutive  appeal  did  not  deprive  plaintiff  of  the  right  to 
execute  his  judgment. 
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APPEAL.— CoutiDQcd. 

The  two  judgments  being  only  devolutively  appealed  from  were  equally 
exigible,  and  the  law  operated  a  provisional  compensation  between 
them,  effective  so  long  as  both  judgments  existed  unreversed. 

The  plaintiff's  right  of  ^x<'cutioQ  was  confined  to  the  excess  of  his  judg- 
ment over  that  of  defendant  against  him. 

The  existence  of  execution  of  a  fi,  fa,  for  such  excess  only  was  not 
sucli  voluntary  acquiescence  in  tlie  judgment  of  defendant  against 
phiintiff,  as  would  prevent  the  latter  from  asking  amendment  of 
such  judgment  on  defendant's  appeal  to  this  coiwt. 

Duncan  vs.  Wise,  p,  74, 

In  an  action  for  the  transfer  of  stock  and  the  payment  of  dividends, 
brought  against  the  stockholder  in  whose  name  the  shares  stand, 
and  against  the  corporation,  tlie  latter  has  no  interest  at  stake, 
and  has  no  right  to  prosecute  an  appeal  from  a  judgment  rendered 
contradictorily  with  both  parties  defendant,  in  favor  of  plaintiff, 
where  the  real  party  in  interest — the  stockholder — has  not  ap- 
pealed, and  the  judgment  has  be(!0me  final  and  executory. 

In  such  a  case  the  Caui't,  proprio  motu,  will  dismiss  the  appeal. 

Board  of  Liquidation  vs,  ^yatcrtcorlis  Company,  p,  202. 

Under  the  ex  parte  showing  made  by  affidavits  by  the  appellees,  that 
the  judgment  a])pealed  from  has  been  acquiesced  in  by  the  appel- 
lants, the  case  is  remanded  for  the  purpose  of  adducing  proof  of 
that  fact. 

Board  of  Church  Wardens  vs.  Perche,  Bishop  et  al„p.  228. 

An  interlocutory  decree  which  admits  a  reconstructed  record  to  re- 
plHce  a  mislaid  or  destroyed  recoid  does  not  belong  to  the  class  of 
orders,  the  execution  of  which  can  cause  irreparable  injury,  and 
be  ariested  by  a  suspensive  appeal. 

State  ex  rel.  Broussard  vs.  Judge,  p.  225. 

A  tranpcript  which  is  shown  by  the  clerk's  entry  not  to  contain  all  the 
evidence  which  had  been  received  and  considered  below,  and 
which  does  not  show  that  the  appellant  took  the  necessary  steps 
to  secure  and  bring  up  a  statement  of  facts,  cannot  sustain  an  ap- 
peal. 

An  assignment  of  errors,  which  does  not  assign  any  error  of  law,  ap- 
pearing on  the  face  of  the  record,  but  specifies  only  errors  of  fact, 
does  not  comply  with  the  requirements  of  the  law. 

TJiibodeaux  vs.  Winder,  p,  226. 
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APPEAL.— Continued. 

An  appeal  will  not  be  diBmiBsed  where  the  bond  waa  farnisbed  be/ore 
the  order  of  appeal  waB  granted,  for  an  amount  corresponding 
with  that  fixed  in  the  order.  Le  Blanc  vs.  Rougeauy  p.  230. 

A  remittitur  entered  after  the  verdict  of  a  jury  has  been  rendered,  in  a 
case  in  which  the  matter  in  dispute,  the  sum  demanded  exceeds 
$2,000,  does  not  cut  off  defendant's  right  to  appeal  from  a  judg- 
ment rendered  against  him.  This  is  so  particularly  when  he  ob* 
jects  to  the  remittitur  being  permitted,  and  the  court  allows  it 
without  prejudice  to  bis  right  of  appeal,  and  where  the  plaintiff 
himself  afterwards  appealed. 

The  failure  of  plaintiff  to  perfect  his  appeal  does  not  relieve  him  from 
the  imputation  of  admission  of  the  appealable  character  of  the 
suit.  Oayden  vs.  Eailroad  Company,  p.  269. 

The  amount  in  dispute  is  the  highest  sum  for  which  the  appellate  courl 
can  render  judgment  under  the  allegations  and  prayer  of  the  peti- 
tion .  Forstall  vs.  Larchey  p .  286. 

A  party  cast  in  an  action  of  nullity  of  twenty -four  judgments,  in  none 
of  which  the  amount  in  dispute  exceeds  $2,000,  brought  in  one 
petition,  cannot  sustain  an  appeal  in  the  Supreme  Court,  although 
the  amount  involved  in  all  the  judgments  together  does  exceed 
$2,000. 

A  cause  not  appealable  in  amount  to  the  Supreme  Court  for  the  review 
of  tlie  judgment  originally  rendered  thereiu^^nnot  be  made  ap- 
pealable there  to  review  the  judgment  rendered  in  an  action  of 
nullity  in  the  same  cause.  Marshall  vs.  Holmes  et  al.^  p.  313. 

The  a])peal  taken  by  a  defendant  from  a  decree  of  executory  process, 
which  allows  as  attorneys'  fees  a  larger  percentage  than  that 
agreed  to  in  the  act  of  mortgage,  is  not  frivolous,  and  damages 
cannot  be  allowed. 

On  an  application  for  a  rehearing  the  court  can,  without  granting  the 
prayer  aAd  hear  the  case  anew,  make  verbal  corrections  which  do 
not  change  materially  the  effect  of  the  decree  previously  rendered. 

Insurance  Company  vs.  LozanOy  ^.312. 

A  defendant,  prosecuted  for  the  violation  of  a  municipal  ordinance 
Bujecting  him  to  a  fine,  and  in  default  of  payment  to  imprison- 
ment— who,  on  arraignment,  pleads  guilty,  and  on  judgment  vol- 
untarily pays  the  fine,  is  not  entitled  to  an  appeal. 

Where  a  discrepancy  exists  between  the  return  of  a  judge  and  the 
statement  of  a  relator,  credence  will  be  given  in  preference  to  the 
return. 


INDEX.  1121 


APPEAL.— Continued. 

The  refasal  to  allow  an  appeal  is  justified  under  the  circumBtances, 
and  no  man  damns  will  ietsae  to  compel  the  granting  of  any. 

State  V8.  Lamarque  vs.  Recorder j  p,  328. 

In  a  proceeding  by  mandamus  for  the  cancellation  of  an  inscription  of 
the  drainage  tAx  mortgage,  on  the  ground  that  the  tax  is  not  exi- 
gible against  relator's  propeHy,  either  for  want  of  consideration 
or  for  non -performance  of  tlie  drainage  contract,  or  on  account  of 
previous  payment,  the  controversy  does  not  involve  the  legality  or 
constitutionality  of  the  tax. 

In  such  case  the  test  of  the  jurisdiction  of  the  Supreme  Court  is  the 
amount  of  the  tax  in  discussion,  and  the  appeal  cannot  be  sus- 
tained if  said  amount  does  not  exceed  two  thousand  dollars. 

State  ex  reL,  Johnson  vs,  New  Orleans,  p,  342. 

When  a  party  appeals,  but  fails  to  bring  up  his  appeal  in  time,  and  it 
is  filed  after  the  return  day  and  dismissed,  he  cannot,  un- 
der another  order,  bring  up  a  second  appeal.  The  appea  1  will 
be  considered  as  abandoned. 

Warld's' Exposition  vs.  Railroad  Company,  p,  355. 

When  an  appellee  files  an  answer  to  the  appeal,  wherein  he  seeks  to 
increase  the  judgment  in  his  favor,  he  waivea  his  motion  to  dis- 
miss the  appeal  for  formal  irregularities. 

Jacobs  vs,  Yale  <&  Bowling,  p,  359. 

Notwithstanding  tlie  clerk's  certificate  is  not  technically  sufficient,  and 
tlie  transcript  contains  neither  a  statement  of  facts,  note  of  the 
evidence,  bill  of  exceptions  nor  assignment  of  errors — the  appel- 
lant having  been  absent  from  and  taken  no  part  in  the  trial, 
though,  constructively,  a  party  to  the  proceedings — the  appeal 
may  be  likened  to  one  brought  up  by  a  third  person,  resting  his 
claim  to  relief  upon  questions  of  law  alone.  The  irregularities  in 
the  mode  of  bringing  up  such  appeal  may  be  disregarded  by  the 
court  when  the  questions  relied  upon  as  determining  the  right 
sufficiently  appear  from  the  transcript. 

In  the  absence  of  proof  to  the  contrary,  it  will  be  assumed  that  every 
fact  essential  to  the  validity  of  the  judgment,  was  proven  in  the 
court  below.  Succession  of  Pitcher,  p,  362. 

The  statement,  contained  in  the  order  of  appeal,  that  there  is  not 
sufficient  time  to  prepare  the  record  by  the  next  regular  return 
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day  for  appeals  from  tlie  court  a  qua,  even  if  fingge»ted  by  appel- 
lant's counse),  must  be  lield  as  adopted  by,  and  as  emanating froniy 
the  trial  judge. 

Hence,  the  Court  will  not  consider  ex  parte  certificates,  or  affidavits,  or 
other  evidence  outside  of  the  record,  touching  the  alleged  error  of 
snrli  a  statf^nient. 

Under  Section  4  of  Act  45  of  1870,  Extra  Session,  the  trial  judge  has 
the  legal  discretion  to  fix  a  different  return  day  if  time  is  required 
to  prepare  the  record  for  appeal,  and  the  Supreme  Court  will  not 
presume  that  he  has  abused  uf  the  discretion  vested  in  him  by 
law.  BartoHvs,  Huguenardfp.  411. 

A  suspensive  appeal  suspends  the  execution  of  the  judgment  com- 
plained of,  but  does  not  divest  the  court  of  jurisdiction  over  a 
controversy  involving,  not  the  identic^],  but  a  similar  matter. 

In  such  a  case  prohibition  does  not  lie  against  the  court. 

State  ex  reL,  Hug  ei  aL,  rs,  Hecorder,  p.  507. 

A  bond  furnished  in  the  amount  fixed  by  the  order  of  the  court  for  a 
suspensive  appeal  which  alone  was  prjiyed  for,  but  not  furnished 
within  the  delay  prescribed  by  law  for  a  suspensive  appeal,  is 
sufficient  to  sustain  the  appeal  as  devolutive. 

The  order,  although  restricted  in  terms  to  a  suspensive,  covers  any 
appeal,  the  character  of  the  same,  as  suspensive  or  devolutive, 
being  determined  by  the  amount  of  the  bond  fixed  and  fnrn.*abedy. 
and  by  the  time  at  which  the  bond  is  filed. 

Succession  of  KeUer,  p.  579. 

This  Court  is  without  jurisdiction  to  revise  a  judgment  in  Aivor  of  one 
who  has  not,  himself,  appealed,  and  who  has  not  made  an  answer 
to  the  appeal  of  his  adversary. 

Morris  vs.  Cain,  et  ah.y  p.  712. 

When  the  appealability  of  the  case  does  not  clearly  appear,  fioni  the 
face  of  the  pleadings,  to  determine  the  question,  affidavits  relating 
to  the  amount  of  value  in  dispute  filed  in  this  Court  will  be  con- 
sidered. 

In  a  suit  attacking  a  franchise  or  privilege  granted  to  a  person  or  cor- 
poration, and  it  appears  such  franchise  or  privilege  exceeds  in 
value  $2,000,  this  Court  has  jurisdiction. 

State  ex  rel.,  Daboval  vs.  Police  Jury,  p,  759. 

When  a  suspensive  appeal  has  been  granted  from  an  j^rder  dissolving 
an  injunction  on  bond  and  has  been  perfected  by  filing  of  proper 
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bond,  t]ie  judge  cannot  afterwards  rescind  the  order  of  appeal,  on 
tlie  groand  that  order  appealed  from  inflicted  no  irreparable 
iigiiry,  and  was,  therefore,  unappealable.  Affirming  36  Ann.  192. 
The  terms  of  tlie  order  of  appeal  granted,  when  unambiguous,  must 
spenk  for  theni^elrcH,  ond  cannot  be  controlled  by  the  statement 
of  the  judge  that  he  did  not  intend  to  do  what  he  has  actually 
done.  Stale  ex  rel.,  BaUroad  Company  vs,  Jmhjefp,  77'i. 

The  appellant  ^ho  suggests  a  diminution  of  the  record  before  the 
expiration  of  the  tkree  judicial  d<»ys  within  which  he  may  file  the 
ttauscript  of  appeal,  is  entitled  to  a  certiorari  for  the  correction 
and  completing  of  the  transcript,  even  after  the  cause  has  been 
aigued  and  submitted  for  judgment,  in  case  his  application  be 
made  before  the  expiration  of  the  three  days  aforesaid. 

Leici8  V8.  Peterkin  et  al,,  p*  780. 

In  a  snit  against  an  administrator  for  a  balance  of  account,  unappeal- 
able in  amount,  the  defendant  reconvenes,  claiming  payment  to 
succession  of  $7000,  proceeds  of  cotton  sold  and  credited  in  plain- 
tiff's account.  Held  :  that  as  any  allowance  made  on  defendant's 
demand  necessarily  increased  the  ordinary  balance  due  plaintiff, 
this  involves  adjustment  of  entire  account  and  the  whole  case  is 
appealable.  Allen,  West  dc  Bush  vs.  Nettles,  p.  IhS. 

In  an  action  for  daraagef.  on  an  injunction  and  a  forthcoming  bond,  ap- 
]H*llee  cannot  urge  in  dismissal  of  appeal,  that  elements  of  damages 
claimed  on  either  of  the  bonds  should  be  eliminated  as  fictitious, 
because  no  recovery  could  be  bad  under  such  bond.  Such  an  ar- 
gument is  a  begging  of  the  very  question,  as  it  can  only  be  adjudi- 
cated on  a  consideration  of  the  merits. 

LalUmde  vs,  Trezevant  et  als»,p,  830. 

The  Supreme  Court  has  no  jurisdiction  over  a  suit  in  nullity  of  a  judg- 
ment rendered  on  an  hypothecary  action,  when  the  amount,  ca 
pay  which  the  property  is  sought  to  be  subjected,  does  not  exceed 
$2,000. 

The  circumstance  that  the  demand  in  nallity  is  coupled  with  a  prayer 
for  damages  exceeding  that  sum,  does  not  make  the  case  appeal- 
able. Mullen  vs,  Zuberbior  &  Behan,  p,  888. 

An  order  of  appeal  granted  at  a  term  of  court  subsequent  to  the  one  at 
which  ih«^  judgment  appealed  from  was  rendered  in  open  court,  is 
not  a  legal  substitute  for  citation.  In  such  case,  citation  of  appeal 
is  indispensable  to  the  perfection  of  the  appeal. 
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In  case  two  different  and  distinct  appeals  are  granted  on  one  order, 
one  may  be  sustained  and  the  other  dismissed. 

When  a  suit  has  for  its  object  ttie  relocation  of  a  pretended  sale  as  a 
fraudulent  simulation,  the  party  whose  title  is  attacked  is  a  neoea- 
sary  party.  This  issue  cannot  be  tried  with  the  debtor  alone^ 
after  the  suit  has  been  dismissed  as  regards  the  alleged  simulated 
owner  of  the  property. 

An  appeal  having  been,  by  plaintiff,  prosecuted  to  the  Circuit  Court  of 
Appeals  from  the  judgment  of  dismissal,  and  same  having  been  by 
that  court  reversed  and  the  cause  remanded ;  and,  thereafter  the 
plaintiff  prosecute  an  appeal  from  the  aame  judgment  to  thU  Court, 
he  is  conclusively  presumed  to  have  abandoned  the  judgment  of 
said  Circuit  Court  of  Appeals  in  his  favor. 

The  principal  and  necessary  defendant  having  been  eliminated  from 
the  suit,  the  only  decree  this  Court  can  render,  is  one  affirming 
the  judgment  appealed  from. 

Trotinstine  de  Co,,  vs.  Ware  ds  Munn,  p.  939. 

A  bond  to  cover  all  costs  is  sufficient  for  a  suspensive  appeal  from  a 
judgment  dismissing  a  third  opposition  claiming  a  preference  on 
the  proceeds  of  a  sale  in  the  hands  of  the  sheriff  over  seizing 
creditor. 

Where  there  are  a  number  of  oppositions  claiming  preference  on  such 
proceeds,  which  are  dismissed,  the  appellants  fiom  the  judgment 
of  dismissal  may  join  in  the  motion  for  the  appeal,  and  in  one  ap- 
peal bond. 

State  ex  rel.  Heath  et  ah  V8,  Judge  et  aU.fp.  1041. 

To  authorize  an  appeal  from  an  interlocutory  decree  the  decree  must 
be  such  as  would  work  an  irreparable  injury. 

So  where  a  lessor  complains  that  the  lessee  has  placed  an  electric  bat- 
tery and  erected  machinery  in  a  part  of  a  building  leased  by  him, 
in  violation  of  the  contract  of  lease,  and  claims  damages  to  the 
amount  of  the  rents  to  be  paid  for  the  residue  of  the  building, 
which  he  avers  will  l>e  abandoned  by  the  tenants,  and  demands 
the  dissolution  of  the  lease,  and  at  the  same  time  asks  for  an  in- 
junction to  stop  the  running  of  the  machinery j>fndeii(e  litej  the 
order  of  the  judge  refusing  to  grant  the  injunction  is  not  appeal- 
able. 

The  injury  likely  to  be  caused  by  the  disturbance  is  not  irreparable, 
nor  is  the  refusal  of  the  injunction  decisive  of  the  cause  on  its 
merits.  Winter  vs,  Fraenkeljp,  1058. 
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Motions  to  dismiss  appeals  should  be  based  on  alleged  irregularities  in 
the  lower  court  or  in  the  appellate  court  in  the  proceedings  rela. 
ting  to  the  appeal,  or  want  of  jurisdiction  in  one  or  both  courts, 
and  should  contain  nothing  relating  to  the  merits  of  the  contro- 
versy except  for  the  purpose  of  illustration. 

One  is  not  disqualified  from  being  a  security  on  an  appearance  bond 
because  he  is  security  for  costs  or  on  the  injunction  bond  in  the 
court  below. 

Where  a  rule  was  taken  to  compel  a  compliance  with  an  adjudication^ 
and  the  property  was  abjudicated  for  a  sum  exceeding  $2000,  this 
court  has  jurisdiction. 

The  plaintiff  in  execution  of  a  money  judgment,  becoming  the  adjudi- 
catee  of  real  property  at  execution  sale,  during  the  pendency  of  a 
devolutive  appeal  therefrom,  and  put  in  possespion  thereunder  by 
the  sheriff  executing  the  writ,  cannot  be  treated  as  being  illegally 
in  possession  because  the  only  evidence  of  her  title  is  the  sheriff's- 
proces  vebal  of  adjudication. 

Notwithstanding  the  amount  of  such  plaintiff's  judgment  may  be  sub- 
sequently reduced  by  the  appellate  court  to  a  sum  less  than  th& 
price  of  adjudication,  and  the  sheriff's  procea  verbal  does  not  re- 
cite the  payment  thereof  by  the  purchaser,  she  cannot  be  treated 
as  in  contempt  of  an  injunction  obtained  by  the  judgment  debtor, 
restraining  her  from  making  sale  of  the  property  pendente  lite,  on 
account  of  her  attempt  to  procure  a  deed  of  a  sale  from  the  sheriff,, 
by  rule,  in  the  meanwhile.  Pasley  vs,  MeConnell,  p,  1097. 

A  celerk's  certificate  that  a  transcript  is  complete,  as  containing  all  the 
evidence  adduced,  etc.,  protects  an  appellant,  although  the  tran- 
script does  not  contain  that  evidence. 

In  such  a  case,  in  furtherance  of  the  ends  of  justice,  the  cause  must  be- 
remanded.  Grand  fjodge  vs.  Tax  Collector,  el  aU,,  p.  1109. 

ASSESSMENT. 

Proof  that  there  has  been  a  decrease  in  the  values  of  buildings  in  the^ 
immediate  vicinity  of  that,  whose  assessment  is  sought  to  be  re- 
duced by  suit,  and  also  a  diminution  in  the  rents  of  such  property 
in  the  same  locality,  and  proof  likewise  of  extravagance  in  the^ 
construction  of  the  building,  so  that  such  cost  is  not  a  pioper  test 
of  its  value  when  assessed,  will  justify  a  reduction  of  the  assess- 
ment. Cotton  Exchange  va  Assessors  et  aL,  p,  95. 

The  taxpayer,  before  bringing  suit  for  the  reduction  or  correction  of 
an  assessment,  must,  as  a  condition  precedent,  make  the  prelimin- 
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ary  opposition  tliereto  an<l  application  for  redress,  provided  for  by 
law.  Shattuck  cJ&  Hoffman  vs.  New  Orlcaits  ct  al.,  p.  206. 

It  is  permissible  for  a  number  of  taxpayers,  claiming  to  have  a  com- 
mon interest  in  the  enforcement  of  an  ordinance  of  the  police  jnry, 
enacted  from  motives  of  public  policy,  for  the  rfdoction  of  tax 
assessments,  to  unite  in  one  suit,  seeking  like  relief,  from  same 
injury  and  upon  the  same  grounds. 

Section  24  of  Act  96,  of  1882,  does  not  create  aboard  of  equalization 
in  the  F>ense  of  Article  20:J  of  the  Constitution,  but  delfgaU'S  to  the 
board  of  re  visors  created  by  Section  24  of  that  act,  nniongst  others, 
the  power  lo  correct  assessments  illegally  or  wrongfully  made  iu 
the  listing  or  vahuition  thereof  j  and  tlie  power  to  equalize  aFSoss- 
nientfi  of  all  properties  of  like  character  and  relative  value  within 
their  paiish. 

For  this  purpose  said  board  is  empowered  to  summon  and  examine 
witnesses  with  regard  to  the  value  and  character  of  .the  proper  ties 
assessed;  and  upon  the  evidence  to  determine  the  correctness  of 
the  listing  and  valuation  thereof. 

The  police  jury,  acting  as  a  board  of  reviewers,  cannot,  by  ordinaiic*-, 
reduce  the  jyerccntage  of  the  assessment  for  the  year,  by  waids  or 
otherwise.  They  can  levy  such  a  certain  lyercentmn  on  the  total 
assessment  as,  in  their  view,  may  be  necessary  to  defray  the 
parochial  expenses;  but  they  cannot  reduce  to  the  standard  of 
parochial  necessities. 

Such  revision,  correction,  arbitration  or  equalization  as  the  board  of 
reviewers  may  make  of  assessments,  are  subject  to  review  by  the 
courts,  and  their  action  is  final,  unless  ''set  aside  or  changed,  as 
provided  by  law." 

State  exrel,  Johnson  et  aL  vs.  Tax  Collector,  et  aL,p.  530. 

BATTURE. 

In  order  that  recovery  be  had  under  R.  S.  sec.  318,  the  following  con- 
ditions must  concur,  viz:  t 

First,    The  evidence  must  show  that  the  plaintiff  is  a  ripaiian  pro- 
prietor of  the  property  in  dispute. 

Second.    That  there  has  foimed  an  accretion  or  batture,  in  front  of 
same,  more  than  is  necesf.ary  for  public  use. 

Third.    That  defendant  withholds  this  accretion  or  battnre. 
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Batture  is  nn  elevation  of  the  bed  of  a  river  under  the  surface  of  the 
water;  but  it  is  sometimes  used  to  signify  the  same  elevation 
when  it  has  risen  above  the  surface. 
The  term  batture  is  applied,  principally,  to  certain  portions  of  the 
bed  of  the  Mississippi  river  which  are  let  dry  when  the  water  is 
low,  and  are  covered  again,  either  in  whole  or  in  part,  by  the 
annual  swells. 

The  banks  of  a  river  arc  not  sold;  they  pass  as  an  accessory  of  the 
contiguous  land  wlicn  sold,  and  the  property  of  the  bank  belongs 
to  the  adjacent  proprietor. 
When  the  sovereign  grants  land  contiguous  to  the  river  without 
mentioning  the  bank,  it  passes  as  an  accessory,  and  it  must  do  so 
by  the  deeds  of  private  citizen t*. 

Under  the  laws  of  France  and  Spain,  batture  did  not  belong  to  the 
cities  and  towns  as  ripiirian  owners,  in  the  sense  of  actual  and 
indefeasible  ownership,  but  solely  for  the  purposes  of  administra- 
tion. 

The  possession  of  the  locus  in  quo  by  a  city  simply  for  administration, 
and  not  inconsistent  witii  the  ownership  in  the  ripaiian  proprie- 
tor, and  destined  in  its  nature  to  terminate  upon  the  happening  of 
a  certain  contingency,  cannot  be  pleaded  against  the  latter  jis  a 
basis  for  prescription. 

Land,  after  being  set  apart  for  public  use,  and  enjoyed  as  such,  and 
private  and  individual  rights  acquired  with  reference  thereto,  the 
law  considers  it  in  the  nature  of  an  C8t02)pelin pais y  vfhich  pre- 
cludes the  original  owner  from  denying  the  dedication. 

A  city  or  town  is  not  authorized  to  construct  permanent  edifices  upon 
the  batture,  to  the  detriment  of  the  riparian  proprietor,  or  to  the 
injury  or  inconvenience  cf  the  public,  but  it  may  construct  those 
which  may  be  of  public  utility  and  advantage. 

The  use  of  the  pr()pert3'  as  a  landing  and  wharf  for  the  reception  of 
coal-boats  and  coal,  is  a  public  use,  the  public  character  of  which 
is  not  destroyed  by  the  fact  that  it  is  temporarily  farmed  out  to 
particular  parties. 

The  original  proprietors  arc  not  entitled  to  recover  the  revenues  paid 
by  such  parties  as  a  consideration  for  the  privileges,  because  such 
revenues  result  from  the  exercise  of  the  public  easement  itself, 
and  not  from  use  independent  thereof. 

Heirs  of  Leonard  vs.  Baton  liouge,  p,  275. 
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The  purport  of  a  bill  or  note  ia  to  be  collected  from  the  eight  coroen 

of  it;  and  a  metnorandain  ou  the  back,  effecting  its  operatioD, 

must  be  regarded  as  if  written  on  ita  face. 
A  memorandum  made  after  the  execution  of  the  infitrument,  with  the 

consent  of  all  parties,  will  modify  and  control  its  future  operation 

in  market.  MorrU  V8,  Cain  et  aU.,  p.  712. 

If  it  were  known  to  the  transferee  of  a  negotiable  promissory  note, 
acquired  for  value  and  before  maturity,  on  taking  it  that  the  con- 
sideration was  future  and  contingent,  and  that  there  might  be 
offsets  against  it,  this  would  not  make  him  liable  for  the  equities 
between  the  original  parties. 

It  cannot  affect  the  negotiability  of  a  note  that  its  consideration  is  to 
be  thereafter  realized,  or  that  from  some  contingency  it  may  never 
be  enjoyed.  Bank  rs,  Cason^  p.  865. 

CARONDELET  CANAL  AND  NAVIGATION  COMPANY. 

The  Carondelet  Canal  and  Navigation  Company  have,  and  its  prede- 
cessors  had,  a  perfect  right  to  use,  appropriate  and  enjoy  the 
property  adjacent  to  Bayou  St.  John  and  Canal  Carondelet,  on 
either  side,  for  the  purpose  of  facilitating  their  operations  in  the 
improvement  of  navigation  therein,  as  contemplated  in  their  sev- 
eral charters. 

Among  their  chartered  rights  are  the  construction  acd  maintenance  of 
roads  on  either  side  and  collection  of  tolls  thereon  ;  to  take  and 
receive  from  each  passing  vessel  toll,  according  to  her  tonage  ;  to 
prf^vent  any  person  from  using  the  same  in  any  way  injuriously  to 
them,  or  embarrassing  to  commerce. 

No  one  can  derive  any  adverse  right  of  possession  or  ownership  to  any 
property  adjacent  to  said  bayou  or  canal  from  the  State,  by  a  title 
subsequent  in  date  to  the  Navigation  Company's  charter;  because 
the  State,  in  such  case,  would  be  the  common  author. 

Having  the  exclusive  right,  under  its  charter,  to  the  use  of  the  banks  or 
shores  of  the  Bayou  St.  John  and  Canal  Carondelet,  for  its  opera- 
tion for  the  purpuse  of  navigation,  no  one  has  the  right  to  estab- 
ish  a  ferry,  for  the  conveyance  of  passengers,  across  the  same 
without  permission  of  the  defendants;  and  when  such  permission 
is  given  by  them,  on  the  condition  that  it  shall  not  impede  navi- 
gation thereon,  it  may  be  recalled  when  ascertained  to  be  incon- 
venient and  a  hinderance  to  vessels. 

Singer  vs.  Carondelet  Canal  and  Navigation  Company,  p.  478. 
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CERTIORARE. 

Oertwrari  can  only  be  resorted  to  when  proceedings  are  absolutelj 
null. 

It  i a  only  when,  upon  examination  of  the  record,  the  proceedings  appear 
to  be  null  and  void,  that  they  should  be  avoided  and  the  respon- 
dent directed  to  try  them  anew,  in  conformity  with  the  provisions 
of  the  law. 

State  ex  rel.  Brotissard  V8,  JusUoe  of  the  Feaee,  p,  776. 

If  no  complaint  is  made  of  the  hgality  of  a  city  ordinance  alleged  to 
have  been  violated^  nor  of  the  rc^i*/an7i/ of  a  judgment  pronounced 
thereunder,  and  there  is  nothing  on  the  face  of  the  papers  showing 
that  the  charge  preferred  is  not  an  offense  against  said  ordinance, 
an  appliancation  for  a  writ  of  certiorari  will  be  refused. 

State  ex  rel.  May  V8,  Becorder,  p,  992. 

COMMUNITY  OF  ACQUETS. 

Lands  purchased  in  the  name  of  the  wife,  .and  paid  partly  with  her 
paraphernal  funds  under  the  administration  of  the  husband,  and 
partly  with  the  funds  of  the  community,  fall  into  the  community. 

In  a  suit  for  dissolution  of  the  community  by  the  wife,  an  allegation 
of  the  wife  claiming  the  funds  thus  invested,  as  her  paraphernal 
funds,  will  debar  her  of  the  right  to  claim  the  lands  in  question  as 
her  paraphernal  property. 

She  cannot  be  allowed  to  claim  at  the  same  time  the  price  and  the 
thing,  and  will  be  held  to  that  part  of  her  pleadings  in  which  she 
corrects  an  error  in  previous  pleadings,  in  which  she  liad  omitted 
to  claim  these  paraphernal  funds.  Property  purchased  during  the 
community,  in  the  name  of  the  wife,  will  be  treated  as  cofnmunity 
property  until  proof  is  made  by  the  wife  to  show  that  it  was  pur- 
chased for  her  own  account  and  with  her  paraphernal  funds,  of 
which  she  had  retained  the  administration.  Mere  recitals  in  the 
acts  to  that  effect  amount  to  no  presumption  in  her  favor. 

The  wife  has  the  right  of  demanding  the  administration  of  the  para- 
phernal property  previously  confided  to  her  husband  whenever  she 
chooses,  and  such  a  demand  must  not  be  confounded  with  the 
action  for  the  dissolution  of  the  community. 

The  husband  who  has  the  administration  of  the  wife's  paraphernal 
funds  owes  no  interest  thereon  before  the  dissolution  of  the  com- 
munity, or  before  the  wife  has  obtained  a  judgment  for  the  resti- 
tution of  her  separate  funds. 

As  a  general  rule  husbands  and  wives  are  incapacitated  from  contract- 
ing with  each  other  during  marriage,  save  in  exceptional  cases 
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ODumerated  in  Art.  2446  Civil  Code.  Hence,  they  cannot,  b}*  con- 
tract, bind  the  hnsband  to  pay  interest  on,  or  create  a  mortgage  to 
secure  the  paraphernal  funds  of  the  wife,  when  none  are  due  or 
exist  under  the  law.  But  the  inscription  of  such  an  act  will  be 
considered  as  that  of  an  authentic  declaration  of  the  husband 
touching  the  paraphernal  funds  received  by  him,  for  his  wife,  and 
effect  will  be  given  to  it  as  notice,  bnt  not  as  a  contract. 
A  dation  en paiement  by  the  husband  to  the  wife,  on  the  score  of  de- 
tailed indebtedness  from  him  to  her,  cannot  stand  in  the  face  of 
proof  that  the  indebtedness  as  therein  described  did  not  exist. 

Burns  vs,  Thampsanf  p,  377. 

There  can  be  no  reckoning  between  the  spouses  inter  seee  as  to  the 
quantum  of  labor  bestowed,  or  capital  by  either  withdrawn  during 
the  existence  of  the  community. 

The  distinct  interest  of  the  wife  attaches  at  the  dissolution  of  the  mar- 
riage; but  neither  spouse  can  sue  for  half  the  price  of  any  specific 
thing  acquired  during  the  marriage,  when  the  liquidation  of  the 
community  does  not  show  any  gains  to  be  divided. 

The  value  of  improvements  and  ameliorations  made,  upon  separate 
property  of  either  spouse,  during  the  marriage,  i«  at  the  expense 
of  the  community,  only  when  it  is  not  due  to  the  ordinary  course  of 
things,  to  the  rise  in  the  value  of  property,  or  the  chances  of  trade 

Bartoli  vs,  Huguenard,  p,  411. 

In  the  absence  of  proof  that  the  husband  has  invested  his  individual 
funds  in  the  community,  neither  he,  nor  his  heirs  can  claim  that 
the  conjugal  partnershsp  is  indebted  for  the  same. 

Succession  of  Rhodes,  p,  473. 

The  presumption  of  law  is  that  property  purchased  during  the  mar- 
riage, whether  in  the  name  of  both  or  either  spouse,  is  community 
property.  , 

When,  however,  the  property  is  bought  in  the  name  of  the  wife,  she 
has  the  faculty  of  rebutting  this  presumption  by  showing  that  she 
purchased  the  property  by  the  investment  of  her  paraphernal 
funds,  which  were  administered  by  her  separately  and  apart  from 
her  husband. 

8he  carries  the  burden  of  proof  of  three  crucial  facts:  (1)  Parapher 
nality  of  the  funds;  (2)  administration   thereof  separately  and 
apart  from  her  husband ;  (3)  investment  by  her. 

Where  a  man,  on  the  eve  of  marriage,  gives  to  his  intended  spouse  a 
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check  far  $20,000  on  a  banking  firm,  the  donation  may  be  incom- 
plete and  revocable  at  any  time  before  actual  collection  of  the 
check  by  the  donee;  but  when  Bhe  has  presented  the  check  and 
the  drawees  have  honored  the  same  by  placing  the  amount  to  her 
individual  credit,  under  her  instructions,  the  donation  is  complete, 
and  the  funds  are  her  paraphernal  property. 

The  case  is  not  affected  by  t)ie  fact  tliat  the  husband  was  a  member  of 
the  banking  firm.  The  firm  is  a  legal  entity,  separate  and  dis- 
tinct from  its  members,  and  the  possession,  custody  and  obliga- 
tion resulting  from  such  deposit  were  those  of  the  firm,  and  not  of 
the  husband,  as  a  member. 

When  the  account  thus  opened  with  the  wife  is  kept  in  her  name  and 
subject  to  her  exclusive  order  and  control,  without  interference  by 
her  husband,  this  constitutes  a  separate  administration  by  her. 

The  property  here  in  controversy,  having  be<-n  bought  in  the  name  of 
the  wife,  by  her  consent  and  direction,  and  having  been  paid  for 
by  her  check  against  her  account  with  the  bankers,  and  having 
always  been  regarded  and  treated  as  her  separate  property,  it  can- 
not be  subjected  to  the  debts  of  the  husband  or  of  the  community. 

The  purchase  price  of  pioperty  acquired  by  an  agent  in  the  name  of  a 
married  woman,  with  her  husbacd^s  authority,  is  considered  as 
paid  out  of  her  funds,  although  the  agent  drew  on  the  husband  for 
the  same,  when  the  evidence  shows  that  the  check  was  endorsed 
by  the  husband  to  be  paid  out  of  his  wife's  money,  and  she  her- 
self directed  her  bankers  to  do  so,  and  that  it  was  thus  done. 

SiauffeTj  Maeready  dt  Oo,  vs,  Morgan,  p.  632. 

Proptrty  acquired  during  the  marriage  in  the  name  of  the  husband  is 
presumed  to  belong  to  the  community.  Nor  will  such  presump- 
tion be  rebutted  by  proof  that  he  acquired  the  property  with  the 
money  of  his  children  by  a  former  marriage ;  nor  will  such  fact 
affect  the  title  of  the  community  to  the  property,  though  it  may 
create  a  debt  against  it. 

The  heirs  of  the  wife  become  vested  with  a  title  to  her  share  of  the 
community  propert}'  at  the  moment  of  her  death ;  and  though  they 
receive  it  subject  to  the  payment  of  the  community  debts,  they  are 
not  bound  to  await  a  liquidation  of  the  community  before  resort- 
ing to  an  action  to  recover  it.  Tug  well  vs.  Tug  well,  32  Ann.  848, 
and  Glasscock  vs.  Clark,  33  Ann.  584,  re-afilrmed.  Nor  in  such 
action,  petitory  in  its  character,  is  the  indebtedness  of  the  com- 
munity or  its  financial  condition  dissolved,  when  a  legitimate  sub- 
ject of  enquiry.  Heir$  of  Murphy  vs,  Jureif  dt  QiUis^p.  786. 
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COMPROMISE. 

Though  plaintiffs  in  a  suit  may  have  given  no  express  authority  to 
their  attorneys  to  compromise  the  same,  yet  where  tlie  attoroeys 
have  compromised  it,  and  given  proper  information  to  their  clients 
of  the  terms  of  the  compromise,  and  remitted  to  them  the  money 
paid  under  it,  which  is  received,  the  latter  will  be  held  to  have 
ratified  it,  and  will  be  bound  by  it.  A  jndgnrent  rendered  on  the 
compi-omise  can  be  pleaded  as  res  <idjudicaia  to  another  suit  be- 
tween the  same  parties,  and  embracing  the  same  subject-matter. 

Oulverhouae  vs.  MarXy  p.  809. 
CONTRACTS. 

To  execute  voluntarily,  under  Article  2272  R.  C.  C,  is  to  execute  with 
the  intention  to  confirm  or  ratify. 

The  act  from  which  confirmation  or  ratification  is  sought  to  be  de- 
duced, must  evince  such  intention  clearly  and  unequivocally. 
None  will  be  inferred  when  the  act  oan  be  otherwise  explained. 

In  cases  of  doubt,  the  party  to  whom  the  act  is  opposed  must  have  the 
benefit  of  the  doubt. 

A  purchaser  who  pays  interest  on  a  note  of  his  vendor,  in  the  hands  of 
a  third  person,  assumed  by  him  as  part  of  the  price  of  the  lands 
bought,  and  which  he  had  bound  himself  hefare  the  sale  to  pay  to 
such  person,  cannot  be  treated  as  one  voluntarily  executing  an  ob- 
ligation, so  as  to  deprive  him  of  the  right  to  prosecute  a  suit  pre- 
viously instituted  by  him  against  his  vendors  to  rescind  the  sale. 

Breaux  vs.  SartJoil  et  als.,p.  243. 

The  condition  that,  should  a  railroad  not  be  built  within  a  stated  time, 
the  contract  giving  right  of  way  shall  he  null  and  void,  is  resolu- 
tory in  character. 

Until  the  dissolution  is  judicially  demanded  for  non- performance,  the 
obligor  has  the  right  to  comply  with  his  part  of  the  contract. 

An  obligee  who  is  present  during  the  performance  of  the  obligation, 
after  the  expiration  of  the  delay,  who  does  not  object,  and  allows 
the  work  to  be  completed,  cannot  be  permitted  by  suit,  brought 
more  than  a  year  afterward,  to  demand  the  value  of  the  land  taken 
for  the  building  of  the  road,  and  claim  damages,  consequent  on 
the  use  of  the  grant,  and  which  were  not  in  the  contemplation  of 
the  parties  when  the  contract  was  entered  into. 

Gayden  vs.  Railroad  Company,  p.  269. 

A  party  who  makes  a  transfer  in  writing  of  live  stock,  and  who  does 
not  prove  that  the  contract,  apparently  a  sale,  was  designed  to  be 
one  of  suretyship,  and  that  he  received  no  consideration,  cannot 
recover  the  stock  in  question. 
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An  intervenor  who  claimB  ownerahip  of  such  stock,  as  having  been 
given  in  payment  to  him  of  a  judgment  against  the  defendant, 
cannot  recover  where  it  appears  that  the  debt  for  which  the  judg- 
ment had  been  obtained  had  no  existence,  having  been  previously 
extinguished  by  payment,  and  where  the  surrounding  circum- 
stances teod  to  show  that  the  proceediug  is  the  result  of  a  com- 
bination between  the  defendant  and  the  intervenor  (plaintiff  in 
the  suit)  to  frustrate  plaintiff  from  his  rights. 

Forstall  vs.  Lareke,  j>.  286. 

Want  of  consideration  and  knowledge  of  circumstances  of  relief,  under 
which  a  note  was  issued  and  a  mortgage  consented  to  secure  its 
payment,  may  be  pleaded  against  a  third  party,  but  cannot  exon- 
erate the  drawer  and  mortgager,  unless  fully  established  against 
such  party  whose  presumed  innocence  is  always  implied. 

Representations  of  indebtedness  and  of  ownership  by  one  and  acted 
upon  by  another,  in  good  faith,  conclude  the  former  and  protect 
the  latter.  lawyer  vs,  Woulfe  et  aU.,  p.  423. 

A  contract  made  by  parties,  who  are  commission  merchants  and  fac- 
tors, for  the  storage  of  cotton  assigued  to  them,  during  a  certain 
period  and  at  a  stated  price  per  bale,  must  be  viewed  as  entered 
into  for  ihmr  own  account  and  not  for  that  of  their  customers,  al- 
though it  may  be  that  they  charge  for  such  storage  and  other  items 
a  price  per  bale,  including  a  rate  higher  for  the  storage. 

Such  parties  could  not  shirk  responsibility  in  a  suit  against  them  for 
unpaid  storage,  by  saying  that  the  contract  was  not  entered  into 
by  them  foi  their  own  account,  but  for  that  of  their  customers.  As 
they  could  be  hold  liable,  they  have  a  right  to  sue  for  damages 
sustained  by  them,  in  case  of  breach  of  contract,  specially  the 
difference  between  the  rate  of  storage  agreed  on  and  that  paid. 

A  right  to  claim  damages  for  breach  of  contract,  remains  unrestricted, 
in  the  absence  of  qualification  in  the  contract  and  can  be  exercised 
so  as  to  include  all  injur3'  sustained,  whether  foreseen  or  not. 

A  putting  in  default  would  be  a  vain  ceremony  and  unnecessary,  in 
presence  of  an  acknowledged  inability  to  perform. 

Allen,  West  &  Bush  vs.  Steers,  p.  586. 

Parties  may,  by  their  contracts,  waive  rights  which  they  would  be  en- 
titled to  enforce  under  the  general  law. 

Plaintiff,  being  about  to  erect  a  dam  across  a  watercourse,  which  de- 
fendant opposed,  and  was  about  to  enjoin,  entered  into  an  agreement 
with  the  latter^  that  if  he  would  not  enjoin  the  work,  but  permit  its 
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completion,  defendaDt  might  remove  the  dam  if,  io  the  high*wat4sr 
sengoD,  it  should  prove  iDJarionsly  to  subject  defendant's  land  to 
overflow,  on  giving  plaintiff  notice  in  time  to  close  a  ditch  leading 
from  the  watercourse  through  his  plantation.  Defendant  having 
cut  the  ditch,  held  that  plaintiff  Tvas  not  entitled  to  damages  on 
defendant's  showing  that  it  did  subject  his  land  to  overflow,  and 
tliat  the  ditch  was  actually  closed. 

Plaintiff's  demand,  however,  for  an  injuctiou  restraining  defendant  from 
further  interfering  with  the  reconstruction  of  the  dam  and  from 
tearing  it  down  when  rebuilt,  is  sustained. 

The  contract  being  fully  executed,  and  the  statvs  q\u>  restored,  defend- 
ant cannot  take  the  law  into  his  own  hands,  but  must  resort  to 
legal  remedies  for  further  vindication  of  his  rights. 

The  dam  being  authorized  by  the  police  jury  for  the  purpose  of  carry- 
ing a  public  road  across  the  watercourse,  the  police  jury  should  be 
a  party  to  any  proceedings  to  test  the  legality  of  its  proceedings, 
and  we  decline  to  pass  upon  those  questions  in  its  absence. 

Egan  v$.  Bv^s,  p.  967. 

Plaintiffs,  as  agents  of  defendants,  entered  into  certain  contracts  of  sale 
of  cotton  for  future  delivery  with  third  persons.  Held:  That  tlie 
legality  of  said  contracts  depends  on  the  dealings  between  the 
parties  thereto ;  and  cannot  be  affected  by  the  fact  that  in  various 
previous  transactions  which  plaintiffs,  as  agents,  had  made  with 
other  third  parties,  settlements  had  been  made  by  adjustment  of 
differences. 

This  raises  no  presumption  that  the  parties  to  these  contracts  intended 
and  impliedly  consented  to  such  mode  of  settlement. 

Plaintiffs  having  been  invested  by  defendant's  firm  with  express  dis- 
cretionary power  to  manage  and  settle  the  contracts  ''as  if  the^ 
were  their  own,"  defendant  is  bound  by  the  mode  of  settlement 
adopted  in  absence  of  proof  of  fraud  or  injury. 

The  liability  of  one  partner  for  the  contracts  made  by  his  copartner, 
without  his  knowledge  or  assent,  is  a  question  of  agency.  Thiid 
persons  are  not  bound  by  special  limitations  in  the  articles  of 
partnership  of  which  they  have  no  notice,  but  may  assume  that 
the  partners  have  the  power  ordinarily  incident  to  the  business  pur- 
sued by  the  firm. 

Dealing  in  futures  is  not,  as  a  matter  of  law,  and  in  absence  of  evi- 
dence, presumed  to  be  an  incident  of  the  business  of  cotton  buyers 
and  commission  merchants. 
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But  where  defendant's  firm  bad  two  places  of  baBineas — one  in  New 
Orleans,  directed  by  him,  and  the  other  in  Savannah,  conducted 
by  his  copartner,  and  where  both  branches  had  i*epeated]y  em- 
ployed plaintiffs  iu  dealings  in  fntnres,  and  had  received  and 
settled  the  accounts.  Held :  that  plaintiffs  had  the  right  to  as- 
sume that  such  dealings  were  within  the  scope  of  the  business, 
and  within  the  presumed  knowledge  of  all  the  parties. 

In  this  case  plaintiffs  received  from  the  SaVaunah  partner  two  orders 
for  purchase  of  futures,  one  for  account  of  the  firm,  the  other  for 
-  his  individual  account.  Held :  that,  without  the  clearest  proof 
that  the  latter  was  for  the  firm,  in  such  manner  as  to  make  it  cer- 
tain that,  if  profit  had  resulted,  the  firm  would  have  received  it, 
the  latter  cannot  be  held  for  the  loss. 

Onmner  dt  Co,  va.Stu^keny  1076. 

CONSTITUTIONAL  LAW. 

Act  104,  of  1886,  relative  to  the  removal  of  the  parish  seat  in  Avoy- 
elles parish,  is  constitutional  in  all  its  parts. 

It  embraces  but  one  object,  and  that  object  is  expressed  in  its  title. 

It  was  within  the  power  of  the  Legislature  to  allow  the  removal,  on 
conditions  provided  for  in  Auch  cases  by  the  Constitution,  viz : 
The  adoption  of  the  law  by  the  electors  of  the  parish  and  the  con- 
sent of  the  property  taxpayers  voting  at  such  election  to  pay  an 
increase  of  taxation  beyond  the  constitutional  limit. 

It  was  needless  to  express  the  conditions  in  the  title  of  the  law.  The 
enumeration  of  the  one  without  the  other  was  a  superfluity,  and 
is  not  destructive  of  the  law. 

Until  the  conditions  prescribed  by  the  Legislaturo  had  been  complied 
with;  there  existed  no  authority  to  undertake  the  removal. 

It  is  shown  that  the  property  taxpayers  were  not  consulted  and  did  not 
vote  at  all  on  the  question  of  increase  of  taxation  beyond  the  con- 
stitutional limits. 

The  announcement  by  the  Secretary  of  State  that  the  law  had  not 
been  adopted  was  correct. 

Edwards  et  al.  vs.  Police  Jury  et  aXs.j  p.  855. 

Act  No.  45,  of  1880,  which  is  entitled  ''An  Act  to  organize  the  City 
Courts  in  the  city  of  New  Orleans,  to  regulate  the  territorial  juris- 
diction thereof  and  proceedings  therein,  and  to  fix  the  salaries  of 
the  judges,^'  is  not  unconstitutional  as  violative  of  either  Article 
46,  or  Article  135  of  the  Constitution. 

Its  provisions,  which   define   the  territorial  jurisdiction  of  the  city 
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courts,  far  from  conflicting  with,  were  enacted  in  furtherance  of. 
Article  135  of  the  Constitution,  in  whicli  the  courts  aforesaid  are 
created.  Under  its  provisions,  it  is  clear  that  no  resident  of  the 
left  bank  of  the  city  of  New  Orleans  can  be  sued  in  the  Third  City 
Court,  whose  jurisdiction  is  restricted  to  tiiat  portion  of  the  city 
of  New  Orleans  which  lies  on  the  right  bank  of  the  Mississippi 
river.  State  ex  rel.  Levy  rf-  Bro,  vs.  Judge^  p.  889. 

CORPORATIONS. 

Where  the  charter  of  a  railroad  company  requires  that  the  stock  shall 
be  paid  for  in  cash,  and  that  no  certificate  shall  issne  until  sach 
payment  is  made,  it  is  a  sufficient  compliance  with  the  statute  pre- 
scribing that  the  charter  of  sach  companies  must  set  forth  ''the 
time  when  and  the  manner  in  which  ^'  the  stock  shall  be  paid  for. 

Railroad  Compa/ny  rs,  Frank,  p,  707. 

COURTS. 

The  conduct  of  a  district  judge  who  enjoins  an  execution  predicated  on 
a  judgment  of  the  Supreme  Couit,  on  the  giound,  as  alleged,  that 
said  judgment,  from  its  terms  and  under  restrictions  placed  by  the 
court  which  rendered  it,  is  not  yet  executory,  is  not  amenable  to 
the  charge  that  the  inferior  judge  refuses  obedience  to  the  man- 
date of  the  superior  court. 

It  is  competent  for  the  district  judge  to  consider  such  an  allegation, 
and  to  act  according  to  his  construction  of  the  true  meaning  of  the 
judgment.     His  course  will  not  be  interfered  with  by  mandamus. 

State  e;r  reL  Huyghe  vs.  Judge,  p.  99. 

An  action  (the  object  of  which  is  the  nullity  of  certain  judicial  pro- 
ceedings had  in  a  succession,  and  the  payment  of  a  legacy),  when 
allotted  to  a  division  of  the  District  Court  for  tlie  Parish  of  Or- 
leans, other  than  that  to  which  the  succession  proceedings  ha4l 
previously  allotted,  can  be  properly  transferred  from  the  former  to 
the  latter,  on  exceptions  of  defendant.  The  judge  of  the  division 
to  which  the  case  was  allotted  has  no  authority  to  dismiss  the 
suit,  simpty  because  it  was  improperly  allotted  to  his  division. 

Such  action  is  not  necessarily  divisible,  its  purpose  being  the  payment 
of  a  legacy  out  of  the  assets  of  a  solvent  succession,  though  the 
proceedings  attacked  show  it  to  be  insolvent. 

Pirom  vs.  BUey,  p.  3(Ki. 

The  jurisdiction  of  a  court,  competent,  ratione  inatera,  represented  by 
divisions,  may  be  assented  to,  in  any  division  before  which  the 
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caude  or  matter  may  be  pending.    Each  division  exercises  all  the 
powers  of  the  court  it  represents. 

Nowhere  does  tlie  Constitution  forbid  the  trial,  without  previous  al- 
lottment,  of  cases  by  the  judge  of  a  division  of  the  Civil  District 
Court  for  the  parish  of  Orleans,  where  the  parties  do  not  object  or 
assent  to  such  trial.  Ibid. 

The  correctness  or  regularity  of  the  judgment  of  a  competent  court, 
making  the  appointment  of  an  undertutor,  cannot  be  questioned 
or  reviewed  collaterally,  even  by  the  court  which  had  made  the 
appointment.  His  appointment  is  full  proof  of  his  capacity  and 
has  effect  on  third  persons  until  set  aside  by  appeal  or  in  an  ac- 
tion of  nullity. 

Hence,  an  a^judicatee  of  succession  property  cannot  set  up  the  nullity 
of  the  proceedings  leading  to  the  sale,  on  the  ground  of  the  alleged 
illegality  of  the  appointment  of  the  undertutor  who  presided  over 
the  family  meeting  which  recommended  the  sale,  if  the  record 
shows  that  he  was  appointed  by  a  court  of  competent  jurisdiction. 

Succession  of  Keller,  p,  579. 

A  suit  for  the  expropriation  of  property  cannot  be  tried  in  vacation, 
but  only  at  a  term  of  the  court. 

Tehffraph  Campanif  rw.  Rmlrmul  Companu,  p»  (i59. 

CRIMINAL  LAW. 

APPEAL. 

The  Supreme  Court  has  no  jurisdiction  of  an  appeal  taken  by  the  State 
from  a  judgment  quashing  an  information  for  an  offense  punishable 
by  fine,  or  in  default,  by  imprisonmebt  or  otherwise  than  at  hard 
labor,  as,  in  auch  a  case,  no  fine  exceeding  (300  can  possibly  have 
been  actually  imposed,  which  is  the  constitutional  requirement. 

State  VM.  Smith  et  al,,p.  231. 

In  an  appeal  by  the  State  from  a  judgment  sustaining  a  motion  to 
quash  an  indictment,  rulings  made  in  favor  of  the  State  cannot  be 
discussed,  as  the  accused  who  has  not  yet  been  tried  could  not 
appeal.  SUite  vs.  JhilnnSf  p.  676. 

An  appeal  taken  by  the  State  to  a  judgment  quashing  the  general 
t^enire  of  jurors  on  the  ground  that  the  term  of  court  at  which  it 
was  impaunelled  was  irregular  and  illegal,  and  present<*d  here 
after  the  jury  had  been  discharged  and  the  term  had  lapsed,  will 
not  be  entertained,  because  any  judgment  we  might  render  would 
be  utterly  futile  and  inconsequential. 
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It  might  be  different  if  the  indictment  had  been  found  by  the  graod 
jury  formed  out  of  the  venire  quashed,  which,  however,  is  not  the 
case.  State  vs,  Segura^  et  al.^  p.  683. 

In  criminal  caaes  the  Supreme  Court  cannot  consider  au  appeal  the 
record  of  which  contaiu«  no  plea  or  matrer  presenting  au  issue  of 
law  involved  in  the  trial. 

The  course  of  attorneys  who  take  appbaU  in  crimtual  cases  to  which 
rhey  pay  no  further  attention,  is  deserving  of  judicial  censure. 

State  r».  Paul,  p.  795. 

A  motion  of  appeal  in  a  criminal  case  must  be  made  in  open  court  (act 
1878,  No.  30,  p.  56),  within  ten  days  after  sentence  was  passed. 
Where  the  court  adjourns  on  that  da^,  and  the  motion  is  made  on 
the  day  of  its  i^e-opeoing,  the  motion  is  in  time. 

A  transcript  of  appeal  in  such  a  case  need  not  be  filed  before  the  open- 
ing of  the  appellate  court,  whatever  the  return  day  be.  It  la  in 
time  if  filed  for  such  opening.  Stute  vs.  Estoup^p.  906. 

Where  there  is  a  disagreement  between  the  trial  judge  and  the  counsel 
for  the  accused  touching  the  facts  connected  with  a  ruling  com- 
plained  of,  and  the  record  does  not  enable  the  appellate  court  to 
ascertain  the  exact  truth,  the  statement  of  the  judge  appearing  in 
the  bill  of  exceptions  or  otherwise  of  record  sliould  control  the 
conclusion  of  the  court  on  the  controverted  points. 

State  vs.  nm,  et  al.,  p.  927. 

A  decree  setting  aside  a  judgment  of  forfeiture  of  an  appearance  bond 
is  theoretically  and  practically  one  granting  a  new  trial  and  is  not 
appealable.  State  vs.  Cole,  p.  938. 

BURGLARY. 

Burglary  is  a  statutory  offence.  An  information  charging  that  the 
breaking  and  entering  into  was  done  wilfully,  maliciously  and 
feloniously,  is  not  defective  for  not  setting  forth  that  the  act  was 
done  burfflariously.  State  rs.  Jordan,  p.  340- 

CHARGt:. 

A  trial  judge  is  justified  in  refusing  to  read  to  the  jury  the  text  of  a 
law  which  has  no  bearing  on  the  prosecution,  and  can,  therefore, 
find  no  application. 

Doing  so  would  be  uselessly  charging  abstract  propositions  of  law. 

A  charge  is  not  improper  or  illegal }  that  it  was  unnecessary  that  a 
person  named  in  the  information,  as  the  owner  of  the  property 
stolen,  should  be  brought  to  court  t«)  testify  as  to  that  fact,  where 
the  ownership  is  established  to  the  satisfaction  of  the  jury  by  other 
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proof  and  that,  if  such  ownership  is  not  thus  proved,  the  jury 

should  acquit  the  accused. 
Such  charge  is  rather  favorable,  than  injurious,  to  the  accused. 

State  vs.  Primeaux,  py  673. 

it  is  improper  that  the  trial  jadge  should  give  to  the  jury  a  special 
charge  which  contains  statements  of  fact,  although  hypothetically 
stated,  if  lilcely  to  influence  the  mind  of  the  jury  in  reference  to 
the  facts  proven  in  the  case. 

The  judge  is  not  forced  to  adopt  th:;  language  in  which  defendant's 
counsel  may  couch  a  reqested  special  charge;  he  may  recast  the 
propositions  and  submit  them  in  his  own  terms.  When  special 
instructions  asked  for,  are  partly  correct  and  partly  erroneous, 
the  judge  is  neither  bound  to  a£Brm  nor  i-epudiate  it  as  a  whole, 
but  he  may  restate  it  in  his  own  terms. 

State  vs.  Ihtrr,  p.  751. 

KVIDENCB. 

A  declaration  made  by  a  wounded  man,  who  subsequently  died  from 
his  wound,  ton  minutes  after  the  wound  was  inflicted,  and  seventy 
yards  from  the  place  where  the  flght  occurred,  charging  that  the 
accused  had  shot  him,  is  no  part  of  the  res  gestae,  and  is,  there- 
fore, not  admissible  in  evidence  against  the  accused  on  trial. 

State  vs.  Estaup,  p.  21 9. 

Bills  of  exceptions  attached  to  the  record,  but  unsigned  by  the  trial 
judge,  will  not  be  noticed  by  this  Court. 

State  vs.  Harris,  p.  228. 

Where  a  number  of  persons  are  on  trial  charged  in  one  indictment 
with  arson — the  burning  of  a  court  house — some  as  principals  and 
the  others  as  accessoiies  before  the  fact,  evidence  is  admissible  as 
again»t  two  of  the  parties  to  prove  that  when  the  building  was 
burned,  there  were  two  indictments  on  file  therein  against  them 
for  other  crimes,  in  order  to  show  a  motive  for  the  commission  of 
the  arson  and  as  a  circumstance  going  to  establish  their  guilt ;  and 
this  tact  can  be  proved  without  first  showing  a  conspiracy  between 
the  parties.    The  question  of  conspiracy  is  not  involved. 

Where  there  had  been  a  conversation  between  a  witness  and  one  of 
the  accused  in  a  matter  bearing  on  the  charge  being  tried,  it  is 
permissible  to  give  the  entire  conversation,  and  the  witness  is  not 
to  be  restricted  to  what  the  accused  said  to  him. 

Where,  after  the  State  had  closed,  a  motion  is  made  to  discharge  one 
of  the  accused  for  the  purpose  of  making  him  a  witness  for  the 
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others,  on  the  groand  that  no  evidence  had  been  adduced  against 
him  the  determination  of  the  motion  reete  largely  within  the  dia- 
eretion  of  the  trial  judge,  and  where  it  ig  refust-d  for  the  reasoua 
atated  by  the  judge  that  there  was  iucnlpatury  evidence  against 
him,  the  ruling  will  not  be  disturbed,  unless  it  is  made  clear  that 
it  was  unfounded  and  arbitrary. 

Stale  V8,  'Pravitt  et  «/*.,  p,  :I56. 

The  proves  verbal  of  the  coroner's  inquest  is  admissible  for  the  reatricted 
purpose  of  showing  the  fact  and  cause  of  death. 

The  Constitution  authorizing  ihe  appointment  of  an  assistant  coroner, 
Iiis  authority  to  hold  inqueste  is  recognized,  the  holding  of  such 
inquests  being  the  main  and  nearly  sole  purpose  for  which  the 
office  of  coroner  exists. 

Where  the  proces  verbal  is  signed  by  the  assistant  coroner,  it  will  be 
presumed  that  he  was  the  officer  who  held  the  inquest,  although 
there  had  been  a  failure  to  correct  the  formal  recital  tliat  the  in- 
quest was  held  before  the  coroner. 

It  appearing  that  no  hurt  to  justice  resulted  to  the  prisoner,  technicali- 
ties will  not  be  strained  to  avoid  a  trial  and  sentence. 

Staiev8.J>uffy,p,  419, 

Narrations  of  transactions  in  homicidt-  trials  are  inadmissible  aa  part 
of  the  res  gestcB,  unless  they  are  admissions  of  the  party  charged. 
Comments  and  recitals  of  observers  form  no  part  of  the  rett  gest^r. 
Statements  made  by  them  are  hearsay.  They  should  be  examined 
as  to  what  they  saw.  State  vs.  Oliver,  p.  470. 

Proof  of  the  disparity  between  the  size  and  strength  of  the  prosecutor 
and  the  accused  is  inadmissible  unless  there  has  been  &  prinut  faeie 
ciise  of  self-defense  laid  by  the  defendant,  or  it  has  been  pi-ecoded 
by  proof  that  the  accused  was  the  attacking  party. 

The  statement  made  by  the  ti-ial  judge  in  the  bill  of  exceptions,  must  be 
our  guide  in  determining  a  dispute  as  to  what  was  the  purport  of  an 
oral  charge  delivered  by  him,  and  of  which  the  accused  complains. 

A  motion  for  a  new  trial  on  the  sole  ground  that  the  verdict  is  contrary 
to  the  law  and  evidence,  will  not  receive  any  consideration  at  our 
hands.  State  vs.  Broussard,  p.  67L 

Evidence  pertaining  to  collateral  issues,  disconnected  with  the  charge 
against  the  accused,  cannot  be  introduced.  Same  would  be  con* 
fusing  and  misleading  to  the  jury. 

The  correctness  of  the  refusal  of  the  district  judge  to  sign  ont  bill  of 
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exceptions  cannot  be  tested  by  tlio  presentation  and  signing  of 
another,  with  reasons  assigned.  It  must  be  presented  in  a  different 
form  of  proceeding.  SUite  vs.  Durryp.  751. 

That  the  legality  of  an  officer's  appointment  cannot  be  collaterally  at- 
tacked has  been  so  frequently  decided,  it  cannot  be  regarded  as 
an  open  question. 

A  defendant  in  a  civil  suit  is  not  warranted  in  assuming  that  a  person 
(ictifuj  as  an  executive  officer  is  a  naked  trespassers  and  on  resist- 
ing a  seizure  of  his  property,  if  such  person  is  armed  with  proper 
warrant  for  making  such  a  seizure,  and  is  acting  in  pursuance  of 
an  apparently  legal  appointment  to  such  office. 

Parol  is  not  the  best  evidence  of  the  contents  of  judicial  records,  suits, 
and  proceedings,  such  records  should  be  produced  or  their  absence 
or  loss  accounted  for. 

The  facts  and  details  of  a  civil  suit  between  accused  and  other  parties 
is  not  competent  evidence  on  a  criminal  trial. 

A  witness  must  state  facts  and  leave  the  jury  to  draw  their  own  infer- 
fnces  therefrom. 

Proof  of  previous  threats  cannot  be  adduced  by  the  accused,  until  it  is 
first  afi^rmativeiy  shown  that  he  was  himself  previously  attaclied 
or  threatened  with  immediate  danger  by  the  deceased. 

State  V8.  Brooks fp,  817. 

The  true  test  of  the  admissibility  in  evidence  of  a  dying  declaration  is 
the  belief  in  the  mind  of  the  party  making  it  that  he  would  soon 
die. 

It  is  not  necessary  to  prove  expressions  implying  apprehension  of  im- 
mediate danger  if  it  be  clear  that  the  party  does  not  expect  to  sur- 
vive the  injury,  which  may  be  collected  from  the  general  circum- 
stances of  his  condition,  as  when  a  party  suffering  trom  a  mortal 
wound  expresses  his  desire  to  make  his  dying  declaration,  stating 
that  he  felt  that  he  was  going  to  die,  and  that  his  time  was  very 
short,  and  dies  a  few  hours  after  making  tlie  declaration. 

Stnte  vs.  NewhousCjp,  862. 

While  concomiuant  circumstances  tending  to  explain  a  flight  from  jus- 
tice, as  arising  from  other  motives  than  consciousness  of  guilt,  are 
admissible,  yet  proof  of  subsequent  return  after  some  time,  and 
submission  to  arrest  are  of  doubtful  admissibility,  and  at  all  events 
of  too  little  weight  to  justify  disturbance  of  judgment  because 
excluded.  State  vs,  Manda,  p,  868. 

A  witness  on  the  stand  cannot  be  permitted,  over  the  seasonable  ob- 
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jf Gtions  of  the  accuBed,  to  teatifj  to  wbat  another  person  has  told 
him  touching  t)ie  circumstances  of  the  arrest  of  the  latter,  although 
such  pei-son  so  stated  in  presence  cf  the  accused,  who  was  then  tii 
actual  custody,  and  the  latter  did  not  contradict  him  and  remained 
«lent.    The  prisoner  had  a  right  to  remain  dumb. 

The  Bubseqoeat  declaration  of  the  trial  judge  in  his  charge  to  the  jurj 
that  they  were  not  to  infer  guilt  from  such  silence,  could  not  cure 
the  illegal  receptiou  of  the  testimony. 

The  trial  judge  was  unable^  aa  the  appellate  court  is,  to  know  what 
effect  the  auihuiized  evidence  produced  on  the  mind  of  the  jury. 

Stiite  V8,  Estoup,  p,  906. 

In  a  criminal  prosecution  it  is  not  competent  for  tte  District  Attorney 
to  question  a  State  witness  as  io  the  cause  of  his  wsfkiendly  feel- 
ings against  the  accused,  which  he  has  admitted  on  hia  cross- 
examination  by  the  defence,  without  objection.  The  inquiry  e«a- 
not  be  pressed  further  than  the  existence  of  the  uufriudly  feelings. 

The  decision  in  State  vs.  Gregory,  33  Ann.  779,  affirmed. 

State  V8.  Jackson  f  p.  910. 

Id  a  prosecution  for  shooting  with  intent  to  murder,  though  the  evi- 
dence shows  that  it  would  have  been  murder  had  death  ensued, 
that,  in  itself,  will  not  be  sufficient  ground  for  the  jury  to  infer  the 
existence  of  the  intention  to  murder.  If  the  mortal  blow  is  un- 
lawful and  malicious  and  death  ensues,  the  perpetrator  is  guilty  of 
murder,  although  he  did  not  int^^nd  to  murder. 

State  r«.  Evans^p,  912. 

In  cases  of  coufliciing  statements  of  facts,  in  bills  of  exceptions,  be- 
tween judge  and  counsel,  the  Supreme  Court  will  accept  the 
statemtnts  of  the  judge;  unless  proper  means  are  taken  by  coun- 
sel to  vindicate  their  contention. 

Evidence  taken  in  support  of  a  motion  for  new  (rial  will  not  be  con- 
sidered on  appeal  if  it  is  not  embodied  in,  or  made  part  of  infer- 
ence of  a  bill  of  exceptions. 

An  attack  by  the  defense  on  the  veracity  or  credibility  of  a- State  wit- 
ness, may  be  legally  met  in  rebuttal  by  the  State  bj  testimony  to 
sustain  the  at^sailed  witness. 

If  the  attempt  is  to  show  that  the  witness  had  previously  made  state- 
ments or  declarations  contradictory  to  his  testini»ny  on  the  trial, 
it  is  competent  for  the  State  to  show  that  soon  after  the  occur- 
rences which  he  relates,  he  had  made  to  persons  other  than  the 
impeaching  witnesses,  declarations  in  harmony  with  his  testimony 
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on  the  trial,  althoagli  the  particalars  of  his  statenieuts  tlius  made 
are  not  admissible.  .    State  vs.  Waygmter  et  (U,,  p.  919. 

The  declarations  of  a  partj  voluntarily  made,  daring  the  preliminary 
examination  of  a  prosecution  of  another  party,  are  admissible 
against  the  witness,  in  a  proiecution  of  himself;  the  more  so 
when  the  witness  sought  to  incriminate  some  other  one  and  de- 
pose to  his  own  innocence. 

On  the  trial  of  a  motion  in  arrest,  chargin/;^  omissions  and  informalities 
in  the  minutes  of  the  court,  the  trial  judge  has  authority  to  order 
corrections  made,  so  as  to  have  the  minutes  conform  to  the  facts, 
when  the  same  are  to  his  personal  knowledge  and  recollection. 

In  the  absence  of  any  further  con 'plaint,  the  corrections  made  will  be 
considered  as  having  been  properly  made,  and  as  showing  the  real 
occurrence  of  facts.  State  vh,  Lewis  et  ah.,  p,  1 1 10. 

FOKGERV. 

A  written  acknowledgment  that  A  has  picked  so  many  pounds  of  cot- 
ton, purporting  to  be  signed  by  the  proper  party,  amounts  to  a 
note  or  order  for  the  paj  ment  of  money.  Under  a  charge  of 
forgery f  it  can  serve  as  a  basis  for  an  indictment. 

Whether  such  instrument  was  or  not  used  for  the  purpose  of  drawing 
money,  is  a  matter  of  fact  within  the  province  of  the  jury. 

State  vs.  Jefferson, p,  331. 

•      INDICTMENT. 

In  an  indictment  charging  in  a  single  count  both  burglary  and  larceny, 
verdict  for  larceny  alone  sustained. 

State  vs.  Morgan,  p.  214. 

The  fact  that  the  final  report  of  the  grand  jury  was  not  drawn  by  a 
member  of  that  body,  nor  by  the  District  Attorney,  but  by  an 
attorney  at  law,  called  to  draft. the  report,  will  not  invalidate  an 
indictment  found  by  the  juiy,  wheie  it  does  not  appear  that  the 
attorney  was  present  at  any  of  their  deliberations,  or  otherwise 
assisted  them  in  their  proceedings  and  findings. 

St^ite  vs.  Harris,  p.  228. 

An  amendment  of  an  indictment  or  information  in  a  case  of  larceny, 
changing  the  name  of  the  alleged  owner  of  the  stolen  property, 
may  be  allowed  after  arraignment,  and  the  accused  cannot  com- 
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plain,  after  convictiOD,  that  lie  was  not  arraigned  under  tlie 
indictment  or  information  as  amended. 

State  vs.  I>ofnhiique,p,  112S. 

Where  an  indictment  contains  a  charge  against  certain  of  the  defend- 
ants as  principals  and  another  charge  against  others  as  accessories, 
it  is  sufficient  that  it  close  with  the  usual  words  ''contrary  to  the 
form  of  the  statutes,  etc.,''  and  this  language  need  not  be  repeated 
after  each  count.  Stnle  iv.  Trai^Ut  ei  ah,  p.  356. 

When  the  accused  has  been  once  tried  upon  a  valid  indictment,  and  an 
improper  verdict  has  been  rendered  by  the  jury,  from  which  he 
has  been  relieved  by  the  court,  upon  a  motion  for  new  trial  and 
one  in  arrest  of  judgment,  such  former  trial  does  not  operate  a  bar 
to  a  further  prosecution  of  accused  upon  the  same  indictment  and 
cannot  sustain  the  plea  of  •'t'rice  in  jeopardy." 

Stitte  t'«,  OUver,  p.  470. 

Under  sections  1049  and  1052  and  others  the  Revised  Statutes,  which 
are  similar  to  the  Victoria  Statute  of  England  on  the  same  sub- 
ject, the  common  law  requirements  as  to  the  framing  of  indict- 
ments have  been  relaxed;  and  it  is  sufficient  to  charge  the  crime, 
in  the  words  of  the  statute,  without  sc^tting  out  the  pnrticular  acts 
constituting  the  special  oifense  charged  in  the  indictment.  State 
vs.  McGrau,  37  Ann.  292.  '       St^ts  vs.  TiadaU,  p.  476. 

An  indictment  accusing  a  pei'son  of  maliciously,  feloniously  and  will- 
fully aesaulting  another  by  shooting  at  him,"  prefers  a  clmrge 
within  the  scope  of  Sectiou  792  of  the  Revised  Statutes,  which 
contemplates  four  distinct  uifenses  by  means  of  an  Mssauli :  one 
by  '' willfully  shooting  at,"  the  second  ''with  intent  to  commit 
murder,"  tlie  third  **witli  intent  to  commit  rai^e,"  and  the  fourth 
**\vith  intent  to  commit  robbery."  In  charging  the  ''assault  by 
willfully  shooting  at,"  the  pleader  is  not  bound  to  aver  or  qualify 
the  intent  with  which  the  assault  was  made. 

In  such  a  case  it  is  correct  to  instruct  the  jury  that  to  convict  the 
accused  as  charged,  they  must  leach  the  conclusion  from  the  evi- 
dence that  if  death  had  ensued  from  the  deed  it  was  mau»laugh- 
t*?r. 

In  drawing  indictments  and  informations  for  satutory  offenses,  district 
attorneys  would  facilitate  the  administration  of  justice  by  confin- 
ing themselves  within  the  words  of  the  statute. 

State  VH.  Brady  et  al,,  p.  687. 
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Where  in  a  single  transaction  a  party  commits  two  distinct  crimes,  so 
related  to  each  other  that  proof  to  sustain  one  need  not  involve 
the  proof  necessary  to  sustain  the  other,  indictments  will  He  for 
both,  and  conviction  of  one  will  not  bar  the  oth«r. 

Thus  when  one,  entrusted  by  A  with  cotton  for  a  particular  purpose, 
obtains  money  thereon  from  B,  by  falsely  representing  himself  as 
owner  and  selling  to  him,  he  may  be  indicted  as  well  for  embez- 
zling A's  cotton,  as  for  obtaining  B's  money  under  false  pretenses  ; 
and  conviction  of  latter  offense  will  not  sustain  autrefois  convict  to 
the  other.  State  vs.  Faulkner,  p,Sll, 

In  a  prosecution  for  obtaining  money  or  property  by  false  pretenses, 
the  indictment  must  contain  averments  that  the  accused  made 
false  representations  of  a  state  of  things  past  or  present,  and  it 
will  not  be  good  if  the  alleged  false  reprepentations  refer  to  the 
future  only. 

A  promise  is  'not  a  pretense  within  the  meaning  of  the  statute,  even 
when  the  party  making  the  same  does  not  intend  to  keep  it. 

Hence  an  indictment  charging  the  defendant  with  falsely  offering  or 
promising  to  procure  the  release  on  bail  of  a  person  in  actual  cus- 
tody, by  means  of  which  he  obtained  money,  does  not  disclose  an 
offense  •overed  by  the  statute.  State  vs.  Colly,  p,  841. 

Where  the  record  exhibits  no  showing  whatever  of  the  return  and  pre- 
sentation of  the  indictment  by  the  grand  jury  into  open  court,  the 
defect  is  fatal.  State  vs.  Pitts,  p,  914. 

One  may  be  indicted  by  a  name  other  than  his  true  one,  if  he  is  some- 
times called  by  it,  answers  to  it  when  called,  and  makes  an  ap- 
pearance in  court  demanding  relief  under  it. 

The  provisions  of  act  124  of  1874,  making  a  distinction  between  grand 
and  petit  larceny  do  not  conflict  with,  or  repeal  those  of  section 
814  of  the  Revised  Statutes,  denouncing  the  crime  of  horse  steal- 
ing. 

An  immaterial  and  impossible  date  in. an  indictment  may  be  corrected 
at  any  time,  particularly  when  the  date  is  not  of  the  essence  of  the 
offense  charged. 

It  is  the  right  and  the  duty  of  judges  to  cause  proper  corrections  to  be 
made  in  the  minutes  of  their  courts,  to  the  end  that  same  may  con- 
form to  the  truth  ;  especially  when  errors,  or  omissions  are  within 
their  personal  knowledge. 

It  is  not  necessary  that  the  minutes  should  show  that  the  defendant 
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was  present  at  the  time  a  motion  to  qnash  is  tried,  nor  when  an 
indictment  is  amended  in  an  immaterial  matter. 

State  vs.  Pierre,  p.  915. 

An  indictment  containing  the  charge  of ^an  '^  assault  with  an  intent  to 
commit  murder/'  and  a  charge  of  ^'  inflicting  a  wound  less  than 
mayhem,"  is  not  vicious  for  duplicity,  as  the  two  offenses  can  grow 
out  of  the  same  act,  are  kindred  offenses  and  were  incorporated  in 
separate  counts.  State  vs,  McDoncUd,  p.  959. 

An  indictment  for  a  statutory  crime  need  not  follow  the  exact  words  of 
the  statute  in  setting  forth  the  offense,  it  is  sufficient  if  the  words 
employed  are  of  equivalent  import  and  clearly  convey  the  true 
and  complete  meaning  of  the  language  used  in  the  statute. 

An  indictment  under  section  903  for  the  embezzlement  of  moneys  of 
the  '*  Board  of  School  Directors  of  the  parish  of  Red  River,  which 
said  money  had  been  then  and  there  entrusted  to  him  as  treasurer 
of  the  public  school  funds  of  said  parish,  etc.,'"  sufficiently  em- 
bodies all  the  elements  of  the  offense  denounced  in  the  statute, 
viz.  :  1st.  That  the  money  was  public  money,  being  scliool  funds. 
2d.  That  defendant  was  a  public  officer,  being  treasurer  of  the 
public  school  fund,  an  office  created  by  law.  3d.  That  the  entrust- 
ing to  him,  **  as  treasurer/'  was  an  entrusting  for  ^'  safe  keeping 
or  disbursement/*  as  required  by  the  statute.  On  the  last  point, 
the  law  creating  the  function  of  treasurer  of  the  school  funds,  de- 
fines his  duties  to  be  exclusively  those  of  **  safe  keeping  or  dis- 
bursement," and,  moreover,  the  term  treasurer,  as  donating  a  pub- 
lic or  private  office,  has  a  well -settled  signification  as  *^  the  title  of 
an  officer  to  whom  funds  are  committed  to  be  kept  or  disbursed.^* 

Attention  of  prosecuting  officers  is  called  to  the  ^'  practical  hints  "  as 
to  drawing  of  indictments,  contained  in  Bishop  on  Statutory 
Crimes,  ^  386,  an  observance  of  which  would  obviate  the  frequent 
questions  as  to  the  validity  of  indictments. 

State  vs.  Eames,  p.  986. 

An  indictment,  or  information,  which  contains  an  averment  negativing 
prescription,  presents  a  material  issne  of  facts,  which  a  jury  can 
alone  decide. 

It  is  the  duty  of  the  Auditor  of  Public  Accounts  to  direct  prosecutions 
in  the  name  of  the  State,  against  officers  or  individuals  who,  by 
any  means,  become  possessed  of  public  money  and  fail  to  pay  the 
same  upon  due  and  proper  demand  therefor. 

On  the  trial  of  such  offenders  as  may  be  charged  with  having  possessed 
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themselves  of  a  portion  of  the  public  money,  by  means  of  Auditor's 
warrants  drawn  upon  the  State  Treasury,  a  transcript  from  liis 
books  is  competent  evidence.  State  vs,  Strong,  p.  1081. 

INFORMATION. 

In  an  information  for  uttering  a  forged  order  for  the  payment  of  money 
the  pleader  is  not  required  to  state  tlie  name  of  the  person  on 
whom  the  order  was  passed,  or  that  of  the  person  whom  the  ac- 
cused intended  to  defraud.  State  v,  Adams,  p.  238. 

In  case  of  loss  of  the  original  information  in  a  criminal  cause,  a  duly 
certified  copy  thereof,  taken  from  the  record  book,  may  be  substi- 
tuted therefor,  upon  which  copy  the  trial  may  proceed.  Act  17  of 
1878.  State  V8.  Thomas,  p.  318. 

JURISDICTION. 

When  a  partj-  is  prosecuted  for  crime  under  a  law  alleged  to  be  uncon- 
stitutional, in  a  case  ^hich  is  unappealable,  and  where  a  proper 
plea  setting  up  the  unconstitutionality  has  been  overruled  by  the 
judge,  a  proper  case  is  presented  for  the  exercise  of  our  supervis- 
ory jurisdiction  in  determining  whether  the  judge  is  exceeding 
the  bounds  of  judicial  power  in  entertaining  a  prosecution  for  a 
crime  not  created  by  law. 

The  Civil  District  Court  for  the  parish  of  Orleans  has  no  control, 
direct  or  indirect,  over  the  Criminal  District  Court,  and  no  injunc- 
tion or  order  of  any  kind  issued  by  the  former  can  have  effect  to 
curtail,  restrain  or  suspend  the  jurisdiction  of  the  latter  court. 

If  the  district  attorney,  loined  as  respondent,  has  violated  an  injunc 
tion  of  the  Civil  District  Court,  to  the  prejudice  of  relators,  their 
relief  lies  not  in  an  appeal  to  our  supervisory  jurisdiction,  but  to 
the  punitory  powers  of  the  court  which  issued  the  injunction. 

Act  No.  18  of  1886,  known  as  the  Sunday  law,  does  not  violate  either 
Act  4  of  the  Constitution  of  the  State  concerning  religious  liberty, 
nor  the  14th  Amendment  of  the  Constitution  of  the  United  States, 
nor  Art.  I  nor  Art.  6  of  the  State  Constitution,  touching  the  con- 
stitutional protection  of  *'  life,  liberty  and  property,"  and  guaran- 
tee of  equal  protection  of  the  laws. 

Said  act  is  a  valid  exercise  of  the  police  powers  of  government,  the 
nature,  extent  and  grounds  of  which  are  discussed  and  expounded, 
and  therefore  subject  to  none  of  the  constitutional  inhibitions 
urged.  State  ex  rel.  Walker  and  Merjt  vs.  Judge,  p.  132. 

This  Court  has  no  jurisdiction  of  a  criminal  case  wherein  a  fine  of 
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three  hundred  dollars  has  not  been  actually  imposed;  and  when  the 
crime  charged  is  not  punishable  with  imprisonment  at  bard  labor 
in  the  penitentiary.  State  vs.  J.  Mack  Smith,  recently  decided,  is 
affirmed.  Statejvs.  Smith,  p,  320. 

JURY. 

The  rule  that  the  right  of  peremptory  challenge  is  waived  when  the 
juror  is  passed  over  to  the  opposite  party ,  cannot  be  maintained 
without  qualification  ;  but  it  must  be  exercised  before  the  juror  is 
accepted  by  the  opposite  party  and  commenced  to  be  sworn. 

Neither  the  prosecution  nor  the  accused,  though  he  be  one  of  two,  or 
more,  jointly  indicted  and  on  trial,  can  be  heard  to  complain  of 
peremptory  challenges  tendered  by  the  other. 

State  V8,  Durr,  p,75l. 

An  order  made  by  the  judge,  in  course  of  a  trial,  in  anticipation  of  the 
ozhaustion  of  the  regular  jury  panel,  directing  the  sherifif  to  sum- 
mon fa/e«  jurors  and  hold  them  to  serve,  if  necessary,  for  the  pur- 
pose of  saving  time  and  advoiding  delay,  is  not  illegal,  and  will 
not  invalidate  a  jury  formed  from  such  talesmen  tendered  only 
after  exhaustion  of  the  regular  panel. 

When  immediately  after  the  swearing  in  of  the  complete  jury,  and  be- 
fore any  further  proceeding  is  taken,  one  of  the  jurors  is  incapaci- 
tated by  illness  from  serving,  the  judge  may  excuse  him  and  fill 
his  place  from  the  panel,  particularly  when  the  bill  of  exception 
exhibits  no  denial  of  any  rights  accruing  to  accused  on  account  of 
such  action.  Stnte  vs.  MonclOfp.  868. 

In  all  criminal  trials  the  State  is  entitled  to  six  peremptory  challenges 

for  each  of  the  parties  who  are  jointly  on  trial. 
The  discretion  of  the  trial  judge  to  discharge  jurors  on  the  panel  for 

reasons  satisfactory  to  Iiim  will  not  be  leviewed  on  appeal. 

State  V8,  Waggoner  et  aL^p.  919. 

Notwithstanding  the  defendant's  challeoges  have  been  exhausted,  at  a 
time  when  one  made  by  the  counsel  for  the  State  is  sustained,  no 
ground  of  complaint  is  afforded  the  former. 

The  right  is  that  of  selection  and  not  that  of  rejection  by  the  State. 

State  vs:  Carries yp,  931. 

NEW  TRIAL. 

A  new  trial  will  not  be  granted  for  matters  which  the  accused,  not 
having  availed  himself  thereof  at  the  proper  time,  is  presumed 
to  have  waived. 
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Couosel  for  accased  haviDg  withdrawn  from  Lis  case  on  the  day  of  the 
trial  and  the  case  having  been  sabseqaently  called  for  trial  and 
proceeded  with  without  request  for  counsel  or  application  for  con- 
tinuance or  any  objection  of  any  kind  by  accused,  he  cannot,  after 
conviction,  require  a  new  trial  on  the  ground  that  he  was  taken  by 
surprise  and  was  ignorant  of  his  rights.  The  judge  committed 
no  error  in  allowing  the  trial  to  proceed,  and  defendant's  applica- 
tion for  new  trial,  having  no  basis  of  legal  error,  is  addressed 
simply  to  the  discretion  of  the  judge. 

The  latter  being  better  qualified  than  this  Court  to  determine  whether 
the  interests  of  justice  required  a  new  trial,  the  exercise  of  his 
discretion  will  not  be  interfered  with. 

The  State  of  Louisiana  vs.  Blli^k  Walker,  p,  19. 

Refusal  of  new  trial  will  not  be  disturbed  when  the  grounds  assailed 
consist  of  alleged  irregularities  in  the  course  of  the  trial  to  which 
no  exception  was  taken  at  the  time  of  their  occurrence. 

State  vs.  Boyce,  p,  229. 

The  refusal  of  a  new  trial  on  the  ground  of  newly-discovered  evidence 
will  not  be  overruled,  when  the  evidence  is  cumulative  only,  and 
not  supported  otheswise  than  by  the  affidavit  of  accused ;  or  when 
the  evidence,  which  is  supported  by  the  affidavit  of  the  proposed 
witness,  must  necessarily  have  been  known  to  accused  before  his 
trial.  State  vs.  Hanks j  p,  234. 

Applications  for  new  trial  on  the  grounds  of  newly  discovered  evi- 
dence are  entitled  to  no  consideration  when  the  affidavit  of  the 
party  convicted  is  uncorroborated.  State  vs,  Adams,  p.  238. 

An  application  for  a  new  trial,  for  the  purpose  of  proving  the  insanity 
of  the  accused,  must  be  supported  by  evidence  tending  to  substan- 
tiate the  mental  aberration  of  the  accused,  else  the  trial  judge 
may  decline  to  grant  it.  State  vs,  Hehertf  p.  319. 

A  motion  for  a  new  trial,  unaccompanied  by  any  bill  of  exceptions  to 
the  ruling  tliereoo.  will  not  be  examined.  Unless  the  record  con- 
tains either  a  bill  of  exceptions,  motion  in  arrest  of  judgment, 
assignment  of  errois,  or  en  or  patent  on  its  face,  the  judgment 
will  not  be  disturbed.  State  vs.  I)arr(nc,p.  677. 

The  refusal  of  a  new  trial  in  a  criminal  case  cannot  be  reviewed  on 
appeal  if  no  bill  of  exceptions  was  reserved  from  the  ruling  of  the 
district  judge  on  the  motion  for  a  new  trial.  Numerous  previous 
decisions  reaffirmed. 
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A  complaint  involving  a  matter  of  fact  not  patent  on  the  face  of  the 
record  cannot  be  preaented  in  a  motion  in  arrest  of  judgment. 

8taU  V8.  Pete,  p.  1095. 

An  application  for  a  new  trial,  predicated  on  newly  discovered  testi- 
mony, is  properly  refused  if  it  appears  from  the  jadge^s  assignment 
of  reasons  in  the  bill  of  exceptions  reserved,  that  it  was  cumnla- 
tive  only. 

The  judge  has  the  right  to  direct  that  proper  corrections  be  made  in 
the  minates,  so  as  to  conform  same  to  the  facts  within  his  personal 
knowledge,  even  after  the  trial  and  verdict  has  been  rendered. 

State  V8,  Harris,  p.  1 105. 

RAPE. 

The  conclusive  presumption  of  the  English  common  law  that  a  male 
infant  under  the  age  of  fourteen  years  Is  physically  incapable  of 
committing  the  crime  of  rape,  was  based  eutiiely  on  the  physio- 
logical fact  that,  under  the  climate  and  other  conditions  prevail- 
ing in  England,  puberty  is  very  rarely  attained  under  that  age. 

The  contrary  being  unquestionably  the  fact  in  Louisiana,  the  rule  han 
no  application  ;  following  2  Pick,  30 ;  2  Parker,  174 ;  14  Ohio,  222  ; 
17  id.  515,  521.  State  vs,  Jones,  p.  9:)5. 

STATUTES. 

Sections  790  and  791  K.  S.  are  designed  to  punish  a  generic  offense — 
shooting  with  a  dangerous  weapon,  with  intent  to  commit  mur- 
der, and  they  define  its  grades. 

In  certain  circumstances  death  is  the  penalty  ;  in  others  hard  labor  ia 
inflicted. 

The  sections  may  be  regarded  as  one  law  justifying  a  verdict  nader 
either.  State  vs.  TTtWii,  jp.  208. 

Section  1047  Rev.  Stat,  authorizes  the  judge  to  allow  amendment  of  the 
information  or  indictment  for  larceny,  for  the  purpose  of  correcting 
the  allegation  thereof  as  to  the  ownership  of  the  property  stolen, 
when  satisfied  that  such  amrndineut  will  not  prejudice  the  de- 
fense. The  ownersliip  of  a  particular  person  is  not  an  essential 
ingredient  of  the  crime  of  larceny,  and  when  the  thing  charged  to 
have  been  stolen  is  otherwise  fully  identified,  thus  putting  the  ac- 
cused properly  on  his  defense  as  to  the  subtantial  fact,  the  error 
as  to  the  person  alleged  to  be  the  owner  is  immaterial  and  properly 
subject  to  correction  by  timely  amendment.  The  statute  is  not 
repugnant  to  Art.  8  of  the  Constitution.  The  decision  in  Morgau^s 
case,  35  Ann.  1139,  is  not  applicable.         State  vs.  Hanks,  p.  234. 
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Act  No.  8  of  the  Extra  Session  of  1870,  entitled  i^n  act  relating  to  crimes 
and  ofFenseS;  is  not  anconstitational.  Reaffirming  State  vs.  Tay- 
lor, 34  Ann.  798.  State  V8.  Bubw,  p.  676. 

Allhough  a  pocket-knife  be  not  eo  nomine  a  dangerous  weapon  within 
sec.  932  of  R.  S.,  it  may,  by  its  use,  be  considered  such,  under  sec. 
794  R.  S.,  which  provides  punishment  for  the  infliction,  with  a 
dangerous  weapon,  of  a  wound  less  than  mayhem. 

A  count,  charging  that  the  accused  *'  with  a  certain  dangerous  weapon, 
commonly  called  a  pocket-knife,  did  feloneously  inflict  a  severe 
wound  lees  than  mayhem  on  the  body  of/'  when  proved,  justifies  a 
verdict  of  guilty. 

The  ruling  in  38  Ann.  942  has  no  bearing  here. 

State  vs.  Scottfp.94S, 

TRIAL. 

Where  the  case  shows  lack  of  diligence,  and  where  the  motion  for  con- 
tinuance exhibits  no  reasonable  certainty  of  being  able  to  procure 
the  attendance  of  the  absent  witness  at  a  future  day,  the  ruling  of 
the  court  refusing  continuance  will  not  be  disturbed. 

State  vs.  Morgan,  p.  214. 

A  motion  for  a  continuance,  made  at  the  first  trial  of  a  prosecution  for 
a  capital  offense,  charged  to  ha^e  been  committed  nine  days  be- 
fore, ought  to  be  granted,  when  it  appears  that  it  is  only  on  the 
preceding  day  that  accused  could  and  did  secure  counsel,  and  that 
such  counsel  had  no  reasonable  time  to  prepare  the  defense.  Pre- 
cipitancy, instead  of  accelerating  at  times  procrastinates  the  trial 
of  offenclera.  State  vs.  Brooks,  p.  239. 

The  absence  of  the  accused,  in  a  case  of  larceny,  from  the  court-room 
at  the  hearing  of  a  motion  of  the  State's  attorney  for  the  amend- 
ment of  his  information,  with  a  view  to  an  alteration  of  the  name 
or  surname  of  the  owner  of  the  stolen  property  will  not  vitiate  the 
proceedings.  His  presence  in  court  is  required  only  at  the  trial  of 
his  guilt  or  innocence,  and  not  during  all  other  preliminary  or 
secondary  proceedings,  involving  matters  connected  with  the  form 
or  conduct  of  his  trial.  State  vs.  Dominiqtte,  p.  32^3. 

In  the  trial  of  a  criminal  case,  neither  party  should  be  allowed  to  in- 
troduce new  or  additional  testimony  after  the  evidence  has  been 
closed,  after  tlie  argument  has  been  made,  after  the  judge  has 
given  hid  general  charge  to  the  jury,  and  when  he  is  about  to  give 
a  special  charge  requested  by  counsel  for  the  accused,  on  a  point 


1152  INDEX. 

CRIMINAL  LAW.— Continued. 

wliich  the  district  attorney  bad  omitted  to  aapport  by  evidcDce, 
and  for  the  introduction  of  which  he  seeks  to  re-open  the  case. 
There  must  be  an  end  to  the  examination  of  witnesses  in  alltrials. 

State  V8.  Paul,  p.  329. 

Continuance  on  the  ground  of  absence  of  witnesses,  who  are  ont  of  the 
State  and  beyond  the  process  of  the  Cout,  will  only  be  enforced  in 
strong  and  clear  cases  in  which  three  elements  must  concur:  (1) 
Materiality  and  odmissibility  of  the  evidence;  (2)  due  diligence; 
(3)  affirmative  showing  that  the  absent  witnesses  can  and  will  be 
produced  at  the  future  term. 

Tlie  judge  a  quo,  having  exhibited  strong  reasons,  showing  that  tlieae 
requirements  have  not  been  complied  with,  and  having  concluded 
that  the  application  was  made  for  delay,  his  ruling  will  not  be  in- 
terfered with.  State  vs.  Duffy^p,  419. 

This  Court  has  frequently  signalized  its  indisposition  to  interfere  with 
the  large  discretion  necessarily  confided  to  trial  judges  in  matters 
of  continuances,  except  in  cases  manifestly  arbitrary  and  nojiist. 

A  continuance  is  properly  refused,  when  the  accused  fails  to  comply 
with  the  rule  of  court  requiring  the  address  and  locality  where 
witnesses  can  be  found  and  served,  and  otherwise  fails  to  use  due 
diligence ;  also  where  the  facts  intended  to  be  proved  by  tlie  ab- 
sent witness,  can  be  and  is  testified  to  by  a  witness  present,  or 
even  the  defendant,  availing  himself  of  the  provisions  of  Act  29 
of  1886,  and  the  testimony  would  be  cumulative  only. 

State  V8.  Primeaux,  p,  673. 

Under  the  laws  of  Louisiana  the  accused  in  a  criminal  prosecution  baa 
no  right  to  exact  a  list  of  the  State  witnesses.  Hence  the  District 
Attorney  cannot  be  required  by  the  court  to  furnish  such  a  list  as 
a  condition  precedent  to  a  trial  of  the  cause. 

An  order  to  that  effect  by  a  District  Judge  cannot  be  justified  as  rest- 
ing on  his  judicial  discretion,  and  not  being  sanctioned  in  law  it 
must  be  rescinded.  State  ex  rel,  Wickliffe  vs.  Judge,  p.  847. 

A  motion  for  a  continuance,  based  on  an  affidavit  which  is  insufficient, 

cannot  be  allowed. 
A  motion  to  compel  the  State  to  elect  between  two  counts,  which  does 

not  set  fi)rth  the  grounds  upon  which  it  rests,  cannot  be  granted. 

The  overruling  of  it  cannot  be  reviewed  on  appeal,  when  the  bill 

taken  to  the  refusal  of  the  court  to  order  the  election,  does  not  set 
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forth  either  those  grounds  or  those  on  which  the  action  of  the  trial 
judge  was  predicted.  State  V8,  Bassenger,  p.  918. 

VERDICT. 

It  is  not  every  error  in  the  ruling  of  a  judge  during  the  progress  of  the 
trial  that  will  justify  the  setting  aside  of  the  verdict. 

To  warrant  such  action  on  the  part  of  the  court  it  must  be  so  grave  an 
error  as  to  induce  the  belief  that  but  for  its  commission  a  verdict 
favorable  to  the  occasion  might  have  been  returned. 

State  V8.  Hill  et  al,  p.  927. 

In  case  a  jury  returns  into  court  a  verdict  which,  in  the  opinion  of  the 
trial  judge,  does  not  conform  to  the  charge  in  the  indictment,  or 
to  any  lesser  offense  of  the  same  kind,  he  may  remand  the  jury, 
under  proper  instructions,  to  correct  it. 

In  this  manner  the  delay  and  expense  of  a  new  trial  may  be  avoided 
and  same  object  attained.  State  V8»  Harris,  p,  1105. 

DAMAGES. 

The  owner  of  lands,  who  allows  a  railroad  company  to  occupy  and  use 
the  same  for  the  construction  of  its  road  and  other  appurtenances 
necessary  to  the  operation  of  a  railroad,  without  remonstrance  or 
complaint,  will  be  held  to  have  acquiesced  therein,  and  such  a 
waiver  will  bar  his  action  to  dispossess  the  company. 

But  such  a  waiver  will  not  defeat  his  right  of  action  for  damages  or  for 
the  value  of  the  lands  taken  by  him.  AfiQrming  St.  Julien  vs. 
Railroad,  35  Ann.  924. 

Lawrence  vs,  Bailroad  Companyj  p.  427. 

If  the  interference oi  the  employer  in  the  work,  or  any  of  its  details,  re- 
sults in  the  doing  of  anything,  as  a  part  of  the  work,  from  which 
damage  ensues  to  another,  the  employer  is  liable. 

If  one  permits  the  establishment  of  a  public  nuisance  upon  property 
under  his  control,  though  incidental  to  a  work  otherwise  lawful,  he 
will  be  liable. 

When  an  obstruction  or  defect;,  caused  or  created  in  a  public  street,  is 
purely  collateral  to  the  work  contracted  to  be  done,  and  is  entirely 
the  result  of  the  wrongful  acts  of  the  contractor  or  his  workmen, 
the  employer  is  not  liable.  Davie  rs.  Levy  <&  Son8,p,  551. 

It  is  the  legal  duty  of  railroad  companies,  as  carriers  of  passengers,  to^ 
provide  platforms  and  other  accommodations  for  passengers  who 
desire  to  take  these  trains  at  stations  where  passengers  are  usually 
taken  on  or  put  out;  to  furnish  safe  and  proper  means  of  ingress 
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and  egress  to  and  from  trains,  platforms,  station  approaciieF,  etc., 
and  to  furnisb  at  niglit  sufficient  lights  to  securely  guide  the  way 
and  the  steps  of  their  passengers,  as  well  as  servants  nece^sary  to 
inform  tliem  and  instruct  tbem  as  to  the  location  of  the  trains  and 
as  to  the  usual  and  the  safest  mode  of  reaching  them. 

This  rule  which  courts  must  rigidly  enforce,  is  violated  by  a  railroad 
company  which,  for  any  reason,  leaves  one  or  moi*e  coaches  of  a 
passenger  train  outride  of  the  depot  yard  or  station  grounds  at 
which  the  train  stops  to  take  on  and  put  out  passengers,  and 
which  thus  obstructs  at  night  the  lights  so  placed  by  the  city  aa  to 
lightf'n  both  sides  of  the  track  on  which  the  train  stands. 

Hence,  a  railroad  company  is  responsible  for  injuries  received  by  a 
passenger  seeking  to  board  one  of  its  trains  at  night,  who  finds  no 
one  to  inform  him  how  to  reach  the  sleeping  car  attached  to  the 
train,  which  is  left  standing  outside  of  the  yards,  and  to  which  a 
sidewalk,  erected  by  the  company  under  a  contract  with  the  city, 
leads  in  a  direct  route,  which  the  passenger  follows,  and  from 
which  he  falls  by  reason  of  defective  or  insufficient  lights  at  that 
part  of  the  station  approach. 

It  is  not  contributory  negligence  in  a  passenger  who  goes  outside  of 
the  station  yard  to  enter  the  coach  which  he  desires,  when  that 
coach  is  left  standing  outside  of  such  yard,  and  when  a  sidewalk, 
erected  by  the  company  and  under  its  control,  leads  directly  to 
such  coach. 

Damages  allowed  by  a  jury  will  not  be  increased  on  appeal  unless 
manifestly  inadequate.  Moses  vs.  Railroad  Company^  p,  64J. 

Suits  against  railroad  companies  for  damages  may  be  brought  in  th« 

parish  where  the  damage  was  done  or  the  injury  received. 
Where  the  speed  of  railway  trains  is  not  regulated  by  statute,  unless 

in  exceptional  cases,  the  existence  of  a  liigh  rate  of  speed  does  not 

argue  a  fault  on  the  part  of  the  company. 
The  reasonable  rule  is  that  the  highest  rate  of  speed  is  proper  and 

legiiimate  consistent  with  the  safety  of  the  passengers. 
A  person  cannot  recover  for  an  injury  to  which  he  has  contributed  by 

his  own  want  of  ordinary  care. 

Houston  vs.  Railroad  Company ,  p,  796. 

Plaintiff,  walking  on  an  elevated  plank- walk,  constructed  alongside  of 
its  track  at  a  station  by  defendant  for  the  use  of  passengers  and 
the  public,  heard  a  train  approaching  behind  him,  and  moved  to 
the  middle  of  the  walk,  where  he  would  have  been  safe  from  be- 
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ing  struck  by  any  passiDg  car  of  the  ordinary  width.  The  ap- 
proaching train,  however,  was  a  construction  train  of  peculiar 
build,  having  its  brakes  attached  to  the  side  of  the  cars  instead  of 
at  the  ends,  and  thus  causing  the  break-wheels  to  project  some 
fourteen  inches  beyond  the  edge  of  the  car.  This  wheel  being  of 
the  height  of  plaintiff's  head,  struck  him  as  the  train  passed  and 
knocked  him  senseless,  inflicting  severe  injuries. 

Held,  that  plaintiff  had  the  right  to  be  on  the  walk,  and  to  suppose 
himself  in  safety  while  occupying  it  at  a  point  beyond  the  projec- 
tion of  all  ordinary  trains,  and  that  he  was  guilty  of  no  negli- 
gence. 

Held,  that  defendant's  employee  seeing  him  there,  and  knowing  the 
extraordinary  projection  of  his  brakes,  was  bound  to  recognize  his 
danger,  and  guard  against  it;  and  hence,  was  guilty  of  negli- 
gence. 

The  court  is  averse  to  increasing  the  verdicts  of  juries,  who  rarely 
underestimate  damages;  but  when  the  jury  has  failed  to  do  jus- 
tice, the  court,  in  the  exercise  of  its  jurisdiction, 'must  do  it. 

Tlie  verdict  in  this  case  is  manifestly  insufficient,  and  is  increased  from 
$100  to  $600.  Sullivan  vs.  Railroad  Company,  p,  800. 

Plaintiffs,  having  sold  a  locomotive  to  defendat  at  a  price  of  $2000, 
subject  to  latter's  right  to  reject  it  after  trial,  defendant  did  reject 
it.  Agreement  then  made  that  defendant  should  further  use  the 
locomotive  for  twelve  days,  at  end  of  which  he  was  eitlier  to  de- 
liver it  or  pay  the  price.  He  afterwards  refused  to  do  either  and 
held  and  ustd  the  locomotive.  Plaintiffs  claim  damages  for  torti- 
ous conversion  in  the  value  of  the  locomotive  fixed  at  a  higher 
amount  than  the  price  originally  agreed.  Cane  was  tried  by  jury 
on  this  issue,  plaintiffs  asserting  value  to  be  greater  and  defend- 
ant asserting  it  to  be  less  than  the  price.  Jury  found  for  greater 
sum.  Held :  that  defendant  having  abandoned  the  sale  and 
sought  to  reduce  his  liability  below  the  price,  cannot  now  set  up 
tlie  price  as  the  measure  of  his  debt,  Had  the  jury  found  a  less 
amount,  the  plea  would  not  have  been  heard. 

Plaintiffs  are  not  entitled  to  special  damages  for  attorney's  fees  in  this 
suit  and  amendment  to  that  effect  refused. 

Tlie  verdict  of  the  jury,  being  based  on  their  estimate  of  conflicting 
evidence  and  being  expressly  approved  by  the  judge,  will  not  be 
disturbed.  Fox  d  Co.  vs.  Jones, p,  V*29. 


1156  INDEX. 


DAMAGES.— Continued. 

There  is  no  anthoritj  in  any  one  to  treat  as  a  nuisance  that  which  is 
not  so,  and  whoever  assumes  to  abate,  as  a  nuisance,  that  which  is 
not*so,  acts  at  his  risks  and  perils. 

A  company  which  undertakes,  under  a  contract  with  a  municipal  cor- 
poration, to  do  a  work  of  public  improvement,  such  as  laying  a 
iire  alarm  telegraph,  has  no  right  to  invade  the  premises  of  an 
abutting  proprietor  and  cut  off  limbs  of  trees  overhanging  the 
sidewalk,  and  which  do  not  obstruct  the  use  of  the  sidewalk,  or 
when  the  posts  and  wires  could  have  been,  with  less  or  no  incon- 
venience, located  elsewhere. 

Even  then,  it  has  not  the  right  to  cut  off  branches  so  as  to  leave  in 
the  foliage  an  open  space  ranging  in  circumference  from  25  to  40 
feet,  for  the  purpose  of  passing  an  almost  imperceptible  wire. 

The  city  with  whom  the  contract  was  made  did  not  grant  to  the  com- 
pany the  right  of  committing  the  acts  complained.  While  the 
rights  of  corporations  will  be  recognized,  the  obligations  under 
which  they  are  to  respect  those  of  others  must  be  enforced. 

The  damage  done  can  not  be  said  to  be  irreparable.  Time  will  surely 
restore  the  original  condition  of  things. 

Tissot  et  cU.  vs.  Telegraph  Company,  p,  996. 

Under  a  written  contract  by  which  the  contractor  agrees  to  demolish 
a  building,  but  containing  a  clause  that  ''the  work  of  demolition 
is  to  be  carried  out  according  to  the  directions  of  the  supervising 
architect,  whose  decisions  on  all  points  I  agree  to  accept  as  final,*^ 
held :  that  this  operated  such  a  reservation  of  control  over  the 
work  as  prevented  the  contractor  from  being  independent,  and 
created  the  relation  of  master  and  servant. 

Held :  That  even  if  the  relation  of  contractor  and  contractee  existed, 
yet,  if  thelatter  personally  interferes  in  the  work,  or  some  part  of 
it,  he  is^ responsible  for  any  injury  to  a  servant  of  the  contractor 
occasioned  by  such  interference. 

Held  :  If  an  injury  results  to  a  servant  from  the  combined  negligence 
of  the  master  and  fellow-servant,  the  master  is  responsible  not- 
withstanding the  contributory  negligence  of  the  fellow-servant. 

The  master  is  repsonsible  for  the  negligence  of  a  servant  who  stands 
as  his  vice  principal  and  direct  representative,  invested  with  his 
own  authority  over  inferior  servants,  and  the  latter,  when  injured 
by  such  negligence,  are  not  barred  by  the  doctrine  of  fellow-ser- 
vant. 

A  servant  is  only   bound   to  see  patent,  not  latent,  defects;  mere 
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knowledge  of  defects  will  not  bar  recovery  for  reBultant  injury 
unless iaccompanied  by  knowledge  that  they  are  necessarily  dan- 
gerous, and  he  has  a  right  to  rely  on  the  superior  knowledge  and 
judgment  of  his  master,  and  to  act  on  the  assumption  that  the 
latter  will  not  expose  him  to  evitable  risk,  and  has  taken  proper 
precaution  to  guard  him  from  danger. 
When  the  master  has  created  the  danger,  he  is  bound  to  guard  against 
it,  and  if  he  himself  does  not  know  or  believe  that  the  danger  ex- 
ists, he  cannot  require  superior  knowledge  and  judgment  from 
the  servant.  Tutrix  vs.  Sellers  dc  Go.^p,  1011. 

DIVORCE. 

The  charges  of  abandonment,  defamation  and  attempt  on  plaintiff's 
life,  on  which  the  claim  of  separation  from  bed  and  board  is 
claimed,  are  not  proved. 
The  charge  of  adultery  on  which  immediate  divorce  is  claimed,  is  sup- 
ported by  no  sufficient  evidence  after  the  incident  of  March,  1884, 
which  was  fully  condoned  by  plaintiff. 
Where  the  conduct  of  the  husband  indicates  a  real  intention  to  Iinve 
his  wife  transgress  or,  at  least  an  intention  to  allow  her  to  do  so 
undisturbed  and  unprevented,  this  constitutes  connivance,  and 
operates  as  a  bar  to  the  suit. 

Bourgeais   vs.    Chauvhij  p.,  216. 
A  demand  for  divorce,  on  the  charge  of  adultery,  may  be  cumulated 

with  a  demand  for  a  separation  from  bed  and  board. 
The  simple  confession,  by  one  of  the  spouses,  of  adultery,  is,  of  itself, 
insufl^cient  to  authorize  the   dissolution  of  the   marriage.     Addi- 
tional facts  must  be  shown  to  justify  the  decree. 
Possession  by  the  accused  party,  of  suspicious  mixtures,  wfiich  were 
taken  by  physicians  and  druggists  to  have  been  remedies  for  some 
venereal  disease,  is  circumstantial  evidence,  that  may  be  consid- 
ered in  connection  with  other  facts  that  are  proven  in  the  case ; 
but  not  sufficient  to  establish  his  guilt. 
Proof  of  intemperance  since  the  filing  of  the  suit  may  be  administered, 
not  to  prove  a  substantive  cause,  but  to  show  a  continuing  habit. 
Proof  of  gambling  is  admissible  in  support  of  the  charges  of  squan- 
dering money  and  debauchery. 
What  are  habitual  intemperance  and  excesses  which  render  it  insup- 
portable for  a  complaining  toife  to  longer  continue  marital  relations 
with  her  husband,  is  a  question  for  the  court,  and  vwt  the  party,  to 
decide. 
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Habitaal  intemperance  is  the  constant  indulgence  in  such  stimulanU 
as  wine,  whisky,  or  brandy,  whereby  intoxication  is  proinced. 

It  is  not  their  ordinary  fise  whereby  drunkenness  may  he  occasionallj 
produced;  but  the  abuse  of  them,  so  long  continued  that  the  habit 
becomes  fixed  and  confirmed. 

The  evident  object  of  the  separation  of  husband  and  wife  from  bed 
and  board  was  to  afford  the  offending  party  ample  time  and  op- 
portunity for  reformation  ;  and  to  the  party  complaining,  to  un- 
derstand the  situation  and  d*- term i no  the  propriety  of  making  a 
reconciliation. 

The  patience  and  forbearance  of  the  wife  during  her  long  endnranci^ 
of  the  cruel  treatment  of  her  husband,  while  entertaining  h>pe  of 
his  reformation,  should  not  be  ipistaken  for  condonation  or  recon- 
ciliation. It  serves  rather  to  strengthen  than  to  weaken  hercaufse 
of  action.  Mack  vs.  Handy,  p.  491, 

DONATIONS. 

The  rights  and  obligations  arising  under  acts  parsed  in  one  StAte  to  be 
executed  in  another,  respecting  the  transfer  of  real  estate  in  the 
latter,  are  regulated  in  point  of  form,  substance  and  validity  by  the 
laws  of  the  State  in  which  such  acts  are  to  have  effi  cr. 

An  act  of  donation  drawn  up  in  Louisiana,  in  the  form  in  which  such 
acts  are  required  to  be  put  in  Georgia,  to  convey  real  estate  in 
that  State,  is  valid,  although  not  passed  before  a  notary  and  two 
witnesses,  as  the  laws  of  this  State  prescribe,  under  pain  of 
nullit\ . 

Under  the  law  of  Georgia,  a  donation  is  presumed  to  be  accepted  un- 
less the  contrary  is  shown. 

Although,  in  general,  a  case  will  not  be  remanded  for  the  reception  of 
evidence  which  could  have  been  and  was  not  offered,  parties,  in 
exceptional  instances,  may  be  allowed  a  remanding  where  the  lul- 
ings  of  the  trial  judge  during  the  proceeding  are  at  variance  with 
his  finding  on  the  merits,  and  the  party  asking  the  lemandiug  ab- 
stained from  offering  evidence  which  the  judge  would  have  ruled 
out  as  superfluous.  Succession  of  Larendon,p,  952. 

ESTOPPEL. 

A  party  is  not  estopped  by  judicial  declations  made  for  the  purpose  of 
simplifying  proceedirgs  and   for  the  common  interest  and  con- 
venience of  all  parties  concerned,  and  which  have  neither  misled . 
nor  damaged  anyone.  Succession  offfarris,p,  443. 
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ESTOPPEL.— Continued. 

NotwithBtandiug  the  exclusion  of  parol  testimony  for  the  purpose  of 
correcting,  amending  or  supplementing  the  return  of  the  sheriff 
upon  a  citation,  the  party  urging  it  as  an  objection  will  be  estop- 
ped, if  he  hae  previously  introduced  parol  testimony  on  the  sub- 
ject. Mohvy  Hanneman  dk  Co,  vs,  Marks, p.  575. 

EVIDENCE. 

The  best  evidence  must  be  produced. 

A  copy  of  a  copy  is  not  admissable  in  evidence  unless  the  original  is 
alleged  and  proven  to  be  lost,  and  that  a  copy  thereof  cannot 
be  obtained.  C.  C.  2268, 2269,  2270,  2279,  2280 ;  6  N.  S.  208 ;  2  Ann. 
998 ;  6  Ann.  683;  7  N.  S.  550  ;  5  N.  S.  175 ;  13  L.  536. 

Mercier  et  ah  vs,  Haman,  p.  94. 

Positive  testimony  on  a  given  point  always  predominates  over  negative 
testimony  on  the  same  point. 

Socola  vs.  Chess 'Carley  Company j  p.  344. 

A  stale  demand  long  withheld  from  presentation  or  prosecution,  until 
he,  against  whom  it  is  preferred,  has  died,  is  regarded  with  dis- 
favor. It  must  be  established,  when  no  hinderance  was  in  the  way, 
with  more  than  reasonable  certainty.  The  unfavorable  presump- 
tion, created  by  the  delay,  can  be  removed  only  by  peculiarly 
strong  and  exceptionally  conclusive  testimony. 

Wood  vs.  Egan,p.  684. 

The  law  does  not  permit  an  attorney-at-law  to  give  in  evidence  any- 
thing that  has  been  confided  to  him  by  his  client  without  his 
client's  consent.  The  privilege  is  not  that  of  the  attorney  but  of 
the  client.  Such  testimony  is  incompetent.  It  does  not  matter 
that  the  relations  of  client  and  counsel  have  ceased,  or  that  the 
client  be  dead.  Morris  vs.  Cain  et  aJs.,p.  712. 

Acts  acknowledged  before  a  Louisiana  commissioner  have  no  effect  as 
authentic  acts  unles^the  acknowledgement  takes  place  also  before 
two  witnesses,  legally  competent. 

Otherwise,  they  remain  acts  under  private  signature,  which  are  inad- 
missible in  evidence,  until  the  signature  is  proved.  15  Ann.  392; 
22  Ann.  457,  affirmed. 

Admission  in  evidence  to  prove  rem  ipsam,  of  a  document  which  is  not 
authentic  and  the  signature  to  which  is  not  proved  is  irregular. 
The  document  ought  not  to  have  been  received  at  all. 

The  judgment  oi  non-suit,  rendered  by  the  lower  court,  is  justified. 

Leihe  vs*  Hebersmith,  p.  1050. 
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EVIDENCE.— Continued. 

The  rale  of  evidence  is  well  recognized  and  well  settled :  that,  where 
a  litigant  resorts  to  the  declarations  of  another,  he  must  take  the 
whole  or  none.  They  are  a  unit.  He  cannot  use  the  portions 
favorable  and  repudiate  the  rest. 

It  has,  accordingly  been  held  that,  where  such  party  introduces  in  evi- 
dence, without  qualification,  an  instrument  of  writing,  in  which 
the  other  party  has  an  interest,  he  cannot  be  permitted  to  impeach 
or  gainsay  the  verity  of  its  statements. 

Kallman  vs.  His  OreditorSf  p.  1089. 

EXECUTORY  PROCESS. 

Executory  process  can  issue  on  the  pledged  note,  although  the  plaintiff 
annexes  unauthentic  evidence  of  the  debt  due  him  and  secured  by 
the  pledge.  Insunmee  Company  vs.  Lozano,  p.  321 . 

An  order  of  seizure  and  sale  must  be  supported  by  authentic  evidence 
exclusively. 

Such  an  order  is  improperly  granted  without  authentic  evidence  of 
the  transfer  of  notes  by  indorsement. 

In  executory  proceedings  the  judge  cannot  entertain  as  evidence  mat- 
ters in  pais.  Van  Baalte  vs.  Congregation,  p.  617. 

EXPROPRIATION. 

In  an  expropriation  proceeding  for  a  right  of  way  the  verdict  of  a 
jury  of  the  vicinage,  composed  of  land  owners,  and  presumed  to 
be  familiar  with  the  value  of  the  land  sought  to  be  expropriated, 
will  not  be  disturbed  by  this  Court  unless  it  is  found  to  be  incon- 
sistent with  the  proof  in  the  record,  or  entirely  unsupported  by 
evidence.  Railroad  Company  vs.  Frank,  p.  707. 

FEES. 

Act  33  of  1870,  fixing  fees  of  appraisers  in  stTccession  cases,  does  not 
apply  to  fees  of  experts  in  insolvencies,  which  are  to  be  allowed 
on  the  baj'is  of  quantum  meruit.  Where  the  allowance  is  fair  and 
reasonable,  it  will  not  be  increased. 

Mnllan  vs.  His  Creditors,  p.  397. 

Attorneys'  fees,  stipulated  in  a  mortgage  act  in  case  of  non-payment 
of  the  debt  at  maturity,  are  due  when  the  mortgagee  is  bound  to 
employ  counsel  to  collect  his  claim,  and  such  counsel  represents 
him  in  the  insolvency  proceedings.  Ibid. 
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FORCED  HEIRS. . 

SiDce  the  umeodment  to  article  2239  C.  C,  forced  beirs  are  not  ro- 
Btricted  in  their  right  to  annul  simalated  contracts  of  those  from 
whom  they  inherit  by  parol  evidence,  to  their  legitime.  The 
right  of  action  in  such  case  is  now  unlimited. 

Such  an  actfon  is  not  barred  by  prescription  of  one,  five  or  even  ten 
years. 

Where  a  party  dies  holding  property  under  a  simulated  title,  and  de- 
vises his  estate  to  a  universal  legatee,  sach  universal  legatee  suc- 
ceeds to  the  testator's  rights  with  their  defects  and  is  qharged  with 
his  author's  defects,  infirmities  and  bad  faith. 

Spencer  et  dl.  vs,  Lewis  et  al,,  p»  316. 

By  the  act  5  of  1884  the  right  of  forced  heirs  to  establish  by  parol  the 
simulation  or  acts  or  conveyances  executed  by  those  from  whom 
tliey  claim  to  inherit  extends  to  the  entire  estate,  and  the  restric- 
tion of  such  right  to  the  legitime  is  removed. 

CoU  and  Hushand  et  al,  vs.  Oole  et  al,,  p,  878. 

In  the  absence  of  proof  that  an  act  of  sale,  under  private  signature,  at- 
tacked by  forced  heirs,  as  designed  to  serve  as  disguised  donation, 
was  such  in  the  intendment  of  the  parties  the  court  will  not  pass 
upon  the  sufiSciency  of  the  act  sous  seignprivS^  as  translative  of  the 
property. 

The  sales  of  immovable  property  made  by  parents  to  their  children 
may  be  attacked  by  the  forced  heirs  as  containing  a  donation  in 
disguise,  if  the  latter  can  prove  that  no  price  was  paid,  or  that  the 
price  was  below  one-fourth  of  the  real  value  of  the  immovable  sold, 
at  the  time  of  the  sale.     R.  C.  C.  2444. 

The  law  does  not  favor  actions  by  forced  heirs  to  undo  transactions  of 
their  ancestors  as  done  in  fraud  of  their  rights.  The  burden  is  upon 
them,  and,  in  the  absence  of  convincing  proof,  and  in  the  presence 
of  evidence  which  mertly  cast  a  suspicion,  the  court  will  not  take 
the  property  of  one  man  to  give  it  to  another.  (Act  of  1884  not 
applicable  here.)  The  law  does  not,  in  proper  cases,  leave  the 
heirs  without  relief.    . 

If  it  be  true  that  forced  heirs  can  be  likened  to  creditors,  and  may  re- 
sort to  the  revocatory  action,  their  right  to  sue  would  bo  barred 
by  one  year  from  the  death  of  the  parent. 

A  partition  cannot  be  ordered  of  property  which  cannot  be  described, 
so  as  to  give  bidders  an  exact  knowledge  of  what  is  to  be  offered 
for  sale.  Moore  et  al.  vs.  Wartelle  et  at.,  p,  1067. 

74 
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FOREIGN  GUARDIANS. 

Under  the  effect  of  C.  C.  415,  the  rules  laid  down  in  articles  363  and 
364,  relative  to  tators  and  guardians  of  minors  residing  out  of  the 
State,  apply  equally  to  guardians  of  insane  or  interdicted  persons 
residing  out  of  the  State. 

Such  guardians, when  doly  appointed  and  qualified  according  to  the  law 
of  the  State  where  the  insane  person  resides,  are  entitled  to  recog- 
nition as  such  by  our  courts,  to  be  vested  with  the  power  and 
authority  defined  in  said  articles.  But  to  support  a  decree  to  that 
effect,  it  is  essential  that  they  should  not  only  have  been  ap- 
pointed, but  that  they  should  have  qualified  in  conformity  with 
the  laws  of  the  State  where  they  have  been  appointed. 

Interdiction  of  Parker jp,  333. 

FRANCHISES. 

The  franchises  of  a  railroad  corpofatiou  are  rights  or  privileges  which 
are  essential  to  the  operations  of  the  corporation,  and  without 
which  its  roads  and  works  would  be  of  little  value,  such  as  the 
franchise  to  run  cars,  to  take  tolls,  to  appropriate  earth  and  gravel 
for  the  beds  of  its  road,  or  water  for  its  engines,  and  the  like. 
Morgan  vs.  Louisiana,  93  U.  S.  217. 

Such  franchise  include  the  right  of  appropriating  lands  for  the  con- 
struction of  necessary  appurtenances,  without  which  the  road 
could  not  be  successfully  operated. 

Such  a  franchise  is  transferred  in  a  marshals  sale  of  a  i  ail  road  and  all 
its  franchises  to  tlie  purchaser,  even  if  he  is  a  natural  person. 

Lawrence  vs.  Railroad  Company  p.  427. 

The  original  grantee  from  the  city  of  New  Orleans  of  a  franchise  or 
privilege  of  a  right  of  way  over  certain  streets  for  railroads,  for  a 
term  of  twenty  years,  cannot,  after  the  expiration  of  said  term, 
enjoin  the  cit}'  from  advertising  aud  selling  the  same  franchise,  on 
the  ground  that  the  city  has  failed  to  comply  with  its  alleged  con- 
tract obligation  to  take  and  pay  for  its  "railroads,  rolling- stock, 
equipments  and  fixtures." 

Such  failure,  even  if  the  obligation  existed,  could  not  operate  to  pro- 
long the  franchise,  or  to  restrain  the  city  in  the  exercise  of  its  sov- 
ereign authority  over  its  streets  for  the  benefit  of  the  people  to 
whom  they  belong  in  common. 

The  specifications  of  the  proposed  sale  cover  only  the  franchise  of  the 
right  of  way,  and  do  not  propose  to  sell  any  property  of  plaintiff, 
all  of  whose  legal  rights  are  expressly  reserved  under  a  clause 
requiring  the  purchaser  to  respect  and  equitably  settle  for  them  j 
and  under  the  same  clause  plaintiff  may  compete  at  the  sale  with- 
out waiving  any  rights. 

Railroad  Company  vs.  City  et  aL,  p,  709. 
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FUNDING. 

Tbe  bona  fide  bolder  of  bonds  issaed  under  acts  69  of  1870  and  35  of 
1865,  are  entitled  to  bave  been  funded,  under  act  3  of  1874. 

Tbe  legality  of  tbe  first  is  not  attacked  by  act  5  of  1875,  wbicli  re- 
flected on  tbe  second. 

The  validity  of  tbe  last  bas  been  recognized  judicially,  twice,  by  tbe 
Supreme  Court. 

If  it  be  true,  that  more  bonds  have  been  funded  than  were  issued,  tbe 
plaintiff  cannot  be  made  the  victim  of  that  circumstance. 

Manning  vs.  Board  of  Liquidation,  p,  327. 

Tbe  bo7ia  fide  bolder  of  State  bonds,  the  genuineness  and  legality  of 
wbicb  is  not  at  issue^  issued  under  act  69  of  1870,  E.  S.,  is  entitled 
to  have  them  funded  under  act  3  of  1874,  although  the  books  of 
the  Auditor  show  that  more  bonds  have  been  funded  than  were 
issued. 

Tbe  plaintiff  cannot  be  made  to  suffer  from  the  error  or  fraud  com- 
mitted. Buckingham  vs.  Board  of  Liquidation,  p,  343. 

The  Constitutional  ordinance  for  the  relief  of  delinquent  taxpayers, 
which  authorizes  the  funding  of  Auditor's  warrant  in  baby  bonds, 
only  grants  to  the  warrant  bolder  the  option  of  having  his  war- 
rants exchanged  for  bonds  to  be  exercised  prior  to  the  date  there- 
in fixed  for  their  maturity. 

The  power  conferred  upon  the  Funding  Board  continues  subsequent  to 
that  date  for  tlie  sole  purpose  of  examining,  auditing  and  funding 
nunc  pro  tunc  such  warrants  as  shall  have  been  presented  to  them 
or  to  some  officer  of  the  board  antecedent  to  that  date. 

State  ex  rel.  Nexoman  vs.  Funding  Board,  p,  395. 

It  is  tbe  obvious  purpose  of  tbe  State  funding  law  No.  11  of  1875  that 
the  status  of  each  issue  of  State  bonds  or  warrants,  the  legality  of 
which  is  questioned,  should  be  settled  in  a  single  suit  by  any 
holder  of  such  securities;  and,  for  this  purpose,  the  law  author- 
izes all  other-  holders  of  like  bonds  or  warrants  to  intervene  in 
such  suit  and  assert  their  rights. 

Whatever  relaxation  might  be  made  in  favor  of  a  bondholder  who  had 
been  ignorant  of  tbe  pendency  of  such  a  suit,  it  would  be  inequit- 
able to  permit  one  affected  with  full  knowledge  thereof  to  take  the 
chances  of  a  favorable  judgment  which  would  settle  his  rights, 
and  then,  after  an  adverse  decision,  raise,  in  a  new  suit,  issues 
contradictory  of  those  presented  in  tbe  first.  In  any  event,  even 
if  not  estopped  by  res  judicata,  the  plaintiff  in  such  new  suit, 
would  certainly  be  compelled  to  overthrow,  by  conclusive  proof. 
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FUNDING.— Continued. 

the  case  which  had  been  made  in  the  former  one  and  on  which  the 
decision  as  to  the  status  of  the  bonds  rested;  and  the  defendant 
was  authorized  to  ofifer  and  have  received  the  whole  record  of  such 
former  case,  including  the  evidence. 

Weighing  the  whole  evidence  as  thus  made  up,  the  facts  on  whicli  tlip 
former  decision  was  based  are  not  disproved,  and  plain tiflTs  bonds 
must  be  denied  the  privilege  of  being  funded  for  the  same  rc^asons 
for  which  like  bonds  were  rejected  in  the  case  of  Sage  vs.  Board 
of  Liquidation,  37  Ann.  412. 

Moreover,  these  bonds  were  not  included  in  the  Auditor's  Report  of 
1874,  which  this  Court  held  in  the  Pacific  R.  R.  case,  30  Ann.  980, 
was  the  basis  of  the  funding  scheme,  within  which,  oonsequeDtly, 
they  were  not  embraced. 

The  case  is  not  affected  by  any  equities  which  plaintiffs,  as  transtereeR 
before  maturity,  may  Ijave  under  the  law  of  negotiable  instru- 
ments. The  Court  determines,  not  al]  their  legal  rights,  but  only 
their  right  to  fund,  which  right  must  submit  to  the  conditions  im- 
posed by  the  funding  law,  applicable  to  all  obligations  of  whatever 
nature  and  by  whomsoever  held. 

Adams  dt  Co,  vs.  Board  of  Liquidation,  p,  689. 

The  suit  being  upon  certificates  of  appropriation  evidencing  claims  for 
current  municipal  expenses  during  years  from  1874  to  1877  exclu- 
sive, the  judgment  should  have  been  restricted  to  payment  out  of 
the  revenues  of  the  several  years  in  which  the  claims  arose. 

The  certificates  declared  upon  carrying  on  their  face  an  express 
stipulation  they  "  bear  no  interest,"  none  can  be  recovered  except 
from  judicial  demand. 

The  right  to  fund  under  acts  133  of  1880  and  67  of  1884,  cannot  be  de- 
termined judicially  except  contradictorily  with  the  Board  of 
Liquidation. 

Fir6  Engine  Company  ve.  City  of  New  Orleans,  p,  98  J. 

GARNISHEE. 

Article  246  C.  P.  is  applicable  to  the  City  Courts  of  New  Orleans,  and 
when  the  garnishee  under  fi.fa,  has  confessed  that  he  is  indebted 
to  the  judgment-debtor  in  a  sum  of  money,  the  judge  is  authorized 
to  order  him  forthwith  to  p»ay  such  amount  into  the  hands  of  the 
constable. 

Where  such  order  is  made  after  three  days  from  service  of  notice  of 
the  seizure  on  the  judgment-debtor,  who  has  made  no  opposition 
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GARNISHEE.— Continued. 

thereto,  he  cannot,  onder  certiorari  in  this  Court,  liave  such  orders 
annulled  on  the  ground  that  the  money  seized  was  due  for  wages 
and,  therefore,  exempt.  He  had  the  opportunity  to  raise  this  issue 
in  the  lower  court,  and,  having  failed  to  do  so,  the  judge  was  not 
bound  to  raise  it  for  him.  The  order  was  regular  and  authorized 
by  the  law.  State  ex  rel,  Madison  vb.  Judge,  p,  622. 

Garnishment  process  is  a  method  of  seizure  and  not  a  bill  of  discovery. 
Interrogatories  should  be  confined  to  matters  tending  to  disclose 
indebtedness  to,  or  possession,  or  control  of  property  belonging  to 
the  debtor. 

Garnishees  have  the  right  to  except  to  impertinent  questions  and  to 
withhold  answers  thereto  until  such  exception  has  been  ruled  on. 

When  such  exceptions  have  been  takeu^  failure  to  answer  before  ruling 
.thereon  cannot  be  ground  for  judgment  j)ro  confeeeo. 

When  answers  to  proper  interrogatories  unequivocally  disclose  that 
the  garnishees  have  owed  nothing  and  had  no  possession  or  control 
of  any  property  of  the  debtor,  since  the  garnishment  proceeding, 
and  such  answers  have  not  been  traversed,  garnishees  cannot  be 
required  to  answer  other  interrogatories  touching  the  disposition 
and  whereabouts  of  property  which  may  have  been  in  their  pos- 
session at  some  time  prior  to  the  garnishment.  Such  inquiries 
could  be  proper  only  under  a  traverse. 

Bank  vs.  Boatner,  p.  843. 

HOMESTEAD. 

The  homestead  legislation  of  1865  required  no  registration  of  exemp- 
tions claimed  under  it,  and  such  a  requirement  cannot  be  now 
exacted. 

lu  construing  exemptions  under  the  law  of  18^  reference  must  be  bad 
to  the  condition  of  things  existing  at  the  date  of  seizure. 

'Vha  proviso  inoorporated  into  the  act  of  1865,  which  declares  that  ^'no 
debtor  shall  be  entitled  to  the  exemption  provided  for  in  this  sec- 
tion, whose  wife  shall  own,  in  her  own  right,  and  be  in  the  actual 
enjoyment  of  property  worth  more  than  one  thousand  dollars,''  was 
evidently  intended  to  operate  as  a  restraint  upon  its  exercise, 
under  the  conditions  imposed,  and  has  reference  to  the  time  of  its 
assertion  judicially,  and  to  a  wife  then  in  being. 

Oarnier  vs  Sheriff  et,  aX,,p.  884. 
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HUSBAND  AND  WIPE. 

The  rule  of  oar  jurisprudence,  whicb  denies  the  interfence  of  coarts 
in  suits  for  separation  between  spouses,  in  cases  in  which  there 
are  mutual  wrongs,  will  not  apply  to  the  case  of  a  wife  who  may 
be  shown  to  be  of  a  quarrelsome  disposition,  but  whose  husband 
is  shown  to  have  been  guilty  of  cruel  and  outrageous  excesses  to- 
wards her,  including  the  frequent  infliction  of  blows  on  her,  and 
au  attempt  to  take  her  life. 

To  condemu  a  woman  to  live  under  the  authority  of  a  brutal  husband, 
whose  excesses  and  cruelty  render  lier  life  witli  him,  absolntt- ly 
unbearable,  simply  because  such  conduct  has  driven  her  to  des- 
paration,  culminating  in  endless  quarrells  with  him  and  in  violent 
explosions,  would  be  a  denial  of  justice. 

Machado.  vs  Bonet^  p.  475. 

Where  a  man  conveys  an  immovable  to  a  woman  and  subsequently 
marries  her,  there  being  no  marriage  contract  respecting  the  pop- 
erty  conveyed,  he  cannot,  during  the  marriage,  though  living 
apart  from  his  wife,  maintain  an  action  against  her  to  have  said 
conveyance  declared  a  simulation,  nor  can  he  by  passiug  a  simu- 
lated title  to  another  person,  enable  such  person  to  have  the  con- 
veyance to  the  wife  annulled  on  the  ground  of  simulation  of  other 
cause.  HmctJiorne  vs,  Clark  et  al.,  p.  078. 

A  general  mandate  to  the  husband  by  a  wife  seperate  in  propeity  to 
man  age  her  pi  an  tat  ion  and  administer  her  property,  does  not  author- 
ize him  to  bind  her  by  the  drawing  of  bilU  of  exchange,  the  power 
to  draw  which  must  be  express  and  special. 

When  bills  are  so  drawn  by  such  an  agent  in  the  name  of  his  princi- 
pal, payable  in  the  future,  and  are  accepted  by  the  drawees  and  by 
them  passed  off  to  third  persons,  the  latter  cannot  recover  on  thein 
against  the  principal  without  proof  of  express  and  special  authori- 
ty in  the  agent  to  draw  them. 

Fohjer  <^  Go,  vs.  Peterkin,  p.  815. 

INJUNCTION. 

An  injunction  can  lawfully  issue  to  prevent  a  water  works  company 
from  cutting  off  its  water  supply  where  the  consumer  has  offeied 
to  pay  in  advance  the  proper  amount  for  the  use  of  such  water 
during  the  year,  and  the  company  claims  a  higher  rate  than  is 
truly  due  and  exigible. 

Under  the  terms  of  its  charter,  the  company  is  bound  to  supply  water 
at  the  rate  charged  by  the  city  of  New  Orleans  previous  to  the 
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date  of  said  cbarter,  which  was  fifteen   cents  for  a  thousand  gal- 
lons to  large  consumers. 

Ernst  &  Go,  vs.  Water  Works  Company,  p.  550. 

The  Constitution  guarantees  to  every  person  the  right  to  seek  redresa 
through  the  courts  for  any  injury  to  his  person  or  property,  or  to 
enforce  any  legal  demand  therin. 

So  a  court  is  without  power  to  prevent,  by  an  injunction,  a  person 
from  bringing  a  suit  before  another  court  of  competent  jurisdic- 
tion, to  enforce  a  right  claimed  or  redress  a  grievance. 

State  ex  rel.  Sweeney  vs.  Judge,  p,  619. 

The  principal  and  the  security  on  an  injunction  bond  and  on  a  forth- 
coming bond,  by  means  of  which  the  principal  arrested  the  sale 
and  obtained  the  possession  and  enjoyed  the  use  of  working  ani- 
mals seized  bj  a  party,  will  be  held  in  solido  for  the  depreciation 
in  value  of  said  animals  as  a  result  of  bad  treatment  wliile  in  the 
possession  of  the  principal  on  such  bonds. 

LaUande  vs.  Trezevant  et  als.  p,  830. 

Where  the  co-proprietor  and  editor  of  a  newspaper  has,  under  con- 
tract with  liis  co-partner,  the  absolute  right  to  liave  full  editorial 
control  and  to  dictate  its  policy  and  formulate  its  utterances  upon 
any  and  all  topics  and  subjects  without  hindrance  or  interference 
from  his  partner  or  any  other  source,  the  deprivation  and  denial 
of  such  right  by  the  acts  of  his  co-partner  constitutes  an  injury 
for  which  precuniary  damages  would  be  an  inadequate  compensa- 
tion, and,  therefore,  in  the  sense  of  the  law,  irreparable. 

If  an  injunction,  restraining  the  party  from  violating  and  depriving 
the  other  of  the  exercise  of  such  right,  be  dissolved  on  bond,  such 
order  of  dissolution  is  an  interlocutory  deciee  which  may  cause  an 
irreparable  injury,  and  is,  therefore,  subject  to  a  suspensive 
appeal.  Puckette  vs.  Judge,  p.  901. 

INSOLVENCY. 

The  judgment  of  court  awarding  an  insolvent  discharge  from  his 
debts  has  no  other  or  further  effect  than  one  homologating  the 
proces  verbal  of  the  proceedings  of  the  meeting  of  his  creditors 
granting  the  discharge. 

The  creditors  are  called  before  a  notary  by  summonses  issued  pursu- 
ant to  an  order  of  court.     This  is  not  a  technical  citation. 

Procee^lings  in  matters  of  insolvency  are  of  a  summary  character. 

Mohr,  Hannenum  <&  Co.  vs,  Marks,  p.  575. 
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An  attorney  employed  by  a  person  in  insolvent  circumstances  aod  in 
contemplation  of  declaring  his  insolvency  and  of  making  a  cegsioti^ 
id  entitled  to  compensation  for  advice  and  services  rendered  in 
tlie  preparation  of  bis  petition  and  scheduli-s;  and  that  compen- 
sation must  be  fixed  by  the  court  having  jurisdiction  of  the  inaol- 
veiil's  estate  according  to  the  proof. 

The  provisions  of  Rev.  Stats.,  Sec.  1817,  exclusively  apply  to  the  "fees 
of  the  counselor  who  shall  be  appointed  to  represent  the  abaent 
creditors,"  and  same  must  be  deducted  from  the  amount  awarded 
to  them.  Dunbar  j;».  Creditors,  p.  589. 

Creditors  who,  pending  a  proceeding  in  insolvency,  elect  a  syndic  who 
sells  under  judicial  sanction  the  property  mentioned  in  the  bilan, 
cannot  be  held  in  damages,  though  the  pioceeding  be  subsequent- 
ly annulled  and  dismissed,  when  the  petition  is  barren  of  the 
charge  of  malice  and  want  of  probable  cause. 

Forced  into  court  by  the  debtor,  they  had  a  right  to  protect  them- 
selves. If  any  injury  has  been  sustained  in  consequence  by  such 
debtor,  it  is  damnum  absque  injuria,  for  which  no  recovery  can  be 
had.  Philips  vs.  Lehman  d;  Co.  etals,p.  63 K 

An  opposition  charging  fraud  and  undue  preference  against  an  insolv- 
ent, and  seeking  to  have  him  debarred  from  the  benefit  of  the 
insolvent  laws,  cannot  be  maintained,  when  the  act  complained  of 
was  undone  before  the  cession  and  matters  restored  to  their  previ- 
ous condition,  the  less  so  where  the  transactions  appear  to  have 
taken  place  in  good  faith,  and  no  injury  resulted  therefrom  to  the 
complainants.  Kallman  vs.  His  Creditors,  p,  1089 

INTEREST. 

Where  mercantile  accounts  have  been  closed  by  rendition  and  accept- 
ance without  objection,  the  debtor  cannot  thereafter  object  to 
charges  of  8  per  cent  interest  and  to  compounding  interest  by 
capitulation  of  succession  balances. 

Such  settlement  of  accounts  being  equivalent  to  payment,  tho  debtor 
can  only  recover  usurious  charges  less  than  one  year  old. 

Allen,  West  d  Bnsh  vs.  Nettles,  p.  788. 

JUDGMENT. 

When  a  judgment  is  rendered,  interpreting  a  former  appealable  judg- 
ment by  incorporating  in  it  a  feature  which,  if  it  had  been  ex- 
pressly contained  therein,  would  have  supported  an  appeal  to  this 
Court,  such  latter  judgment  will  also  be  appealable. 

Other  grounds  of  motion  untenable. 
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The  judgment  of  a  district  court  which  has  been  signed  can  only  be 
revised  or  altered  in  the  modes  provided  by  law.  Under  the  guise 
of  interpreting  the  judgment,  the  judge  cannot,  after  signature, 
make  a  substantial  change  in  the  judgment  itself  on  a  mere  rule 
for  that  purpose. 

Interest  cannot  be  collected  on  a  judgment  for  money  which  is  silent 
as  to  interest. 
Insurance  Company  vs.  Harbor  Protection  Company  et  ale,,  p,  683. 

All  final  judgments  rendered  by  the  Supreme  Court  are  liable  to  be 
revised,  on  application  for  a  rehearing,  made  within  the  delay 
prescribed  by  law. 

The  rule  applies  to  judgments  making  a  final  disposition  of  applica- 
tions for  mandamus,  certiorari  and  other  remedial  writs.  State 
ex  rel.  G^erson  vs.  Judge,  37  Ann.  261,  affirmed. 

Hence,  a  final  judgment  disposing  of  an  application  for  a  certiorari  is 
not  executory  before  the  expiration  of  six  judicial  days,  or  before 
a  final  disposition  of  an  application  for  a  rehearing  in  the  case. 

But  this  rule  cannot  be  construed  a^  an  absolute  prohibition  on  the 
party  in  whose  favor  the  judgment  has  been  rendered  in  the  Su- 
preme Court  from  proceeding  to  an  execution  thtireof  before  the 
expiration  of  legal  delay. 

A  premature  execution  of  such  a  judgment  is  a  mere  irregularity 
which  may  be  corrected  by  an  application  for  a  rehearing  timely 
made,  and  which  becomes  valid  after  the  expiration  of  the  delay, 
and  for  having  recourse  to  such  an  execution  the  party  cannot  be 
held  responsible  in  damages.  Began  vs.  Washburn,  p,  1071. 

A  judgment  that  has  been  rendered  in  an  attachment  suit  against  an 
absentee,  represented  by  a  curator  ad  hoc,  is  one  in  rem;  and  not 
in  personam.     It  affects  the  property  attached  only. 

In  such  case  the  jurisdiction  of  the  court  is  derived  from  the  seizure 
of  the  property,  and  its  judgment  has  no  validity  except  against 
the  thing  thus  subjected  to  its  control. 

The  registry  of  such  a  judgment  does  not  result  in  a  Judicial  mort- 
gage, and  a  subsequent  lease  of  the  property  is  uuaft'ected  thereby. 

fferber  vs.  Abbott,  p.  1112. 

JUDICIAL  SALES. 

A  puTchasei  of  mortgaged  property  at  judicial  sale,  under  proceedings 
taken  for  the  collection  of  one  of  a  series  of  mortgage  notes,  is 
entitled  to  retain  in  his  hands  the  surplus  of  the  price  beyond  the 
amount  taken  under  the  writ  of  sale,  until  it  is  demanded  by  the 
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liolders  of  the  remainder  of  the  series ;  but  he  owes  interest  at  the 
rate  of  ^ve  per  cent  per  annum  until  same  is  paid  over,  or  de- 
posited, according  to  law. 
The  decisions  of  this  Court,  which  exonerate  the  purchaser  from  the 
payment  of  interest,  were  rendered  under  the  Code  of  1808,  which 
did  not  cjntain  the  provisions  of  Art.  2553  of  the  present  Code, 
and  which  establish  a  rule  diff«frent  from  that  container)  in  the 
Code  of  1808.  Morris  vs.  Cain  et  als,,  p,  712. 

A  Teal  tender  is  condition  precedent,  sine  qua  non,  to  authorize  a  suit 
to  rescind  a  judicial  sale.  When  it  is  alleged,  denied  and  not 
proved,  the  plaintiff's  action  must  be  dismissed. 

Farquhar  vs.  lies,  et  al.,  i>.  874. 

JURISDICTION. 

State  courts  have  the  right  to  examine  collaterally  into  the  alleged 
defects  of  judgment  rendered  by  United  States  court«  of  original 
and  limited  jurisdiction,  when  such  judgments  are  made  the  baais 
of  litigants^  titles.  But  the  inquiry  must  be  rcAtricted  to  an  exam- 
ination to  ascertain  whether  the  court  which  rendered  the  jadg> 
meut  had  jurisdiction  and  whether  it  exercised  that  jurisdiction 
according  to  the  forms  of  proceeding  established  by  law. 

The  inquiry  into  the  facts  must  be  restricted  to  test  the  verity  of  alle- 
gations as  to  domicile  or  citizenship,  necessary  to  give  jurisdic- 
tion. Want  of  jurisdiction  may  be  shown  either  as  to  the  subject 
matter  or  the  person,  or  in  proceedings  in  rem  as  to  the  thing.  18 
Wallace,  457,  Thompson  vs.  Whitman. 

No  inquiry  can  be  trade  as  to  the  correctness  of  the  judgment  upon  the 
merits. 

In  dealing  with  such  questions,  arising  out  of  proceedings  instituted 
under  the  Act  of  Congress,  providiug  for  the  confiscation  of  prop- 
erty used  for  insurrectionary  purposes,  State  courts  must  be  guided 
by  the  rules  of  common  law  as  expounded  by  ttie  Supreme  Court 
of  the  United  States,  and  not  by  local  laws,  unless  the  latter  har- 
monize with  Federal  jurisprudence. 

In  a  common  law  proceeding  in' rem  for  the  condemnation  of  property 
seized  under  the  statute,  the  monition  published  is  a  citation  on 
all  interested  persons,  who  are  thus  made  parties  to  the  action — 
and  after  a  default  there  is  no  necessity  for  a  jni*y  trial.  11  Wal- 
lace, 303 )  20  Wallace,  110.  Alien  enemies  have  the  right  to  ap- 
pear and  defend  their  rights  in  a  court  of  justice  when  cited 
therein.    93  U.  S.  283.         Pasteur  et  al.  vs.  Lewis  and  Lynd^p.  5. 


INDEX.  1171 

JURISDICTION.— Continued. 

This  Coart  has  no  jarisdiction  of  a  suit  instituted  to  have  an  attorney's 
privilege  for  his  fee  for  iess  than  $2000  recognized  on  a  judgment 
exceeding  that  sum.  Toung  vs,  Duncan  et  <il,,p,  86. 

The  Supreme  Court,  under  Article  90  of  the  Constitution,  has  excluHve 
control  and  general  supervision  over  all  inferior  courts.  It  alone 
can  issue  the  remedial  writs  mentioned  in  that  article. 

Other  appellate  courts  may  issue  similar  writs,  but  only  in  aid  of  their 
appellate  jurisdiction. 

A  prohibition  issued  otherwise  by  a  district  court  to  a  justice  of  the 
peace  is  an  absolute  nullity.  It  ought  to  have  been  ignored  and 
the  justice  ought  to  have  proceeded  notwithstanding. 

A  mandamus  cannot  issue  to  a  justice  who  is  willing  to  proceed,  but 
who  thinks  himself  prevented  by  superior  authority  from  doing 
so.  The  prohibitio:i  having  been  annulled,  the  justice  must  pro- 
ceed with  the  case.  State  ex  rel.  Birsch  vs.  Judge jp,  97. 

The  Supreme  Court  cannot  and  will  not  exercise  jurisdiction  in  all 
cases  not  excepted  by  the  Constitution,  unless  it  appears  affirm- 
atively from  the  pleadings  that  the  matter  in  dispute  involves  an 
amount  exceeding  two  thousand  dollars. 

The  burden  of  proof  is  not  on  the  appellee  to  show  want  of  jurisdic- 
tion, but  on  the  appellant  to  prove  the  existence  of  juriAdiction,  ns 
defined  in  the  Constitution. 

In  an  action  looking  to  the  fixing  of  boundary  lines,  it  is  incumbent 
on  the  appellant  to  show  that  nn  amount  is  therein  contested  ex- 
ceeding two  thousand  dollars,  in  order  to  maintain  hid  appeal 
here.  Hite  et  ah  vs,  Hinsel  dk  Talhieu  et  als.^p.  1 18. 

The  Supreme  Court  has  no  jurisdiction  over  a  tax  suit,  in  which  a  sum 
not  exceeding  $2000  is  claimed,  where  the  constitutionality  or 
legality  of  the  tax  sued  for  is  not  put  at  issue  and  where  the  ques- 
tion presented  is  one  of  procedure  only. 

If  the  amount  sued  for  exceeded  $2000,  the  court  would,  as  in  ordinary 
similar  cases,  in  which  money  is  claimed,  have  jurisdiction  over 
the  question  of  procedure.    New  Orleans  vs.  Schoenhausen,  p.  237. 

The  pendency  of  a  suit  in  the  Circuit  Court  of  the  United  States,  in- 
volving the  alleged  unconstitutionality  and  illegality  of  a  city 
ordinance,  adopted  on  the  12th  of  May,  1885,  is  not  a  bar  to  the 
right  of  a  State  court  to  entertain  jurisdiction  of  a  controversy  in- 
volving another  and  a  subsequent  ordinance  of  the  same  Council 
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on  the  same  subject,  passed  at  a  date  posterioi  to  tlii-  iustitution 
of  the  suit  iu  tlie  Federal  Coui  t. 

Villa vaso  et  al.  vs.  Bartlett  et  altf.,  p.  247. 

The  Supreme  Court  has  no  jurisdiction  over  a  controversy  for  the  dis- 
tribution of  the  proceeds  of  a  judicial  sale  made  to  satisfy  tlie 
judgment  creditor,  where  the  claim  of  the  latter  does  not  exceed 
$2,000,  the  amount  of  tlie  sale  is  less  than  that  sum  and  the  aggre- 
gate of  the  sum  claimed  by  the  third  opponents  is  inferior  to  the 
proceeds  of  the  sale. 

Consent  caunot  confer  jurisdiction  ratione  niatercB. 

Heirs  o/Geevs,  Thompson,  p,  310. 

A  State  court  can  entertain  jurisdiction  of  a  suit  in  personam  against 
the  master  and  owners  of  a  vessel,  coupled  with  a  sequestration, 
to  enforce  a  money  claim  secured  by  lien,  by  a  State  statute  and 
not  created  by  the  maritime  law. 

There  can  be  no  more  objection  to  the  mesne  process,  the  purpose  of 
which  is  to  secure  the  property  to  respond  to  the  personal  jadg- 
ment  when  rendered,  than  there  can  be  to  subject  it  to  execution 
after  judgment. 

A  decision  holding  that  a  proceeding  is  in  personam  against  one  who  is 
the  master  of  a  vessel,  does  not  determine  that  the  suit  has  that 
character  against  the  owners,  where  the  owners  are  not  before  the 
court  on  an  applicatien  for  a  prohibition. 

State  ex  rel.  Baymond  vs.  Judge,  p,  499. 

In  an  action  to  recover  property  real  and  personal  with  rents  and  rev- 
enues, and  damages  for  injury  and  waste,  the  whole  amounting  to 
only  $1,710,  the  addition  of  a  roving  claim  for  $500  additional  dam- 
ages for  illegal  possession,  without  any  specification  of  the  nature 
thereof,  will  be  treated  as  fictitious  and  not  entitled  to  considera- 
tion as  part  of  the  amount  iu  dispute  giving  this  Court  jurisdic- 
tion. Hall  et  al,  vs,  Curtis,  p.  504. 

In  a  proceeding  iuvolving  a  question  of  jurisdiction  ratione  materis,  a 
party  will  not  be  allowed  to  cumulate  several  judgments  so  as  to 
create  an  appealable  amount,  which  is  not  disclosed  by  any  one 
of  the  judgments  in  question. 

In  a  contest  between  two  parties  for  priority  of  execution  on  the  same 
property,  against  the  same  defendant,  the  value  of  the  property 
seized  is  not  the  test  of  jurisdiction,  if  neither  party  claims  any 
privilege  thereon.  State  ex  rel,  MacKenidej  p,  508. 
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A  coart  of  this  State  vested  with  general  equity  powers,  havir.g  juris- 
diction of  the  person  of  a  defendant,  is  competent  to  decree  a  con-, 
veyance  by  him  of  land  in  another  State  and  to  enforce  the  decree 
by  process  against  him. 

In  an  action  by  a  syndic,  based  ou  charges  of  simulation  and  fraud,  to 
annul  transactions  made  by  the  insolvent,  anterior  and  posterior 
to  the  cessio  honorum,  the  transferee  (though  the  latter's  wife)  hns 
an  interest  at  stake  and  is  a  necessary  party. 

In  the  absence  of  such  party,  an  exception  of  no  cause  of  action  filed, 
the  defendant  brought  into  court  will  not  be  considered. 

A  suit  will  not  be  dismissed  for  want  of  a  necessary  party,  when  it 
would  serve  no  useful  purpose  to  do  so.     The  Court  will  remand. 

SeixaSj  syndic,  vs.  King,  p,  510. 

Where  the  proceeds  of  a  sale  of  succession  property  exceed  $2,000  and 
the  surviving  widow  claims  $1,000  out  of  this  fund  on  account  of 
the  privilege  in  favor  of  a  widow  in  nece.-sitous  circumstances, 
which  claim  is  contested  by  mortgage  creditors,  this  Court  has 
jurisdiction.  Succession  of  QousUy,  p.  .570. 

Notwithstanding  a  plea  of  res  judicata  is  sustained,  and  a  portion  of 
plaintiffs'  demands  are  dismissed,  leaving  others  in  controversy, 
involving  less  than  $2,000,  this  Court  is  not  necessarily  divested 
of  jurisdiction  thereby.  Mehle  et  al.  rs.  Bensel,  p,  680. 

In  a  garnishment  proceeding  involving  an  appeal,  an  issue  restricted 
between  plaintiff  and  sevt  ral  garnishees,  against  each  of  whom 
plaintiff  had  prayed  for  judgment  in  separate  and  distinct  amounts, 
the  test  of  jurisdiction  is  in  the  respective  amounts  prayed  for 
against  each  of  the  garnishees,  and  not  by  the  original  demand 
against  the  defendant,  or  in  the  cumulated  amount  of  ail  the 
claims  against  garnishees  respectively  and  separately. 

State  Natio^ial  Bank  vs.  AlleUj  p,  806. 

In  a  suit  for  the  liquidation  of  a  partnership,  to  which  the  suing  partner 
engrafts  a  demand  against  a  third  party,  for  the  ownership  of  cer- 
tain property,  as  an  alleged  asset  of  the  partnership,  the  test  of 
jurisdiction  is  the  value  of  the  property  in  dispute. 

In  such  a  case  there  is  no  demand  for  any  portion  of  a  fund  to  be  dis- 
tributed. 

The  Supreme  Court  can  allow  no  damages  in  an  appeal  not  within  its 
jurisdiction.    The  only  judgment  it  can  render  is  one  of  dismissal. 

MoLeod  vs.  Simonton  et  al.,  p.  853. 
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A  contestation  as  to  the  constitutionality  or  legality  of  a  tax  does  not 
arise  in  a  proceeding  directed  solely  against  the  assessing  officers 
of  the  State  and  attacking  only  the  assessment  of  property. 

In  such  cases,  this  Court  only  has  jurisdiction  when  the  amount  in  dis- 
pute exceeds  $2,000;  and  the  amount  in  dispute  is  the  difference 
between  the  taxes  due  on  the  assessment  assailed  and  those  which 
would  be  due  under  the  reduction  asked. 

Bush  dt  Levert  vs.  Police  Jury,  p.  899. 

A  District  Court  is  iucompetent  to  enforce  the  execution  of  a  judgment 
rendered  by  a  Justice  of  the  Peace,  the  more  so  where  the  exist- 
ence and  validity  thereof  are  put  at  issue. 

Objections  to  the  jurisdiction  of  that  court,  in  such  a  case,  ought  not  to 
have  been  overruled. 

A  prohibition  lies  to  such  court  to  prevent  the  execution  of  the  judg- 
ment rendered  by  it  to  enforce  t(ie  judgment  thus  assailed. 

State  ex  rel.  Police  Jury  vs.  Judge  et  aL,  p.  984. 

The  provision  of  article  165,  No.  9  C.  P.,  making  corporations  commit- 
ting trespass  or  doing  damage  '^  liable  to  be  sued  in  the  parish 
where  such  damage  is  done  or  trespass  committed,*'  i^oes  not 
confer  jurisdiction  of  such  action  upon  justices  of  the  peace  away 
from  the  cor])orate  domicile.  The  article  165  is  found  under  a  par- 
ticular title  of  the  C.  P.,  the  first  article  of  which  restricts  the  ap- 
plication of  the  provisions  under  said  title  to  district  courts,  and 
declares  that  ''  special  rules  are  hereafter  established  for  justices 
of  the  peace.*'  Such  special  rules  are  found  in  the  following  Title 
IV.  of  said  code,  articles  1069  and  1070,  of  which  expres:)l.?  forbid 
them  from  exercising  jurisdiction  over  defendants  domiciled  in 
the  State  outside  of  their  territorial  limits. 

The  case  is  not  affected  by  thi)  fact  that  the  provision  of  article  165, 
No.  9,  is  also  embodied  in  eectiou  725  R.  S.  The  same  Legislature 
adopted  both  the  Revised  Statutes  aud  the  Code  of  Practice,  and 
in  cases  of  conflict,  gave  precedence  to  the  latter.  By  embodying 
the  provision  as  an  amendment  to  article  165,  and  by  leaving  ar- 
ticles 1069  and  1070  unchanged,  the  legislative  intent  was  fully 
indicated  to  maintain  the  latter  in  full  force.  Moreover  said  ar- 
ticles aie  in  direct  conflict  with  section  725  R.  S.,  and  under  article 
3990  R.  S.  the  code  must  be  ^<  held  and  taken  as  the  law  govern- 


ing." 


State  et  al.  Bailroad  Company  vs.  Justice  of  the  Peace,  p,  990. 
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The  LegiHiature,  in  granting  to  tlie  defendant  company  iramnnity  from 
suit  elsewhere  than  at  its  doniicile,  for  canses  of  action  other  than 
trespass,  designed  to  restrict  tlie  character  of  suits  not  brought  at 
the  place  of  domicile,  to  actions  of  tort,  for  wrongs  committed, 
and  its  unlawful  entry  upon  the  lands  of  citizens  vi  et  armis. 

Trespass  is  an  unlawful  act  committed  with  violence  on  the  property 
or  rights  of  another.  An  action  of  trespass  is  that  which  is  insti- 
tuted for  the  recovery  of  damages  for  a  wrong  committed  with 
immediate  force. 

In  case  the  owner  of  land  permits  its  use  and  occupancy  by  a  railroad 
corporation,  and  the  construction  thereon  of  a  quasi  public  work, 
without  resistance  or  complaint,  he  cannot,  therefore,  require  the 
demolition  thereof,  nor  prevent  its  use  by  such  corporation. 

Such  owner  is  not  debarred  of  his  action  for  compensatory  damages,  if 
instituted  at  the  domicile  of  the  company;  but  he  cannot  affect 
to  treat  such  entry  as  tortious,  and  sue  it,  as  a  trespasser,  at  the 
place  where  the  injury  is  alleged  to  have  been  sustained. 

8t.  Julien  vs.  Bailroad  Company,  p,  1063. 

JURY. 

The  party  who  applied  for  a  jury  cannot  waive  the  jury  at  the  moment 
of  trial,  unless  the  other  party  consents. 

Lewis  et  aL  vs.  Klotz,  p.  259. 
LAWS. 

A  particular  is  not  repealed  by  a  general  law,  unless  they  are  so  re- 
pugnant that  they  can  not  stand  together  under  any  circum- 
stances. 

A  grant  of  power  conferred  by  the  Legislature  in  the  charter  of  a 
municipal  corporation  to  pass  and  enforce  ordinances  to  supjtress 
and  punish  the  sale  of  adulterated  drinks,  is  not  recalled  by  a 
subsequent  general  statute  providing  for  the  prosecution  of  the 
same  offense  throughout  the  State.  Hence,  an  ordinance  of  the 
city  of  New  Orleans,  adopted  under  a  power  to  punish  the  sale  of 
adulterated  drinks,  and  which  punishes  the  adulteration  of  milk 
for  sale,  is  not  abrogated  by  Act  No.  82  of  1882,  which  defines  and 
punislies  the  adulteration  of  drugs,  food  and  drinks. 

St-atevs.  Labatutyp,  513. 

Act  18,  of  1886,  commonly  known  as  the   Sunday  Law,  operates  uui 
formly   throughout  the  State,  and  cannot  be  construed  so  as  to 
authorize  to  be  done,  in  one  place,  on  Sundays,  th^t  which  it  for- 
bids to  be  done,  on  that  day,  in  all  other  places. 
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Wlioever  claims  an  immunity  from  the  operation  of  a  general  law. 
must  prove  it  with  certain t3'.  Exemption  laws  mudt  be  strictlj 
construed.    In  each  cases,  doubt  is  fatal. 

Grocery  stores,  required  to  be  closed  on  tliose  days,  out«ide  of  a  public 
market,  cannot  be  allowed  to  be  open,  as  stands,  on  those  days  in 
such  markets,  in  the  absence  of  express  legislation  authorizing 
the  same. 

The  exemptions  from  the  operation  of  the  law,  enumerated  in  Sec- 
tion 3  of  the  act,  cannot  be  extended  so  as  to  include  cases  not 
within  legislative  contemplation.         State  vs.  Fernandez, p,  538. 

LEASE. 

A  judgment  for  possession  of  preanses  leased  can  be  extinguished  by 
agreement.  The  agreement  is  a  new  obligation.  The  obligation 
to  deliver  the  premises  resulting  from  the  judgment  is  extin- 
guished by  the  substitution  of  an  obligation  to  pay  the  rent  due 
and  remain  in  the  premises  to  the  end  of  the  lease. 

When  a  lessor  sues  for  possession  of  premises,  and  a  dissolution  of  the 
lease,  and  a  judgment  is  rendered  in  his  favor,  the  covenant  of 
the  lessee  to  pay  rent  ceases  to  exist.  Rent  is  the  compensation 
for  the  occupancy  of  the  property.  The  lessor  is  not  entitled  to 
his  property  and  the  rent  for  the  same. 

When  a  lessor,  after  he  has  obtained  a  judgment  cancelling  the  lease, 
voluntarily  receives  from  the  tenant  all  the  rent  due  accordfng  to 
the  terms  of  the  lease  and  waives  his  right  to  issue  a  writ  of 
ejectment,  his  act  in  receiving  the  rent  lecognizes  the  leaf»e  as 
still  in  force,  and  in  lieu  of  possession  accepts  a  specific  perform- 
ance of  the  contract  of  lease.  One  may  have  a  legal  right,  yrt 
waive  it  by  becoming  reconciled  to  his  debtor. 

When  a  judgment  cancelling  the  lease  is  rendered,  the  parties  thereto 
are  placed  in  the  same  position  they  occupied  before  the  lease  was 
Bigned.  By  voluntarily  accepting  all  the  rent  due,  and  rent  in  ad- 
vance, the  old  lease  was  either  reinstated,  or  there  was  a  new 
lease  from  month  to  month. 

When  a  writ  of  ejectment  illegally  issues  without  probable  cause, 
malice  will  be  inferred. 

When  a  lessor,  in  illegally  issuing  a  writ  of  ejectment  was  actuated  by 
malice,  he  is  liable  to  a  lessee  for  damages,  as  a  recompense  for  an 
outrage  upon  his  rights  and  feelings  as  a  citizen  and  a  man. 

Beslondevs.  O^Hern,p,  15. 

The  seizure  and  sale  of  one-third  interest  in  a  plantation  under  lease 
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and  before  its  expiration,  does  not  dissolve  tbe  lease  as  to  entire 
plantation. 

When  the  term  of  the  lease  was  two  years,  and  the  lessees  bound 
themselves  to  leave  on  the  leased  premises,  at  the  end  of  the  last 
year  of  the  term,  a  certain  quantity  of  the  products  of  the  place, 
the  purchaser  at  jadicial  sale  of  an  undivided  third  of  the  planta- 
tion, made  at  the  end  of  the  first  year  of  the  lease,  could  not  take 
possession  of  the  entire  plantation  and  convert  to  his  own  use. the 
crops  thereon,  under  the  plea  that,  the  lease  being  dissolved  by 
the  said  sale  and  the  crops  thereon  converted,  not  exceeding  what 
the  lessees  were  bound  to  leave  there,  under  the  contract,  at  the 
expiration  of  the  term  of  tease,  he  had  a  right  to  take  said  cropn. 
The  crops  belonged  to  the  lessees,  and  they  were  entitled  to  re- 
cover their  value. 

When  the  contract  of  lease  is  deposited  in  the  recorder's  office  for  reg- 
istry, and  an  indorsement  made  thereon  by  the  recorder,  showing 
its  deposit  for  record,  but  the  contract  is  not  recorded  in  the  book 
of  conveyances,  but  in  another  book  kept  for  the  recording  of 
leases,  etc.,  such  registry  will  protect  the  parties  whether  the  con- 
tract was  recorded  in  the  proper  book  or  not.  Arts.  C.  C.  2266, 
2245,  2254;  Payne  vs.  Pavey,  29  Ann.  116  reaffirmed. 

Leicis  et  al.  V8,  Klots^  p,  259. 

The  sale  of  the  unexpired  term  of  a  lease  involves  the  sale  of  the  ob- 
ligations as  well  as  the  rights.  Bat  nothing  prevents  the  sever- 
ance of  the  right  of  occupancy  from  the  obligation  to  pay  the  rent 
and  the  sale  of  the  former  alone.  The  purchaser,  in  such  case, 
would,  of  course,  assume  the  risk  of  his  right  being  defeated  by 
failure  of  the  principal  lessee  to  pay  his  rent ;  but  he  would,  by 
no  means,  become  personally  bound  for  the  rent. 

The  sale  in  this  case  being  of  the  right  of  occupancy  alone,  and  not  of 
the  lease,  the  defendant  cannot  be  held  for  the  rent. 

Walker  and  McVean  vs,  Dohan,p,  743. 

When  a  lease  is  silent  as  to  the  use  which  is  to  be  made  of  the  leased 
premises,  it  does  not  follow  that  the  lessee  may  make  what  use  of 
them  he  pleases  -,  but  he  is  still  bound  to  enjoy  the  thing  '^accord- 
ing  t.o  the  use  for  which  it  was  intended  by  the  lease."  C.  C. 
27X0. 

In  asceitaining  the  use  so  intended,  resort  is  to  be  had  to  surrounding 
circumstances,  such  as  the  nature  and  situation  of  the  premises, 
75 
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the  ase  to  wliicb  they  had  been  preTioudly  applied,  the  occopation 
and  character  of  the  person  applying  for  the  lease,  etc. 

In  aid  of  sach  circumstances,  parol  evidence  may  also  be  received  U> 
show  that  during  the  negotiations  the  lessee  had  been  expreaaly 
notified  that  a  particular  use,  foreign  to  the  destination  of  the 
premises,  would  not  be  permitted.  Such  e^f  idence  does  not  violate 
the  general  rule  prohibiting  parol  to  vary  or  contradict  a  written 
contract,  but  falls  under  the  exception  admitting  parol  in  order  to 
ascertain  the  nature  and  qualities  of  the  subject  matter  of  the 
contract.  Under  the  facts  of  this  case,  an  injunction  to  prohibit 
the  establishment  of  a  bar-room  on  the  premises  leased  is  perpet- 
uated. 

No  injury  having  resulted  to  the  lessor  and  his  right  to  dissolution 
nnder  C.  C.  2711  being  not  absolute,  but  subject  to  judicial  discre- 
tion, the  dissolution  of  the  lease  is  denied. 

Bailrond  Compamy  vs.  Barms ,  p,  766. 

LEGACIES. 

Bequests  for  pious  uses  are  highly  favored  by  law. 

An  unincorporated  institution,  organized,  administered  and  main- 
tained by  a  municipal  corporation,  and  known  as  ^'Hie  Insane 
Asylum,^^  may  be  the  object  of  a  charitable  bequest. 

A  legacy  to  such  an  establishment  is  intended  for  the  relief  of  the  in- 
digent insane  of  the  city,  and  vests,  at  the  testator^s  death,  in  the 
municipal  corporation  for  the  use  and  benefit  of  the  unfortunate 
cared  for  by  it. 

An  unconditional  legacy,  once  vested,  cannot  be  diveslod.  After  it 
has  passed,  it  cannot  revert. 

The  municipal  corporation  may  subsequently  discontinue  such  institu- 
tion as  a  locus.  It  may  confine  and  keep  such  persons  in  another 
local  and  special  institution. 

By  such  discontinuance  the  legacy  does  not  lapse  and  revert. 

Succession  of  Vance,  p.  371. 

A  legacy  t^  the  incorporated  churches  of  a  particular  Christian  de- 
nomination in  the  ci«y  of  New  Orleans  "to  the  end  that  the  poor 
of  said  respective  churches  may  be  cared  for,^'  is  a  donation  to 
pious  uses  expressly  recognized  in  the  Civil  Code  and  highly 
favored  by  our  jurisprudence. 

It  contains  no  element  of  a  fidei  commissum  or  prohibited  substitu- 
tion. 

The  uncertainty  in  such  a  designation  of  the  beneficiaries  of  the  be- 
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que^it  is  a  characteristic  of  douatioDS  to  pious  ases^  aod  is  no 

obstacle  to  their  validity. 
There  is  no  uncertaiDty  as  tg  the  legatees  described  in  the  will. 
Charity  is  not  foreign  to  the  objects  and   purposes  of  incorporated 

Christian  churches,  but,  on  the  contrary,  is  an  essential  function  in 

their  economy,  and  they  are  competent  to  recf  ive  and  administer 

donations  for  charitable  purposes. 

SucceHHion  of  Au4^h,p.  1043. 
LEVEE  DISTRICTS. 

The  State  of  Louisiana  has  the  inherent  right  to  regelate  her  finances 
and  to  use  her  revenue  according  to  her  own  judgment,  unless 
restrained  by  any  contract,  obligation  or  verbal  right  created  by 
the  Legislature  in  favor  of  creditors,  as  to  any  portion  of  the 
same. 

Any  balance  remaining  to  the  credit  of  one  or  more  of  the  separate 
funds  created  by  law,  after  the  satisfaction  of  all  warrants  drawn 
against  the  same,  is  the  property  of  the  State,  with  full  power  in 
the  Legislature  to  apply  the  same  to  any  lawful  purpose  under 
the  Constitution. 

Holders  of  warrants  drawn  against  the  general  fund  of  1884  have  no 
contract  or  vested  right  to  any  balances  for  taxes  due  in  1883  and 
previous  years,  which  were  destined  by  Act  107  of  1884  to  the 
general  fund  of  1884,  sufficient  to  defeat  the  legislative  will  as 
expressed  in  Act  79  of  1886,  ordering  certain  described  taxes  for 
said  years  to  be  placed  to  the  credit  of  a  special  levee  fund,  and 
adopted  before  the  collection  of  such  taxes  had  been  effected. 

Act  No.  79  of  1886  is  not  a  special  or  local  law  within  the  intendment 
of  Article  48  of  the  State  Constitution ;  hence,  it  is  not  affected 
by  the  omission  of  the  notice  prescribed  in  that  article. 

Levee  districts  are  not  corporations  within  the  scope  of  the  prohibition 
contained  in  Article  66  of  the  Constitution.  They  are  State  funo- 
lionaries  exercising  delegated  powers  as  parts  of  the  government. 
An  act  of  the  Legislature  authorizing  one  of  the  levee  boards  to 
build  a  levee  in  the  State  of  Arkansas,  if  necessary,  to  protect  a 
portion  of  the  State  from  overflow  ii*  not  violative  of  any  article, 
prohibition  or  provision  of  the  State  Constitution. 

Act  79  of  1886  is  not  an  appropriation  of  money  within  the  meaning 
of  the  Constitution,  as  it  does  not  purport  to  draw  any  money  out 
I  f  the  treasury.  It  merely  directs  a  transfer  of  a  contemplated 
revenue,  from  a  separate  fund,  to  which  it  was  destined  under  a 
general  act,  to  a  special  fund,  and  thus  moves  money  within  the 
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treasury,  but  not  out  ot  it.  A  statute  of  Louisiana  aatlioriziog 
the  construction  of  a  levee  witbiu  the  State  of  Aikaneas,  \rith  its 
consent,  for  the  protection  of  Louisiana  lands,  is  not  amenable  to 
the  prohibition  of  the  second  paragraph  of  Section  10  of  Article 
1  of  the  Constitution  of  the  United  States,  forbidding  any  State, 
without  the  consent  of  Congress,  to  enter  into  any  agreement  or 
compact  with  another  State.  It  is  an  exercise  of  no  greater  power 
than  the  requisition  of  the  Governor  of  one  State  on  the  Governor 
of  another,  for  the  arrest  of  a  fugitive  from  justice. 

Fisher  vs.  Auditor  and  Treasurer,  p.  447. 

Act  No.  44  of  1886  does  not  violate  Art.  29  of  the  Constitution,  that 
*'  Every  .law  shall  embrace  but  one  object,  which  shall  be  expressed 
in  the  title.^'  The  act  embraces  but  one  broad  aod  comprehensive 
object,  and  its  various  provisions  embrace  means  for  its  accoiii> 
plishment,  appropriate  and  referrabte  to  the  object,  and  all  of 
which  are  expressed  in  the  title. 

The  act  does  not  violate  Art.  48  of  the  Constitution,  prohibiting  local, 
or  special  laws  without  previous  published  notice  having  bfcn 
given  of  the  intention  to  apply  for  them.  This  law  is  removed 
from  the  operation  of  Art.  48  by  Arts.  213  and  214  of  the  Constitu- 
tion, the  first  of  which  provides  that  ''a  levee  system  shall  be 
maintained  in  the  State,"  and  the  other  authorizes  the  establish- 
ment of  levee  districts,  etc.  The  power  granted  by  Art.  213  is 
ancillary  to  the  duty  imposed  by  Art.  214.  The  power  and  duty 
so  expressly  conferred  by  these  articles  passed  to  the  Legislature 
untrammelled  by  the  restrictions  of  Art.  48,  affirming  33  Ann.  5G8; 
35  Ann.  492 ;  35  Ann.  1142. 

The  power  conferred  by  Art.  214  of  the  Constitution  to  levy  a  tax  of 
five  mills  on  all  the  property  of  the  district,  was  not  exclusive  of 
the  power  of  local  assessments  for  the  same  purpose.  The  in  ten 
tioB  was  to  grant  a  new  and  adcitional  power,  which  but  for  such 
express  grant,  would  have  been  prohibite<l  by  other  articles  of  the 
Constitution,  not  to  destroy  powers  alieady  possessed. 

Arts.  35,  43,  53  and  55  of  the  Constitution  have  no  application,  because 
this  i«  not  an  appropriation  or  a  revenue  bill  within  the  meaning  of 
those  articles. 

Arts.  44  and  56  do  not  apply,  because  this  act  does  not  ''  contract  or 
authorize  the  contracting  of  any  debt  or  liability  on  behalf  of  the 
State;"  and  the  bonds  authorized  are  for  the  benefit  of  the  levt-e 
district  corporation  itself,  and  not  for  any  other  person  or  corpora- 
tion, as  intended  by  Art.  56. 
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The  apset'sments  levied  by  the  act  are  not  violative  of  Arts.  203,  209, 
214  and  242,  on  the  subject  of  taxation,  affirming,  after  discussion, 
former  decisions,  holding  that  ^'  local  assessments  for  public  works, 
levied,  not  on  taxable  property  generally  for  common  public  bene- 
fit, but  only  on  particular  property  specially  benefited  by  the 
works  as  an  equivalent  for  the  direct  benefit  conferred,  although  an 
exercise  of  tbe  taxing  power  are  not  considered  as  taxes  within  the 
scope  and  meaning  of  constitutional  restrictions  on  the.  general 
power  of  taxation." 

Although  the  legislative  power  to  levy  local  assessments  is  thus  recog- 
nized, yet  it  does  not  follow  that  every  exaction  may  be  supported 
by  simply  calling  it  a  local  assessment.  Three  elements  must  con- 
cur to  make  a  valid  local  assessment:  1st.  The  work  must  be 
public,  and  of  a  character  to  confer  special  benefit  on  the  di^tiict 
assessed,  as  distinct  from  the  general  benefit  to  the  State  at  large. 
2d.  The  assessment  must  be  supported  by  benefits,  actually  or  pre- 
sumptively received  by  the  persons  or  property  subjected  to  it. 
3d.  The  contribution  must  not  manifestly  exceed  the  benefit  con- 
ferred. 

Any  pretended  assessment  wanting  in  these  elements  would  cease  to 
be  taxation,  and  become  a  taking  of  propeity  without  process  of 
law  and  without  adequate  compensation. 

When,  however,  the  Legislature,  in  the  exercise  of  legislative  power, 
ha§  levied  local  assessments  which  are  not  cleaily  wanting  in  the 
foregoing  elements,  it  is  not  the  province  of  the  judiciary  to  annul 
and  set  them  aside. 

Local  assessments  are, as  a  general  rule, levied  on  land  alone;  but  this 
is  only  because  land  is  the  kind  of  property  which  is  ususuaily 
benefited  -,  but  there  exists  no  such  constitutional  or  other  restric- 
tion on  the  legislative  power ;  and  when  particular  personal  prop- 
erty has  enjoyed  a  benefit  from  the  works  to  which  it  owes  its  ex- 
istence and  preservation,  nothing  prevents  the  Legislature  fj  om 
assessing  it. 

Undnr  this  act  the  cotton  is  assessed,  not  simply  as  a  bale  of  cotton, 
but  as  A  bale  of  cotton  which  has  been  produced  on  lands  pro- 
tected by  the  levees,  and  has,  during  the  period  of  its  cultivation 
and  growth,  enjoyed  the  benefit  of  its  protection.  No  one  dealing 
with  such  cotton  can  be  prejudiced,  because  all  are  advised  by  tbe 
law,  from  the  moment  when  the  cotton  is  planted,  that,  when  it 
reaches  the  condition  of  a  ginned  bale,  it  must  pay  this  tax. 
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The  provisions  of  the  fourteenth  amendment  to  the  Constitution  of  the 
United  States  and  of  Arts.  6  and  156  of  the  Stat«  Coostitntion  on 
the  subject  of  taxing  property,  without  due  process  of  law,  or  with- 
out adequate  compensation  previously  made,  do  not  apply  to  local 
assessments,  but  only  to  exactions  made  under  the  right  of  emin- 
ent domain. 

We  have  no  jurisdiction  over  the  reconventional  demand. 

Plantifig  and  Manufacturing  Company  vs.  Tax  Collector ^et,  arls.,p.^55. 

MANDAMUS. 

The  Supreme  Court  can  exercise  its  jurisdiction  in  so  far  only  as  it 
shall   have  knowledge  of  the  matters  argued  and  conteat^^d  below. 

A  inandamu^  will  not  lie  to  a  recordei  for  refusing  to  alio  v  an  appf al 
from  a  judgment  inflicting  a  tine  fur  the  violation  of  u  municipal 
ordinance,  when  the  constitutionality  or  legality  of  the  ordinance 
authorizing  the  tine  was  not  contested  and  put  at  issue  before  the 
judgment. 

Mandamus  does  not  lie  to  compel  the  granting  of  an  appeal  in  a  catse 
which,  on  the  face  of  the  papers,  is  unappealable. 

State  ex  rel,  Lamarque  vs.  Recorder,  j>.  34 1 . 

Mandamus  will  not  lie  to  compel  a  judge  tf  the  Civil  District  Court  to 
rehear  a  cause  which,  in  the  exercise  of  undisputed  juiisdictioo, 
lie  has  heard,  and  in  which  he  has  rendered  a  tinal  judgment  dis- 
pofiug  of  the  whole  merits  of  the  cause,  and  forming  res  adjudicata 
between  the  parties,  on  allegations  of  the  insuiliciency  and  illegal- 
ity of  the  reasons  on  which  such  judgment  was  based. 

State  ex  rel.  Board  of  Administrators  vs.  Judge y  p.  664. 

A  mandamus  will  lie  to  compel  the  performance  of  duties  ^r^f^  imjuir- 
terial  in  their  nature,  and  when  they  are  so  clear  and  siiecific  that 
no  element  of  discretion  is  left  in  their  performance,  but  that  a^  to 
acts  or  duties  necessarily  calling  for  the  exercise  of  judgment  and 
discretion  on  the  part  of  tlie  otiicer  or  body  at  whose  hands  their 
performance  is  required,  mandamus  will  not  lie. 

State  ex  rel.  Dahoval  vs.  Police  Jury,  p.  759. 

A  mandamus  made  peremptory  against  the  police  jury  of  a  division  of 
a  parish,  may  be  enforced  after  a  consolidation  of  the  divisioua  of 
the  same  parish,  against  the  policy  jury  of  the  parish  thus  foruie4l. 
State  ex  rel.  Fisk  vs.  FoUoe  Jury,  p.  979. 
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MARRIAGE. 

Under  the  laws  of  LouisiaDa  the  only  coodition  on  which  a  nail  mar- 
riage can  produce  civil  effects,  is  that  it  was  contracted  in  good 
faith  by  the  parties  or  by  at  least  one  of  tliem  ;  in  case  of  the  lat- 
ter, the  civil  effects  can  benefit  only  the  party  in  good  faith,  and 
the  children  born  of  the  marriage. 

The  good  faith  of  the  innocent  party  mast  be  evidenced  by  circum- 
stances which  indicate  a  reasonable  belief  that  both  parties  pre- 
tending to  contract  the  marriage  were  able  to  marry.  Good  faith 
cannot  be  credited  to  a  woman  who  marries  a  man  who  to  her 
knowledge  has  a  living  wife,  whom  she  has  seen  herself  a  few 
months  before  the  pretended  marriage,  and  by  whom  she  had  been 
informed  that  no  divorce  had  been  pronounced  between  the 
spousf  s,  and  who  had  been  informed  a  few  days  before  the  pro- 
jected marriage  that  the  man  was  married  and  not  divorced. 

The  presumption  of  good  faith  must  yield  to  positive  proof  of  the  re- 
verse. Succession  of  Taylor,  p.  823. 

When  a  man  contracts  a  second  marriage  whilst  his  first  wife  is  living 
and  undivorced,  and  dies  leaving  property  acquired  during  the 
second  mairiage,  if  the  second  wife  married  in  good  faith,  the 
estate  will  be  shared  equally  by  the  two  wives. 

Where  after  the  death  of  the  husband  the  widow  of  the  second  mar- 
riage recovers  an  immovable,  which  had  been  acquired  during  her 
marriage,  but  from  which  the  husband  had  been  illegally  evicted 
before  his  death,  the  property,  together  with  its  fruits  and  lev- 
enues  recovered  at  the  same  time,  will  belong  to  the  second  com- 
munity and  be  subject  to  be  equally  divided  between  the  two 
widows. 

The  widow  of  the  second  marriage  is  only  accountable  for  the  revenues 
of  the  property  in  her  possession  received  by  her  after  the  dissolu- 
tion of  the  marriage  from  judicial  demand.  She  is  a  possessor  in 
good  faith.  Jermann  vs,  Tenneas  et  als.,p,  1021. 

MARRIED  WOMEN. 

A  married  woman,  separate  iu  propeity,  is  properly  authorized  by  the 
distiict  judge  to  ^ell  her  paraphernal  estate,  when  her  husband  is 
unable  and  'fails  to  minister  unto  her  necessities,  and  she  has  no 
other  meacs  of  supporting  herself. 

The  refusal  of  the  husband  to  give  his  sanction  to  such  sale  being  un- 
founded, can  lawfully  be  supplied  by  that  of  the  judge. 

Le  Blanc  vs,  Eougeau,  p,  230. 
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It  cannot  be  contested  that  a  married  woman,  duly  authorized  thereto 
by  her  husband,  has  the  right  to  compromise  a  lawsuit  pending 
against  her,  or  to  make  a  transaction  relative  to  her  separate 
paraphernal  property  or  estate,  for  the  purpose  of  preventing  a  law- 
suit appertaining  thereto. 

Sucii  a  compromise  and  transaction  have,  between  the  interested  par- 
ties, a  force  equal  to  the  authority  of  things  adjudged. 

In  case  brotl»er  and  sister,  who  are  sole  heirs<at-law  to  an  estate  fallen 
to  them  by  a  deceased  ancestor,  compose  tiieir  diffei-ences,  and  one 
sells  to  tlie  other  his  or  her  share,  the  husband  of  the  sister  is  a  nam- 
incU,  tliough  necessary  party,  and  his  appearance  therein  does  not 
convert  it  into  a  community  covenant. 

A  married  woman  cannot  be  heard  to  set  up  the  defense  that  the  debt 
was  her  husband's,  in  a  suit  upon  tlie  compromise,  after  she  has 
failed  to  make  it  in  the  previous  suit,  or  withdi-aw  it  iu  conaideia- 
tion  of  the  advantages  she  secured  by  the  compromise. 

The  cases  suggesting  that  a  married  woman  is  not  estopped  from  attack- 
ing her  own  judicial  confession,  are  based  entirely  upon  the  suppo- 
sition that  such  confession  may  have  been  induced  by  marital 
coercion. 

Outside  of  such  cases,  she  may,  under  exceptional  circumstances,  not 
existing  here,  be  permitted  to  attcuik  a  transaction  that  has  re- 
ceived the  sanction  of  her  husband  only,  upon  proper  averments 
and  proof  of  error  as  to  the  matters  transacted,  fraud,  violence  or 
duress,  and  perhaps  of  her  husband's  indebtedness. 

This  class  of  contracts  is  clearly  distinguisliable  from  that  in  which 
equivalents  are  exchanged.  By  the  very  nature  of  the  agreement, 
the  int  ntion  of  the  parties  is  the  avoidance  of  litigation,  even  at 
the  expen&e  of  what  belongs  to  them. 

A  foice  equal  to  the  authority  of  things  adjudged  is  said  of  that  which 
has  been  decided  by  a  final  judgment,  from  which  there  can  be  no 
appeal,  either  because  fhe  appeal  did  not  lie,  or  because  the  time 
fixed  by  law  for  appealing  is  elapsed;  or  because  it  has  been 
affirmed  on  appeal. 

If  extraneous  proof  were  required,  iu  support  of  a  transaction  entered 
into  by  a  married  woman,  it  could  not  be  said  to  have  a  foiec 
equal  to  the  authority  of  things  adjudged.  It  would  be  thereby 
deprived  of  the  character  of  an  unappealable  judgment  and  reduced 
to  the  rank  of  a  conventional  obligation.  To  decide  that  a  uiar- 
lied  woman  may,  with  the  authorization  of  her  husband  oniy,  enter 
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Id  to  a  traDsaction,  is  to  decide  that  no  extraneous  proof  is  required 
to  entitle  interested  parties  to  a  judgment  for  the  enforcement  of 
it,  upon  its  production  and  proof  of  its  execution. 

Calhoun  vs.  Lane  et  al.,  p.  594. 

A  judgment  of  separation  of  property  duly  rendered  in  favor  of  the 
wife  against  her  husband,  cannot  be  inquired  into  or  attacked  col- 
laterally by  a  creditor  of  the  husband,  whose  claim  had  not  yet 
arisen  when  the  judgment  was  rendered. 

A  married  woman  separated  in  property  from,  her  husband  has  the 
legal  right  to  purchase  property  in  her  own  name  and  for  her 
separate  account,  and  the  burden  of  proof  is  on  the  party  assail- 
ing the  validity  of  such  sales.        Lewis  vSf  Peterkin  et  aZ.,  p.  780. 

MINORS. 

The  surviving  parent,  holding  property  in  common  with  minor  chil- 
di'en  of  a  maniage  with  the  deceased  spouse,  whether  of  the  late 
community  or  derived  by  testament,  may  cause  same  to  be  abjudi- 
cated to  him,  or  her,  in  whole  or  part,  at  an  estimation  of  value 
fixed  by  experts  appointed  and  sworn  by  the  judge,  after  a  family 
meeting  shall  have  declared  that  such  adjudication  is  for  the 
minor^s  interest  and  advantage,  and  their  undertntor  shall  have 
given  his  consent  thereto. 

A  judicial  adjudication  of  property  thus  held  in  common  will  not  be 
annulled  for  informalities  anteiior  to  the  decree  of  adjudication. 
Such  decree  is  conclusive  as  to  the  facts  on  which  it  rests,  tmtil 
corrected  on  appeal,  or  annulled  in  a  direct  action. 

When,  as  in  this  case,  the  property  sought  to  be  adjudicated  to  the 
surviving  Bpouse  is  shares  of  stock  of  a  corporation,  and  a  role 
is  taken  on  such  corporation  to  show  cause  why  the  stock  should 
not  be  transferred  on  the'books  of  the  corporation,  in  conformity 
with  the  decree  of  adjudication,  the  answer  of  the  corporation 
thereto,  presents  an  issue  that  must  be  decided  as  a  necessary  step 
to  the  completion  of  the  adjudication.  On  appeal  taken  from  the 
decision  of  the  judge  a  quo,  on  the  rule,  we  may  decide  upon  the 
regularity  of  the  anterior  proceedings,  and  whether  the  coosum- 
raation  of  same  would  be  to  tlie  best  interest  and  evident  advan- 
tage of  the  minors.  Succession  of  Boullemet,  p,  1046. 

MORTGAGE. 

A  judicial  mortgage  takes  effect  from  the  date  of  the  recordation  of 
the  judgment  in  the  mortgage  book  of  the  parish  where  the  im- 
movables of  the  debtor  are  situated,  and  this  rule  applies  to  cases 
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where  the  jadgmentA  are  rendered  in  a  country  parish  at  the  same 
terra  of  court. 

Article  555,  C.  P.  has  no  bearing  on  tlie  question,  and  does  not  conflict 
witli  the  articles  of  the  Civil  C«>de  on  the  suHject  of  judicial  mort- 
gages. Ohaffe  &  Sons  et  al.  V8,  Walker,  p.  35. 

The  eviction  of  a  purchaser  under  a  voidable  tax  sale,  vrho,  at  the 
time  of  tlie  purchase,  held  a  mortgage  on  the  property,  resewa  the 
ntortgage,  and  relievi  s  it  from  all  effects  of  the  extinguishment  u- 
suiting  from  the  mortgage  creditor's  having  acquired  the  owner- 
ship of  the  thing  mortgaged. 

But  this  renewal  is  ineffective  if  the  creditor  has,  in  the  meantime, 
permitted  the  principal  debt,  to  secure  which  the  mortgage  was 
given,  to  become  prescribed. 

The  purchase  by  the  mortgage  creditor,  while  extinguishing  the  mort- 
gage, did  not  destroy  the  debt  or  affect  the  creditor's  right  and 
power  to  enforce  payment  of  it  and  to  prevent  its  prescription. 
Having  suffered  the  debt  to  become  extinguished,  his  mortgage  is 
necessarily  destroyed,  and  he  has  no  more  right  to  enforce  it  when 
the  debt  has  been  extinguished  by  prescription  than  if  it  had  heea 
extinguished  by  payment.  Daioson  et  al.  vs.  Thorpe,  p.  366. 

A  conventional  mortgage,  under  our  law, can  result  only  from  contract. 

Where  such  a  mortgage  is  claimed,  under  the  terms  of  an  ambiguous 
writing,  two  things  are  essential,  viz :  (1)  The  intention  to  create 
a  mortgage  on  the  part  of  the  parties  thereto ;  (2)  in  order  to  have 
effect  witli  regard  to  third  persons,  the  expression  of  that  inten- 
tion with  sufficient  clearness  to  serve  a«  notice  to  them,  when  the 
instrument  is  recorded. 

Finding  both  these  essentials  wanting  in  the  instrument  under  which 
tlie  mortgage  is  claimed,  the  right  is  denied. 

Succession  of  Benjamin,  p.  612. 

The  terms  and  stipulations  contained  in  act  of  mortgage  consented,  as 
a  collateral  security  for  an  anticipated  indebtedness  for  advances 
fo  be  made  in  aid  of  the  cultivation  of  the  crop  of  cotton,  must 
control  the  destination  of  the  proceeds  thereof;  and  same  cannot 
be  otherwise  imputed  or  applied  without  the  consent  of  the  debtor 
and  mortgagor.  Mix  V8  Creditors,  p,  624. 

A  contract  of  mortgage,  like  that  of  sale,  the  object  of  which  was  to 
give  preference  to  one  creditor  over  another,  in  securing  the  pay- 
ment of  a  just  debt  cannot  be  set  aside  as  fraudulent,  unless  suit 
be  instituted  withiu  one  year  from  the  date  it  was  entered  into. 
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A  mortgage  note  may  foe  reiaaued  to  a  third  and  iDUOcent  bolder,  for 
value  before  maturity,  without  impairiDg  the  security  of  the  mort- 
gage, provided  it  ia  only  a  collateral  security. 

Morris  V8,  Oain  et  als,,  p.  712. 

A  mortgage  may  be  consented  to  secure  an  obligation  which  has  not 
yet  risen  into  existence;  but  in  such  case  the  mortgage  can  only 
be  enforced  in  so  far  as  the  future  obligation  shall  have  been  cre- 
ated. It  is  not  necessary  that  a  mortgage  should  express  upon  iU 
face  that  it  was  executed  to  secure  a  future  debt.  Ibid, 

An  ancient  debt,  secured  by  mortgage,  always  kept  alive,  and  finally 
acknowledged  formally  in  a  notarial  act,  whereby  it  is  declared  to 
be  secured  by  mortgage  on  the  same  property,  specially  described, 
and  which  is  duly  and  seasonably  recorded  in  the  parish  in  which 
the  real  estate  encumbered  lies,  is  entitled  to  be  paid  with  a  first 
rank,  in  preference  to  a  debt  acknowledged  subsequently  and 
secured  by  an  act  afterwards  executed  and  next  recorded. 

In  such  a  case  it  is  immaterial  whether  the  ancient  act  of  mortgage 
was  or  not  leinscnbed  within  the  ten  3*ear8  following  its  inscrip- 
tion. 

The   second   act  accomplishes  the  purposes  of  a  reiuscription   and 
secures  the  debt  as  effectually  as  if  the  previous  act  had  been  re 
inscribed,  at  least  as  concerns  the   first  subsequent   mortgage 
creditor.  Hart  vs.  Caffery,  p.  894. 

A  judicial  mortgage  attaches  to  real  property  of  the  debtor  and  affects 
third  persons  on  registry  of  the  judgment. 

A  voluntary  transfer  subsequently  made  by  the  debtor  to  one  who  was 
then  a  creditor  for  the  unpaid  price  of  sale  of  such  property  to 
such  debtor,  in  consideration  of  the  return  of  the  note,  and  wlio 
had  not  acquired,  from  the  original  vendor,  the  right  to  demand 
the  nullity  of  the  sale,  in  case  of  non-payment  of  the  price,  does 
not  discharge  the  judicial  mortgage. 

The  property  thus  transferred  pasned  cum  onere  and  is  liable  t^>  be 
subjected  to  the  payment  of  the  judgment. 

HamilUm  et  od.  vs.  Bank,  p.  9^. 

The  sale  or  transfer  of  a  note  secured  by  a  special  mortgage  and 
vendor's  privilege  carries  with  it  both  the  mortgage  and  privilege. 

Tins  right  accrues  to  the  purchaser  by  mere  operation  of  law,  and  is 
not  dependent  upon  the  articles  of  the  Civil  Code,  which  treat  of 
payment  with  subrogation,  legal  or  conventional. 

The  right  is  acquired  by   the  purchaser,  even  if  the  payment  of  the 
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note,  which  is  in  soit  by  executory  procefis,  is  made  to  the  sheriff; 
provided,  the  contract  be  shown  to  be  one  of  purchase  between 
the  seizing  creditor  and  the  transferrees  of  the  note. 

In  a  sale  of  an  immovable,  burdened  with  a  mortgage  and  vendor's 
privilege,  belonging  to  a  succession,  no  other  claim  or  charge  can 
be  preferred  to  the  vendor's  privilege  out  of  the  proceeds  of  the 
sale,  but  the  expenses  incurred  for  making  the  sale. 

In  the  case  of  a  sale  of  succession  property^  burdened  with  mortgages, 
by  executor V  process,  the  purchaser  at  such  sale  cannot  be  com- 
pelled to  turn  over  to  the  succession  representative  the  amount  of 
ranking  special  mortgnges,  which  he  is  entitled  to  retain,  after 
satisfying  the  junior  mortgage  of  the  seizing  creditor.  Morris  tb. 
Cain,  34  Ann.  657. 

But  if  the  unsatisfied  mortgages  are  general,  the  residue  of  the  pur- 
chase price  cannot  be  retained  by  the  purchaser,  and  the  same 
must  be  paid  over  to  the  succession  representative  lo  be  adminis- 
tered upon.     Teissier  vs.  Bourgeois,  38  Ann.  256. 

Succession  of  Farstall,  p,  1052. 

MUNICIPAL  CORPORATIONS. 

Tax-payers  have  a  standing  in  court  to  contest  upon  proper  charges, 
the  validity  of  a  municipal  ordinance  and  contract  executed  under 
it,  whenever  its  enforcement  may  increase  the  burden  of  taxa- 
tion. 

A  district  court,  the  lower  limit  of  who«e  jurisdiction  is  fixed,  has 
jniisdiction  to  pass  upon  such  controversy,  when  the  matter  in  dis- 
pute, which  is  the  value  of  the  contract,  exceeds  that  limit,  and 
the  Supreme  Court  has  jurisdiction,  on  appeal,  when  that  value 
exceeds  two  thousand  dollars. 

A  petition  of  taxpayers  discloses  a  cause  of  action,  which  charges  that 
a  municipal  corporation  has,  in  excess  of  its  powers  and  in  viola- 
tion of  prohibitory  provisions  in  its  charter,  passed  an  ordinance 
under  which  a  contract  of  lease  was  entered  into. 

Courts  of  justice  have  the  right  to  sanction  and  to  determine  such  con- 
troversies, but  in  the  exercise  of  that  power  ought  to  act  with 
great  caution  and  have  due  regard  for  the  legal  discretion  with 
which  the  Legislature  may  liave  clothed  such  corporations,  which 
are  in  reality.  State  functionaries,  whose  acts  must  be  respected 
whenever  they  are  done  in  furtherance  of  delegated  authority. 
Handy  et  al,  vs.  New  Orleans  et  als.p.  107. 

An  injunction  in  limine  does  not  lie  to  prevent  the  mayor  of  a  munioi- 
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pal  corponition  from  siguing  aa  ordinance  passed  by  the  council, 
pnrporting  to  repeal  a  previoas  ordinance  and  contract  ander  if. 

Nan  constat,  tliat  the  mayor  will  sign  the  ordinance,  or  that  tlie  conn- 
cil  will  pass  it  over  hift  veto  if  returned  unsigned,  or  that  it  will 
become  executory. 

It  is  not  until  after  such  ordinance  has  been  signed,  or  become  execu- 
tory, that  its  validity  can  bo  judicially  contested  and  determined. 

Otherwihe,  the  courc  would  be  exposed  to  adjudicate  on  the  legality  of 
an  ordinance  merely  in  emhryOj  which  may  never  be  signed  or  ac- 
quire vitality. 

Courts  of  justice  have  enough  to  do  in  dealing  with  real,  existing  and 
actual  wrongs,  without  anticipating  and  combatting  hypothetical 
evils  of  the  future  wliich  may  or  not  arise. 

A  decree  dissolving  an  injunction  in  limine^  issued  to  prevent  the  sig- 
nature by  a  mayor  of  an  ordinance  passed  by  the  council,  and  a 
judgment  sustaining  an  exception  of  ''no  cause  of  action,"  under 
insufficient  averments  of  the  petition,  are  correct  and  will  not  be 
disturbed  on  appeal. 

Railway  Company  V8,  Mayor  and  Council,  p,  127. 

Article  248  of  the  State  Constitution  of  1879  contains  a  delegation  of 
a  complete  and  exclusive  power  to  the  city  of  New  Orleans,  to 
re^nlatc  the  slaughtering  of  animals  for  food  witfiin  its  corporate 
limits.  It  embraces  a  delegation  of  the  police  power  inherent  in 
every  sovereign  government,  which  cannot  be  the  subject  of  a 
contract,  and  which  is  not  exhausted  when  once  exercised  on  any 
subject  falling  within  its  scope. 

In  the  exercise  of  its  police  power  the  city  of  New  Orleans  has  the  un- 
questioned right  to  restrict  the  slaughteiing  of  animals  for  food  to 
certain  designated  districts  or  localities. 

It  has  also  the  right  to  change  the  designated  districts  for  such  busi- 
ness, if  the  slaughter-houses  established  under  its  previous 
authority  should  become  nuisances  to  the  surrounding  neighbor- 
hood. But  that  discretion  is  not  arbitrary,  it  must  be  exercised 
with  wisdom  and  caution. 

An  unconstitutional  provision  in  a  city  ordinance  does  not  vitiate  the 
whole  ordinance,  unless  the  two  provisions  are  so  closely  con- 
nected in  object  and  meaning,  that  the  one  cannot  exist  without 
the  other.  When  a  municipal  corporation  passes  an  ordinance, 
legislative  in  its  character,  importing  no  private  contract  or 
rights,  the  members  of  the  corporation  enjoy  the  same  prerogatives 
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an  members  of  a  State   Legislature,  and  their  conduct  or  motiTea 
in  passing  tlie  ordinance  can  not  be  questioned. 

Villavaso  et  aL  vs.  Barthet  et  als.  p.  247. 

The  Act  No.  38  of  J 856  provided  a  peculiar  system  of  government  for 
the  parish  of  Jefferson,  under  which  the  various  corporations  com- 
posing the  parish,  and  not  therein  named,  were  (o  be  represented 
on  a  parish  committee  which  were  to  apportion  the  general  parish 
expenses  between  tlie  several  corporations,  and  the  latter  were  to 
pay  tlie  8ame  out  of  the  funds  raised  by  the  exercise  of  their  own 
powns  of  taxation. 

When,  subsequently,  the  city  of  Kenner  was  incorporated  and  vested 
with  taxing  and  otiier  municipal  powers,  it  became  one  of  the 
^'corporations  composing  the  parish  of  Jefferson,^'  and  fell  under 
the  operation  of  the  Act  of  1856,  by  the  effect  whereof  she  wa« 
(entitled  to  representation  in  the  parish  committee,  and  to  pay  her 
share  of  general  expenses  through  the  assessment  of  that  commit- 
tee and  without  direct  parochial  taxation. 

Such  has  been  the  construction  of  the  law  after  its  passage.  The  city  of 
Kenner  has  never  been  awarded  representation  on  the  police  jury, 
bat  has  been  excluded  therefrom  ;  and  has  been  always  recognized 
as  entitled  to  representation  on  the  parish  committee  and  subject 
to  its  assessmects,  which  have  been  annually  made 

Act«  No.  58  of  1874  and  No.  119  of  1884,  exhibit  a  similar  interpreta- 
tion of  the  law. 

The  power  assumed  by  the  police  jury,  on  which  Kenner  was  not 
represented,  in  1878  and  subsequent  years  to  levy  direct  taxes  on 
Kenner,  while  she  was,  at  the  same  time,  subjected  to  assessmenta 
by  the  parish  committee^  cannot  be  supported.  It  would  involve 
taxation  without  representHtion  and  the  imposition  of  double  bur- 
den, besides  contravening  the  law  of  the  State  as  interpreted  by 
the  parochial  authorities,  by  the  Legislature  of  the  State,  and  by 
the  local  judge  of  the  district. 

This  case  does  not  fall  within  the  general  rule  that  incorporated  towns, 
in  absence  of  special  legislative  exemption,  are  subject  to  police 
jury  taxation,  which  is  not  abraded. 

Felir  vs.  Wagner  et  a/*.,  p,  391 . 

A  change  in  the  charter  of  a  municipal  corporation  or  a  substitution 
of  a  new  charter  to  the  ol«l  one,  w^ill  not  be  deemed,  in  the  absence 
of  express  legislative  declaration  otherwise,  to  affect  the  identity 
of  the  corporation. 
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The  City  of  New  Orleans,  founded  by  Bienville  in  1718,  is  identically 
the  City  of  New  Orleans  in  1887. 

Its  presf^iit  charter,  1882,  repeals  all  laws  in  conflict  or  inconsistent 
with,  or  contrary  to  its  provisions,  and  by  irresistible  implicati  »d 
raaintaius  all  special  laws,  not  at  such  variance  with  them. 

Act  100  of  1878,  relative  to  private  markets,  in  furtherance  of  which 
ordinance  No.  4798  A.  S.  has  been  adopted,  forbidding  private 
markets  within  six  quares  of  a  public  market,  is  a  special  law  and 
is  not  in  conflict  with  the  chartei  of  1882  and  has  not  been  re- 
pealed, neither  has  been  said  ordinance,  which  being  legal,  justi  • 
fies  the  infliction  of  floe,  etc,  in  cases  of  violatiou  of  its  prohibi- 
tions, Stute  V8.  Natal  et  ah.,  p, -^S,^. 

NEGOTIABLE  PAPER.  \^ 

A  bank  which  has  received  from  a  depositor,  as  colbiteral  security  f«>r 
an  account  there  overdrawn,  or  which  may  be  overdrawn  subse- 
qnently,  certain  certificates  or  bonds  payable  to  bearer  at  a  future 
day  for  value,  is  entitled  to  hold  the  same  as  against  one  claiming 
ownership  thereof  and  alleging  that  one  whom  he  had  constituted 
the  depositary  of  same  had  misappropiialed  thom—unless  the 
claimant  shall  allege  and  prove  that  the  bank^s  acquisition  was 
mala  fide. 

A  vendor  of  real  estate  that  is  charged  with  a  geneial  mortgage,  who 
deposits  with  the  notary  passing  the  title,  a  sum  of  money  or  valu- 
able securities  as  a  guarantee  that  he  will  procure  the  erasure  of 
same,  incurs  the  risk  of  the  deposit.  Saloy  i'«.  Bankyp.  92. 

PARTITION. 

In  a  partition  of  lands  between  two  joint  proprietors,  a  plantation 
falls  to  the  share  of  one  of  them,  burdened  with  a  special  mort- 
gage in  favor  of  the  Citizens'  Bank.  In  the  act  of  partition  there 
is  an  acknowledgement  of  this  debt,  and  a  stipulation  that  each 
shall  be  equally  responsible  for  it,  and  also  of  mutual  warranty. 
Such  stipulations  do  not  entitle  the  survivor  of  the  contracting 
parties  (or  his  heirs)  to  claim  from  the  succespion  of  the  other  the 
payment  of  one- half  of  the  mortgage  debt,  when  no  eviction  or 
disturbances  has  been  suffered  on  account  (>f  the  encumbrance : 
and  where  the  debt  is  only  payable  through  a  long  series  of  years, 
and  no  part  of  it  has  been  paid  by  the  party  asserting  the  claim 
against  the  succession. 

A  judgment  directing  a  payment  to  an  heir  out  of  the  succession 
funds  in  the  hands  of  an  administrator,  on  account  of  the  heirs* 
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interest  in  the  succession  is  erroneous,  where  in  rhe  same  jadg* 
ment  tbe  credits  claimed  bj  the  administrator  in  liis  accoant  for 
payments  made  to  the  other  heirs  are  stricken  therefrom  and  re- 
mitted for  adjustment  to  the  partition.  The  claims  of  all  the 
heirs  should  have  been  thus  dealt  with. 
Where  there  is  a  conflict  of  testimony  touching  attorney*s  fees,  and 
the  testimony  nnd  the  record  do  not  afford  sufficient  informatiou 
to  enable  the  court  to  estimate  them,  the  judgment  of  the  lower 
court  thereon  will  not  be  disturbed. 

In  the  Matter  of  the  Estate  of  Labauve,  p.  388. 

In  case  a  partition  cannot  b«^  effected  in  kind  without  serious  incon- 
venience to  one.  of  the  co-proprietors  of  the  property  held  in  in- 
division,  it  must  be  sold  at  public  auction  in  order  that  the  parti- 
tion be  effected  by  licitation.       Blakemorevs,  Blakemore,  p,  804. 

PARTNERSHIP. 

A  partnership  once  formed  and  put  into  action  becomes,  in  contempla- 
tion of  law,  a  moral  being,  distinct  from  the  persous  who  com- 
pose it. 

It  is  a  cItII  person  which  has  peculiar  rights  and  attributes.  The  part- 
ners are  not  the  owners  of  partnership  property. 

It  Wongs  to  the  ideal  being,  which  has  the  control  and  administration 
thereof,  to  enable  it  to  fulfill  its  legal  duties  and  obligacions.  The 
partners  own  the  residuum. 

Partnership  property  — whether  ordinary  or  commercial — is  liable  to 
creditors  of  Ihe  partnership  in  preference  to  those  of  the  iudivid- 
ual  partners. 

Notwithstanding  the  interest  of  the  deceased  member  of  an  ordinary 
partnership  is  subjected  to  administration  as  his  other  property , 
funds  realized  from  the  sale  thereof  cannot  be  withdrawn  from 
partnership  creditors  and  applied  to  minors'  claim  to  flOOO. 

Succession  of  PUcJierf  p,  362. 

Taxes  levied  on  the  business  of  a  partnership  form  part  of  the  ex- 
penses of  the  business,  and,  when  recovered  back  from  the  gov- 
ernment, are  to  be  distributed  among  the  partners  according  to 
the  terms  by  which  the  expenses  were  shared. 

Succession  of  Harris^  p.  443. 

A  surviving  partner,  bound  by  the  articles  to  liquidate  the  concern 
within  six  months  after  the  dissolution  of  the  partnership  by 
death,  and  who  has  no  rights,  after  the  expiration  of  that  term,  to 


INDEX.  1198 


PARTNERSHIP.— Continued. 

prolong  the  liquidation,  is  liable  for  the  valae  of  all  the  assetn  at 
the  termination  of  the  delay,  when  they  cannot  be  returned  in 
integrum. 

Such  partner  cannot  shield  himself  from  responsibility  by  sliowing 
that  those  assets  have  been  sold  by  judicial  authority,  when  it  is 
shown  that  the  property  apparently  adjudicated  to  outsiders,  and 
which  never  lefc  his  possession,  hae  been  transferred  to  him  for 
the  same  prices,  on  the  same  day,  or  shortly  after,  conformably  to 
a  previous  understanding. 

Where  part  of  such  assets  is  not  thus  transferred,  in  consequence  of  a 
deception,  the  partner  will  nevertbless  be  responsible,  when  it 
appears  that  bidders  were  deterred  from  bidding  for  his  benefit. 

The  succession  of  the  deceased  partner  is  entitled  to  recover  after 
deducting  the  liabilities  from  the  assets,  the  share  to  which  the 
deceased  is,  by  the  articles  of  partnership,  authorized  to  claim  in 
the  residue,  with  legal  interest  from  the  expiration  of  the  delay 
allowed  for  the  liquidation  of  the  concern. 

Klotz  vs.  Macready,  et  al.,p.  638. 

Parties,  though  not  partners  inter  «e,  may  be  sucli  as  to  third  persons. 

When  persons  occupying  relations  to  others  as  partners,  have  obtained 
undue  advantages  of  the  latter,  by  means  of  false  representations 
and  unlawful  acts,  they  are  answerable  in  soUdo  for  whatever  loss 
has  been  incurred  thereby,  irrespective  of  their  obligations  as 
partners.  Baldeij  d:  Light ner  vs.  Brackenridge,  p,  660. 

In  an  action  by  one  partner  against  another  praying  for  a  full  and  final 
settlement  of  the  partnership  affairs,  a  demand  that  the  defendant, 
who  had  been  left  in  charge  as  liquidator  after  the  dissolution,  file 
an  account  of  his  gestion,  is  only  incidental  to,  and  not  inconsist- 
ent with,  the  main  demand. 

Neither  is  a  prayer  to  recover  at  least  a  certain  amount,  and  such  fur- 
ther amount  as  may  be  found  due  on  settlement,  inconsistent  with 
the  action  of  settlement. 

A  plea  of  full  and  final  settlement  is  not  sustained  by  evidence  of  only 
a  partial  settlement.  Thompson  vs.  Walker ^  p.  692. 

The  books  of  a  commercial  partnership  are  receivable  in  evidence,  and 

are  entitled  to  great  weight  and  'consideration  when  they  b^ar 

upon  the  disputed  questions  of  fact  and  with  reference  to  winch 

the  testimony  of  witnesses  is  conflicting. 

In  case  the  business  of  the  partnership  has  been  almost  exclusively 
76 
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conducted  by  one  member  of  tbo  firm,  and  the  books  have  been 
kept  by  hioD,  the  other  is  entitled  to  introduce  evideoce  of  the  in- 
correctness of  the  entries  contained  therein,  and  also  to  show  that 
others,  not  entered,  should  be  made  ;  but  this  is  subject  to  over- 
throw by  countervailing  testimony. 

Carpenter  r«.  Camp  ef  a!s.,  p.  1024. 

PLEADINGS  AND  PRACTICE. 

As  a  general  rule  amendments  to  the  pleadings  should  always  be  al- 
lowed in  promotion  of  justice,  where  they  do  not  change  the  issaea 
nor  cause  delay.  Carter  et  al.  vs.  Farrell  ct  aL,p.  1(>2. 

A  ruling  refusing  a  contiuuauce  to  procure  an  absent  witness  to  estab- 
lish other  defenses  and  striking  out  of  the  answer  to  the  rule  im- 
pertinent issue,  is  correct  and  will  not  be  disturbed. 

Fu8z  &  Backer  vs.  Trager  &  Sohle,  p.  292. 

The  pUa  of  lis  pendens  is  a  declinatory  exception,  and  cannot  be  per- 
mitted in  an  answer  to  the  merits;  and  if  incorporated  in  an 
answer,  it  is  thereby  waived  and  loses  its  efficacy  as  an  exception. 

An  exception  to  the  jurisdiction  rf  the  Qoxxvt  ratione person<p  is  likewise 
a  delinatory  exception,  and  must  be  pleaded  in  limine  litis  and  be- 
fore anev^ering  the  merits.  Mix  vs.  Creditors^  p.  624. 

The  plea  of  no  cause  of  action  must  be  judged  by  the  averments  of 
plain tiff^s  petition. 

When  a  rule,  taken  from  the  adverse  party  to  show  cau^e  why  certain 
depositions  should  not  be  read,  has  been  made  absolute,  as  shown 
by  the  minutes  of  the  court,  it  is  too  late  to  urge  objection  to  the 
service  of  the  rulie  after  the  trial  has  begun  and  the  evidence  has 
been  offered.  Rule  should  have  been  taken  to  have  the  minutes 
corrected  so  as  to  conform  to  the  facts. 

Baldey  dc  Lightner  vs,  Breekenridge,  p.  660. 

When  suit  is  brought  on  a  note  in  names  of  three  members  of  dissolved 
firm,  and  is  excepted  to  on  ground  that  one  is  dead,  plaintiffs  may 
amend  by  striking  out  name  on  proof  that  his  interest  had  been 
fully  transferred  to  one  of  the  others. 

A  judgment  rendered  on  the  verdict  of  a  jury  defective  in  being  for 
plaintiff  without  specifying  amount,  cannot  be  sustained ;  but  in 
reversing  it  this  Court,  when  satisfied  that  the  record  presents  all 
the  facts  and  evidence  necessary  to  a  decision  of  the  cause^will 
not  remand  it,  but  will  render  such  judgment— following  13  La. 
109,  and  14  La.  343. 
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Where  the  judgment  maintaining  exception  to  an  intervention  declares 
that  it  was  rendered  by  reason  of  the  law  and  tlie  evidence  taken 
thereon^  and  tlie  record  presents  no  such  evidence,  the  judgment 
will  be  affirmed.  Miller,  Lyon  dt  Co,  V8,  Cappel  et  al,  p.  881. 

Wiien  the  defendant  in  a  suit  for  damages  on  account  of  an  alleged 
tort,  dies  pending  the  litigation,  after  citation  and  before  issue 
joined,  the  suit  may  be  prosecuted  against  the  heirs  of  the  de- 
ceased who  have  accepted  his  succession.    C.  P.  art.  25. 

But,  if  besides  lawful  heirs,  the  deceased  has  left  a  surviving  wife,  the 
widow  cannot  be  sued  as  an  heir,  but  only  as  a  widow  in  com- 
munity, as  she  thus  becomes  liable  for  one-half  of  the  damages 
which  may  be  recovered,  and  the  heirs  are  then  liable  for  the 
other  half,  each  for  his  virile  portion. 

If  the  widow  is  cited  as  an  heir  she  is  not  properly  brought  into  court 
in  her  legal  capacity,  and  in  such  an  event  the  succession  being 
only  in  part  represented,  no  valid  judgment  can  be  rendered  in 
the  case. 

A  trial  held  under  such  pleadings  is  illegal,  null  and  void,  and  the 
judgment  rendered ,  therein  must  be  set  aside,  and  the  cause  re- 
manded to  the  lower  court  for  further  proceedings. 

jyirnieyer  V8,  O^Hern,p,  961. 

Defendants  have  a  right  to  object  to  a  cumulation  of  several  distinct 
causes  of  action  against  them,  where  these  have  no  cognate  origin^ 
and  where  they  have  no  common  interest  to  be  adjudicated  upon 
in  one  judgment. 

They  may  sever,  but  are  not  bound  to  do  so. 

In  a  suit  in  damages  for  the  wrongful  obtention  of  an  injunction,  the 
plaintiffs  in  injunction  the  sureties  on  the  bond  and  an  alleged  in- 
stigator or  fomeior  of  the  proceeding,  though  sued,  some  ex  con- 
tractu and  others  ex  delicto^  may  be  joined  as  defendants  in  the 
same  suit,  reserving  their  right  of  severance  in  their  defenses. 

Consent  cannot  give  jurisdiction  ;  and  when  our  attention  is  called  to 

a  defect  of  jurisdiction  ratione  materce,  we  are  bound  to  rectify  it, 

whatever  the  laches  of  the  parties. 

Biggs  &  Bro.  vs.  Bell  ei  als.fp,  1031. 
PLEDGE. 

The  pledgee  of  a  note,  secured  by  mortgage,  has  the  right  to  take  meas- 

ura,  that  is :  to  sue  for  payment  in  his  own  name,  or  for  the  use  of 

the  pledger,  to  satisfy  the  debt  to  secure  which  the  pledge  was 

made,  subject  to  the  obligation  of  accounting  to  his  debtor. 

Insurance  Company  vs,  L0zano,p,  321. 
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A  raili-oad  constracted  on  soil  not  belonging  to  the  owner  of,  or  to  the 
corporation  which  built  the  road,  is  movable  property  and  as  such 
liable  to  the  law  regalating  pledges  on  moveables. 

The  pledgee  of  a  railroad  may  take  legal  possession,  a^  required  by 
the  law  on  pledges  through  ^  third  person  chosen  by  hira  and  the 
pledgor. 

A  party  who  is  bound  as  endorser  with  others  for  the  payment  of  a 
note,  secured  by  pledge,  is  legally  subrogated  to  all  the  rights  of 
the  pledgee  by  the  payment  of  the  note. 

A  party  whose  materials,  sold  to  another,  were  nsed  in  the  construc- 
tion of  a  work,  has  no  privilege  on  such  work,  because  his  mater- 
ials were  not  sold  to  the  owner  or  his  agent,  or  his  sub-contractor. 
'  Wood$Dard  vs.  BailrocUl  Company^  p.  566. 

Under  the  3d  section  of  Act  44  of  1882,  the  consignee  fi-om  the  date  of 
consignment  under  bill  of  lading,  acquires  a  perfect  pledge  with 
right  to  sell  and  pay  his  debt  with  the  proceeds.  The  death  of  the 
consignor,  after  the  consignment,  could  not  affect  such  rights. 

But  no  consignment  made  after  the  death  of  the  owner  by  an  unau- 
thorized person  could  operate  to  create  a  pledga  in  favor  of  the 
consignee.  The  death  fixed  the  rights  of  all  creditors  as  to  the 
succession  property  and  no  one  could  acquire  any  new  privilege 
thereon.  Allen ,  West  d:  Bush  vs.  Nettles^  p.  788. 

PRESCRIPTION. 

An  action  under  R.  S.  301,  to  enforce  against  the  directors  of  a  bank 
liability  for  having  furnished  false  statesmen ts  of  the  affairs  of  the 
bank  to  the  State  Treasurer,  is  ex  delicto  and  prescribed  by  one 
year. 

An  action,  under  R.  S.,  Sees.  300  anil  Wl,  to  enforce  the  liability  of  the 
directors  of  a  banking  corjiorfltion  for  the  debrs  of  the  bank,  on 
the  ground  that  they  had  participated  in,  or  assenn  d  to,  the  bank 
making  loans  and  discount'*,  whilst  in  an  insolvent  condition,  is 
one  ex  quasi  delicto,  and  pr?Kciiht*d  by  one  year. 

The  act  which  gives  use  to  a  qttasi  contract,  is  a  lawful  one,  and  is  per- 
mitted. Th'it  which  gives  use  to  a  quasi  offense  is  unlawful,  and 
is  prohibited. 

Prescription  cannot  be  eked  out  by  inference,  nor  extended  from  ont^ 
cause  to  another  by  analogy  ;  neither  can  the  legal  interruption  of 
prescription  be  so  extended. 

Knoop,  Hanneman  dc  Co,  et  al,  vs,  Blaffer  et  als.,  jp.  23. 
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Against  an  action  for  the  resolation  of  a  sale,  based  exclusively  on  the 
failure  of  the  vendee  to  pay  the  last  five  of  a  series  of  seven  instal- 
ments of  the  purchase  price,  and  when  the  first  two  have  been  ex- 
tinguished by  voluntary  remission  by  the  heirs  of  the  vendor  to 
the  heirs  of  the  vendee,  prescription  commences  its  course  on  the 
day  of  the  debtor's  default  in  payment  of  the  last  instalment  that 
is  covered  by  the  suit.  Edwards  vs.  White,  34  Ann.  989,  afiEirmed. 
Heirs  of  Pike  vs.  Heirs  of  Gharotte,  p.  300. 

Emancipation  by  marriage  does  not  terminate  the  suspension  of  pre- 
scription as  to  minors,  which  continues  until  the  actual  mtgority  of 
such  minor.    Plea  of  prescription  of  ten  years  overruled. 

As  to  the  property  purchased  at  tax  sale,  the  prescription  of  three 
years  is  pleaded  under  section  5  of  Act  105  of  1874,  which  declares: 
**Any  action  to  invalidate  the  titles  to  any  property  purchased  at 
tax  sale  under  and  by  virtue  of  any  law  of  this  State,  shall  be  pre- 
scribed by  the  lapse  of  three  years  from  the  date  of  such  sale." 

This  statute  has  never  been  repealed.  Being  a  statute  of  prescription 
it  is  legitimately  retrospective,  and  operates  on  tax  sales  made 
prior  to/its  passage,  at  least  from  the  date  of  the  Uw. 

Section  62  of  Act  42  of  I86i,  under  which  this  sale  was  made,  provid- 
ing for  obtaining  an  Auditor's  deed  of  sale,  does  not  impair  the 
effectiveness  of  the  tax  collector's  deed  as  a  title. 

The  section  5  of  the  Act  105  of  1874  is  distinctly  a  prescription  of  an 
action.  It  does  not  purport  to  cure  defects  in  titles;  nor  does  it 
concern  itself  with  the  rights  of  parties.  It  simply  says,  whatever 
be  the  rights,  they  must  be  asserted  within  three  years  or  else  the 
action  is  barred. 

The  power  of  the  Legislature  to  pass  such  laws  is  undisputed  and  the 
courts  are  bound  to  enforce  them. 

In  this  case,  defendants  have  a  title  derived  from  a  tax  sale  made 
under  a  law  of  the  State,  under  which  they  have  held  open,  public 
and  notorious  possession  for  thirteen  years  and  for  more  than  three 
years  since  plaintiffs  reached  the  age  of  majority,  before  this  ac- 
tion to  invalidate  their  title  was  instituted. 

The  statute  is  a  bar  to  the  action.  The  question  fully  considered  un- 
der numerous  authorities  :  Lague  vs.  Roagni,  32  Ann.  912,  dis- 
tinguished from  the  case  at  bar.  Person  vs.  O'Neal,  32  Ann.  237 
overruled.  Barrow  et  al.  vs.  Wilson  et  al.,  p.  403. 

A  citation  judicially  held  to  be  absolutely  null  is  not  sufficient  to  in- 
terrupt preset  iption  running  in  favor  of  a  defendant. 
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Hence,  the  citation  served  on  a  married  woman,  under  a  petition  io 
wbicli  she  is  sued  as  a  single  woman,  cannot  subsequently,  af^^er 
the  defendant  is  sued  as  a  married  woman  and  duly  cited,  be  in- 
voked as  a  citation  sufficient  to  interiupt  prescription. 

Through  such  a  citation  the  married  woman  was  not  made  a  party  to 
the  suit,  and  if  the  service  of  the  legal  citation  is  made  after  pre- 
scription h&s  acquired,  the  defendant  having  been  cited  too  late, 
the  plea  of  prescription  is  good,  and  it  will  defeat  the  action. 

Bertrand  vs,  Knox  et  ah  ,  p.  431. 

The  petition  in  this  case  exhibits  an  action  by  a  former  minor  arrived 
at  the  age  of  majority  against  the  succession  of  a  deceased  tutor, 
to  recover  an  amount  alleged  to  be  due  by  him  in  virtne  of  his 
gestion  as  tutor. 

As  such,  it  stands  in  the  same  position  as  if  the  tutor  were  alive  and 
the  actiou  were  directed  against  him. 

More  than  four  years  having  elapsed  after  the  majority  of  plaintiff 
before  the  suit  was  brought,  the  plea  of  prescription  of  four  years 
is  sustained.  Gallion  et  al,  vs.  Kcegan,  p.  468. 

An  executor  is  a  judicial  depositary  of  property  of  the  estate  he  repre- 
sent; and  his  possession  is  that  of  the  creditors  for  whom  he  is  a 
gnaai  mandatary.  Hence,  his  custody  of  succession  effects,  con- 
tinued by  the  assent  and  acquiescence  of  the  heirs,  suspends  pre- 
scription in  favor  of  the  creditors  whose  claims  have  been 
acknowledged. 

Their  acknowledgment  by  placing  them  on  account  or  tableau  of 
debts,  or  appending  them  to  a  petition  for  an  order  of  sale  to  pay 
debts,  will  suffice.  Morris  vs,  Cain  et  cds.,  p.  712. 

Possession  ''under  the  title  of  owner''  is  one  of  the  essential  condi- 
tions in  the  prescription  of  thirty  years  by  which  the  ownership  of 
immovables  can  be  acquired  without  any  need  of  title  or  posses- 
sion in  good  faith.    C.  C.  Art.  3500. 

If  it  appears  that  the  party  who  pleads  the  prescription  of  thirty 

*  years  acknowledged  at  any  time  before  his  possession  covers  a 
space  of  thirty  years  that  the  title  of  ownership  was  in  his  oppon- 
ent, his  plea  is  defeated  and  his  alleged  ownership  is  destroyed. 

The  prescription  of  ten  years,  established  by  Art.  853  of  the  Civil 
Code,  by  which  a  possession  under  an  erroneous  fixing  of  bound- 
ary lines  prescribes  the  title  of  his  opponent  who  sues  for  a  recti- 
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tication  of  an  erroneons  boundary  line,  applies  only  in  an  action 
of  boundary,  and  not  in  a  petitory  action,  in  wliicb  the  prescrip- 
tion of  thirty  years  alone  can  be  invoked  in  support  of  ownership 
without  a  title  or  possession  in  good  faith. 

Oity  vs,  Shdkeipeare  et  als,,  p.  1038. 
PRIVILEGES. 

Persons  engaged  to  do  the  current  manual  or  menial  woik  to  keep  the 

grounds  and  the  buildings  on  the  same  in  proper  order  have  no 

.     privilege  for  the  payment  of  wap^es  which  may  be  due  them,  which 

outranks  that  of  the  vendor  for  the  discharge  of  the  price  of  sale 

due  him. 

The  appropriation  of  a  sum  of  money,  the  proceeds  of  the  judicial 
sale  of  effects,  on  which  such  persons  have  no  privilege,  is  unau- 
thorized, and  is  error  in  the  judgment  passing  on  the  third  oppo- 
sitions of  such  claimants. 

The  World^s  Exposition  vs,  American  Exponiion,  p.  1. 

Where  the  surviving  widow  assumes  the  payment  of  all  the  debts 
owing  by  the  deceased  and  takes  possession  of  all  the  property  left 
by  him,  and  continues  a  mercantile  business,  in  which  the  de- 
ceased was  engaged,  in  the  same  manner  as  when  conducted  by 
him,  and  applies  the  proceeds  of  all  sales  to  the  pa3'mcnt  of  the 
ordinary  debtP,  sufiicient  to  satisfy  her  privilege,  she  cannot  after- 
ward demand  that  a  mortgage  creditor  holding  in  his  hands  the 
proceeds  of  the  sale  of  the  n>ortgaged  property,  should  contribute 
from  that  fund  enough  to  satisfy  her  privilege. 

Succession  of  Cousley^  p,  570. 

The  privilege  granted  by  law  in  section  128  of  the  Revised  Statutes, 
in  favor  of  attorueys-at-law  for  the  amount  of  their  professional 
fees  on  all  judgments  obtained  by  them,  cannot  be  extended  so 
as  to  affect  projuTty  which  the  creditor  may  have  acquired  in  exe- 
cution or  in  satisfaction  of  the  jadgment. 

When  the  judgment  has  been  satisfied  it  ceases  to  have  a  legal  exist- 
ence, and  hence  it  cannot  be  applied  to  any  privilege  or  other 
legal  purpose.  Luneau  vs,  Edwards,  p.  87G. 

RECUSATION. 

A  district  judge  who  has  recused  himself  and  appointed  a  lawyer  or 
judge  ad  hoc  to  try  the  recused  case,  is  the  only  one  who  has  the 
jurisdiction  or  authority  to  appoint  some  one  to  fill  a  vacancy 
caused  by  the  removal,  death,  or  resignation  of  the  latter. 

Sinie  ex  rel.,  Ludeling  vs.  Judge,  p,  793. 
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When  a  district  iti^ge  reciweft  liimself  and  calls  the  judge  of  an  ad- 
join ing  district  to  come  into  his  court  to  try  the  case,  the  latter 
may  try  and  determine  the  cause  after  nine  months  have  ^psed. 
The  law  accords  to  either  party  in  interest  the  right  to  have  the 
cause  transferred  to  au  adjoining  district,  if  it  has  not  been  dis- 
posed of  within  nine  months  from  the  date  of  the  recusation ;  bat 
same  is  directory  only,  and  does  not  confer  such  a  right  as  will 
become  prescribed,  if  not  exercised  within  time  indicated. 

McKinzie  vs.  Tax  OoUecior  et  al.,p,  944. 

A  judge ;who  has  been  recused  has  no  right  to  take  any  judicial  action 
in  the  case  in  whicli  the  recusation  has  been  made. 

it  does  not  appertain  to  liini  to  say  that  the  recusation  is  not  well 
founded. 

He  must,  immediately,  where  he  does  not  acknowledge,  proprio  moiu^ 
that  the  lecusation  rests  on  good  reason,  call  in  another  judge,  or 
lawyer,  as  the  case  may  be,  to  determine  the  question  on  that 
issue. 

It  is  not  until  after  the  question  has  been  decided  adversely  to  the 
party  raising  it,  that  the  judge  can  resume  and  exercise  jarisdic- 
tion  over  the  controversy. 

It  ought  to  be  well  known  that,  under  article  90  of  the  Constitution, 
iliis  couit  has  a  general  supervision  ard  control  over  inferior 
courts,  regardless  of  amount j  in  all  cases,  otiierwise  proper. 

State  exrel,  Nolan  et  al,  vs.  Judge  et  als,,p.  994. 

REMOVAL  FROM  OFFICE. 

Suit  instituted  under  the  original  juiisdiction  of  the  Supreme  Court,, 
by  virtue  of  Article  200  of  the  Constitution  of  this  State,  by  the 
Attorney  General,  on  the  ii  formation  of  fifty  citizens  and  tax 
payers,  for  the  removal  of  the  defendduc  from  office,  for  non-feas- 
ance and  mal-feassance,  favoritism  and  oppression  in  office,  gross 
misconduct  and  incompe1enc3^ 
Held  by  the  Court : 

That  the  cliarges  of  malfeasance  and  gross  misconduct  have  been 
fully  established  against  the  defendant  by  the  evidence. 

That  a  district  judge  has  no  right  or  authoiity  whatever  to  emply  ex- 
perts at  the  expense  of  litigants,  or  of  a  succession,  or  of  a  minor, 
to  examine  and  report  on  the  pleadings  or  evidence  in  any  record, 
when  such  examination  is  to  be  made  by  the  judge  himself. 

That  the  allowance  of  the  fees  to  such  experts  made  by  this  defend- 
ant, in  the  matter  of  the  succession  of  Quiazsaro,  was  not  only  an 
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act  of  nmireasance  on  the  part  of  the  jadge,  but  it  was  also  an 
act  of  spoliation. 

That  the  minutes  of  all  courts  of  record  throughout  the  civilized 
world  are  uniformly  recognized  as  evidence  of  the  very  highest 
rank,  and  never  allowed  to  be  contradicted  by  parol  testimony, 
unless  perhaps  under  an  allegation  of  fraud  or  forgery.  In  our 
jurisprndenr*e  the  minutes  of  courts  have  always  been  clothed  with 
an  authenticiry  which  borders  an  sanctity. 

That  the  minutes  of  a  court  are  in  the  nature  of  a'citation  and  need 
not  be  offered  in  evidence,  as  they  make  proof  of  themselves. 

That  it  is  unlawful  and  unwarranted  for  a  Judge  to  assume  the  per- 
sonal administration  of  a  fund  belonging  to  litigants,  or  to  a  suc- 
cession, or  to  a  minor. 

That  this  defendant,  having  assumed  such  personal  administration  of 
the  funds  of  the  Quiazzaro  Succession,  has  also  assumed,  in  con- 
sequence, the  burden  of  proving  clearly  that  a  proper  and  lawful 
use  has  been  made  of  those  funds;  that  he  has  completely  failed 
in  such  proof  and  accounting;  that  bis  acts  in  the  premises  show 
glaring  malfeasance  on  his  part. 

Duties  of  the  minute  clerk  examined  and  defined. 

Strong  condemnation  by  the  Court  of  the  customary  omission  of  de- 
fendant to  cause  the  minutes  of  his  court  to  be  read  aloud  by  the 
clerk,  and  to  be  signed  by  himself. 

That  it  is  not  necessary,  under  Article  200  of  the  Constitution  of  this 
State,  for  the  purpose  of  the  removal  of  a  district  judge,  that  the 
nonfeasance,  or  malfeasance,  or  gross  misconduct  charged,  should, 
as  a  condition  precedent,  be  proved  to  be  criminal  or  corrupt. 

Malfeasance  defined. 

That  it  was  the  intention  of  the  framers  of  the  present  Constitution  of 
this  State  to  leave  the  application  of  Article  200  to  the  sound  and 
legal  discretion  of  the  Supreme  Court ;  and  that,  by  the  decree  of 
the  latter,  none  but  able,  conscientious  and  irreproachable  judges 
should  be  retained  on  the  Bench  in  the  State  of  Louisiana. 

Difference  between  the  provisions  of  the  Constitution  of  the  United 
States  and  the  present  Constituiion  of  the  State  of  Louisiana,  for 
the  punishment  of  impeachable  offences. 

State  ex  reh,  Attorney  General  V8,  La£a}*u8,p,  142. 

A  sheriff  is  responsible  for  all  loss  or  damage  resulting  from  the  mal- 
feasance or  gross  misconduct  of  his  deputy,  but  such  malfeasance 
misconduct  of  the  deputy  does  not  subject  the  sheriff  to  the  pun- 
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ishment  of  remoyal  or  Buspension  from  office  unless  he  has  encoar- 
aged  or  sanctioned  the  delinquency  of  his  deputy. 
The  deputy  himself  can  be  punished  for  his  deliuqaencies  by  fine  and 
imprisonment,  and  prohibited  from  acting  in  said  capacity. 

State  ex  rel.^  A  ttorneij  General  vs,  Budd,  p.  232. 

RES  JUDICATA. 

In  a  proceeding  by  rale  to  enforce  the  provisions  of  a  judgment  ren- 
dered in  a  partition  proceeding,  and  to  compel  the  completion  of 
an  adjadicatiou  of  property  which  entered  into  the  partition  pro- 
ceeding and  judgment,  which  judgment  has  beeeme  final,  thia 
judgment  cannot  be  changed,  altered  or  amended  by  the  jad^- 
ment  on  the  rule.    It  constitutes  res  adjudioata, 

Oerrish  vs.  Pope,  p.  517. 

The  principle  that,  in  an  action  of  nullity,  the  judgment  attacked  aa 
null  cannot  be  pleaded  as  res  adjudicata,  does  not  apply  where  the 
grounds  of  nullity  asserted  had  been  considered  and  validly  deter- 
mined by  that  judgment  itself. 

In  this  case,  not  only  were  the  grounds  of  nullity  now  charged  consid- 
ered and  determined  in  the  original  judgment,  but  the  same 
grounds  were  afterwards  presented  on  an  exception  of  nullity  on 
which  issue  was  ioined,  and  which  was  again  determined  adversely 
to  the  exception.  This  operates  res  adjudicata  against  the  present 
action,  which  is  brought  by  the  same  parties  (in  law),  against  the 
same  judgment,  and  on  the  same  grounds. 

Heirs  of  Hoggatt  vs.  Administrator  et  a/.,  p.  976. 

REVIVAL  OF  JUDGMENTS. 

The  ten  years  within  which  a  suit  to  revive  a  judgment  must  be 
brought,  begin  to  run  from  the  rendition  of  such  judgment. 

This  means:  Its  signature  by  the  lower  judge,  or  its  finality  on  appeal, 
whether  when  the  last  judicial  day  allowed  for  asking  a  rehearing 
expires,  or  when  such  rehearing  is  refused. 

Particularly  is  such  the  initial  point  for  prescription,  when  the  judg- 
ment sought  to  be  revived,  is  the  first  rendeied  by  the  appellant's 
court,  in  place  of  that  rendered  by  the  lower  court. 

The  finality  of  such  judgment  on  appeal  is  not  to  be  computed  from 
the  date  of  the  signature  of  the  reversed  judgment  in  the  lower 
court. 

When  ten  calendar  years  appear  to  have  run  from  the  finality  of  the 
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jadgmenfy  the  bardeo  is  od  the  plaintiff  to  show  that  the  suit  to 
revive  was  iostitated  within  the  delay. 

A  mere  omission  to  do  so  does  not  justify  a. judgment  declaring  the  ac- 
tion prescribed. 

Where  it  is  clearly  in  the  power  of  a  plaintiff  thus  omitting  or  failing, 
to  adduce  proper  proof,  it  would  serve  no  useful  purpose  to  dismiss 
his  suit     The  case  ought  to  be  remanded. 

Scott  &  Co.  V8.  Seelye,  p.  749. 

REVOCATORY  ACTION. 

The  effect  of  a  judgment  in  favor  of  the  complaining  creditor  in  a  revo- 
catory action,  is  to  annul  the  contract  as<«ailed  in  so  far  as  its 
effeccs  concern  him.    C.  C.  Art.  1977. 

In  case  the  contract  thus  avoided  be  a  sale,  the  effect  of  a  judgment  is 
to  subject  the  property  thereby  transferred  to  the  execution  of  the 
judgment  held  by  the  creditor  against  the  vendor.  But  beyond 
that,  the  title  of  the  vendee  is  not  affected  or  impaired,  and  it  does 
not  revert  to  the  original  vendor. 

Hence  the  succession  of  the  vender,  whose  sale  to  another  has  been 
avoided  in  a  revocatory  action,  is  not  thereby  reinvested  with  title 
to  such  property,  and  the  a^judicatee  at  a  succession  sale  of  prop- 
erty thus  situated  cannot  be  compelled  to  accept  such  title. 

Succession  of  Schultz,  p,  505. 

In  a  suit  by  a  creditor  for  the  nullity  of  a  transfer  by  his  debtor  to  the 
latter's  wife^  of  property,  as  a  daUon  en  paiement  of  her  parapher- 
nal funds,  on  the  grounds  that  such  transfer  is  simulated  and 
fraudulent,  proof  on  the  part  of  the  wife  that  there  was  actual  con- 
sideration, although  inadequate.  Is  conclusive  against  the  allega- 
tion of  simulation. 

The  attack  of  the  transfer  as  a  fraudulent  preference  over  the  hus- 
band's creditors  is  the  revocatory  action  of  our  code,  and  is  barred 
by  the  prosciiption  of  one  year.  Benslmw  vs.  Dowtij,p,  608. 

A  contract  by  which  an  insolvent  debtor,  in  fraud  of  creditors,  trans- 
ferred to  a  creditor  in  satisfaction  of  his  debt,  a  number  of  notes 
and  accounts,  and  paid  the  difference  in  cash,  if  subjected  to  re- 
vocation, must  be  revoked  as  a  whole,  and  the  payment  made, 
though  of  a  ''just  debt  in  money,"  being  part  and  parcel  of  the  il- 
legal contract  must  fall  with  it 

The  evidence  establishes  that  part  of  the  mon^y  delivered  consisted  of. 
the  identical  bank  notes  and  cash  which  the  debtor^  in  hia  capacity 
as  treasurer  of  a  corporation,  had  received  from  stockholders 
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thereof,  and  which  he  liad  get  aside  in  a  particalar  drawer  by 
itself  as  the  property  of  the  corporation.  Held,  as  to  sach  moneys 
tliat  they  were  the  property  of  the  corporation,  which  the  treas- 
urer was  bound  to  deliver,  and  the  corporation  had  the  right  to 
receive,  and  that  sncli  delivery  is  not  subject  to  revocation. 

Under  Article  1977,  0.  C,  a  creditor  cannot,  by  the  simple  fact  of 
being  the  first  to  bring  a  revticatory  action,  exclude  other  creditors 
from  joining  in  the  attack  and  participating  with  him  in  the  bene- 
fits of  the  judgment. 

Bank  vs.  Cotton  Prestt  Company  et  ate.,  p.  834. 

SALE. 

A  simulated  sale  is  no  sale.  It  is  an  absolute  nullity.  So  where  such 
pretended  sale  is  even  in  the  form  of  an  authentic  act  or  of  a  judicial 
sale,  if  it  is  accompanied  by  a  counter-letter,  or  the  possession  or 
the  alleged  purchaser  is  precarious  or  not  continuous  and  com- 
plete, a  judgment  creditor  of  the  vendor  may  disregard  the  appar- 
ent title  and  seize  directly,  and  if  enjoined  may,  under  proper 
pleadings,  show  by  written  or  oral  evidence  the  simulation 
charged.  CarUr  et  aX,  vs.  Farrdl  et  al.yp.  102. 

A  dealer  in  paints  of  a  particular  quality  who  sells  the  same  with  the 
formal  condition  that  they  shall  be  used  as  they  come  from  the 
manufacturers  and  be  properly  put  on,  and  who  subsequently  dis- 
covers that  one  to  whom  he  has  sold  such  paints  has  put  in  the 
same  foreign  ingredients — oil  and  turpentine — is  not,  as  a  mle^ 
liable  in  damages  for  refusing  to  sell  further  to  such  purchaser 
and  for  stating  that  he  had  not  kept  his  agreement. 

Particularly  is  such  the  law,  when  the  statements  are  made  without 
malice,  under  the  firm  belief  that  they  are  true  and  for  self-protec- 
tion, to  the  party  himself,  or  to  parties  interested  entitled  to  an 
information.  Lynch  V8,  Fehiger^p.  336. 

A  dealer  in  petroleum  fluids,  who  fills  an  order  for  a  barrel  of  •*  Puro- 
line  "  by  delivering  a  barrel  of  "  Grasoline"  of  74©  gravity,  and 
brands  the  package  as  ^'  Puroline,^'  is  not  guilty  of  deception,  as 
the  difference  in  the  dangerous  character  and  in  the  use  of  the  two 
fluids  is  hardly  measurable  or  perceptible;  and  the  package  con- 
taining the  scamp  '^  explosive  and  dangerous,^'  placed  thereon  by 
the  inspector  under  the  provisions  of  Act  No.  37  of  1877,  regulating 
the  mode  of  inspecting  coal  and  petroleum  oils  or  fluids. 

In  a  case  of  a  fire  originating  from  a  package  of  such  goods  from  which^ 
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oil  is  drawn  in  the  night  by  persons  who  enter  tlie  room  with  a 
burning  lantern^  the  dealer  will  not  be  held  responsible  for  the 
damages  resulting  from  such  fire. 

Soeola  V8.  Ckess-Carley  Company,  p.  344. 

One  who  sells  an  immovable  to  another,  with  full  warranty  and  after- 
ward has  conveyed  to  bim  an  outstanding  interest  in  the  property, 
thereby  cures  the  defect  in  his  original  title,  which  enures  to  the 
benefit  of  his  vendee. 

If  such  outstanding  interest  is  conveyed  to  the  wife  of  the  vendor,  in 
community  with  him,  it  is  the  same  as  if  conveyed  to  himself. 
Neither  the  wife  or  any  vendee  of  his  acquires  any  title  to  this 
outstanding  interest  in  the  property. 

Jacobs  vs.  Yale  ct  BowUny,  p.  359. 

A  bona  fide  sale,  with  the  pact  of  redemption,  ostensibly  valid  and  duly 
recorded,  passes  title  of  ownership,  and  cannot  be  attacked  collat- 
erally by  a  creditor  of  the  vendor,  who  must  be  relegated  to  a 
direct  action. 

Under  the  charge  of  simulation,  such  creditor  cannot  be  permitted  to 
show  that  the  transaction  ought  to  be  avoided  on  other  grounds. 

Evidence  adduced  and  received  only  as  going  to  the  effect  must  be  re- 
stricted to  the  issue  of  simulation. 

Laxcler  &  Buck  vs.  Cosgrove,  p,  488. 

If,  prior  to  a  judicial  sale,  in  enforcement  of  a  first  mortgage  and  ven- 
dor's privilege  ranking  all  others  on  the  property,  an  agreement  is 
made  between  the  seizing  creditor  and  debtor,  that  the  former  will 
bid  off  the  property  if  not  run  up  above  the  amount  of  his  debt ; 
and  that,  in  such  case,  he  will  resell  to  the  debtor,  or  any  one 
named  by  him,  at  an  agreed  price,  within  a  delay  fixed,  such  an 
agreement  is  lawful  and  does  not  prevent  the  title  under  such  sale 
from  actually  passing  to  the  purchaser,  subject  to  the  right  of  re- 
dea^ption,  and  it  extinguishes  all  mortgages  on  the  property;  and 
judicial  mortgages  will  not  reattach  to  the  property  unless  it  is  re- 
turned to  the  ownership  of  the  debtor. 

AVhen,  in  such  case,  the  property  is  resold  to  a  third  person  named  by 
the  debtor,  for  a  price  actually  paid  by  such  purchaser,  the  fact 
that,  in  a  contemporaneous  writing,  it  had  been  agreed  between 
this  purchaser  and  the  original  owner  that  the  former  would  resell 
to  the  latter  or  any  person  designated  by  him,  on  terms  and  condi- 
tions therein  stipulated,  does  not  prevent  the  purchaser  from  be- 
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coming  the  real  owner,  subject  only  to  the  right  of  redemption  od 
tbe  terms  agreed.  Therefore,  judicial  mortgages  against  the  orig- 
inal owner  did  not  attach  to  the  property  in  the  ownership  of  sach 
purchaser. 
When,  subsequently,  the  original  owner  ceded  his  right  of  redemption 
to  another,  and  the  purchaser,  with  the  consent  of  such  former 
owner,  sells  the  property  outright  to  the  person  so  designated,  for 
a  price  partly  paid  in  cash  and  the  balance  in  a  note  secured  by 
mortgage,  without  reserve  of  any  right  of  redemption  expressed 
in  the  deed  or  in  any  writing  whatever,  neither  the  original  owner 
nor  his  creditors  can  attack  such  title  or  mortgage  except  on 
grounds  of  fraud,  which  are  not  established  in  this  case. 

Davis  V8.  Citizens^  Bank  et  al,,  p.  523. 

In  a  contract  of  sale  on  terms  of  credit,  breach  of  the  resolutory  condi- 
tion on  the  part  of  the  buyer  does  not  arise  till  the  term  of  credit 
has  expired,  before  which  time  an  action  to  annul  on  this  ground 
will  not  lie. 

Fraud,  however,  when  established,  vitiates  the  contract  ah  initio  and  is 
not  dependent,  for  its  assertion,  up<in  the  expiration  of  the  term  of 
credit. 

A  representation  of  solvency  on  the  part  of  the  buyer  is  ordinarily  im- 
plied in  every  application  to  purchase  goods  on  credit ;  but  it 
requires  a  wilfully  false  statement  to  that  effect,  as  a  fact  and  not 
as  a  mere  opinion,  to  vitiate  the  contract ;  or  else  it  must  appear 
that,  at  the  date  of  the  purchase,  the  buyer  contemplated  a  swindle 
and  did  not  intend  or  expect  to  pay  for  the  goods. 

In  this  case  no  fraud  is  established  such  as  to  vitiate  the  sale,  and  the 
action  of  plaintiff  to  annul  the  sale  before  expiration  of  the  terms 
of  credit  and  sequestering  the  goods  was  premature. 

The  sequestration  having  been  wrongfully  issued,  defendant  was  en- 
titled to  actual  damages  which  are  assessed  according  to  the  pecu- 
liar circumstances  of  the  case. 

Milling  Company  vs,  Lawler,  p,  572. 

Where  an  act  of  sale  is  attacked  as  simulated  the  attacking  party  is 
not  debarred  from  proving  its  simulation,  and  committed  to  the 
truth  of  its  stipulations,  by  the  offering  of  the  act  in  evidence  with- 
out reservation.  Where  the  vendor  remains  in  possession  and 
control  of  the  property  after  the  execution  and  date  of  the  written 
transfer  the  sale  will  be  presumed  to  be  simulated. 

Cole  and  Husband  et  al.  vs.  Cole  etaLyp.  878. 
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In  an  action  to  anmial  a  ^ale  on  the  ground  of  lesion  beyond  moiety  of 
property  previously  donated  by  the  seller  to  the  vendee,  the  plain- 
tiff puts  himself  out  of  court  by  alleging  that  the  price  mentioned  in 
the  act,  though  one-eleventh  of  the  value  of  the  real  estate  at  the 
time,  was  not  paid,  and  by  not  alleging  error.  Imposition  or  fraud 
on  the  part  of  the  vendee  m  withholding  the  amount. 

In  such  ca^es,  the  parties  must  be  left  in  the  condition  in  which  they 
voluntarily  placed  themselves  at  the  date  of  the -last  conveyance. 

The  transfer  was  not  prohibited  by  law.  The  parties  had  a  right  to 
enter  into  the  contract  by  whatever  name  they  may  have  desig- 
nated it. 

The  act  was  translative  of  real  estate,  and  has  served  as  a  vehicle  to 
pass  the  title  from  the  one  to  tlie  other. 

Mc  Williams  vs,  Mc  Williams,  p,  924. 

SEQUESTRATION. 

A  writ  of  sequestration  is  issuable  by  a  creditor  having  a  special  mort- 
gage when  he  apprehends  that  the  mortgaged  property  will  be 
moved  out  of  the  State  before  he  can  reap  the  benefit  of  his  mort- 
gage, and  therefore  the  propinquity  of  the  property  to  the  border 
of  another  State  is  an  element  to  be  considered  in  estimating  the 
strength  and  reality  of  his  apprehension. 

It  is  not  what  a  debtor  really  intended  to  do  that  is  to  be  considered 
in  determining  whether  a  sequestration  has  been  lawfully  sued 
out,  but  whether  he  was  doing  and  saying  that  from  which  his 
creditor  might  appiehend  the  existence  of  an  intention  to  do  the 
hurtful  thing  that  a  sequestration  would  prevent. 

A  mortgage  creditor  who  has  waited  longer  for  payment  than  he  stip- 
ulated to  wait,  whose  debtor  has  defaulted  on  the  payment  of  sev- 
eral of  the  notes,  and. who  proceeds  to  a  foreclosure  only  on  the 
«ve  of  the  last-maturing  note,  is  not  liable  in  damages  when  he 
has  used  conservatory  process  to  detain  the  property  in  the  cus- 
tody of  the  law  under  circumstances  justifying  it. 

Ihiftcan  vs.  Wise,  p.  74. 

Mandamus  does  not  lie  to  compel  a  district  judge  to  dissolve  a  seques- 
tration unconditionally,  on  bond  by  plaintiff,  where  the  property 
sequestered  has  already  been  attached. 

Couplin^r  the  dissolving  order  on  bond  with  the  provision  that  it  shall 
not  be  construed  as  a  release  of  the  property  from  the  attachments^ 
previously  levied  upon  it,  was  a  wise  and  judicious  reserve. 

An  ex  parte  dissolution  of  a  sequestration  on  bond  does  not  affect  at- 


1208  INDEX. 

SEQUESTRATION.— Continued. 

taching  creditora  who  are  not  parties  either  to  the  Buit  in  which 
the  writs  issued  or  to  the  motion  to  dissolve. 

A  restraining  order  will  not  issue  where  tlie  party  seeking  it  may  ob- 
tain relief  by  other  adequate  remedy  in  the  lower  court. 

State  ex  rel.  Jaffray  dt  Co.  va.  Judge,  p,  1 108. 

SERVITUDES. 

The  servitude  of  drain  through  a  canal  is  continuous  and  apparent 
and  may  be  acquired  by  possession  of  ten  years. 

When  such  a  servitude  is  established  in  favor  of  an  estate  owned  by 
a  partnership  over  a  contiguous  estate  belonging  to  one  member 
of  the  partnership,  the  possession  by  the  firm  for  ten  years  will 
sustain  the  ownership.  In  absence  of  any  stipulation  to  that  effect, 
such  riglit  will  be  presumed  to  be  a  real  servitude. 

Levet  V8,  LapeyroUerie,  p.  210. 

There  is  no  division  of  ownership  of  a  wall  in  common;  the  whole 
belongs  Jointly  and  in  iudivision  to  the  neighboring  proprietors 
without  reference  to  the  dividing  line  between  the  lots. 

In  absence  of  evidence  to  the  contrary,  the  whole  wall,  with  its  flaes 
and  appurtenances,  as  originally  constructed,  is  presumed  to  have 
be.*n  so  constructed  by  common  consent,  at  the  common  expense 
and  for  the  common  benefit  of  both  proprietors. 

The  circumstance  of  a  flue  being  constructed  in  the  lower  stories  of  the 
wall  in  that  half  of  it  which  is  on  the  side  of  one  property,  does 
not  establish  exclusive  ownership  in  the  flues,  or  destroy  tlie  pre- 
sumption that  it  was  intended  for  the  common  use  and  benefit  of 
both,  particularly  when  the  extension  of  the  flues  in  the  upper 
story,  without  which  it  would  be  useless,  lies  in  the  centre  of  the 
wall. 

Nothing  in  the  facts  and  conditions  established  by  plain tiffrt  in  this 
case  suffices  to  destroy  the  legal  presumption  of  the  common  right 
of  his  co-proprietor  to  use  the  flue  in  question,  especially  when 
reinforced  by  the  fact  that  the  latter  has  actually  used  it  from  a 
period  whereof  the  memory  of  no  witness  in  the  case  runneth  to 
the  contrary.  Weill  V8,  Baker,  Sloo  &  Co,,  p.  1102. 

SUCCESSIONS. 

If  an  universal  legatee  shall  marry  a  second  time,  having  children  of  a 
pietiMliiig  marriage,  he  or  she  cannot,  in  any  manner  dispone  of 
th«^  i>r  [lerty  given  or  bequeathed  to  him  or  her  by  the  deceased 
spouse. 

The  property  becomes,  by  the  second   marriage,  the  property  of  the 
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children  of  the  preceeding  marriage  and  such  legatee  only  retains 
its  u'eufract. 

The  rnlingB  of  tlm  Court  in  Bird  yb.  Succession  of  Jones,  5  Ann.  644; 
Wells  vs.  Wells,  30  Ann.  936  j  Succession  of  Frazier,35  Ann.  ti82', 
Succession  of  Townsend,  37  Ann.  408,  and  Succession  of  Town- 
send  vs.  Sykes,  38  Ann.  859,  are  unreservedly  aifirmed. 

Mere  illegality  in  the  appointment  of  an  administrator,  executrix  or 
undertntor  will  not  vitiate  the  acts  done  under  it.  The  acts  of  an 
officer,  in  such  case,  are  valid,  although  he  should  have  been  ille- 
gally appointed. 

It  was  discretionary  with  the  probate  judge,  on  the  application  of  the 
executrix  to  cause  the  property'  ordered  to  be  sold  to  be  re-exam- 
ined and  re-appraised ;  as  it  may  well  be  that  a  former  appraise- 
ment was  excesive,  or  the  value  of  it  had  diminished  since  it  was 
made. 

The  purchaser  at  a  sale,  made  at  public  auction,  under  an  order  made 
by  a  judge  having  jurisdiction  of  the  succession,  is  not  bound  to 
look  beyond  such  decree,  in  order  to  ascertain  its  necessity. 

He  is  bound  only  to  ascertain  that  the  judge  had  jurisdiction  ;  and 
finding  that  he  had,  the  truth  of  the  record,  in  other  respects,  may 
be  assumed. 

Informalities  in  the  appointment  of  an  undertntor,  in  the  composition 
of  a  family  meeting  recommending  a  sale  of  succession  property 
to  pay  the  ancestor's  debts,  and  in  which  minors  have  a  residuary 
interest;  in  the  method  of  proving  the  existence  of  debts  of  de- 
ceased to  the  judge  granting  the  order  of  sale — and  all  other 
irregularities  in  proceedings  antecedent  to  and  resulting  in  the 
probate  sale,  are  prescribed  by  five  years.    R.  C.  C.  3543. 

Webb  et  dl.  vs.  Keller  et€U.,p.  55. 

When  in  a  contested  provisional  account,  the  amount  and  rank  of  va- 
rious charges  and  privileged  claims  have  been  settled  by  final 
decrees  of  court,  the  same  claims  cannot  be  again  contested  when 
presented  in  a  final  account  of  distribution. 

The  administrator  of  an  insolvent  succession,  left  in  possession  of  a 
fractional  part  of  a  sugar  plantation  with  a  growing  crop  on  it, 
which  has  been  sold  to  a  person  who  fails  to  comply  with  his  bid, 
and  against  whom  he  has  taken  proceedings  for  a  sale  a  la  folle 
enchere,  is  sustained,  under  the  particular  circumstances  of  this 
case,  in  making  an  arrangement  with  the  purchaser  of  the  rest  of 
the  plantation,  including  the  stock,  implements  and  sugar-house, 
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by  wbicli  the  latter  takes  charge  for  his  own  account  of  the  crop 
and  property  under  the  obligations  to  pay  the  taxes,  keep  the 
land,  fences,  ditches  and  improvements  in  order  and  repair,  and 
to  so  plant  and  cultivate  the  land  as  to  keep  it,  at  all  times,  as 
nearly  as  possible  in  the  condition  in  which  it  was  at  date  of  sale, 
and  in  rediness  to  respond  to  a  decree  for  a  sale  a  lafolle  enchere. 
Under  the  circumstances  of  the  case,  the  administrator  will  not  be  h«4d 
liable  for  the  crop  or  for  the  rents  and  revenues. 

Succession  of  TrichCf  p.  289. 

The  appointment  of  a  dative  executor  on  the  filing  of  a  petition  for 
the  same  and  before  any  advertisement  and  expiration  of  the  de- 
lay for  opposition,  is  un warranter.'.  It  can  be  made  only  after 
publication  and  in  the  absence  of  opposition. 

An  order  of  sale  obtained  by  a  dative  executor  thus  appointed,  is  pro- 
cured by  one  having  no  authority  to  ask  it  and  must  be  rescinded. 

A  plaintiff  must  makt?  his  case  legally  certain.  It  is  not  sufiicieut  to 
make  it  morally  probable. 

The  Court  does  not  pass  on  the  capacity  of  plaintiffs  to  sae  at  the 
present  stage  for  recovery  of  debts  due  the  succession. 

The  contingent  appointment  ot  a  dative  executor,  on  the  condition 
that  public  notices  shall  be  given  and  that  it  be  not  opposed,  is  of 
no  avail,  where,  after  the  advertisements  have  been  published, 
though  the  application  has  not  been  opposed,  the  appointment  is 
not  confirmed  by  a  subsequent  formal  decree  conferring  it  on  the 
petitioner.  Pfarr  d;  Knllman  ct  al.  vs.  Belmqnt,  p.  294. 

As  a  rule,  a  universal  heir  or  legatee,  who  accepts  unconditionally  a 
succession  which  he  inherits,  is  bound  personally  for  the  debts 
thereof;  but  not  for  the  special  legacies,  the  discharge  of  which 
is  restricted  to  the  residue  of  the  estate. 

The  suit  for  the  nullity  is  the  foundation  for  the  payment  of*  the  legacy. 

The  judge  of  the  division  to  which  suit  is  transferred  cannot  maintain 
jurisdiction  over  the  demand  in  nullity,  and  relegate  that  for  the 
payment  of  the  legacy  to  the  division  whence  the  suit  came  ;  the 
less  so,  when  the  plaintiff  acquiesces  in  the  transfer  and  invokes 
the  jurisdiction  of  the  court,  in  the  last  division,  for  a  determina- 
tion of  the  merits. 

An  action  for  the  nullity  of  succession  proceedings  and  for  the  pay- 
ment of  a  legacy  involves  demands  intimat^ely  connected  and 
blended.     It  is  propeily  brought  against  the  duly  recognized  uni 
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versal  legatee  alone,  when  tlie  executor  is  dead ;  where  there  is 
none ;  where  there  Ib  no  need  of  appointing  one,  and  when  the 
executor  would  have  no  interest  in  maintaining  the  proceeding  at- 
tacked. The  judgment  to  he  rendered  will  bind  all  parties  and 
constitute  res  judicata. 
The  executor  is  not  a  necesAary  defendant.  The  universal  legatee 
duly  recognized  being  the  only  one  concerned  in  upholding  the 
proceedings  levelled  against,  is  properly  made  the  sole  defendant. 

Pironi  V8.  Biley,  p,  302. 

When  two  beneficiary  heirs  are  contestants  for  the  administratorship 
of  the  ancestor's  succession,  in  the  choice  of  the  administrator  a 
large  discretion  is  vested  in  the  judge  who  makes  the  appoint- 
ment and,  unless  manifestly  wrong,  his  conclusion  will  not  be  dis- 
turbed. 

Under  article  1043,  he  must  select  the  "  most  solid." 

To  determine  this  question  of  **  solidity,"  the  judge  should  look  to  the 
business  capacity,  experience,  property  and  integrity  of  the  re- 
spective applicants. 

If  the  succession  is  insolvent  or  its  solvency  questionable  to  the  heir 
who  is  a  creditor,' the  preference  should  be  given— other  things 

being  equal — to  the  one  who  is  the  debtor. 

As  a  general  rule,  the  judge  should  be  guided  to  some  extent  in  mak- 
ing his  appointment  by  the  preferences  of  the  other  heirs  and 
creditors. 

Where  an  inventory  has  been  taken  under  an  order  of  the  court,  and 
it  is  filed  therein,  there  is  no  warrant  for  the  clerk  on  an  ex  parte 
application  of  one  of  the  heirs  to  order  the  taking  of  another  in- 
ventory. 

The  inventory  first  taken  and  filed  was  properly  recognized  in  the  true 
inventory  of  the  succession.  Succession  of  dialer^  p,  308. 

In  a  rule  taken  by  an  heir  to  be  put  in  possession  of  an  estate,  and  for 
other  purposes,  any  irregularity  in  such  proceeding,  though  urged 
in  oral  and  written  argument,  will  not  be  considered  in  the  ab- 
sence of  pleadings  raising  such  issues,  save  in  exceptional  cases. 

An  heir  is  not  entitled  to  be  put  into  possession  of  certain  funds  in  the 
hands  of  an  administrator,  when  it  appears  that  this  fund  is  in  liti- 
gation between  the  succession  and  another  claimant.  The  heir 
cannot  receive  it  until  the  litigation  is  terminated,  though  other- 
wise he  might  be  entitled  to  it.         Calhoun  vs.  McKnight,  p.  325. 
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The  widow  of  a  deceased  party  by  secoud  marriage  will  not  be  allowed 
to  claim,  as  administratrix,  either  in  her  own  right,  or  on  behalf  of 
creditors,  money  expended  by  the  hasband  for  the  maintenance 
and  education  of  his  children  by  a  first  marriage,  when  it  appears 
that  he  made  no  such  charge  when  living,  and  had  never  intended 
to  make  itj  that  the  first  community  was  solvent,  that  he  was  sol- 
vent during  the  existence  of  the  second  community,  and  at  the 
moment  of  his  death,  and  that  the  creditors  whose  rights  are 
championed  by  the  administratrix,  were  not  creditors  of  the  first 
community,  and  only  became  creditors  of  the  deceased  in  due 
course  of  commercial  dealings,  immediately  preceding  his  death. 
Affirming  decision  in  the  succession  of  Boyer,  36  Ann.  506. 

Succession  of  Applegate,  p.  400. 

Heirs  who  intervene  in  a  succession  proceeding  as  opponents  to  an 
account  filed  by  the  executor  and  ask  therein  for  an  order  direct- 
ing the  executor  to  pay  over  the  money  to  them,  thereby  recog- 
nize the  existence  and  validity  of  the  succession  proceeding  and 
cannot  set  up  its  nullity  as  a  ground  for  relief. 

Sitecessian  of  Harris,  p.  443. 

The  executors  of  a  will  who  delivsr  possession  of.  an  immovable  to  the 
usufructuary  under  the  will,  legally  lose  seisin  of  the  property, 
which  does  not  revert  to  the  succession  if  the  usufruct  expires  be- 
fore the  functions  of  the  executors  have  expired ;  the  usufruct  then 
becomes  incorporated  with  the  ownership.  Hence,  in  such  a  case 
the  legatee  of  the  naked  ownership  of  the  immovable  cannot  de 
mand  delivery  of  his  legacy  of  the  executors. 

Succession  ofPiffei,  p,  466. 

An  opposition  which  charges  that  a  claim  placed  on  the  tableau  was 
extinguished,  is  equivalent  to  a  plea  in  compensation,  which  ad- 
mits the  debt  and  throws  the  burden  of  proof  on  the  opponent. 

When  an  account  allows  no  interest  on  a  claim  and  the  account  is  not 
opposed  to  ask  the  same,  the  party  in  whose  favor  the  itirni  was 
tablued  cannot  demand  such  interest,  on  appeal. 

This  Court  will  not  pass  on  issue  presented  in  argument  only,  and 
which  were  not  formed  by  the  pleadings  below. 

Sncc^sion  of  Rhodes,  p.  473. 

In  a  contest  over  the  claim  of  a  survivor  for  the  marital  portion  out  of 

the  succession  of  the  surviving  husband  or  wife,  the  plea  of  pre- 

.  maturity  is  not  good  if  the  judicial  demand  for  the  portion  is  made 
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after  the  presentation  of  n  final  account  of  administration  by  the 
executor,  altliough  circumstances  subsequently  occurring  may 
prevent  an  absolute  decree  fixing  the  precise  amount  of  the  mari- 
tal portion. 

If  the  survivor  is  in  necessitous  circumshinces  independently  of  the 
legacies  which  the  deceased  has  left  him,  he  is  not  debarred  of  his 
right  to  claim  the  marital  portion,  but  in  such  a  case  he  is  bound 
to  include  in  this  portion  what  has  been  left  to  him  as  a  legacy  by 
the  deceased.     C.  C.  Art.  2382. 

The  indebtedness  which  the  survivor  owed  to  the  deceased,  and  from 
which  he  has  been  released  and  discharged  by  the  will,  is  not  a 
legacy  within  the  meaning  of  Art.  2382,  to  be  deducted  from  the 
portion  accuring  to  the  survivor. 

The  right  to  claim  and  receive  the  marital  portion  is  transmissible  by 
inheritance,  if  the  surviving  spouse,  who  had  made  judicial  de- 
maud  therefor,  dies  before  rendition  of  judgment  on  his  demand. 

Succession  ofPiffety  p.  556. 

A  commiBsiou  merchant  holding  funds  as  the  proceeds  of  products 
owned  by  a  deceased  person,  holds  the  same  in  trust,  and  cannot 
legally  pay  them  to  any  other  but  the  duly  qualified  representative 
of  the  succession. 

A  payment  to  any  other  will  not  discharge  him  from  his  legal  respon- 
sibility therefor. 

The  opposition  of  one  of  these  heirs  to  an  account  of  administration  is 
sufficient  to  submit  the  whole  account  to  judicial  test,  although 
the  other  two  heirs  may  have  approved  of  the  same.  In  such  a 
case  parties  in  interest,  whose  claims  may  be  rejected,  have  their 
recourse  against  the  heirs  who  have  recognized  their  claim  in  due 
course  of  administration.  It  is  no  longer  an  open  question  in  our 
jurisprudence  that  an  executor  or  administrator  cannot,  at  the 
risk  of  the  succession,  carry  un  planting  operations  and  contract, 
in  so  doing,  debts  so  as  to  bind  the  estate. 

In  such  cases  the  administrator,  who  has  not  tried  to  lease  the  succes- 
sion property,  will   be  held  liable  for  the  rental  value  of  the  same. 

Errors  of  judgment,  not  amounting  to  malfeasance,  are  not  sufficient 
causes  for  the  removal  of  an  administrator,  or  to  authorize  one  of 
his  securities  to  withdraw  from  his  bond. 

Surcesmm  of  Sparrow,  p.  696. 

The  fees  of  an  attorney  for  services  rendered  in  the  defense  of  suits 
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agaiust  »  totor,  od  account  of  debts  of  a  minor^s  pareuts,  are  a 
legitimate  charge  agaiust  the  succeRsion  of  the  parents. 

When  the  proof  shows  that  an  administrator  has  used  an  honest  en- 
deavor to  protect  tlie  interest  of  the  succession  and  the  heirs,  the 
maxim  contra  spoliatorem  omnia preaumuntur  does  not  apply. 

Unless  it  has  been  shown  that  a  succession  representative  has  neglected 
his  duty  and  has  not  used  an  honest  effort  to  collect  rents,  he  can- 
not be  mulcted  in  damages  thereof,  but  lie  must  account  for  all  he 
has  received. 

Curator  t'«.  Succession  of  Mcintosh,  p.  836. 

A  proceeding  taken  by  an  interested  parr.y,  under  the  provisions  of  R. 
S.;  sections  10  and  3698,  on  an  administrator  to  show  cause  why 
he  should  not  furnish  addititmal  security  upon  lii«  bond,  may  be 
by  rule. 

But  with  the  demand  for  this  specific  relief,  that  for  the  destitution  of 
such  fiduciary  cannot  be  cumulated.  The  latter  can  only  be  ac- 
complished by  means  of  suit  in  the  ordinary  form. 

Block  vs.  Bordelon,  p.  872. 

Though  an   heir  accept  a  tsuccessiou  that  has  fallen  to  him,  with  the 

benefit  of  inventory,  yet,  if  he  treats  the  property  as  his  own,  and 

offer  it  for  sale,  or  make  Siile  therei>f,  he  makes  himself  an  uucou- 

^ditional  heir,  and  binds  himself  for  the  payment  of  the  debts  of 

the  deceased. 

An  htir,  having  only  a  residuary  interest  in  the  succession  of  an  ances- 
tor, has  no  just  cause  of  objection  to  a  probate  sale  made  to  pav 
debts,  if  the  same  is  insolvent.  He  should  have  paid  the  debt-s  be- 
fore making  complaint. 

If  heirs  and  creditors  remain  silent  and  inactive,  and  permit  the  prop- 
erty to  pass  by  a  public  sale  into  the  hands  of  strangers,  purchas- 
ers and  third  persons  accepting  title  from  them  are  fully  protected. 

Benedict  vs,  Bonnot  et  aL,p.  972. 

A  natural  tutrix,  administering  in  that  capacity  the  succession  of  her 
husband,  is  entitled  to  ndmistratoi^s  commissions. 

Succession  of  For  stall,  p.  1052. 

SURETYSHIP. 

A  surety  on  a  release  bond  in  an  attachment  proceeding  against  a 
resident,  is  concluded  by  the  judgment  against  the  defendant,  if 
regularly  rendered. 
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Such  surety,  on  a  rule  to  hold  him  liable  for  such  judgment  after  re- 
turn of  an  unsatisfied  execution,  has  no  right  to  set  up  defenses 
which  do  not  avail  the  judgment  itself. 

Fiisz  ds  Bacler  vs.  Trager  6t  Noble,  p,  292. 

One  signing  his  name  on  the  back  of  n  piece  of  commercial  paper  as 
the  cashier  of  a  bank  cannot  be  held  as  surety  thereon  in  case  uf 
its  non-payment,  if  he  was  at  the  time  of  signing  duly  authorized 
to  sign  as  such.  State  National  Bank  V8.  Singer,  p.  813. 

Principal  cannot  urge  that  he  has  not  taken  the  oath  of  office,  neither 
can  his  sureties ;  and  the  law  will  presume  that  be  did  take  the 
oath  when  he  has  performed  other  requirements  of  the  law. 

Persons  signing  an  official  bond  admit  the  capacity  of  the  principal, 
and  cannot  afterward  deny  his  capacity. 

Persons  signing  an  official  bond  as  sureties  waive  defects  of  form.  As 
they  bind  themselves  so  shall  they  bo  bound.  Where  no  separate 
book  is  kept,  registry   in  the  mortgage  book  is  sufficient. 

Sureties  cannot  complain  of  any  act  of  omission  or  commission,  which 
does  not  afiect  their  rights  as  against  the  principal. 

Sureties  cannot  set  up  ineligibility  of  their  principal  when  he  has  acted 
in  the  official  capacity  mentioned  in  the  bond. 

School  Directors  vs.  Judice  et  als.,  p.  896. 

TAXES. 

In  all  judicial  partitions  by  licitation,  or  in  kind,  the  liens,  privile^^es 
and  mortgages,  such  as  are  established  by  the  Civil  Code,  which 
are  recorded  against  the  dhare  of  one  of  the  co-proprietors 
or  co-heirs,  by  the  mere  fact  of  the  partition,  attach  to  the  share 
of  property  or  proceeds  allotted  to  him,  and  are  of  right  dissolved 
as  to  the  shares  of  the  other  heirs  or  co-proprietors. 

The  foregoing  rule  is  inapplicable  to  a  licitation  of  property  held  in 
joint  ownership  when  it  is  adjudicated  to  a  party  having  pre- 
viously no  interest  in  it.  Such  an  adjudication  is  not  in  legal  in- 
tendment a  partition,  but  a  sale,  and  does  not  affect  the  rights  of 
the  mortgage  creditors. 

Taxes  are  not  debts  in  the  ordinary  acceptation  of  the  term,  but  con- 
tributions lequired  of  the  citizen  for  the  support  of  the  govern- 
ment, and  their  assessment  does  not  constitute  a  technical  judg- 
ment, against  which  set  off  can  be  pleaded  ;  nor  are  they  contracts 
between  party  and  party,  either  express  or  implied.  The  assess- 
m*ent  and  collection  of  taxes  is  a  legal  proceeding,  but  not  judicial 
process. 
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All  liceDses  or  taxes  assessed  in  the  years  1870  and  1877  inclusive  are 
a  lien  and  privilege  on  the  pro[>erty  of  the  person  assessed,  *'  any 
alienation  thereof  or  incumberance  thereon  notwithstanding,^ 
until  some  are  paid ;  and  shall  be  paid  "  by  preference  to  all  mort- 
gages and  incumbrances.^' 

A  sale  of  property,  against  which  liens,  privileges  and  mortgages  exist 
and  are  recorded  in  favor  of  the  State  for  taxes  or  licenses,  remain 
nn disturbed  tliereby,  and  are  not  extinguished  against  the  prop- 
erty, and  not  transferred  to  the  proceeds  of  sale.  This  is  true, 
whether  it  be  a  judicial  sale  or  <»xtra- judicial. 

Morris  et  al.  vs.  Lalaurie  et  afe.,  p.  4-7. 

In  case  pr«f)erty  subject  to  liens,  piivileges  and  mortgages  in  favor 
of  the  State  for  taxes,  ha«  been  surrendered  and  sold  by  the  insol- 
vent, and  said  liers,  privileges  and  mortgaged)  canceled  by  judg- 
ment of  court,  and  the  same  referred  to  the  proceeds,  the  tax 
collector  has  authority  to  direct  claim  for  the  proceeds,  and  to  as- 
sert it  judicially,  if  not  allowed  otherwise. 

A  tax  collector  has  the  right  and  capacity  to  stand  in  judgment  in  in- 
junction suits,  and  even  to  institute  suits,  in  the  name  of  ihe  Stiite, 
whenever  the  faxes  cannot  be  coUecfed  otherwise,  or  when  it  is  evident 
a  seizure  would  occasion  an  injunction,  or  other  unnecessary  dehiy. 

The  provisions  of  the  Civil  Code  under  the  title  of  presciiption  do  not 
apply  to  the  limitation  prescriUed  by  statute  in  respect  to  the  col- 
lection of  the  revenue. 

Laws  tixing  the  term  within  which  actioHS  must  be  brought  upon  pecu- 
niary obligations,  do  not  affect  the  rights  of  the  State,  unless  she,  in 
terms,  includes  herself. 

Revenue  laws  are  sui  generis^  and  are  not  to  be  assimilated  to  those  on 
any  other  subject.  State  ex  rel.  Jackson  vs.  Recorder,  34  Ann. 
178,  and  Davidson  vs.  Lindoff,  36  Ann.  765,  aftirmed. 

Tax  statutes  have  no  retrospective  effect  or  operation  unless  this  pur- 
pose is  announced  specifically  in  the  act. 

The  imprescriptibility  of  city  taxes  assessed  prior  to  1877,  as  recog- 
nized in  Davidson  vs.  Liudoff,  is  also  applicable  to  State  taxes  as- 
sessed during  the  same  year. 

Taxes  assessed  under  the  revenue  law  of  1877  are  barred  by  the  lapse 
of  three  years;  and  the  lieu  and  privilege  securing  same  can- 
not, therefore,  be  enforced  against  the  property  assessed  in  the 
hands  of  third  persons.  Eeed  vs.  Creditors,  p,  115. 
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Tax  bills  in  the  usual  forms  are  presumptive  evidence  of  the  assess- 
ment and  of  the  claim. 

A  taxpa^'er  cannot  complain  of  the  disparity  between  the  bills  and  the 
assessor's  certificate,  where  the  amount  on  which  the  tax  is  claimed 
is  less  than  that  mentioned  in  the  certificate. 

Payment  by  preference  out  of  the  proceeds  Of  an  insolvent's  moveable 
property,  of  taxes  on  personal  property,  is  rightfully  ordered  when 
the  proceeds  of  such  property  does  not  include  those  of  his  real 
estate. 

Article  177  of  the  Constitution  dispenses  from  the  registration  of  liens 
on  moveable  property.  The  payment  of  taxes  on  personal  prop- 
erty is  secured  without  registry. 

MtUlan  V8,  HU  Creditors,  p.  397. 

Property  used  exclusively  for  a  commercial  college,  such  as  '* Black- 
man's  Commercial  College,"  in  New  Orleans,  is  exempt  from  taxa- 
tion under  Act  207  of  the  Constitution.  The  character  of  such 
property  as  used  exclusively  for  school  purposes,  is  not  affected  or 
impaired  by  the  fact  that  the  owner  thereof,  who  is  the  principal 
of  the  school  and  one  of  the  teachers  therein,  resides  in  the  build- 
ing with  his  family. 

Teachers  and  necessary  servants  who  occupy  rooms  in  a  college  build- 
ing on  the  premises,  are  necessary  adjuncts  to  such  an  institution, 
and  the  property  does  not  thereby  cease  to  be  used  exclusively  for 
a  college,  within  the  meaning  of  the  Constitution. 

Blackman  vs.  Tux  Collector  ef  ala.,  p,  562. 

A  law  of  a  State  cannot  impose  license  taxes  upon  persons  passing 
through,  or  coming  into  it  merely  for  a  temporary  purpose,  especi- 
ally if  connected  with  interstate  commerce ;  nor  can  it  impose 
8uch  taxes  upon  property  imported  into  it  from  abroad,  or  from 
another  State,  and  not  yet  become  part  of  the  common  mass  of 
property  therein. 

A  State  cannot  enact  any  law  or  establish  any  regulation  affecting 
interstate  commerce.  Same  would  be  an  unauthorized  interfer- 
ence with  the  power  given  to  Congress  over  the  subject. 

Interstate  commerce  cannot  be  taxed  at  all  by  a  State  statute,  even 
though  the  nivme  amount  of  tax  should  be  laid  on  domestic  com- 
merce, or  that  which  is  carried  on  solely  within  the  State. 
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The  negotifktion  of  sales  of  goods,  which  are  iu  another  State,  for  che 
purpose  of  introducing  them  into  rhe  State,  into  which  8aid  negu- 
liatiou  is  made,  is  interstate  commerce. 

That  part  of  Sec.  12  of  act  101,  of  1886,  which  declares  that  *  M  trav- 
eling agents  offering  any  species  of  merchandise  in  this  State  for 
sale,  or  selling  same  by  sample,  or  otherwise,  shall  pay  *  * 
a  license  of  $50,"  is  repugnant  to  paragraph  three,  section  8,  arti- 
cle 1,  of  the  United  States  Constitution,  which  declares  that  Con- 
gress shall  have  power  to  regulate  commerce  among  the  several 
States,  and  same  is  unconstitutional,  and  in  so  far  as  such  travel- 
ing agents  may  represent  principals  domiciled  in  other  States  are 
concerned,  the  tax  is  null  and  void. 

Simmons^  Hardware  Company  et  cd,  vs.  Sheriff,  p.  848. 

A  party  lesisting  the  enforcement  of  a  special  tax  as  illegal,  cannot 
avail  himself  of  the  time  that  has  elapsed  during  the  pendency  of 
the  suit  to  prescribe  against  it. 

Notwithstanding  a  private  corporation  is  organized  for  the  double  pur- 
pose of  building  a  railway  and  erecting  a  cotton  compress,  the 
former  a  public  improvement  and  the  latter  a  private  enterpriBc^  a 
special  tax  voted  in  its  behalf,  in  aid  of  the  construction  of  the 
former  alone,  is  valid. 

In  the  contemplation  of  Article  242  of  the  Constitution,  and  Act  84  of 
1880,  the  property  tax  payers  who  are  entitled  to  vote  on  the  levy 
of  a  special  tax  for  the  purposes  therein  mentioned,  are  only  those 
who  are  entitled  to  vote  at  a  general  election  under  the  election 
laws  of  the  State. 

An  ordinance  of  a  municipal  corporation  that  has  been  actually  passed 
by  the  council,  in  the  exercise  of  its  authority,  and  in  accordance 
with  all  legal  requirements,  and  has  been  duly  promulgated  and 
passed  into  execution,  is  not  invalid  because  it  is  not  signed  by 
the  mayor  or  piesident  of  the  council. 

An  ordinance  ordering  a  vote  of  the  taxpayers  on  the  question  of  a 
special  tax,  though  supplemented  by  an  amendment  after  it  is 
advertised,  will  not  be  vitiated  thereby;  provided,  the  amend- 
ment does  not  materially  affect  its  essential  parts. 

If  the  rate  of  taxation  be  specified  in  the  petition  and  ordinance,  ex- 
plicitly enough  to  fully  advise  the  taxpayers  of  the  object  aimed 
at,  it  is  sufficient.  McKenzie  V8.  Tax  Collector  et  ah,  p.  944. 
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TAX  COLLECTORS. 

The  co8tB  of  advertising  real  estate  for  sale  to  paj  taxes  due  tbereon» 
UDder  the  provisioBsof  Act  82  of  1884,  are  entitled  to  be  paid  with 
preference  by  the  tax  collector  out  of  the  first  collections  realized 
in  the  enforcement  of  the  act,  unless  where  the  State  has  failed  to 
^ive  an  absolute  title,  or,  that  given  has  been  duly  annulled. 

Tax  collectors liave  no  right  to  retase  auch  payment,  when  the  State 
has  not  made  default,  or  ihe  title  given  has  not  been  annuled. 

Tax  collectors  cannot  be  subjected  to  responsibility  for  carrying  out 
the  positive  mandates  of  valid  laws. 

State  ex  rel.  Daily  States  vb,  Tai^  OoUeetoTy  p,  33. 

TAX  SALES. 

A  tax  sale  is  not  necessarily  cancelled  and  annulled  by  a  certificate 
of  redemption  issued  under  the  provisions  of  section  69  of  Act  42 
of  1871,  as  such  certificate  is  intended  merely  to  redeem  immova- 
ble property  from  a  previous  forfeiture  to  the  State. 

Under  that  section  the  privilege  of  redemption  is  extended  to  any  per- 
son interested,  and  this  includes  the  purchaser  at  the  tax  sale. 

If  the  certificate  is  made  in  favor  of  the  original  owner,  it  is  competent 
for  the  purchaser  to  show  that  he  made  the  payment  out  of  his  own 
funds  with  the  intention  to  retransfer  the  property  to  the  former 
owner,  on  condition  of  reimbni-semeut  within  a  given  time  by  the 
latter. 

An  action  to  invalidate  a  tax  sale  made  nnder  a  law  of  the  State  is 
barred  by  the  prescription  of  three  year«.  Barrows  vs.  Wilson,  39 
Ann.  403,  afiiirnied.  McDougall  vs,  Monlezun  et  al.,  p,  1005. 

USUFRUCT. 

Tlie  usufructuary  is  bound  to  keep  the  things  of  which  he  has  the  usu- 
fruct, and  take  the  same  care  of  them  as  a  prudent  owner  would  ; 
and  he  is  answerable  for  such  losses  as  are  produced  from  his  de- 
fault or  neglect. 

He  is  liable  for  all  the  expenses  for  the  preservation  of  the  property 
and  the  payment  of  taxes.  Mehle  et  al.  vs.  Bensel,  p.  680. 

WILL. 

A  nuncupative  will  under  private  signature  need  not  be  shown  to  have 

been  dictated  by  the  testator,  when  written  out  of  the  presence  of 

the  witnesses. 
The  affirmative  answer  of  a  testator  to  a  question  :  Whether  the  paper 

contains  his  last  will?  amounts  to  the  presentation  presciibed  by 

hiw.    The  presentation   need  not  be   manual,  or  more  formally 

made. 


1220  INDEX. 


WILL.— Con  tinned. 


Witnesses  who  declare  that  they  saw  the  testator  sign  the  paper  pur- 
porting to  be  bis  will,  and  that  they  themselves  signed  it ;  and 
who  farther  declare  tiiat  they  recognize  their  signatures  to  th<>  same 
instrument,  virtually  testifying  that  they  recognize  the  signarture 
of  the  testator  to  it. 

The  law  which  provides  for  the  drawing  up  of  »  procis  verbal  of  pro- 
bate of  a  will,  is  not  mandatory,  but  merely  directory.  Apparent 
deficiency  in  its  recitals  cannot  have  the  effect  t.o  vitiate  the  pro- 
bate, but  may  be  supplied  by  legal  presumption  or  by  additional 
proof  in  a  salt  contesting  the  will. 

Pfarr  dt  Kullman  et  al,  vs.  Belnwnt,  p,  294. 

A  will  executed  in  the  country,  and  purporting  to  be  a  nuncupative 
testament,  under  private  signature,  in  the  presence  of  <%rae  wit- 
nesses only,  one  of  whom  did  not  understand  the  language  in 
which  the  testator  expressed  himself  and  the  will  was  drawn  up, 
is  invalid. 

The  circumstance  that,  while  it  was  being  dicdated,  what  was  then 
said  bad  been  translated  to  that  witness,  does  not  supply  the  want 
of  knowledge  of  the  language  in  the  latter. 

The  law  disqualifies  as  a  witness  to  a  testament  a  person  who  is  deaf. 
A  witness  who  does  not  understand  the  language  in  which  a  will 
is  dictated  and  written  down  is  intellectually  deaf,  and  practically, 
is  as  though  he  had  not  attended  at  all. 

A  nuncupative  will,  under  private  signature,  executed  before  two  com- 
petent witnesses  only  is  invalid. 

Succession  of  Dauterive,  p,  109:2. 


